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a  ACT  TO  PBESCIUBE  THE  RULES  FOR  THE  COHSTRDC- 
TIOH  OP  THE  COHSOLIDAIXO  LAWS  ARD  CODE 
AHESDHEHTS. 

Elepnrted  to  the  Legisktuie  under  and  in  pursuance  to  the 
provisions  of  chapter  sis  hundred  and  sixty-four  of  the  laws  of 
ninet«fii  bundred  and  four.  (Laws  of  1909,  chap.  696.  In  effect 
Uaj-  29,  1909.) 

Thr  People  of  the  Stale  of  New  York,  repretented  in  Senate 
and  jMeinbly,  do  enael  as  folloict: 
'       Section  1.  In  eonstruing  the  coiiBolidated  laws  and  the  amend- 
mmta  to  the  code  of  civil   procedure   and  the  cude  of  criminal 
procedure  reported  to  the   le^slature  by   the  board   of  atatutorf 
EoDAolidaition    constituted   under   the    provisions    of    chapter    six 
handred    and   iixtj-four,   of   the   lans   of   nineteen   hundred    and 
four,  entitled   "  An   act   to   provide   for   the   consolidation   of  the 
statutes   of   tlie   Htat«,"  and   enacted  by  the  leginlature   of   nine- 
I«*>n   hundred  and   nine,   and   in   eonstruing   the   act   amendatory 
thereof,   known   as  chapter   two  hundred   and   forty   of  the   laws 
of  nineteen   hundred   and   nine,   for   the   purpose   of   determining 
the  effect   of   any  of   the   provisions  or   sections   thereof  on   any 
other  provision  or  section  tliereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
fode  amendments  and  uiid  act  amendatory  thereof  shall  not  be 
considered  as  having  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  gf  th4  passage  of  the  consolidated  laws  or  such  code 
amendoieuts  or  said  act  amendatory  thereof  but  as  having  been 
enaeted  as  of  the  various  times  when  such  provisions  and  sections 
first  becmme  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis- 
lature has  been  amended  or  re-enacted,  then  for  the   purpose  of 
its    construction    for    the    determination    of    its   effect    on   other 
Mrtiona  or   provisions  of  the  consolidated   laws,   it  shall   be  con- 
sidered as  having  been  enacted  at  the  date  of  such  amendment  or 
Lctment.     If  in  any  such  consolidated  law  and  euch  araend- 
he  code  of  civil  procedure  and  the  code  of  criminal  pro- 
'nacted  by  the  legislature  of  nineteen  hundred  and  nine 
act  amendatory  thereof  there  shall  have  been  incorporated 
triaioas   of  law  that  have   heretofore   been   supersedtd   or 
-epealed,  the  tncorporation  of  any  such  provisions  shall 
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not  be  eooairued  »»  a  legislative  intent  to  revive  auch  auperseded 
or  repealed  provisions,  nor  shall  such  incorpora.tion  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  auch  provisions  liad  not  been  theretofore  bo  superseded 
or  repealed.  Tlie  true  purpose  and  intent  of  this  act  is  to  pre- 
scribe that  the  statute  law  oE  the  state,  so  far  as  it  has  been  ' 
reproduced  in  such  consolidated  laws  and  in  snch  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  prooedure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  taws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  taws,  shall  be  of  the  same 
force  and  effect  as  they  were  tjefore  the  enactment  of  Buoh  con- 
solidated laws  or  code  unendments  or  aaid  ftct  amendatory 
ttwreof. 
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XOTB  SOBMITTED  BT  BOAKD  OF  STATUTORY  COHSOLI. 

DJLTtOn  a  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVIL 

PROCEDURE  AMEHDMEHTS. 
The  board  wan  authorised  by  the  statute  creating  it  to  report 
for  cDutmunt  such  amendioenta  as  it  might  deem  proper  and 
■Hceuu-;  t«  condmse  and  liniplify  the  existing  practice  and  to 
tdipt  the  procedure  in  the  courta  to  existing  conditions.  An 
flJunslifc  study  was  made  of  the  Code  of  Civil  Procedure  hy 
Ibf  board  pursuant  to  the  statute  Sli'l  an  elaborate  tentative 
rtamigcBient  of  the  Code  praviHions  wa£  made.  This  prelim- 
iMty  study  grouped  related  praetioe  provisions  toother  accord- 
infC  to  the  steps  in  the  progress  uf  litigation  from  its  commence- 
BFnt  to  its  termination  and  is  embraced  in  three  large  printed 
volumes  not  submitted  with  the  report  of  the  board  to  the 
Ufisiature.  ft  will  be  available  tiowever  when  the  aetual 
rFkisioB  of  the  civil  practice  in  the  courts  is  undertaken  and 
Kill  aerre   as  a   basis   for   subsequent   work   on   this    important 

The  preparation  of  the  consolidoted  laws  and  the  treatment  of 
Uw  Code  of  Civil  Procedure  was  carried  along  aide  by  Hide,  and 
(he  consolidated  Ihwh  as  presented  have  been  prepared  so  that 
liere  will  be  no  neooaity  tor  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  Civil  Procedure  be  undertaken  in  the 
fulure.  .It  was  considered  that  the  primary  duty  of  the  board 
■M  to  complete  the  consolidated  laws,  and  should  time  permit. 
prepare  a  revision  of  the  civil  practice.  With  the  progress  of 
the  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  best  be  accoroplighed  unin- 
nuBbrred  with  the  work  of  the  conaolidalion  of  tiic  substantive 
Mitutes.  So  delicate  and  difficult  a  task  in  that  ol  revising 
tke  prewnt  civil  practice  of  the  state,  wliich  baa  been  in  use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  nith  it  would  not  be  diverted  or 
divided  by  the  consideration  of  other  matters.  After  a  thorough 
tiamiiution  of  the  whole  subject  and  after  due  coh  si  deration 
of  all  of  tbe  phases  of  Code  revision,  it  wae  deemed  advisable 
tt  this  time  not  to  attempt  a  revision  of  the  practice,  but 
■nel;  to  remove  substantive  provisions  and  to  this  extent  to 
prrpue  tbe  way  for  actual  revision. 

The  snbetantive  provisions  removed  from  the  Code  of  Civil 
Pitmdnre  by  the  board  have  been  distributed  in  various  consoli- 
ilated  laws,  but  chireflj  arranged  in  a  new  law  known  as  tlie 
Jaditiary  Law,  embracing  matters  relating  to  courts  and  oflioers 
l^tof.  including  such  subjects  as  jurors  so  far  an  relates  to  the 
i»Wtion  of  jurors  for  a  term  of  court,  court  clerks,  court 
•teDograpbers,  attendants,  messengers,  criers,  interprpters.  report- 
«ri  and  attorneys  and  counselors.  A  few  sections  have  tieen 
"■serted  in  the  Civil  Rights  Law.  Various  proceedings  have 
Iweo  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  eession  laws  the  statute  relating  to  general  aosign- 
■enti  for  the  lieneflt  of  creditors.     This  statute  was  assigned 


NOTE 

to  the  propo^d  Debtor  and  Creditor  Law.  It  vas  dMine4  beat 
to  consolidate  with  this  statute  certain  )>roceedlngs  in  tb«  Code 
ot  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemjition  from  arrest  BJid  im- 
prisnnment,  judgment  detitor's  discharge  from  imprisonment  and 
matters  of  a  siinilar  character.  The  provlsionH  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  o(  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  frustees  in  the  revised  stabites 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  which 
might,  upon  a  revision  of  the  CoSe  of  Civil  Procedure,  be  in- 
cluded in  tlie  Decedent  Estate  Law.  Alost  ot  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  Genera!  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  tor  the  purpose  of  maki-ng  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  ot  corporations  sjid  of  th*  officers 
and  members  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  Individual  liability  of  ofBcers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  ot  corporations  and  provisiona 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
Tlipse  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating   to    the    powers,    duties    and    liabilities    of   receiver*   of 

The  amendatory  act  herewith  presented  wss  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.-  The  amendatory  act  does  not  disturb  the 
numbering  ot  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  shows  readily  the  distribution  of 
the  sections  oliminated.  This  treatment  will  not  diitnrb  for  the 
present  the  civil  practice  ond  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  ol  the  practice. 
KespeetfoHv, 

ADOLPH  J.  RODKNBECK, 

Chairnttm, 
WILLIAM  B.  HORNBLOWER, 
JOHN  a.  MILBURN, 
ADELBERT  MOOT, 

Board  of  Btatutory  Contolxdatiwi. 
Till 


TABLB  I. 

5H0WISQ  THE  STATUTES  CONSOLIDATED  IN  THE  CODE  OF 
CIVIL  PROLEDURE  BY  THE  LAWS  OF  1900,  AXD  ALSO 
THE  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 
ADDED  OR  AMENDED  BY  THE  LAWS  OF  190B.  OTHER- 
WISE THA?J  BY  REMOVAL  TO  THE  COSSOLID^TED 
LAWS. 

A. 
SiATtiTES  C0N8OUDATED  IN  Code  or  Citil  Pbocedube  bt  L.  1S09, 

Ch.  85. 
E.  S.,  pt.  2,  i-h.  5,  tit.  2,  i  22,  amended  bv  L.  1880.  ch.  423, 

II 234*B 

L.  1861,  ch.  134,  f  33,  amended  by  L.  1803,  ch.  101,  S  1  -  -  -  -     S41s 

L.  1877,  eh.  11,  |  1  366 

L.  180,  ch.  3«.  I  1,  Amended  b;  L.  1888,  ch.  633,  |  1 961d 

L.  18B0,  ch.  393,  {1 U04a 

L.  1880.  ch.  423,  I   1 23444 

L.   1880,  ch.  561,  t  5 SOIn 

L.   1882.  ch.  340,  f   1 9eia 

L.   1M3,  ch.  185,  S   1 9«lb 

L.   1884,  ch.  309,  |   1 2481,  subd.  12 

L.   1884,  ch.  376,  f |   1,  2 Mlc 

L.  1888.  ch.  535,  1  1 Mid 

L.  1889,  ch.  330,  |  2,  amended  by  L.  1395,  ch.  544,  |  2 3306^ 

L.  1880,  ch.  330.  |  3,  amended  by  L.  1895,  ch.  544,  f  3  and  L. 

1908,  ch.  185,  1  2 230B,  aubd.  7 

L.   1800,  ch.  158,  I   1 flHle 

L.  18B1,  ch.  12s,  I  5,  pt.  an  amended  by  L.  1897,  ch.  403,  i  1.      911a 

L.   1892,  ch.  677,  {   19,  1a«t  aentence  B31b 

L.  1883,  eh.  101,   I  1 841a 

U  1894,  ch.  731,  II 2705 

L.  1895,  ch.  544,  (2 SSOfla 

U  1895,  ch.  544,  I  3 2509,  aubd.  7 

L.  1867.  ch.  403,  I  1,  pt. B4Ia 

L.  18B7.  ch.  622.  t   1 981f 

L.  1899,  ch.  150,   111-3 3331a 

L  1900.  ch.  223,  |   I   2408a 

L.  1900,  ch.  510,  I   I 2481,gubd.  12 

L.  1908,  ch.  186,  I  2 2809.i>Tibd.    7 
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Sections  Tbansfei 

{     37,  pt.  transf'ed  to  f  2507  t     07,  pt.  transf'ed  to  (  2512 

33,  pt.  trangf'ed  to  1323-a          360,  pt.  transf'ed  to      2aI3-a 

95,  pt,  transf'ed  to  231i               432,    snbd.     2,     pt. 

96,  pt.  transf'ed  to  2212                     trantferred  to        931-.'. 
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...   ch.  588 
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333   
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10O2   

...  ch.   221 
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...  ch.  417 

SOS   

2B13   

D31-C,  added... 

, . . .  ch.  425 

2537   
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...   ch.  240 

2602   

976   

...   ch.  493 

2750   

.  . .   ch.   183 

1055   

...   ch.  240 

2822   

...   ch.  231 
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SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
aVU,    PROCEDURE    IN    THE    CONSOLIDATED    LAWS, 
ARRANGED  NUMERICALLY 
Wliere  it  appeam  tliat  a  part  only  of  a  section  is  distributed 

the  remaiitder  is  left  in  the  Code. 


Code 

Consolidated  Law 

Subject 

Section 

Law 

aectlon 

I 

JudidaJy : '.'.'.'. 
Judiciary 

aas::::; 
ftS'"' 

issii&u::.. 

civil  Rights... 

Judiciary 

Judiciary 

Judldary 

Judldary 

gtfc::::: 

I.EE'. 

Courts  ot  record. 

10 

JIJ::;;;::; 

tempts. 

2 

tempts. 
dinrerap,"s',JS'nlXw?Kvilly 

3 

«0| 

e 

•17 

i 

fe,w 

2s:  iss;  iw 

mprlsonment  tor  costx. 
mprlsonment  for  nonpayment  ol 
money  on  judgment  or  contract. 

Printlni!  court  calendarn. 
Gxpenae  ot  court  calendars. 

31 

83/ 

Necessaries  tor  court  terms. 

ir.  The  portion  of  tection  17  reading,"  The  conTenllon  sliall  have  power 
to  appoint  and  remove  a  reporter  "  Is  omitted  as  covered  by  Judldary  Law, 
Kcilon  IJO.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  the  subject  Is  now  covered  by  Judldary  Law,  sectlcn  328,  vhlch 
c(Hillnuea  the  seals  ot  all  courts  of  record,  and  section  329,  wbldi  provides 
tor  replacing  neals  when  lost  or  destroved. 

27.  The  part  relalliw  to  surrogale  la  repealed  by  act  amending  Code  ol 
Cliil  Procedure  generally.    See  Code  Civil  Procedure,  section  3S07. 

30.  The  provision  lor  the  expense  of  seals  ot  surrogates'  courts  has  been 
omitted  from  Judiciary  Law,  section  i9,  because  superseded  by  Couiltr  Iawi 
•eetioo  Mfi.— Bo.  ,  CoO'iTc 
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kept  separate. 
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I2B  PriKin 340 lUe  ol  Uquoi  In  jail. 
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136  Prison .'.  362 Annulment  oF  defrfvnatlon. 
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106.  Repealed  because  covered  by  Penal  lav.  sect'on  184H. 

107.  Huperiwded  by   L.    IHDN,   cli.   312,  section  W,   which  was  llkewiso     ' 
repealed  by  .Military  Law  (L.  1909,  ch.  4)1. 

121.  See  also  County  Law.  sertion  IKl.  : 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law.  section  1875. 

Insleai  of  section  1S7S.     Rectlon  1R7S  embodies  the  whole  of  this  section. 

128.  Kiirept  part  relallnit  to  counlv  of  New  York  repealed  by  Prison  L«w. 

Vac  mnalnder  of  wcUoa  see  OieaMr  New  York  CliMler.'— SSn. 
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I.  This  section  repealed  by  Judiciary  I^w,  tiecause  ct 
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232.  The  last  three  sentenres  of  sedlon  232,  relatllU  to  seals  tor  the  appei- 
rate  division.  Iiave  been  omitted,  as  Ihe  matter  Is  covered  by  the  Judlchiry 
Law.  section  2S.  whlcli  continues  the  seals  of  all  courts  ot  record,  and  section 
29,  wlilch  prov-tdp.f  tor  replacing  seals  when  lost  or  deHlrosed. 

241.  This  wrilon  Has  actually  repealed  by  the  Judldary  lav.  section  800, 
but  doei  not  awm  to  have  been  transterred  to  Ihe  Judldary  or  any  ottier  law. 
Fiovislonsol  ibis  section  probably  covered  by  Code  Civ.  Fn>.,  section  772. — Ea 
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334         Penal...! 1634 Ulsconduct  ot  lnten>reteiB  In  New 

York  city. 

355pt.  Judiciary 190,161 Terms  ot  county  courl. 

3Se         County S40  1  J  Appolntmenl  of  terma  of  county 

Judiciary 192  / {     courl. 

357         Judiciary 633,511 Jurors  for  counly  court. 

'^^       JuS^dary   ".'.'.'.  197  } Oounly  court  lUDOiraphers. 
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31S,31&. ..  County    court    stenoEraphera    In 
Kings  and  Queens  counties. 
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property. 
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740pt.   Tianlflng 44 Deposlloriea  Of  court  funda  [o  glvo 

bonds  and  pay  interest. 
TfiSpt.  Banking. 45 Depositories  ol  court  funds  to  keep 

books  of  account. 
861         Penal 1S22 Swearing  Iblaely  In  any  foim,  per- 

860        ClTll  RlditB. . . .  25 witness  exempt  from  arrest. 

803  CiTil  Rl^ts. ...  25.  26 Certain  arrests  vnld. 

804  avflKlgtits....   20 Liability  of  sberlll  for  making  ar- 

rest of  eiempi  person. 

36fi.  Tbli  section  onlv  partly  repealed  by  County  tav.  section  260  and 
'   "  '       '  "      SOo;  but  the  whole  of  ttiis  section  has  been  embodied 

L 12  and  Judiciary  Law.  section  197. 

.Q  surroeata  repealed  by  act  amending  Code  of  Civil 

Procedure  generally.     See  Code  Civ.  Pro.,  section  2513a. 

432.  As  to  copy  of  designation  of  person  upon  whom  to  make  service,  sa 
evidence,  fottneny  a  paft  ofsubd.  2  of  this  seel  ton.  see  Code  Civ.  Pro.,  aectiOQ 
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Ane  to  county  court. 

Judgment  (or  or  walnat  raarrlBd 

1198 

662 

1206 

Judiciary 883,  SSI 

Dom.    Relations  51 

1268 

Debtor  i  Cred' 

160 

Dom.  Relatloiu 

Lien 

Uen 

1738 

B07'.'.;!'.'.;: 

208 

Action  to  foreclose  Ilea  on  chattel. 
Wanant  to  aelte  chattel  and  pro- 

ceedlnn  Ibereupon.        ,  ■     . 

Lien 

Dom!  'Keiatlon 

In  Inferior  court. 
Appllcallon  of  Becllons. 
Marriage  after  divorce  for  mIuI- 

1781 

Gen.  Corp 

90 

Actlon  agalnat   officers  of  corpo- 
ration for  mlBconduct- 
Wti"  may  brinit  such  an  action. 
VialtatoiiaJ   potter   over   corpora- 
Action  by  Judgmen  I -creditor  (or 

1788 

flen,  Corp 

91 

1784 

G«n.  Corp 

too 

ii;:;; 

Action  to  dissolve  a  corporation. 

TemporaiT    and    permanent    !»• 

Officers  and  stoclilioldera  may  be 

Separate    action    ualnBt    ofScen 
and  stockholders. 

1789 

Gen.  Corp  ... . 

105 

1790 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp.... 

109 

SlSS:::: 

ESj«'3«,Sf^S'Sl;w. 

Gen.  Corp.... 

Construction  of  provision  relatina 

to  dissolution  and  enforcement 

of  liability. 
Action     by     attorney-gener*!     to 

annul  corpoiation  when  leobla- 

lure  directs. 

Gen,  Corp.... 

Gen.  Corp .... 

annul   corporation  by  leave  Of 

Gen.  Corp .... 

QmlCoto.... 

Jury  trial 

ISOO 

133 

DoliiHihyGoOHlc 


CoiraouDAiSD  Law 


CuLCorp. . 
Geo.  Corp. . 


.  Temporarj  Injunction, 

.  Flllna»nd  pubJlshlniJudsm^nt. 

,  Certain     corporallons     excepted 

from  cetlBfri  jjrovlslons. 
.  Testimony'  at  omcera  and  uents. 
.  Injunction  Blaylm  acllon  in  cer- 


)W       Gen.  Crap!  .J. .   3<m' Actionby  attorney-general  >(Klngt 

1!M;t  CeiL  Corp SOG Requlsiles  of  Injunction  In  cert>[Ji 

ni>       Gen.  Corp 306 Appointment  ot  receivers. 

nil       Geo.  Corp 307 Judicial  suqiension  or  retnovAl  ol 

offlter  ol  corpora  I  Ion. 

lillpt  Gen.  Corp 308 Application  of  last  three  sectton*. 

isuiu.  G«D.  Corp 30fi Misnomer  not  available. 

IM      Dpced.  Estate..   101 Liability  of  lieirs  and  devisees  tor 

dealb  o[  decedent. 
1^       Deced.  Estate..    103 Liability    ot    heirs    and    devlseei 

where  will  provides  tor  debts, 
1MB      Drced.EsUte..  2S Aclloo  by  child  born  after  making 

a  will  or  by  subscribing  witness. 
IW      Fen.  Froperty.    11 Rlghla  of  transferee  ol  claim  or 

demand. 

IIW      Pers.  Property.    41 Tranafer  o(  dalm, 

111       Gen.  Busfnees. .  375 Transfer  of  cause  ot  action  for 

1311       t^ra.  Property.    41 Ai^snmeril  of  judgment. 

IW       Debtor  A  Cred'r  230.231 CompoBliions  by  jolnl  debtors. 

IM       Uebuir  4:  Cred'r  232.233 Compositions  by  Joint  debtors. 

IMpl.  County SOI District  attorney  to  brine  action 

on  lortelled  recognizance. 
™i      County 201 District    attorney    to    pay    over 

certain  moneys  collecled. 
U»      County 201 District  attorney  to  render  certain 

H'l      Debtor  ACred'r  50 Insolvent's   dlt^harge;   who   may 

IjU      Debtor  4  Cred'r  51.. 

Ml      Debtor  A  Cred'r  S2 

IB       Debtor  A  Cred'r  53 Insolvent's  dUicliarve;   , 

im      Debuw  i  Cnid'r  54 Insolvent's' dlRcliarge:  consent  ot 

^M      Debtor  A  Cred'r  55 Instdvent's  discharge;  consent  ot 

corporation. 
■W      Debtor  ft  Cred'r  50 Insolvenl's  discharge;  consent  ot 

parlnership, 
M       Debtor  *  Cred'r  ST Insolvenfa    rtlscharae;    elTecl    ot 

consent  wliere  pelllloner  Is  joint 

^       Debtor  *  Cred'r  58 Insolvent's  dlscbarEe;  consent  Of 

purchaser  ot  debt. 


HihyGoogle 


CONSOUDATED   La.W 


Debtw 

A  Crtd'r 

Debto 

&Cr«l-r 

Deblo 

ACred'r 

ACred'r 

Debto 

ACredT 

D«blo 

ACred'r 

DebKM 

&  Cred'r 

U«bto 

ACred'r 

S£ 

s;s3? 

&  Cf  ed'r 

Debto 

ACred-r 

Debto 

ACredT 

A  Cred'r 

Debto 

A  Cred'r 

JeDto 

Is 

ss; 

KS', 

Debto 

AOred-r 

A  Cted' 

Deblo 

A  ('red' 

Deblo 

A  Cred' 

Debto 

A  rred-r 

Deblo 

A  Cred'r 

Debto 

&  Cred'r 

Debto 

A  Cred'r 

56 Insolvent's  dlaeh&rge:  consentlBc 

creditor     must     rellnqutoh     ae- 

60 In3o!vant'8      diachsrgB;      peiBlly 

when  creditor  swean  f&laely. 

01 Insolvent's  dlttdiarge;  &nidavlt  ol 

cotiscntlm  creditor. 

82. Insolvent'a  rilsrharge;  non-resi- 
dent creditor  to  annex  accounts. 

63 Insolvent's  discharm;  petltloaer's 

schedule. 

64 Insolvent's  dlHrlutrse;  petlllaner's 

affldavlt. 

65.,.. Insolvent's     (ll&chBrEe;    otdei     to 


discharge;  publication 


.   Insolvent's     discharge;     opponini 

creditor  to  file  proofs. 
.   Insolvent's  discharge:  proceedlnii 

It  iurora  do  not  agree. 
.   Insolvejil'a     discbarge;     non-red- 

deiit  wife. 
.  Insolvent's    discharge;    examlna- 

.  Insolvent's  dlbdiarge;  discharge. 
.  Insolvent's  dlscharEe:  asslgninent. 
.  Insolvent's  discharge;  assignment. 
.  Insolvent's  discharge;  tmslees. 
.  Insolvent's  dl9cha,rge;  effect  o(  as- 
signment. 
Insolvent's  discharge;  discharge. 


.  Insoivent's    discharge;  effect    of 

diaci  large. 

.  Insolvenl's    discharge;  effect    of 

.   Insolvent^    dlscliarge;  sfTect    of 

s      dbeharge;      release 

iprlsonmenl. 

s    discharge;  void    dls- 


Coo'ilc 


COMaOU  DATED  LaV 


Debtor  &  CredT  IDO. . 


If  &  Cred-r  r 


,r  4  CrMlT 
Debtor  &  CredT 
I>ebior  A  Crsl'r 
.r  &  Cred'r 
T  &  CredT 
Deb  lor  &  CredT 
ir  &,  CredT 
)r  4  CredT 
>T  &,  CredT  : 

>r  A  CredT 
EMbtor  A  CredT 
DcblOT  A  CredT 
Debtor  A  CredT  l; 
Debtor  A  CredT 
Debtor  A  CredT  : 
Debtor  A  CredT 
Debtor  *  CredT 
Debtor  *  CredT 
Debtor  4  CredT  : 

Debtor  4  CredT 


■titloii- 

Insolvent'a   exemption:   order  to 

.   Insolvem's  exemption;  heating. 
.    InsolvenL'E      exemption;      aiuign- 

papei 


f  petition 

iSSTi 

debtor's 

Judginenc 

dlscliarge; 

.  Judcnier>t       debtor's      disrhnrgo; 

.   Judiment       deblor's       discharge; 
proceed  I  nia  on  adjourn  me  nt. 

.  Judgment  debtor's  dlscliarge;  as- 
signment. 

.  Judgment       debtor's   dischnrge; 
diwharge. 

.  Judcment      debtor's      discharge; 
petitioner's  property  still  liable. 

.   Judgment       debtor's      discharge; 


.  Judgment 


lebtor's      dlsclmrge; 


apply  for  disc 

idftment      debtor's 
(allure  so  to  apply. 


Com 

CONBOUDATED  LlW 

Subject 

Section 

Lav 

Secilon 

2218 

Debtor  ftCred 

Prison 

Priaon 

Pri«w 

Prlaoo 

Prison 

Prtaon 

Prfaon 

Prison 

Prison 

Prison 

Prison 

Prison 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

JudicUry 

Judiciary  .... 

Judiciary 

Judldary 

Judiciary 

r  138 

'"ISg.JttrstS'SSK'?^ 

may  apply. 

Cars  of  prisoner's  properly;  cred- 
itor must  reHnqulah  security. 

Care  of  prisoner's  property;  petl- 

Care  of  prisoner's  property;  pro- 
ceedings    on     presentation     of 

'^SSf^T^JrS'o^ftf^e'r.'"'^ 

Care   ol  prisoner's   property;   is- 
moval  of  trustee. 

on  discharge. 
*^^i<^{lo?.  of-Snidi'™'^"'  '^ 

Coil  tempt    proceed!  nta;    appllca- 
Contempt   proreedlncs;   summary 

2386 

764 

toeh. 

Contempt      proceedings;      orders 

granted  out  of  court. 
Contempt   proreedlnis;   contempt 

before  referee. 
Contempt    proteedlnee;    effect   of 

order  anrf  warrant. 
Contempt    proceed InEs;    affidavit 

and   warrant    to   be  served   on 

accused. 

757 

2274 

760-762. . . . 

2276 

2277 

763 

766 

ln<. 
Contempt  proceedings:  execution 
of  warrant. 

log  for  drscharge, 

corpus, 

G.HVsle 
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2379  Judiciary 768 Conlempt  p^□I^eediI]Ks;  slierllT  to 

2380  Ju(lielar]r 760 Coiilempl  proceedlniCBi  Interrosa- 

22S1  Judi<;iary 770 C'onlempl  proceedinsjii  final  order 

dlrecilTut  punishment. 

2382  Judiciary 771 Conlempt     pioceeilinKs;     punisn- 

22K3  Judiciary 772 ronlenipt     proceedings;     piinl^li- 

22S4  Judiciary 773 Contempt    piocevlings;     sinoiuiC 

2383  Judlcimry 774 Conlempt    proceediriBs;  lengtti  of 

2SS0  Judiciary 775 Contempt  proceedings;  relenflp  ot 

2ZS7  Judiciary 77S Contempt  jirocecdlncs;  Indictment 

22f*^  Judiciary 777 Contempt    proceedinis;    procevd- 

IngB  when  iccuxed  does  not  ap- 

23S9  Judldary 778 Cohlenipt    proceedliigii;    proseou- 

lloii  of  undertaklnK. 

2390  Judlolary 770 Contempt    proreedliigs;    prosecu- 

tion of  undertaking  In  name  of 

fflal  Judiciary 780 Conlempt  proceedlnits;  sheriff  lia- 

ble for  taking  iriKiiRlolcnt  sure- 

2293         Judiciary TBI Contempt    prooeedlnsa;     mlscoD' 

duct  at  trial  term. 
2293         Judiciary 7W Collection    of    fine;    nclieduJe    of 

nnes  Imposed, 

3Z94         Judlf  lary 701 Collection  of  tine;  warrant. 

XSUS  Judiciary 791 Collection  of  line;   warrant  when 

delinquent      non-resident      of 

county. 
Z»0         Judldary 793 Collection   of  fine;   execution   ot 

warranl. 
2297  Judldary 793 .^  Collection  of  line;  return  o!  war- 

2293  Judiciary 7B4 Collection  of  line;  proceedings  If 

flna  not  rotlertcd. 

23W  Judiciary 795 Cotlecllon    ot    Hue;     contents    of 

schedule  anne^ied  to  warrant. 

XtOn  Judldary 796 Collerllon    of    tine;     liuliility     ol 

nOl          Jiidi(4ary 797 Collertlon    of    line;    uneclal  '  pro- 
Mi  1           Gen.  Corp 00 Chanic  ot  name;  by  corporation. 

2412  pi.  G«n.  Corp 01 Ctianee  of  name;  contents  ot  petl- 

M13  pt.  Ces-Corp 02 Change  of  name;  notice  of  prea- 

entatlon  of  petition' 


DoliiHihyGoOgle 


c„ 

tt,«„u. 

ATEO 

Subject 

Section 

Law 

1 ' 

"'-" 

, 

Gen.  Corp . . 
County 

Gen.  Corp. . 
Gen.  Corp. . 
Gen.  Corp,. 

Gen.  Corp. . 

Gen.  Corp. . 

Gen.  Corp. . 
Gen.  Corp .  . 

Gen.  Corp , . 
Public  Officer 

.  an. 

'.   254 
,    175 

.    1S5- 
..    1S8 

Chance  of  name;  order  chandne 
Change  of  name;    when    to   take 

Pliange'of  name;  suhslitutlon  ot 

new  name  in  pending  action. 
Ctiange  of  name;  reports  of  names 

•2415 
•2417 

, I 

1 

24  IS 
2420 

S421 
S422 
2423 

...... i 

tlon;  grounds  for  pelltoti. 

VoliJnla|^y^dss5u"on  of  corpora- 
Volun  arJ^d'Scrfu  oa  of  corpora- 
Voluntary  d  SRO  u   on  of  corpors- 

Vol  n  ary  d  ShO  u    on  ot  corpora- 
te on.  certa  n  sUes  and  transfers 

Delivery  "It  ^SblTo'  'Sioka    knd 

2426 

2427 
242S 
2429 

1S7.... 
ISO.... 

192,  184 

2431 

243 1-a 
2431-b 
8471-1 

.    177. 
.    277 

,  2ns 

195.... 

2415.  K -- r 

cliange  ot  name  ot  corporaHuns,  A 
annending  tlie  Code  of  Civil  J'rocedure 

2417.  Part  of  this  section  was  uot 
Iawk  but  u'as  made  a  portion  ot 
.  Afterwanis  Ihe  wlu>!«  section  was  e' 


iniended  by  act  amending 


expres.-;|y  repealeil  bv  the  ronsolidatod 
County  Ijiw  sociion  1(11.  subd.  7, 
ipcessly  repealed  by  I,.  1009,  ch.  417, 


DoliiHihyGoOgle 
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2530         Judldar; 

2011  DMwlent  fet.. 

2fl28  Decedent  Kst.. 

2833  Deretlenl  i:st.. 

3634  pi.  I>e«de!it  Est.  . 

2600  pi,  Docvdent  Est.. 

2Sftt  Deredent  Est.  . 

2700  Decedent  Est,. 

2TO(  Decedent  Est ,  . 

2732  Decedent  Est . . 

2733  pi.  Decedent  Eat . . 
27^1  Decedent  Est.. 
3260         Judiciary 

Public  Officers.. 

3281  Public  OftH'CM., 

3282  Public  ODirers.. 
32S3         Judlctary 

3285         rountj 

328«  Pubiic  Offloer*.. 

3239  Public  Officers.. 

3290  ExerutlvB 

3291  Public  fjfflcers,, 
3295  Slate  Finance. . 

3303         Judiciary 

3390  Gen.  Corp . . . . . 

3301         Uen.Corp 

3392  Con.  Corp 

3393  Oen.  Corp 

3394  C«n.  Corp 

3395  Gen.  Corp 

3360  Gen.  Corp . . . . . 

3397        Gen.  Corp 


172 Attorney  who  Is  sc 

or    lion    pri^lblled    I 

llcliiK  before  lilni. 

2-J-25 What  wills  n       ' 

46 Valldllvotpi 

42 Record  of  wills  In  county  clerk's 

43 Coiinly  clerk's  index  ol  recorder! 

H-Uls, 
103 Action  aculnst  hualxiiid  tor  debts 

ot  deceased  wife, 
47 Validity  and  aHect  ot  testamentary 

dlEpikl  lions, 
44 Recording  ivltl  found  In  another 

4S Aulhentlcallon  of  papera  trom  an- 

98 - .  Distribution  ol  personal  property 

99. AdvunceineiilH  ofpersonal  enlatea. 

^5^ \  Fees  of  clerks  and  officers. 

07*.','.'.'.','.'.'. ,  Feei  ot  public  officers. 

67- .....,.,,  Fees  of  bublic  officers, 

25fl Clerk  of^court  ot  appeals  mnsl  ac- 

Ifll County  clerks  must  account   (oi 

70 Ac^Mutillng  for  tees  generally. 

e9 Fee  tor  admlnlsterimi  certain  offl- 

clnl  oalhs  prohibited. 
&i Certain  Hearches  ordered  by  stale 

officern  lo  be  eraluitous. 
ns. Alio»-auie  of  additional  fees  and 

expenses 
46 Compiroiler  to  audit  and  pay  cer 

tain  teei  and  rliarges 

3,13 Clerk's  fees  upon  natunUliallon 

,„  I     Sate  of  corporalo  and  joint  sioik 

i \       asaoclatlon       real       properli 

J        method 

71 Sale  of  corjionite  real  properly 

72 Sale  Of  corporaW  real  property 

73,73 Sale  ot   corporate  real  property 

74 Sale   of   corporate   real   properly 

Insolvent  corporations 
7S Sale  ot   corporate   real   properlj 

76 Sale   of    corporal"   real   properti 

pnclice  In  ca'wa  rot  proilded 

330 Sale   of   corporate   real   properly, 

time  title  takes  effect 
xxii 


lien  [or  puDllr  Improvement. 

.  Mechanics'    Uena:    answer;    judtf- 

.  Mechanics'  liens;  trial  and  Jiidc- 

,  Meclianics'  liens;  exBCiillon. 

.  M«'tianlr8'  liens;  appeals. 

.  Mechanics'    ilens;    iranscrlplH    oF 

JudKmenlF. 

.  Mechanics'    liens;   costs  and   dis- 

.  Uechanlca' liens;  Judgment  In  case 


,   50 Mceliunira'  liens;  preterenn;  oi-er 

,  ST Meclianlos'   liens;  terms  ot  Judg- 

.   58 MechHniCE' liens;  judgment  for  de- 

„u!2?I'.  ,..„..  vacating  lien. 
JudKmeiit     ill 
nt  ot  pnbllc  im- 

judgmenl      in 


vessel ;    application 


.    Lien  on  vesael ;  I 


vessel :  order  ot  sale, 
vessel;   notice   of  i) 


1897,  ch.  410,  Willi 
II  with  section  3419 


L  added  titles  lil  ai 


a  title  IV  Willi  a  section  31i9.— Ld. 


.i-.<i",G(Hinlc 
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3429  Uen 

34»C  I-fcii 

3431  Lien 

3432  Uen 

3433  OeD 

3434  Lien 

3435  Uen 
3430  Uen 
3437  Ucn 
343S  Lien 

3439  Lien. 

3440  Lien 


.   Lien  oi 


t:  Iteiie 


Ucn    on    viidfl;    distribution    o( 

Iirouccdx. 

Lien  on  vessPl:  payment  of  un- 
contested claims. 

Lien    on    vessel;    dlalrlbutlon    of 

Lien    on    vessel:    apiillcatlan    tor 

discharge  of  wariant. 

Lien    on    vessel;    underlaking    to 

'  &ecotnpatiy  ap|i]  leal  ion. 
Lien  on  vessel;  rtlscharge  ot  war- 

Lien  on  vessel;  sction  on  under 

I H  king. 
Lien  on  vessel:  costs  ol  procee<l- 

Uen  on  vessel:  slioriil  mual  return 

Lien  on  vessel;  dIschftrRB  of  lien 

betore  lasue  of  wwraat 
sxzi 


DKiliiHinvGoOgIc 


tPrap&red  by  the  Boonl  of  Slalulor;  ConmlMat^on,  with  notfs  by  editors  ot 

SHOWIXf!  UISTRIBITIOX  OF  SWTIOXS  OF  THE  CODE  OF 
cniL  PRfKJEDl'RK  IN  THE  CONSOLIDATED  I^\US. 
ARHANUEn  ACCORDING  TO  THE  CONSOLIDATED 
LAWR. 


BANKING  LAW 

740  pi.  <4 Depotiltorii's  of  court  funils  to  give  bonris  and 

783  pi.  *5 Depositories  of  courl  tunilH  to  keep  bookB  of 


CIVIL  RIQHTS  LAW 

15  SO IiniiriHirinirnt  tor  coal 

IS  21 liniirfsonrnenl   for  ua 

judKinnTt  or  coiitnu  i. 

110  22 rnvlletn'  of  otnrprs  tiiiil  prleoners  from  »"¥«. 

MR  23 Arrpst  In  rlvll  pronvHllnK. 

Ses  24 rrlvilPRe  from  nrrciil  of  oftioirs  of  courts. 

HOO  3i Witness  exempt  from  am«. 

S63  2S.  26 Ortnln  arreslit  void. 

SI14  26 I.latiility  at  shrrifT  for  making  arrest  of  exempt 

lIKOpt,  12 All™  not  pmltW  to  Hp^rlal  jury, 

1192  14 Jurors  not  to  he  ijueslloned  for  verdicts, 

CODE  CRIMINAL  PROCEDURE 
1041  pt.  32S Drawing  grand  Jurors  In  Albany  county. 

COUNTY  LAW 

20  pi.  240 County  t'hargi-:e.t|>en><'oft'alenrlanioI  supreme 

anri  routily  coiirlK. 

3S  243 rountysesis. 

31  pt.  42 HupervliiDrs  to  furnish  niTt'ivurieH  for  term  of 

88  13 County  charge:  sIc-nographerB' compensation. 

HO  pt.  ITOW} Kpeeinl  ileputy  clerks  In  certain  countleK. 

113  240 Support  o(  poor  prlsonen", 

121  OOlh) County  jalK 

1S2  19t> ProeefKllnes  when  new  iiherlff  amumes  offlra. 

1R3  10,1 Pow^r^  of  former  sherltf. 

(a)  Be>>  County  Law,  <>erflon  1119  Instead  of  section  ITO. 
<bj  Her  alsc  »«'llnn  1S3  of  County  law.— Ed. 

xssli 

i-.<i",G(Hinlc 


Code 
Section 

Sectton 

Subiecl 

18* 

1S6 

IS8 

1S9 
203  pi. 

3Mpt. 

3A8pt. 

7«pt. 

«»pf. 
1968  pt. 
1967 

240 

12 

Duties    ol    former    sherlll    when    new    sheriff 

Former  sherlB  to  execute  Instrument  o(  de- 
livery. 
Former  BherifT  lo  exerutc  cerlaln  process. 
Uetum  of  new  Bherlir  to  certain  orders. 

Hhertlf. 
Person  pfrrormlnB  duties  of  sheriff, 
Kiipervlsors  to  fiirnlali  library  for  jurlges  of 

court  of  appeals. 

court  10  be  county  charge. 

Fees  of  county  tierka  (or  certain  papers  fur. 

County   clerk   to   make   certain   searches  and 

transrripls. 
District   attorney  to  bring  action   on  certain 

forfeited  reroitnizanccs. 
District  attorney  to  pay  over  certain  moneys 

District  attorney  to  render  certain  account. 
County  clerks  must  record  changes  in  corpora- 
tion names. 
County  rierks  must  reiiort  names  chatiged. 
County  clerks  must  account  for  fees. 

201 

201 

16! 

ISO _._ 

23(1.  231  Compositions  by  joint  debtors. 

2112.  233 CompoiitioDK  by  joint  debtors. 

50-8S Dlscfiarce  o(  Insoh-enc  from  his  debts. 

100-111 Exemption  from  arrest  or  discharge  from  tm- 

prLwnmenl  o[  insolvent  debtor. 
120-133 Dl9i'barfn>     of     Imprisoned     Judgmetit-debtor 

from  Imprlsonmon:. 


.   Uabillty  of  helrg  and  devisees  where  will  pro- 
vides (or  debts. 

.  Action  by  [hlld  bom  alter  making  of  wilt,  or 
by  Hiibscribinie  wltnes.1. 

.   What  wills  ma.v  he  prov«l. 

.   VaJlriliy  of  jiurchasi-  notwithstanding  devise. 

.   Record  or  ivilis  In  rounty  c^lerk's  office. 

.   County  clerk'.s  indes  of  lerwrd.ti  wills. 

,   Action  aKalnal  hnsband  for  debls  of  deceased 
wife. 

.  Validity  and  cffeel  of  testamentary  dispositlonB. 

.  RecordinK    will    found   In   another   state    or 
country. 
ZXXlil 


n,  Google 


.  AurhtnllcatlDn  ot  pBpen  frum  ai 

.  Dlmribiiikitt  ot  ih-(« 

.  Advanceman-    

.  Edtalpii  of  m 


s  ofperst 


120A 
1273  pt. 


DOMESTIC  RELATIONS  LAW 

51 Hurried  tvomuri'ii  property. 

51 JudentPnt  for  or  anlnsl  married  won 

51 CDnreaniDii  of  judenipiK  by  married  n< 

8 Uorrlage  aflctdlvanx  (oi  ulullery. 


EXECUTIVE  LAW 

20 KiTord  of  («rii»>o[  Judges 

30 Copies  al  iimendnienls  lo  i 

31 CopyrJKljl  or  reiHirls  of  ra 

32 Oisrribulloii  of  reports  of' 

33 PublicMlo[i  o[  Bppolntmc: 

lule  dlvlHloii. 
33 Publlcalioti  or  itiipoliilni< 


fi417  pt. 
■290 


*4 Publl<«llon  by  aeoretary  ot  h1 

H4 Cerliiln  sPftrrhl^ 

cmtuiloiu. 


upon  whom  to  servt  psiicni. 
.  Certain  remivera  eat)  holifpropfny. 
.  Aclion  RKulnst  oniccra  of  corparalloti  f< 


Vho  tnay  brine  such  rni  aclion. 
'ixltutoriul  ]K)ivpr  over  cot|iorall 
kclloii  by  iud emeu t-crHl lor  for 
icilan  lo  ulswlTe  a  rorporallon. 

.--     irtton  lo  iliiBolvp  a  oorporstlon. 

103 Trtnporarj- Injunction. 


eequeatratioo. 


,G(Hinlc 


Table  3 


.^M 


Section  Subject 


,"  ll-< LlabUIiT  of  director  undBlocl(h(.ld*rs 

K  lis.  ........  Constiuctton  or  provialona  nrlMlnB  lo'( 

•>  .^^  .  '™i  ■jw' entorronKni  oni»l.lllly. 

,_  »*" Action  by  alcorner-Ks.ni'ral  lo  annul  o 

ITti,  __,  .   Iton  when  isgislatun'  lilrecis. 

^  231  . Action  by  ■Homey-.renwal  lo  annul  n 

l;b>  tion  by  leave  of  oourt. 

*•  132.  ......,-  Notice  of  appllcitlloii  for  leave  to  con 


hoi  jg* ItUuncilon  and  rewlvpr  In  final  Judgmen 

!l«^  ia-> fwraporarv  Iiijunclion. 

;lllne  anrl  publlshd*  Jiidpncnt. 

^rlaln  , corporal  Ions    eiceninl    from    t 


l|«S  la.'i -    Twraporary  Iiijun 

liJS  l;*e Flllne  nnrf  publls 


J^>  provisions. 

N£;  301  .........  Teslimony  of  o^^.d  mm  b«-iii!i 

N5  »02 Injimcilon  aiaylng  action  In  certain  cai 

ti,  '  303 Provin*  dftinu  of  cnaitors. 

^  30* Action   by   altomey-genpral   against    c 


30S BeiiuMies  of  liijurcllon  In  certain  cases. 

300 Appolnlmenl  of  rerelwra. 

30T JU<llrialsirtpen«lon  or  rrraoval  of  officer  ( 


IMH  pt.  30S Application  of  lust  three  aectlona. 

1S13  p«,  3*«* Mlsnotner  nut  available. 

;ill  OO Chan^  of  name:  by  corporation. 

M12  pt.  Ol J^anEe  of  nsnve;  contents  of  peiliion. 

ZtUpt.  02 ttongeof  name;  notice  of  prenenlallon  ol 

1*14  pt,  B3  ,.-....-.■    Change  of  name;  order  changing  name 

WIS  6^ (  hange  of  name;  when  lo  lake  elTect. 

Ml»  «S '  bange  of  name;  gubslitutiori  of  new  nai 

pending  action. 

2tlft  170 Volunlary  dUaolutlon  of  corporation;  in 

171-173 Voiunlary  dliiolullon  of  corporation;  pel 

,,  «:lien  ffirectors  or  trustees  .Kvl. led.    "^ 


M31  17* Voluntary  dissolution  of  cdrpor 

of  nelillon,  *^ 

lary  dlssoli 
le  annexed. 


of  petition, 
17S '^'i^'h?'^'  •I'sso'iHlo"  ol  corporalloni  afBi 


M23  17«,  178,  1--,    ,, 

1S2,  1S4...   Volunlary  diaiolullon  of  forporalion' pre* 
tlon  ot  petition,  temporary  rei-et\er 

Z«a<  17B Voluntary  dlssolullon  or  corporation-  ord 

be  published. 

3«S&  IBO Voluntary  dissolution  of  nirporation;  servl 

24Ze  JS.^— 187 Voluntury  dissolution  of  corporation-  hi-ar 

»«2T  188,  ISO Vountary  dlSHOlutton  of  corporation;  pane 

2«3ft  19t> Volunlary  disroinllon  of  corporation- a  or 

Hon  tor  final  order. 
Z42»  1»1,  103,  IW.  Voluntary    dl«w>liition   of   corporation; 

S«30  103 Volunlary  diicfotnilon  of  corporation'  cej 

■ales  and  transfers  void 

MSI  177,  198 Voluntary  diwoliitlon  of  corporaliotf  cei 

oirporsllons  excepted. 


DiniliiHi  h,^€Dogle 


Code 
Section 

,I*W 

B„« 

3«m 

ory 

Biona  of  receiver. 

S"- 

??::: 

Hale  of  oorporate  real  property;  method. 

33113 
3394 

Sale  of  ™rpomlc>  rtal  propi>ny;  onler  of  aale. 

ii',:: 

TIT 

cases  not  provlrlecl  tor. 

saw  pi. 

JOINT-STOCK  ASSOCIATION  LAW 

JUDICIARY  LAW 

s 

9 

IS:: 

saiTMSSSj,.™,. 

ta)'.'.' 

Desirucilon  ofn-nnln  papers. 
Court  B'Ols. 

34  M- 

5*0.. 

iS,M, 

(a)  T!ie  portion  of  Kction  IT  of  the  Code  ofavll  Proceiiure  retding.  -(he 

aa  covered  by  Judiciary  I^w,  section  BO.  The  iiorllon  of  HTtloii  1 
to  seals  has  been  omlllwl  Ijecaiise  the  mibjecl  is  now  covered  liy 
Law.  section  aai.  which  conllniiesllie  Beals  of  all  coiiris  of  recor<i,  a 
329,  whieh  provides  for  Eei)!aflnK  seals  when  losi  or  destroii-'l. 

(b)  Hie  provision  for  the  o-~".—  "'  —"i-  "'  pmrmimiM  mnn^ 


liidlriary 


DoliiHihyGoOgle 


.  Holding  eourl  In -N.'W  

.  Clum^nK  pt<m  of  (^nrl  oiil)itil<>  New  Vi 

.  JimIku  miisl  nol  be  Inlcniiliil  In  rasas. 

.  JuiliK  mil  ilinqiiiilirifKl  ln-i'uii«-  u  uximy 

.  JuilKi^  prohiliited  train  pnii-ili'lrit!'. 

.  Pmi'IIre  by  jiHlra- ur  lii.i  iwnniT. 

.  JiulKC-  prohLftlUHl  tram  t«l;liiK  (vrlaln  ft 

.  Cerljflt-.ituof  Judtn''aaeeiinrV  jxTvlrf. 


lination  and  a'lmlwilan  of  Ulorncy.i. 
iiatPHoflnM-Hi'hoals. 

I  OTLllHlKI-. 

in  wljoinliii;  !nul<». 


,   HiilCH  for  Kilmjsilon. 
,   Altoniey' 


.   <'oin[ii>n«iI  ion  of  ul 


.  ()iiikl[llCB(ionH  of  Htciu^niihi-rN. 
.   General  <lut[ca  □t<itcnc«ni|iluT9. 

;  I'lio  ira  1  iJi  ii"mlniilea. 


lUI,  IM.  !.'•». 


.  AnnellaledlTtfilon  cli'TkiL 
CYurks  In  New  York  cuiinlr. 


leo.  170.  201, 


.   Cnurt  officers  [n  rortali 


^n-Juiliflary  Law  li 

,    1^1  S«('ion  lU  of  thp  Ctyif  i 
IrnUiy  l^w,  but  Ihr  H-hole  i 
'»'iion-,.WBnrl4Ta. 
^  <i  Portion  of  Kei:llon  84  of  tl 
UK  Judicial;  L>w, — tu. 


le  CVhIp  of  Civil  Proonluri'  v 
1  the  wliali'MTilonhiutHi'i 

hp  rocl.-  of  Civil  FrcKVidir 


I  Coile  has  been  transferreil 


i-.<i",G(H1nlc 


.  AKenduiIi  In  ccrlnio  rountk's. 

.  Ueputy  Bherllt  mual  ultujid  court. 

.  SherilT  may  rotnmand  powprol  rouafv. 

.  <>rtll!rat  Ion  of  piTwiits  mlstlnK  mandate. 

.  Court  of  appealHi  riilra. 

.  Court  of  uppralsi  tcrnw. 

.  Court  of  ii|ipi>iibi ;  ternu. 

.  Court  of  Apimiliti  snpolntinent  of  olBonv. 

:  Court  u[  uppfAls:  ru'rk. 

.  Ooun  of  iiiippal*:  dcpuij',  rlerk. 

.  Court  of  nppiiilK:  Herk. 

.  Court  of  api>VDls:  Judges'  rlertw. 

,  Court  of  npto'ttl!':  JuiJgm'  oftln-R. 

.  Stale  reporliT;  rcporipr  of  court  of  appeals. 

.  PiihllciLiTan  of  reporls  of  court  of  appeals. 
.  Copyrieht  of  rcpons  of  court  ofnppi'als. 
.   rnrcporli.ll  tlerixEoiis  of  court  of  a[ipi'»ls. 


ITim-poneJ  oplnioua  o( 
Appellate  lUvlMiou;  t1ep» 


.   Appel 


82,  S.'i,  ao. . 
101.  lOfl.  109. 


.   Appellate    division:    clerks,    altendanls    and 

KtenoKrapliers. 
.    Appellate  Uivlnlon;  revocation  of  df^JKnallons. 
.    Appellate dlvltloii;  dcslgnalloiu  lo  h".  flled. 
.   Appfllale  division;  lermK. 
■  Appelate  diviiiion;  appolnlment  olfernM. 
,    Appellate  division:    asmdati^  Juelice  to   pre. 

side  In  certain  raseti. 
.   Holding  Bpeelat  anil  irlnl  terms. 
.   Appellate     divWon;     Juil 

decision. 


l.'iO,  2a4lb}      Supreme  ci 


239  pi.  14!*.  370,  3M, 

104 Special  ti^rnu  at  cliambni 

[2411(c)  I) 

242  S9,  Z04,   342, 

4U2 Appellate  division:  olTlce: 

(a)  Rerllon   209  of  the  Code   la   rppeiL]<>d    br  tlie  Jii 
covered  by  Judiciary  law,  sccilon  4iiO. 

lb)  The  lust  llim' wnli-ncea  of  sccllon  232  of  the  IToile  ri'liillne 
the  appellate  diviidiHi  liuve  tieen  omitted,  an  the  mnller  is  row 
Judlelary  Ijxw,  secllon  3H,  vhtch  conllnnen  the  seals  of  all  count 
and  B^'ilon  2fl,  whirh  nwldiii  hir  rtpinelnit  »e.il«  -  '   -  ■-■  — '-  ■ 


Law,  beeause 


,G(Hinlc 


.    Fren  of  olBcerg  stteiultiis  term  of  appeUiMe 


92,   Mi.   437. 


lei.  30(1,  313.. 


.  Supreme  court  reporter;  (lullea. 

.  Buprenv!  rourt  r^ponir:  piibl  lest  Ion  o[  ri'iiorla. 

.  I'aperK  for  use  o(  suprsme  rourt  rejioner. 

.  Supreme  caiurl  reporfiritopyrljilit  of  ri'porls. 

.  Supreme  court  reijortpr;  minpfnsiillon 

.  ISlenoftrapheiB  in  tilriRB  county. 

■  AMlstant  stenoKraphcr  In  Klnin  counij-. 

.  MtpLiogntphen  In  serond  uid  ninth  dlxtricls; 

.  !Mi-noRraplicr!i  in  second  &nd  nliilli  dlBtriuls; 

lers   Ikr   rcrluln  Judicial   dlHtrluls; 

.  menoeiuptiers    in    certain    judiclul    dEaliicUs; 

payment  otnlaiifs. 

.  ytenoRTU pliers   in   certain    Judicial   dislricia; 

.  Tfmporary  slPnoRraiJicrs. 

.  Tpnna  otooiinly  court. 

,  Appointment  of  iPrms  of  county  court. 

.  Jurors  for  county  court. 

.  County  court  stenographers. 

,  County    court    KtenoEnipheis    Iti    Kliign    and 


.   Coun 


in  KinRs  county 

.....rain  cerlain  cour 

search  fllPii  and  aake  tmnncrlpl.'i 


..  aerks 

.  Power  of  api*llate  divlsioi 

.   ApiKirlionment  of  Bt'^noKraphirra'  si 
.  (MalillcatiDiiJiof  trial  Jurors. 
.  Uualmcations  of  trl;il  Jurors. 
.  Certain  public  oHlccra  disquullllcil 

n  jun-  duly. 

_„,_,  ...jennol  quallfie- 

.  _  _  IS  excuseil  from  serving. 

aWI.   aOO,   080, 

037 Certain  public  oOiclals  disqual  Hid  1. 

500 Jury  llstiL 

JOI Names  to  bo  taken  from  a.sscsHmeiil  rolh. 

505 Duplicate  Jury  ILits  to  b>' madu  nnil  nifl. 

508 County  clerk  lo  make  and  iletioslt  ballots. 

aOS-512 County  clerk  lo  dcMroy  old  baliols  and  notify 


513.   HZft.   543, 


r  drawing, 
o  atleticfdi 


£30 Uherifl 


-  _ adjourned  day. 

Cen  ain  ntHcers  reiiuiml  to  be  present  at  draving. 


■awrig. 


S04 Jury  lists  muKt  be  furnished  KppllcaiLls. 

521.  522 Mftiter  of  keciring  jurors'  nnmpii. 

523 Jurors  who  liave  sprvetl  must  be  drawn  iigaJn 

when  other  lists  exhausi«]. 

524 Third  iury  bon. 

5ZS ncBtructlon  of  o<<L  ballots  In  third  box. 

528 DrawinB  from  third  hoi. 

5:17 Sheriff  must  notlfj'  Jurors  from  third  box. 

627 Dravrlne  of  ad'iltfonal  jurora. 

529,  sad Frocpedliigs  on  drawing  additional  Jurors. 

Sm,   528.  543, 

545,  695 Drawing  of  additional  Jurom. 

631.  53S.  53S, .  AdilltlonBi  Jurora  drawn  during  term. 

5:19,  542 Atttndanre  of  jurora  at  nounty  court. 

535. , Powpra  of  deputy  rounly  clerk  as  (o  jurors. 

590, 6B0 ApjJiicatlon  of  provisions  10   New  York  and 

bln^s  oounlles. 

551 Bnc  of  juror  for  non-attendanw. 

552,  553 Flnp  of  Juror  for  non-atlendanre. 

535,  558." '.'.'.'.  '.  Duty  of  clerk  and  tiiprift. 

557 Proo'iiLlngs  on  order  to  show  cause. 

63S DIsconllnuance  of  proccollngs  against  drtlti- 

5B0,  B80 AppliCBlfon   of  provlslonB  to   New  York   anil 

Kings  counlien. 

5BS QnallfiCBtlon  of  trial  juror;  New  York. 

500 (JuallFlcatlon  of  trtal  juror;  New  York. 

635 Pcrsoni  eieinpl  in  New  York. 

636 r.vidpnoe  of  eiemptlon  In  New  York. 

637 Duty  of  nillliary  ofiiters, 

540.641-644,.  Jury  year. 

830,  0*7 Jurore  excused  In  New  York, 

80S,  618,  831. .  Jurorn  excused  in  New  York. 

832,  633 Duly  of  luror  applylnu  lo  be  excuseil. 

845 Services  In  court  not  of  record  as  an  excuse. 

501,   502,   5S5. 

601.838,640  Duty  of  pommlsaiouer  In  New  York. 

0B3,  394 Asslslanis  to  commissioner. 

602 Public  officers  miift  alrt  commlEsloner. 

S00(») Payment  of  expenses  of  commissioner  R  office. 

597,  639 Preparation  of  lisls  of  Jurors  In  New  York. 

803 Failure  to  lesllly  Rs  lollabllily  to  serve. 

604 CommlMioner  to  return  thellslslo  county  clerk. 

606,  607 Tommlasloner  to  make  and  deposit  bouots. 

eiO Number  of  Jurors  to  be  drawn. 

612 Offiiers  lo  attend  drawing. 

811 Notice  of  drawing. 

813 OtHeers  attending  on  ailjoiimed  day. 

814. Jury   must    not   be   drawn  on  adjourned   day 

unless  oflii:*T3  attend, 

615.  617 Mode  of  drawing  jurors  In  New  lork. 

81S Drawing  whi-re  term  consists  of  parts. 

62:) CommliHioner  lo  notify  jurors. 

619,  624.  825. .  rnmmissloner  to  notify  jurora. 

828,  829 I'nwmllngB  when  less  than  majority  of  persoiw 


(a)  Sec 
jeied  by 


Section  1003  ol 


nolitled.  

paled  by  Judiciary  Law  because  super- 


Code 

Section 

Subject 

S«)(a>^. .  ^. . 

U7i«rilect«l  fines. 

It 

IS:::;::::;: 

Ouallficatioii  ol  jurors  In  Kinga  county. 

32 

*> 

ProceedingH  invUmluuri'  to  drswi'ns. 
Mode  ol  il»wl>ie. 

S;:;::::::; 

Compenwitlon  to  Juiiefs  Bttendlng  drawlns. 
Bine  for  Don-«tteniliince. 

DischBore  of  Jien  created  by  docket. 

Pine  [or  ncRlett   or  mlsiconUuct  of  ofBCer  In 

lies              s«2 

Noike  of  fine  in  Kpecial  procfedine. 

Special  return  of  delinquency  and  flue  to  coUOtT 

1199 

5«3,  se* 

Comcmpt  procvclincs:  oppUi-BlIoti. 

iiiidury  Law  because  COV' 

ton  233). 

e  JudlciaiT  Lttw  because 

i-.<i",G(Hinlc 


2287  7S5 Coim-mpl  pnK«edings;  suraroOiry  punlsliment- 

2208  756 Contempt  procepclings;  WBrronl  H-lthout  notlcL-. 

22S9  757 Uontempt  pioc^dlngs:  order  to  Bbow  cause  or 

2270  758 Contempt   iiioceediiigii:   notice    to   delinquent 

officer. 
3271  757 Contempt  proceed  insBi  orders  granted  out  of 

2273  759 Ckinlempt  proceedings;  contempt  before  rereree. 

3373  760-782 Contempt  proceedlnes;  effect  o(  order  and  war- 

3274  763 Contempt  p[oceedlnss:[iCBdavlt  tuid  wunnt  to 

2275  704 Contempt  ptoceedlngK;  underliJiinK' 

^2T6  765 Contempt  proceedings;  execution  of  w&rrant. 

2277  706 Contempt    ploceedlngs;    undertaking   for   dls^ 

227S  707 Conlempl  proceedings;  habeas  corpus. 

2270  76S Contempt  proceedings;  shertH  to  file  undertak- 

ing. 

2280  789 Contempt  proceedincs;  interrogatories. 

3381  770 Cotilemni   proceedingsi  final   order  directing 

32S2  771 Contempt  proceedings;  punishment  on  return 

of  liaDeHs  corpus*. 

3283  7T3 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

3284  773 Contempt  proceedines:  amount  of  Bne. 

2Z85  774 Contempt  proceedings:  leneth  orimprlsonnenl. 

2386  775 Contempt  proceedings:  release  of  otTender. 

2287  778 (Contempt  proceedings;  inilictmenl  of  olTender. 

33SS                  777 Contempt   proceedings;  proceedings  when   ac- 
cused doea  not  apfiear. 
3389                  778 :..  Contempt   proceedings;  prosecution  of  under- 

3290  779 Contempt   proceedings:  prosecution  of  under- 

taking  In  name  of  people. 

3291  T80 Conteimit  proceedings;  sheriff  liable  for  taking 

2292  781 Contempt    proceedings;   misconduct   at   trial 

2293  700 Colleclkm  of  line;  schedule  of  fines  Imposed. 

2294  791 Colleclionof  fine;  warrant. 

220fi  791 CoUection  of  line;  warr»nt  when  delinquent 

2290  792 Collectlon  of  line;  execution  of  vrarrant. 

3297  70a Collection  of  fine;  return  of  warrant. 

3298  794 Collerilon  of  fine;  proceedings  If  fine  not  a)l- 

3290  705 Collection  of  fine;  contents  of  schedule  annexed 

3300  706 Collection  ol'fine:  liability  of  sheriff  for  omU. 

slonof  duty. 
2301  797 Collection  of  fine;  special  provisions  tor  coUeo- 

lecllon. 
2417  pi  254 Change  of  name;  reports  of  names  changed. 

liiblted  from  pracliclng  before  him. 

3280  pt.  252 Fees  of  clerks  and  olficers, 

3283  256 Clerk  ol  rour)  of  appeals  nnist  account  tor  fees. 

3303  353 Clerk's  lerti  upon  naturalization. 


33B8 
3390 
3400 


208 Juilgmen 

SOO Acllon  li 

210 duplication  of  sections. 

to Mpchnnlcfi'  llttiu;  coiutrui 


(I  proc(«dfnes  there- 
fopeclose  lien  on  challi'l. 


■  Mechanics'  liens;  enrorcvment. 

*;; Mechanlca'  llena;  enforcement  of  lien  for  puh 

Improvement. 
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MILITARY  LAW 

107  .121  Ctt) Governor  maj-  order  out  milllU. 

PENAL  LAW 

|l3]th)  

;la  ITftO IJquora  not  lo  be  sold  In  courthoiire- 

:t3  ITM r<4ialty  for  svJIinc  liquors  in  r(>urllionM>. 

oa  271 None  but  atloniej's  W  practice  In  Nevi'  York 

64  272,  ]S77Ce)..   Penally  Tor  praclldng  In  New  York  contrary 
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SiH  I8.'U Miaconduct  of  Interpreters  In  New  York  dly. 

sr>l  1122 Swearing  fclsely  in  any  forin,  perjury. 

rial  pt.  1H75IB) I'enaljy  tor  nerfcctlnK  lo  nwke  (raawrlpla  or 

for  making  talne  eerllHraleH. 

tl20  1232 Penalty  for  phyKiclan  gIvlnR  fabe  rrrtinrair'. 

1122  1235 Bribery  of  offioer  hy  Juror. 

(a)  Seelion  107  of  the  Code  Is  rcprated  hy  (he  Military  fjiw.  beraiise  super 
.''iHl'^l  hv  L.  im».  ell.  212,  M'ctlon  86,  which  was  likewise  repealed  by  Military 
Ijw  (1..  1000.  i-li.  41). 

(b)  Hrrllon  li  o(  (he  Code  wna  also  repealeil  bv  the  Penal  I.aw  nnrt  (ran»- 
forrw!  fow-ctlon  602  thereof.     Section  13  rebited  I  o  indict  mem  for  conleinpi. 

Ic)  Si-e  J'enal  Law.  section  IS76.  Inslead  of  section  1877. 
(<t)  .Section  106  of  the  Code  Is  repealed  by  Penal  Law,  section  2501,  bccsiDse 
covered  by  Penal  Law,  section  1S48. 

(c)  Serlion  12fi  of  the  Code  is  only  partly  repealed  by  Penal  fj»w:  but  ses 
Penal  Ijiw,  spctlon  1f(7.S,  Instead  of  IH76.  Section  1875  embodies  the  whole 
ot(7ode.  JVCtlon  125. 

'f)  Section  l.W  ot  the  Code,  relallne  to  eonnivnnee  at  espape  by  sheriff, 
was  also  repealed  by  the  Ppnal  fjim  iind  transferred  to  seetlon  I S30  thereof, 
(g)  See  Penal  Law,  section  1874,  hi^-lcad  of  section  187S, — K" 


1133  123.^ Officer  orn-pllng  briliPR. 

1124  123S Penally  i«r  cont-puJin;;  olTpr  to  Isk"  bribe. 

I  lis  123.1 KiilaP  KuearliiK.  perjury. 

ir.ia  123'1. CommlsBloiHToiiiiKijiKiiii —  '-■' — 

ILTiS  1234 C»m[nlEiiiDner's  wilful  ncKl 

lino  1236 FalJieiiiformadon;  mlwlcii 

IISI  IS-ia I'livnirlsn  elviiiRralw  nrilNfatc. 

1 193  37fi I'f  nully  whfin  juror  (akes  gitt. 

1194  377 Penally  for  oraliracery. 

PERSONAL  PKOPERTV  LAW 

1900  41 RiBhts  o(  tmnsfrrre  of  claim  or  demaod. 

1910  41 Trnnafpr  of  dalm. 

1912  41 Asidgnmeni  of  JiidgincnU 

PRISON  LAW 

113  340 Cliar»!Pi>  by  shertfT  Ojr  food  prohlbllsd. 

114  341 i;  FBI  tilt  IPS  [o  t^liiTltr  nroht  bit  M. 

115  .142 Kales  of  rharges  rkhIiihI  [nTsons  arrested. 

110  343 PrJHOiter  ki-iilln  hotiH-. 

il7  344 CTiargPs  for  rent  Itt  prison  prohlbllMl. 

[I20lta)  

122  347 Elthrr  of  sewral  JalJa  may  bp  tiwvl. 

133  34^> Civil  ntirl  crlntlital  prisonpri  lo  Ih' ki'i't  sel>aiate. 

124  348 MalP8  and  fpmalra  lo  be  kept  Bi-parJle. 

120  3*S Jail  physlclatt, 

I27pl 35S Rpmovul  of  sick  iirlBonpr. 

128  340 t4Hk>  of  liquor  In  JhU. 

IZO  3.i0 PiTinit  lo  brlnK  llciuor  Inlo  Jail. 

135  351 DwlKnalloti  whi^n  jail  until. 

130  352 Annulment  of  dwEcnallon. 

137  353 Doaifniatioii  of  Jail  in  ronlititionr  rotinty. 

143  3-t4 Removal  of  prlKonprH  in  rasP  of  flri'. 

144  S/iA Ortain  olTlcerg  may  make  clONieiiallons  otii^. 

145  S.-!? Jail  lll^rdPK. 

148  358 Jail  llbertiei.. 

147  350 lAylitB  out  jail  lll)prtipii. 

148  380 Rpsolutlon    establlsiiiuK    Jail    llbrrllps    lo    be 

postPil. 

2210  300 (^iv  of  prlKonpr'K  property;  appllrallon. 

2220  391 Care  of  prisoner's  propprty;  who  may  apply. 

Z2Z1  392 Care    of    nrlaoner's    properly;    crFdilor    must 

rnllniitilsn  security. 

2222  303 Care  of  prisoner's  propprty:  ppllllon. 

2223  394 Can-  of  prisoner's  properly;  ropy  of  Eenlencc 

and  BlflrlavK. 
22M  395 Carp   of    prlsonpr's    property;    procccdlnps   on 

presentallon  of  papers- 
2225  396 Carp   of   prisoner's   propprly;    proeepdinKS   on 

1228  397 Care  of  prisoner's  properly;  order  appointing 

2227  398 Care  of  prisoner')"  propprty:  removBl  of  irusipe. 

2228  309 Care   of  prisoner's   propprty;   disirlhnlion    of 

(■)  Section  120  of  the  Codp.  rplntlns  lo  Jail  in  Npw  York  rity.  Kan  also 

npe&led  by  tlie  Prison  Law  and  trwutprred  lo  section  420  thereof.— Ed. 
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■^IWfreil  to  prisoner  on  iflsctiarc 
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80 Delivery  of  public  books  anil  pujicra. 

07 Ff«s  ol  public  otileers. 

67 Fees  of  public  ofRnrrs. 

87 Fees  of  public  orEcers. 

70 AccouiitinB  for  fWB  pcnerully. 

60 Fee  tor  administering  cermln  offlciul  oallis  pro- 

hlbilwl. 

68 Allownnce  of  addltfonal  fees  and  expenses. 
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Expense   of   prinllns  calcnilar 
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CONSTITUTION 
THE  STATE   OF   NEW   YORK 

ADOPTED  NOVEMBER  6,    1894. 

PREAMBLE. 

We,  the  people  ot  the  State  of  New  York,  crateful  to  Almighty 
God  for  our  [reedoni,  is  order  to  seoure  its  blessiDga,  do  estnbljah 
thia  Constitutiou. 

article:  first. 

Sec.     I.  Perwiu  not  to  t»  aigtriiiclilapd. 

iloin  uf   wonbip;   relLrloiiB  iroertr. 


18.  Daoiaco  tor  IdJocIm  mulng  dratb. 
I    1.  PeraoBii  not  to  lie   d Infra ncht Hell. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any  of  the  ticliLs  or  privik-ges  secured  to  any  cili/.cii  thoreot, 
unlesn  by  the  law  of  the  land,  or  the  judguient  of  his  peers. 

Cout.    IMC,  lit.  I,  )  1. 

I   2.  Trial  bj-  Jarr- 

The  trial  by  jury  in  all  eases  in  whic-h  it  has  been  heretofore 
ns«d  Bhull  remain  inviolate  forever;  but  ii  jiirj-  trial  may  bb 
waired  by  the  parties  in  all  <nril  casen  in  the  manner  to  be  pre- 
scribed by  law. 

CoMt.    ISM.  (It.  I.  I  S. 

■  ,.,.,...,Gooylc 
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I  3.  Freedom   of  vromhlpt  retlvlflaa  llbertr- 

Tile  free  exeroise  and  enjoyment  of  religJons  profesuon  ftnd 
woTsbip,  without  discrimiuntiou  or  preference,  shaK  torerer  b« 
allowed  in  this  Stnte  to  all  mnnkind;  and  no  person  rital!  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opioioni 
on  matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  RBCured  shall  not  be  bo  construed  as  to  excuse  acts  of 
Hoentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  o(  this  State. 


I-  4.  Hitbeai  corpns. 

The  privilege  of  the  writ  of  habeas  corpn»  shall  not  be  ans- 
pended,  unless  when,  in  cases  of  rebellion  or  iDvacioD,  the  pablic 
safeby  may  require  its  suspension. 

Conat.    1S46.  irt.  I,  I  4. 

I  S.  Bxceaslve  bait  nnd  ••■«■• 

EsceE^ve  bail  shall  not  be  required  nor  excessive  Gnea  im- 
posed, nor  aball  crue4  and  unusunf  pnnisbinenta  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

CoDil.    ISM,  irt.  I,  I  e. 

I  e.  Bin  of  rlBhta. 

No  peraOD  ^all  be  betd  to  answer  for  a  capital  or  otfaerwise 
infamous  crime  (except  in  cases  of  impeadiment,  and  in  cases 
of  militia  w4ien  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  Sl^ate  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  anil  in  casee  of  petit  larceny,  nnder 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  s  grand  jury,  and  in  any  trial  In  any  court  whatever 
the  pady  accused  shall  be  allowed  to  appear  and  defend  In  per- 
son and  with  counsel  as  In  civil  actions.  No  person  sball  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  case  to  1>e  a  witness  againat  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  tor  public 
use,  without  just  compensation. 

Comt.    IMfl.  art.  I.  |  e. 

{   7.  <:onipoii nation  for  tsklav  priTate  propertTt  vrlvate 

When  private  property  fihall  be  taken  for  any  public  uae,  the 
compensation  to  bo  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  tiree  commistnoners  appointed  by  a  court  of  record, 
as  shall  be  pescribed  by  low.  I'rivate  roads  may  be  opened  in 
the  manner  to  be  presmibed  by  law:  but  in  every  case  the  neces- 
sity of  the  road  and  the  amount  of  all  dumaife  to  be  sustained 
by  the  opening  thereof  shall  be  firit  determined  by  a  jury  of 
freeholders,  and  such  ainnunt.  tOBethcr  with  the  expenses  of  the 

Eroceeding,  shall  he  paid  by  the  person  to  be  benefited.  General 
iws  may  be  passed  permitting  the  owners  or  occupants  of  agri- 
cnltural  lands  to  construct  and  maintain  for  the  drainase  thereof 
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DfCFsmrr  drainst  ditdiies  and  dykes  upoo  the  lands  of  others, 
under  proper  reatrictionH  and  with  just  compcoSBtioii,  but  no 
■ped«l  hiwi  shall  be  enacted  for  sucb  purpaees. 

CsBt.    IMS.   lit.   I.   I  T. 

I  6.  Freedom  of  speecli  >Dd  Dreai)  criminal  proaeen- 
UOM  for  libel. 

Brerj  citizeii  ntaj  freely  speak,  nrite  and  publish  his  senti- 
ments on  all  subjects,  being  rcKpoasible  for  the  abuse  of  that 
TJiht;  and  no  law  Bhall  be  paseed  to  restraia  or  abridge  the 
libertf  o(  ^>eech  or  of  the  press.  In  all  criminal  prosecutions 
or  indi(lnieiit»  for  libels,  the  truth  may  be  given  in  erldence  to 
tbe  jury;  and  if  it  ^all  appear  to  tbe  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
«nd  for  justifiable  ends,  the  party  ^aH  be  ecQuitted:  and  the 
JDi;  shall  have  the  right  to  determine  the  law  and  the  fact. 

ODBrt.    ISM.  irt.  I,  I  8. 

I  •■  Klskt  to  BHemble  and  pettlloni  dlTorcesi  lotteries, 
pool-sellliiK   and  tfambllnM'f   lavrs   to   prevent. 

No  law  diall  be  paased  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petilrion  the  govemmenc.  or  any  de- 
partment thereof:  nor  shall  any  divorce  be  granted  otherwise  than 
by  dne  iudic4al  proceedings;  nor  shall  any  lottery  or  the  aele  of 
lotteiT  tickets,  pool-selling,  book-making,  or  any  other  kind  of 
Rambling  hereafter  be  authorited  or  allowed  within  this  State; 
ind  the  Let^slatvre  shall  pass  appropriate  laws  to  prevent  offenses 
againrt  any  of  the  provisionB  of  this  section. 

Cout.    lue.  art.  I,  |  10. 

I  10.  Esebeats. 

Tbe  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  In  and  to 
■II  lands  within  the  jurisdictifHi  of  the  State;  and  all  lands  tbe 
title  to  which  diull  fail,  from  a  defect  of  heirs,  shall  revert,  <« 
escbeat  to  the  people. 

Ci**t.    ISM.  art.  1,  I  11. 

I  II.  Feadal  tennrea   abolUked. 

All  feudal  tenures  of  every  description,  with  aH  thnr  Incidents, 
ire  declared  to  be  abolished,  saving  however,  all  rents  and  aer- 
vices  certain  which  at  any  time  heretofore  have  been  lawlnlly 
created  or  reserved. 

Cout.  asta.  art.  I.  t  IS, 

I  13.  Allodial  tennrea. 

All  lands  within  this  Slate  are  declared  to  be  allodial,  so  that, 
■object  only  to  the  liability  to  escheat,  the  entire  and  absokite 
property  is  vesiled  in  Ihe  owners,  according  to  the  nature  of  their 

Oonat.    ISM.  irt.  I,  I  13. 

I  IS.  Leaiieii  of  alcrtcaltnral  lands. 

No  lease  or  grant  o(  agricultural  land,  for  a  longer  period  than 
twdre  years,  hereafter  made,  in  which  ^all  be  reserved  any  rent 
or  service  of  aiij  kind,  shall  be  valid. 

Ont.    IMS.  art.  I,  t  14.  ,  .,.|...,G(H1nlc 
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I  14.  Plnrs  Had  qaaPtCF-aalps  abolliihed. 

All  flneB,  qiiarler-snlpn  or  other  like  reHtrainta  upon  alienatioD, 
reserved  in  any  grant  of  land  hereafter  to  be  made.  Bhall  be  TOld. 
Cowt.    1840.  irt.  I,  1  IS. 

I   ID.   rnrchnap   of  landa  of   Indiana. 

Xo  purehnsp  or  contract  for  the  Kale  of  lands  in  this  Siate, 
made  ranee  the  fourteenth  day  o(  October,  one  thnusnnd  seven 
hundred  and  Ki'vt-ul.v-Qve;  or  irhk'h  mny  hereafter  be  made,  of, 
nr  wii-h  the  Indians,  ebnti  be  valid,  unless  made  und«r  the  authoi^ 
it;,  and  with  the  cua^i^ut  uf  the  LegiaJature. 
ConM.    ma.  art.  I.  1  10. 

f   10.  Cosiwon    Ibt*    nnd    acts    ot    the    colOHitel   and    alnle 

IPKUlaturm. 

Sueh  parts  ot  the  common  Ian-,  and  of  the  acts  of  the  Legis- 
lature ot  the  n)lony  ot  New  York,  aa  tf^ethiT  did  form  the  law 
of  the  Mid  oolobf.  on  the  nineteenth  day  of  April,  one  thouiisad 
seven  bundrrd  and  Keventf'Gve,  nnd  the  resolutions  ot  the  Con- 
icreMi  of  Ibe  snid  colony,  and  of  the  ronvenl'ion  of  the  State  of 
New  York,  in  force  on  the  tirentieth  day  of  April,  one  thoasand 
seven  hundred  and  seventy-seven,  ivhich  have  not  since  expired, 
or  been  repealed  or  altered:  and  sueh  nets  of  the  LeRlslatnre 
ot  Ibis  State  an  are  now  in  force,  shall  he  and  continue  the  lair 
ot  thin  State,  subject  to  sueb  allerntinns  as  the  Lefrislaturc  shall 
make  conccmini;  the  same.  Bnt  nit  sueh  parts  of  the  Common 
law.  and  such  ot  the  said  actH.  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 
Conit.    1840.  art.  I.  |  IT. 

I  IT.  fjFantH  or  land  mndr  by  the  IiIhk  at  Great  Britain 
alace  ITTSt  pFlor  Kraatx. 

All  firants  of  land  n-lth>n  this  State.  mad«  by  the  king  at 
Orcat  Britnio.  or  persons  ncllnjt  under  bin  aiithorily.  after  the 
fourteenth  day  of  Ortober,  one  thousand  seren  hunitrf^  and  sct- 
ent.v-fivp,  shell  be  null  and  void;  but  uothiug  contained  in  this 
Constitntinn  shall  affect  any  Rrants  ot  land  within  this  State, 
made  by  the  authority  of  the  snid  kins  or  hk  predci'easorH,  or  shall 
annul  any  charters  to  bodicn  politic  and  corporate,  by  him  or 
them  made,  before  that  day;  or  nhsH  affect  any  mich  Rrants  or 
charters  since  made  by  this  State,  or  by  persons  actinit  under  ItH 
authority:  nr  shall  impair  the  obllcniinn  of  any  debts  contracted 
by  the  Stale,  or  individnals,  or  bodies  corpornte.  or  any  other 
riehls  of  pmiHTty.  or  any  suits,  actions,  rights  of  action,  or  other 
procpcdines  in  courts  of  justice. 

i   in.  Dnmavea  tor  lajnrlps  caaHinn  dpatli. 

The  rifiht  ot  action  now  existing  to  recover  damages  tor  in- 
juries remiHing  in  death,  stialt  never  be  abrogated;  and  the 
amount  rccoTcrable  shall  not  be  subject  to  any  statutory  limita- 
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AIITICI.B   SBCOND. 

.   I.  QiHliaatkn  o(  TDten. 
i.  Pcnooi  i-ielDdHl  fnm  right  ot  ■oflrila. 
3.  Oitiln  ocrupatlans  ind  condltlDni  not  to  mSect  tt*tt 
1.  R«|irtr»ll<Mi  and  flwllon  I*""  to  be  p»s»rd. 
i.  lUswr  or  ToilDf;. 

I,  Bi^ilnTion  and  rlKtlon  board!  to  be  lUHi-pirllnn. 
uid  Tlllace  cIcctloDi. 


.  „ _„.   __   _    .        .         ,  who  Bhall 

itTf  bpen  a  citiEen  for  niootf  days,  and  an  inhabitant  of  thin 
Siitp  frae  j-paT  next  preecdiDg  an  election,  and  (ot  the  last  four 
Bonths  a  resident  of  the  coHntj,  and  for  the  last  thirty  days  a 
rptidpnt  of  the  election  diatrict  in  which  he  may  offet  bin  vote, 
>ial\  be  entitled  (o  vote  at  such  election  In  the  election  distrirt 
nf  irhich  he  tthnll  at  the  time  be  n  resident,  and  not  els-cwhpre, 
for  all  olBcem  that  now  arc  or  hereafter  may  be  elective  by  the 
ItMipte.  and  upon  all  questions  'which  mny  be  xnbmtllvd  to  the 
tnt?  o[  the  rn-ople,  provided  that  in  lime  of  wat  no  elector  in 
tlip  iclnal  luiiitary  Berviee  of  the  State,  or  of  the  TJndted  Stntes, 
ia  Ike  anny  or  navy  thereof,  shaH  be  deprived  of  his  vote  by 
mfoa  or  bis  absence  Itom  nnch  election  district;  and  the  Tice's- 
liniiT  shall  have  power  to  provide  the  manner  in  which  and  the 
tine  and  place  at  which  such  absent  electors  may  vote,  and  for 
Ibe  retnm  and  canvaas  of  their  votes  In  the  election  diatiict  in 
wltidi  they  respectively  rcaide. 
Oun.    1W8,  ■rt.  II.  I  1.  ' 

I  3,  Persona   excluded  from  the  rlKkt  of  aiiaraKe. 

Xo  [<>r3aa  who  shall  receive,  accept,  or  offer  to  teceive,  or  pay, 
'■tfT  or  proDtiae  to  pay,  contribute,  offer  or  promise  to  contribute 
to  mother,  to  be  paid  or  uned,  any  money  or  other  valuable  thing 
u  1  compensation  or  reward  for  the  givinf-  or  witbholdlQK  a 
'"t»  at  sn  election,  or  who  shaH  melra  any  promise  to  influence 
tke  givinc  or  withholding  nay  Buch  rote,  or  who  dinll  make  or 
twnme  directly  or  indirectly  intereatcd  in  any  bet  or  waner  de- 
:-°Qdiiig  upon  the  result  of  any  election,  shnll  vote  at  Kueh  elec- 
tion: and  upon  challenge  for  such  cause,  the  person  so  cha!- 
'nsed.  before  the  officers  authorized  for  that  purpose  sbaU  re- 
wive  hiH  vote,  shall  Bwear  or  affirm  before  Biich  officern  that  he 
bi"  aot  received  or  offereJ,  docs  not  e:tpect  to  receive,  has  not 
Mid.  offered  or  promisi'd  to  pay,  contributed,  offered  or  promised 
tn  contrihnle  to  another,  to  be  paid  or  used,  any  money  or  other 
nluhle  thing  as  a  compensation  or  reward  for  the  Kivitig  or 
■iihholding  a  vote  at  BUch  election,  and  has  not  nindc  any 
3ininwe  to  influence  the  giving  or  withholding  of  any  such  vote, 
B^r  made  or  become  directly  or  indirectly  interested  in  nnv  bet 
K  "aeer  dependintc  npon  the  result  of  such  eli'rtion.  The  Lcsis- 
l«tnre  shall  enact  laws  excluding  from  the  riRbt  of  antiragc  alt 
tw»n»  eonvicted  of  bribery  or  of  any  infamous  crime. 
Cnt    IBM,  art.  II,  f  2. 

« 
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t  3>  C«Pt&tn    occnpKtloDa    and    cwndttloiiB    not    to    nffect 

For  the  purpose  of  voting,  no  porson  i^all  be  deemed  to  bave 
gained  or  lost  h  rerfdence.Jby  reason  of  hia  presence  or  absence, 
while  employed  in  the  seryice  of  tte  United  StatoB;  nor  whila 
engaged  in  the  navigation  of  the  waters  ot  this  State,  or  of  the 
United  States,  ot  of  the  high  seas;  nor  while  a  student  ot  any 
seminar;  oC  learning:  nor  while  kept  at  any  almshouse,  or  other 
asjlum,  or  institution  wholly  or  partly  supported  at  public  ei- 
pense  or  by  charity;  nor  while  confiocd  in  any  public  prison. 

Caut.    ISM,  art  IT,  |  S. 

I  4.  ResiafrBlloii  anil   elecllOB  lawB  to  lie  paaaed. 

Laws  shall  be  made  for  aseertaining,  by  proper  proofs,  the 
citizens  who  shall  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  (or  the  registration  tif  voteia;  winch  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  renuired  for  town  and  village  riectiona 
except  by  express  provision  ot  law.  In  cities  and  villages  having 
five  bhousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  eniiiiieration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villflgcn  shall  not  be  required  to  apply  in  person  lor 
ret^stral'ion  at  the  first  meeting  of  ttie  officers  having  charge  of 
the  registry  of  voters. 
Const.    ISM,  lit.  II,  i  4. 

I  6.  Manner  kit  vottnK. 

All  elections  by  the  citizens,  except  for  «uch  town  officers  as 
may  Ijy  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  hy  auch  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

1  S.  ReKlatratton  and  election  board*  to  be  bi-partlamii, 
except  at  town  and  vlIlaRe  e  lectio  a  ■. 

All  tnwB  creating,  regulating  or  affecting  boards  or  officers 
charged  with  tie  duty  ot  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  ot  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  C(iual  representation  of  the 
two  polilical  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  hit^h- 
est  and  the  next  highest  number  ot  votes.  All  such  boards  and 
nfflcers  shall  bo  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  snid  parties  respectively, 
as  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  L^stature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
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ARTICLE  THIRD. 


■sdlted  br  IcglBliti 


M.  Tm-tbtrda  b 
31.  Appmiriatldi 
n.  BMtrlftlona 


The  IpgUlfttiTP  povfer  of  this  Stutp  shall  be  vested  in  the  Senate 

Cint.   ISM.  art.  III.  r  1- 

I  X.  ICsiHl»«  BBd  temiB  of  mnmtorit  aad  aaavinblTnien, 

The  Senate  ^all  consist  of  &ttj_  members,  eieept  a*  bereiitatter 
proTided.  The  eenatora  elected  in  the  rear  one  tboDRand  eifrht 
bnadred  and  niDety-five  shall  hold  their  offices  for  three  yesrH. 
ind  their  BnOtfoanorB  shall  be  chosen  for  two  yean.  The  Assem- 
bt;  diall  consist  of  one  hnadted  and  Gft;  members  whu  shnll  be 
•iMaen  for  one  jrear. 

CiHt    IBM.  art.  Ill,  i  2. 


I  S.  BeB««e  dlatrtota. 

The  State  afaall  be  divided  into  fifty  dEstrii^ts  to  be  called  sen- 
ile dtttrifftc.  each  or  which  shsU  chooae  one  Henator.  The  die- 
triets  shall  be   nnmbered  from  one  to  fifty,  Inetnnive. 

IXttrict  namber  one  (1>  shall  consist  of  the  tN)untJes  nf  Suffolk 
isd  Riclimoni]. 

DUtrict  nnmber  two  (2)  ^all  consist  of  the  county  oF  Qneens. 

Dittriot  nnmber  three  (31  shall  consist  of  that  part  of  the 
rviBtj  of  Kings  comprlsiliB  the  first.  Hecond,  third,  fourth,  fifth 
i:id  Mxth  wards  of  the  city  of  Brooklyn. 

DWrict  nnmber  four  f4)  shall  consist  ot  that  pnrt  of  the  county 
rt  Kines  comprielilK  the  seventh,  thirteenth,  nineteenth  and 
t»enty^r»t  -wards  of  the  city  of  Brooklyn 

Dismct  nnmber  five  (5)  shall  consist  of  that  part  ot  the  count; 
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ol  Kines  comprising  the  eiehth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  o(  the  city  of  BrooklfU 
which  waff  rormeriy  tne  town  of  GraTeseud. 

District  number  six  (6)  shall  consist  of  that  part  of  the  coanty 
of  Kings  comprib-ing  the  niutb,  eleventh,  twentieth  aod  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shaH  consist  of  that  part  of  die 
county  of  Kings  Fompri^nn  the  foarteentb,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  ^ght  (S)  shall  consist  ot  thttt  part  of  the  county 
of  Kings  coraprising  the  twenty-third,  twenty- fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  ot  Brooklyn,  and  the 
town  of  Flatlands. 

District  number  nine  19)  shall  consist  of  that  fiart  of  the  county 
o(  Kings  comprising  the  ei^teenth,  twenty-siith,  twenly-SBT- 
enth  and  twenty-rigfth  wards  of  the  inty  o(  Brooklyn. 

District  number  ten  (10)  shall  minsist  of  that  part  of  the  county 
of  New  York  within  and  boundeil  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street.  DominEck  street.  ^  arick  street,  Broome 
Etreet,  Sullivan  street.  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  » 
the  Baat  river  and  thence  around  the  southern  end  of  Slanhatten 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thencj^  along  Broadway.  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A, 
Seventh  street.  Avenue  B.  Clinton  street.  Eivington  street.  Nor- 
folk street.  Division  street.  Bowery  and  Canal  street,  to  ttie 
place  ot  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  «f  the 
county  of  New  York  lying  north  of  districts  numbers  ten  aad 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  Esat  river,  and  running  thence  through  Jackson 
street,  Grand  street.  Division  street.  Norfolk  street,  Rivington 
street,  Clinton  street,  Avenue  B.  Seventh  street.  Avenue  A, 
St.  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  nnmher  thirteen  (13)  shall  consist  ot  that  part  of  the 
county  ot  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  toot  ot  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dwainiek  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street.  Broadway,  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street,  Siith  avenue,  West 
Fifteenth  street,  Seventh  avenue.  West  Nineteenth  street.  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  ^U)  shall  consist  of  that  part  of  the 
county  ot  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  n-ithin  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  tunning  Ihence  along 
Baat  Fourteenth  street,  Irving  place.  East  Nineteenth  street. 
Third  avenu«'  East  Twenty-third  street,  Lexiugton  avenue,  East 
lo 
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FiriT-tlilfd  ilrvet.  Third  aveane,  East  Fiftysecond  street,  and 
tbe  East  rirer,  to  the  place  of  bcKinniug. 

INEtrict  number  Gftecn  (15)  ehall  I'onxiat  ot  that  part  of  the 
nactj  ol  New  York  ly'ms  north  of  district  number  thirteea.  and 
TitliiB  sod  bounded  by  a  iiae  begimting  at  the  Junction  of  West 
Fomtfetith  street  and  Siith  avenue,  and  running  thence  along 
Siilh  atenue.  West  Fifteenth  street.  Seventh  avenue,  West  Por- 
tiMh  street.  Eighth  avenue,  and  the  traniiTeDW!  road  aeroda  Cen- 
tral park  to  Ninety -seventh  street.  Fifth  avenue.  Bast  Ninety- 
siitb  mreet,  Lexington  avenue.  Bast  Ttventy-thlrd  street.  Third 
■renne.  East  Nineteenth  street,  Irving  place  and  Fourteenth 
■Irert  lo  tbe  place  of  beginning. 

Diiirict  nnmber  sixteen  (10!  ahall  consJEt  of  that  part  of  the 
roBBtf  ol  New  York  IjHng  north  of  district  number  [hirteen,  and 
within  and  bonudetl  b;  a  line  bei^inning  at  Seventh  avenue  and 
West  Nineteenth  Ktreet,  and  running  them*  along  West  Nine- 
teentb  street,  Eighth  avenue,  West  Twentieth  street,  the  Hudson 
riwr.  West  Forty-siith  street,  Tenth  avenue.  West  Forty-third 
tOt*:,  Eighth  avenue,  West  Fortieth  street  and  Seventh  avenue, 
»  Ibp  place  of  beginning. 

District  number  Beveateen  (17)  Hhall  conaist  of  that  part  of  the 
moBly  of  New  York  lying  north  of  district  number  slitc«n,  and 
withui  and  bounded  by  a  line  beginning  at  the  junction  ot  Eighth 
jrfnqe  and  West  Fortj-thlrd  street,  and  niuning  thence  along 
ffBt  Forty-third  street,  Tenth  avenue,  West  Forty-sixth  street, 
tilt  Hudson  river.  West  Eighty-ninth  street,  Tenth  <)r  Amsterdam 
avrane.  West  Eights'-siith  street,  Ninth  or  Columbus  avenue, 
W(si   Eighty-first    street   and    Eighth   avenue,    to   the    place    o( 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
moBly  of  New  York  lying  north  of  district  number  fourteen,  and 
■itUn  and  bonoded  by  a  line  beginning  at  the  junction  of  East 
rifit-fecond  street  and  the  East  river,  and  running  thence  along 
Eiit  Fifty-second  street,  Third  avenue.  Bast  Fifty-third  street, 
Ullbtton  avenue.  Bast  Eighty-fourth  street.  Second  avenue, 
EiH  Kipbty-third  street  «nd  the  East  river,  to  the  place  of  be- 
tiaaing;  and  also  Blackwell's  island. 

DiMrict  number  nineteen  (19)  shall  consist  of  that  part  of  the 
"nnty  ol  New  York  lying  north  of  district  number  seventeen, 
wd  irithin  and  bounded  by  n  Hne  beginning  nt  West  Eighty- 
iiiath  Mreet  and  the  Hadaon  river,  and  running  thenee  along  tbe 
Hudiwn  river  and  Bpuyten  Dnyvil  creek  around  the  northern  end 
of  UanliBttaD  inland:  thence  aontherly  along  the  Harlem  river  to 
<hr  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue.  East 
OafMnndrod  and  Twenty-ninth  strf«t.  Fourth  or  I'ark  avenue, 
Eut  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trnns- 
ten*  mad  acroea  Central  park  at  Ninety- seventh  street,  Eighth 
"wne.  WeBt  Eighty-Brst  street.  Ninth  or  Colunibna  avenue, 
WeS  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eillit!-- ninth  street,  to  the  place  of  beginning. 

Wstrict  number  twenty  (20)  shall  consist  ot  that  part  of  the 
(■wity  of  New  York  lying  north  of  districts  numbers  eighteen 
ud  fifteen,  and  within  and  bonnde<l  by  a  line  beginning  at  Bast 
BEbty-third  street  ond  the  East  river,  running  thence  through 
Ew  Dgtty-third  street.  Second  avenue.  Bust  Bighty-fourlh 
B~..   i-_:__-_   _  jj^g^  Ninety-siifh  street,  Fifth  s 
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Batt  One  Hundred  and   Nineteeutb  itreet  to  the  Harlem  river, 

and  along  tbe  Harlem  and  Eait  riverB,  to  the  place  ot  beginning; 
and  alao  RandaH's  island  and  Ward'B  iRland. 

AH  tbe  above  diBtricts  in  the  county  of  New  York  bounded  upon 
or  along  the  boundary  waters  o(  the  county,  shall  be  deemed  to 
extend  to  tbe  county  line. 

District  nnmber  twenty-one  (211  shall  conBiat  of  that  part  of  the 
county  of  New  York  lying  north  of  diatricte  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  avenue.  One  Hundred  and  Twenty-Ninth  Btreet,  Fifth 
avenne  and  the  Harletn  river  to  the  place  of  beginning:  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westcbestcr. 

District  number  twenty-three  (231  shall  cooriat  of  the  conntle* 
of  Orange  and  Rockland, 

District  number  twenty-four  (24)  shall  consist  of  the  countiea 
ot  Dnichess,   Colnnibia  and  Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  coantles  of 
Ulster  and  Greene. 

District  number  twenty-six  (26)  shall  consist  of  the  counties  at 
Delaware,   Chenangw  and   Sullivan. 

District  number  twenty-seven  127)  shall  consist  of  the  countlSB 
of  Montgomery,   Fulton,   Hamilton   and  Schoharie. 

District  nnmber  twenty-eight  (28)  shell  consist  of  tbe  counties 
of  Saratoga,   Schenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  county  of 

District  nnmber  thirty  (30)  shall  consist  of  tbe  county  of  Rens- 

District  number  thirty-one  (31)  shall  consist  of  the  conntieB  ot 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.   Lawrence  and  Franklin. 

District  number  thirty-three  (3,1)  shall  consist  of  the  countira 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-Gve  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (30)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (,^7)  shall  consist  of  the  counties 
of  Oswego  nnd  Madison. 

District  number  thirty-eight  (3S)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thitty-nine  (.10)  shall  consist  ot  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  ot  the  counties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  conaiat  of  that  part  of  ths 
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raonty  of  Monroe  comprising  Ihe  towns  o(  BriKhton,  Henrietta, 
Irondeqooit.  Alendon.  Pen  field,  Perinton,  Pittsford,  Rush  and 
TfbctPT,  and  the  fonrtb,  sixth,  seventh,  eighth,  twelfth,  tbir- 
ireaih.  fonrteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  thp  city  of  RochcstPr,   as  at  present  constituted. 

Diatrici  nnmb*T  forty-four  (44>  shall  Consist  Of  that  part  of  the 
caaatj  ol  ^lonroe  eomprising  the  towns  of  Chili,  Clarkson,  Gate*, 
Grrrce.  HamliD,  Oeden.  Parma,  Higa,  Sweden  and  Wbeatland, 
snd  ibc  Srn.  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
niiKteenlh  and   twentieth   wards  of  the  city  ot  Rochester,  as  at 

I>wlrict  nnmber  forty-Bve  (45)  shall  eonsist  of  the  counties  of 
Msgsnt,  Genestv  and  Orleans. 

District  number  tortr-^i  (4G)  shall  consist  of  the  counties  of 
Allegany,   LivitiKSton  and  Wyoming. 

Dbtrirt  number  forty-seven  (47)  shall  consist  of  that  part  ot 
ihp  ronnlF  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
Ireuih,  nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
itiitd  and  twcDty-fourtb  wards  of  the  city  of  BufEalo,  as  at  present 
raoxtiCiited. 

Kstripl  nnmber  forty-eight  (48)  shall  consist  of  that  part  of 
ibt  CDQuty  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  teatb,  eleventh,  twelfth,  thirteenth,  fourteenth  and  sii- 
tccBih  vards  Of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (40)  shall  consist  of  that  part  of  .the 
mpBlj  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
IIA  VBrds  of  the  city  of  Buffalo,  as  at  prei^ent  constituted;  and 
in  the  remainder   of   the   said   county  of   Erie   not   hereint>efore 

District  numtier  Gftj  (50)  shall  consist  of  the  conntiea  of  Chiu- 
liDqna  and   Cattaraogus. 
Tom.    IMS,  art.  III.  I  3. 
I  4.  Baa^erstloDB  and  rMpporttontBCBta. 

Xn  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
■Oder  the  direi^tion  of  the  Secretary  of  State,  during  the  toontfaa 
*f  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
■ad  in  the  same  months  every  tenth  year  thereafter;  and  the  said  - 
ifiMricts  shall  be  so  altered  by  the  LegislatDrp  at  the  first  regular 
tMSMa  after  the  return  ot  every  pnumerntion,  that  each  senate 
diilrict  Bhall  contaiu  as  neariy  hk  may  be  an  e<|ual  number  of 
iotisbitaiits,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
Si-able.  and  shall  remain  unaltered  until  the  return  of  another 
^Tuieration,  otid  shaU  at  all  times  consist  of  contiRUOus  ter- 
ritory, and  DO  county  shall  be  divided  in  Ihe  rorniatiim  of  s  senate 
iitrirt  except  to  make  two  or  more  senate  districts  wholly  in 
sdi  county.  No  town,  jind  no  block  in  a  city  inclosed  by  streets 
u  pabtic  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
Oicn;  nor  shall  any  district  contain  a  greater  exccBE  in  popula- 
tas  over  an  adjoiaiog  district  in  the  same  county,  than  the  popu- 
btiuo  of  a  town  or  block  therein  adjoining  such  district.  Counties, 
'mu  or  blocks  which,  from  their  location,  nuiy  be  included  in 
Fitbrr  of  two  districts,  shall  be  so  placed  as  to  make  said  districtfl 
Kott  nearly  equal   in  number  of  inhabitants,  excluding  aliens. 

So  county  shall  have  four  or  more  senators  iinlesa  it  shall  have 
1  tidl  ratio  Cor  each  senator.  No  county  shall  have  more  than 
Nt-tkiid  ot  all  the  aenatora:  and  no  two  counties  or  the  territopr 
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thereof  as  now  organizeil,  trhicb  are  adjoining  connties,  or  which 
are  separated  only  by  public  vatera,  shall  hare  more  than  one- 
balf  of  all  the  senators.  ■:'■"■ 

The  ratio  n>r  apportioning  senators  ahall  always  be  obtained  by 
dividing  the  number  of  inbabitantH.  exeiudins'  aliens,  b;  fifty. 
and  the  Senate  shall  nlwaja  be  corapoaed  of  Qfty  members,  exoept 
that  if  anj  rount;  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
fiven  to  such  county  in  addition  to  the  fifty  aenators.  and  the 
whole  number  of  senators  shall  be  increased  to  tbat  extent. 

Contt..  1846,  ■».  Ill,  I  4. 

I  B.  Anparllonmeat  of  asseBiblTBiea  i  oveaUon  of  ■■■«■•• 
bir  dUfrIrt*. 

The  tnembers  of  the  assembly  shall  be  chosen  by  single  dia- 
tricts,  and  shall  be  apportioned  by  the  Legislnture  at  tbe  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral connties  of  the  Stale,  as  nearly  as  may  be  accordine  to  the 
number  of  their  respective  Inhabitauts.  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  aasembly,  and  no  county  shall  hereafter  be  erected  unless  ita 
population  shall  entitle  it  to  a  membpr.  The  county  of  Hamilton 
■hall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annes  the  terriMry  thereof  to  some  other  county  or 

The  (iMOtlent  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  couiity,  including  Falton  and  Hnmiiton  as  one  county, 
containing  less  than  the  ratio  and  one-half  ov'er.  Two  members 
■ball  be  apportioned  to  every  other  county.  The  remaining  mem- 
bera  of  assembly  shall  be  apportioned  to  the  counties  having  more 
.  than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  memberB  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  .Ubnny 
county,  tour  members;  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member;  Chenango  <'«unty,  one  member; 
Clinton  county,  one  member;  Columbia  coonty.  one  member:  Cort- 
land county,  one  member:  neinware  county,  one  member;  Dutch- 
ess county,  two  tnemhers;  Erie  county,  eight  members:  Essex 
count.v.  one  member;  Frantlin  county,  one  member;  Fulton  and 
Hamilton  counticK,  one  member;  Genesee  county,  one  member; 
Greene  count.v,  one  member:  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty- one  mem- 
bers; Iiewls  county,  one  member;  Livingston  county,  one  mem- 
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ber;  Mathson  county,  one  member;  Monroe  eoDiit;,  four  members; 
Uuatfumery  county,  one  member;  New  York  oounty,  thirty-five 
members;  Niagara,  county,  two  members;  Oneida  county,  three 
Bfnibers:  Ononilasa  county,  four  membora;  ODtnrio  couuty,  one 
mwLfwr;  Orange  county,  tn-»  members;  Orleans  county,  oue  mfni- 
her;  Osirego  County,  two  members;  Otsego  county,  one  member; 
Fntnam  eonnty,  one  meml)OT:  Queens  county,  three  members; 
Bmswlaer  county,  thrive  members;  Klchmonil  county,  one  tni-m- 
her;  Rv<-k1aiid  county,  one  member;  St.  I^wrence  county,  two 
meinbers;  Saralosa  county,  one  member;' Schene^mly  county,  one 
member:  Sihoharie  <-<iunty,  one  member;  Schuyler  county,  one 
nifinhfr;  Si'ncca  t-ounty,  one  member;  Steuben  eonnty,  two  nu-iii- 
Wrs;  Suffolk  (bounty,  two  members;  SnUivnn  eonnty,  one  nieni- 
tr:  Tioga  coiinty.  one  momlier;  Tompkins  county,  one  member; 
rbrer  county,  two  membtru;  Warren  county,  one  member;  Wflsb- 
iapon  •.■ounty.  one  member:  Wayne  county,  one  member:  Wesl- 
■  >ster  oounty,  three  niembera;  Wyoming  county,  one  member, 
■[fl  Yates  county,    one"  m«nber. 

In  any  cvunty  entitled  to  more  than  one  memlier,  the  bonrd  of 
™ii#Trisi>t-n.  and  in  any  city  embracing  nn  entire  county  and  hov- 
iiE  no  iKtaril  of  BU|>erviHor<i,  the  common  council,  or  If  there  lie 
ifiE*.  th*  body  exerciHing  the  powers  of  a  common  council,  nhnll 
uuir-niMe  on  the  fM>cond  Tuesday  of  June,  one  thousand  eii;ht 
hvndrvd  and  niuety-Bve,  and  at  such  times  ««  the  Lcftislature 
iBifcicig  an  appiirtionTTiciit  shall  prescribe,  and  divide  Riich  cnun- 
d«  iiit"  a»9eniV)ly  districts  as  nearly  equal  in  number  of  in- 
babitanis.  i-xclnding  alieuB.  hs  may  be,  of  wmvcnient  and  eon- 
rlenons  territory  in  as  compact  form  as  practicuble,  each  of  which 
itiU  W  wholly  nFithin  a  senate  district  formed  under  the  same 
i^^irtionment,  equal  to  the  number  of  members  of  assembly  lu 
-■fairh  t-xn-h  county  shall  be  entitled,  nnd  shall  cnuHc  In  be  tiled 
■.a  the  office  t>t  the  Secretary  of  State  and  of  the  clerk  of  such 
rrioBtj.  a  description  of  such  distriels,  spei^fying  the  number  of 
»ach  di?iiri<-t  and  of  the  inhabitants  thereof,  cidudhig  aliens, 
Mc^fTditit:  to  the  last  preceding  enumeratinn;  nnd  anch  apportir.n- 
Krnt  and  diwtrietfl  shall  remnin  unaltered  tmtil  another  enunieiu- 
•jon  ^hall  be  mnde,  as  herrin  prorided;  but  sold  division  of  the 
cty  of  Brooklyn  nnd  the  eonnty  of  Kings  to  be  made  on  th( 
(Fvond  Tuesday  of  June,  one  thousand  eight  hnndred  and  ninety 
fire,  shall  be  made  by  the  common  coancil  of  the  s.iid  cily  anr 
't.e  lioard  of  supervisors  of  snid  county.  nsHcmbletl  in  jiiint  ws 
m>.!i.  In  <«nnticB  having  more  than  one  nenate  district,  the  sam- 
^■:inber  of  a^M-mbly  liistricta  shall  be  put  In  each  seniite  district 
ui'f-a-s  th*  assembly  <listricts  cannot  he  evenly  divided  anioiiK  llif 
f'uate  di-'trirt.-*  of  any  county,  in  which  case  one  more  assembi  - 
^•■tc-i'-t.  ahsll  Iw  pnt  in  the  senate  district  in  sui-h  county  havinji 
A^  larccM,  or  one  less  assembly  district  shull  be  put  in  tb.> 
»f.ate  diHtrict  in  such  county  having  the  smallest  number  of  iu- 
kabirantii,  eiclndinfr  aliens,  as  the  ease  may  renuire.  Xn  town 
•L-l  DO  bioi?fc  in  a  city  inclosed  by  streets  or  public  ways,  shall  ho 
■IjrlJ-r"!  in  the  formation  of  assembly  districts,  nor  shiill  any  dis 
■nrt  •--•►nlaiD  a  jtrenter  excess  in  popnlatlun  over  un  adjoining  dis- 
Tti^-t  in  th<!  same  senate  district,  thnn  the  population  of  n  town 
—  l>l'j>ok  tliereiu  adjoining  anch  assembly  district.  Towns  or 
U.>pk»  which,  from  their  location,  may  be  Included  in  eillier  of 
txa  diBtricia,  shall  be  so  placed  as  to  make  said  di-!(ri<'(B  moat 
■tiemxir  ^oal  in  number  of  inhabitants,  excluding  aliens;  but  in 
IS 
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the  (lirisioQ  ot  ritka  und^r  tbF  fint  apportionment,  rogaril  shil 
be  had  to  the  number  of  inhnbitODtB,  eicludmg  aliens,  ot  thi 
election  distrk'ls  nn'ordliiR  to  Ihp  Stattt  enumeration  of  one  then 
Hand  eight  hundred  and  ninrt.v-twn,  sn  far  nn  innj'  be.  instead  o 
blocks.  Xuthinf;  in  this  section  Hhall  prevent  the  diTimon.  al  an; 
time,  of  connties  and  towns,  and  tbe  erection  of  new  towns  b; 
the  LeKiaiatDre. 

An  apportionment  by  the  LeKixlature.  or  other  boil.r,  sfaall  b 
subject  to  review  by  the  Supreme  Court,  nt  the  suit  of  auy  citizen 
under  Buch  reaxonable  rcBulntioMH  aa  the  Lejdslature  may  pn 
scribe;  and  any  court  before  which  a  cause  may  Im!  pending  in 
volring  an  apportionment.  Bhall  give  precedence  thereto  over  al 
other  causes  and  procee<iin)t»,  and  if  mid  court  be  not  in  BesBloi 
it  shall  convene  promptly  (or  the  dlspositioD  of  the  aame. 

CoDit.    1846,  an.  Ill,  I  a. 

I  0.  CamppniiBtlan   of  incvbera. 

Each  member  of  the  T.eK>alalure  shall  receive  for  bis  si 
annual  snlnry  of  one  thousand  live  hundred  dollars.  4^be 
hers  of  cither  bouse  shall  also  n-reive  the  mim  of  one  dollar  la 
every  ten  mileH  they  slinlt  travel  In  going  to  and  returning  fnu 
their  place  of  mcelintc.  (m<-e  in  eaeh  session,  on  the  most  uani 
route.  Senators,  when  the  Senate  alone  Is  convened  in  extn 
ordinary  HCHslon.  or  wh^n  servlntc  aa  members  of  tbe  court  for  tl 
trial  of  ImrH'acliments,  nn<l  sui'h  memliers  of  the  AsHctnbly.  u 
exceeding  nine  in  nnmber.  as  shall  lie  appointed  manageTs  of  a 
impeachment,  shall  receive  an  additiunul  allowance  of  ten  dolUi 

Conat.    l»4a.  art.  Ill,  i'u. 

I  T.  Civil  BvpotBtmenta  of  nrmbera  void. 

Xo  member  of  the  IieKiHUture  ijhall  n-ceive  any  civil  appoin 
meat  within  this  State,  or  the  Senate  of  the  United  Slates,  fnn 
the  (loveriKir,  the  (lOverniir  anil  Senate,  or  from  the  Legislator 
or  from  any  city  giiverniuent.  durinK  the  time  for  which  he  sha 
have  been  eieclc"!;  anil  all  MUch  appoinlincntB  and  all  voles-  kIvi 
for  any  such  menilHT  for  any  «uch  ulHce  or  appointment  shall  I 

I  H.  P^raona    dinqnnllflrd    from   b«lns;   nembrra. 

No  person  shall  be  eHitible  to  the  Legislature,  who  at  the  tin 
tit  hbt  elei'tinn,  ia.  or  within  one  hnndre<l  days  previous  there 
ban  b<i-n.  a  member  of  Congress,  a  <'ivil  or  military  officer  oiid 
tbe  United  SlatcH.  or  an  c)tn<'er  under  any  city  government.  Ai 
if  any  ihtmoh  sliall,  after  his  eh'cliim  as  a  member  of  the  Ijeei 
lature,  Ih-  cli-etiil  to  (\tiigreits,  or  appointed  to  any  otlice.  civil 
military,  under  the  govemmenl  of  the  1'nited  Statet),  or  uiid 
Buy  city  govemnient.  his  aceepluni-e  tbcreot  shall  vacate  his  aei 

Conat.    IMO,  art.  111.  I  S. 

I  9.  Titnv  of  vleetlona. 

The  elections  of  seuutom  and  memlH>rs  of  assembly,  pun>ii« 
to  the  pniTisions  nt  this  Cunslituliou.  shnil  be  held  ud  the  Tui 
day  succeeding  the  first  Monday  of  November,  unless  othervri 
directed  by  the  Legislature. 

CouL    1S40,  srt.  ttl.  IS.  ^--  T 

jjf  i-.<i",C.(H1HlC 
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I  10.  Ponpri  of  ea.ch  honae. 

A  oitjorily  of  each  bouR«  shall  constitute  a  qnoram  to  do  buii- 
rwM.  Eat*  boase  shall  determine  the  roles  of  ite  own  proceed- 
iDpi  aud  br  thi^  judge  of  (he  elections,  retiiros  and  qnalifica Fiona 
of  its  oo-o  membeps:  ahall  ehofwe  its  own  ofllccra;  and  the  Senate 
iili  ihoosf  a  temporary  iircsideat  to  prfi^ide  in  case  at  the 
tKs.'H'*  or  impeachment  of  the  Lieutennnt-Govemor,  or  when  he 
iliU  tefuse  to  act  aa  president,  or  Bball  act  as  Governor. 
OlDH.   iim.  mit.  m,  I  10. 

I  II.  jDBrnalB)   open  iiraBlOBBt  sdJoarDmeiitB. 

Gifb  honne  shall  keep  a  jonrnal  of  it^  proceeilings,  and  publish 
thf  Mine,  eicept  stii-h  parts  as  may  require  Nccrecy.  The  doora 
oftich  liouBC  ^hall  be  kept  open,  except  when  the  public  welfare 
*ail  mjuire  secrecy.  Neither  house  Bhall,  without  the  consent 
it  lie  other,  adjourn  for  more  than  two  days. 
rkM.   ISM,  art.  III.  f  II. 

f  12.  M«Mbera    m»t   10    be    qaestiou^d    tar    speecfevs* 

For  >nr  speech  or  debate  in  either  bnnse  of  the  I^Kislature,  the 
nnnbera  shall  not  be  questioned  in  any  other  place. 
Cum.    iS4«.  urt.  III.  t  12- 

I  U.  Bills  nay   arls-lDBte  Id  clfber  hovae. 

Any  bill  may  originate  in  cither  house  of  the  Legislature,  and 
il  bills  passed  by  one  house  may  be  amended  by  the  other. 
am.   ISM.  art.  Ill,  I  13. 

1 14.  BbdcMbk  claase  of  kills. 

IV  enactinx  clanse  of  ill  bills  shall  be  "The  People  of  the 
Atle  of  New  York,  represented  in  Senate  and  Assembl.v.  do  enact 
>>  foUoir*."  ani]  no  law  shall  be  enacted  except  by  bill. 

<te«.  is««.  an.  III.  (  14. 

I  IS.  Mkucr   of   pasalav  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  sbaM  have 
iwn  prroted  and  upon  the  desks  o(  the  members,  in  its  final  form, 
u  i^  tlirec  calendar  lesislatiTC  days  prior  to  Its  Gnnl  passage, 
^alfft  the  Governor,  or  the  acting  GoTernor,  shall  have  certified 
■sT^  neresaity  of  its  immediate  passage,  under  his  hand  and  the 
Ml  of  the  State;  nor  shall  any  bill  be  passed  or  become  n  law, 
nnpi  by  the  assent  of  a  majority  of  the  members  elected  to  each 
kindi  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
■HiFiiilinent  thereof  shall  he  allowed,  and  the  question  upon  Its 
faal  pmsage  i<halt  he  taken  immediately  thereafter,  and  the  yeas 
■Kd  nays  entered  on  the  journal. 

Cnw-   ISM.  an.  Ill,  I  15. 

I  !•.  PFlmte  nMd  Iveal  bills  aot  to  enbraee  aiore  tban 

»*■  HbtHt. 

VupriTiie  or  local  bill,  which  may  be  passed  b.v  the  Legislature, 
^*I1  embrace  more  than  one  subject,  and  that  shall  be  expressed 
a  the  title. 

C«t    IMS,  art.  HI,  (  l*  ^  r 

IT  DoliiHihyCjOOgle 
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I   IT.  Bilatlno:  Ia.wa  Bade  npplloabte  to  be  tueried. 

No  act  shall  be  pasicd  which  ehall  proTide  that  an;  exUtic 
law,  or  any  iiart  thereof.  shaM  I*  made  or  depu»d  a  part  nt  m. 
act.  or  which  Hhall  enact  that  any  existing  law,  of  part  thereo 
shall  be  applicable,  except  by  inaertlng  it  in  auch  cct. 


pasHedi    peBtrlcdoHn    a*    to    lai 

The  legialature  shall  uot  pass  a  private  or  local  bill  in  an;  i 
the  tollowiiiK  caHCF: 

Changiufc  the  nanifN  o(  i>erHous. 

Laying  out.  opening,  alteriiijj,  worhinK  or  discontinuing  road 
highways  or  alleys,  or  Tor  dTaiuiux  swamps  or  other  low  lauds. 

Loealiag  or  changiiie  county  scats. 

ProTiding  for  chaoKcs  of  Teoac  in  civil  or  criminal  caiwfl. 

Incorpomting  villages. 

Providing  for  election  of  members  of  boardn  of  supervisom. 

Selecting,  drawiof;,  amnmoning  or  impaneling  grand  or  pet 

ReKUlating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  plan 
of  voting. 

Creating.  Increasing  or  dccroaaing  ( 
oncea  of  public  officers,  <]uring  the  te 
nte  elected  or  appointed. 

Granting  to  aoy  corporation,  association  or  iDdividual  the  rig) 
to  lay  down  railroad  tracks. 

(iranting  to  any  private  corporation,  association  or  Individui 
any  excluaive  privilege,  immunity  or  franchise  whatever. 

<>FaDtiuK  to  any  person,  association,  firm  or  corporation  an  ei 
emption  from  taxation  on  real  or  personal  property. 

Trovldlng  for  building  briilges.  and  chartering  companies  fi 
auch  purposes,  except  on  the  Hudson  river  bolow  Waterford,  an 
on  the  Bast  river,  or  over  the  waters  forming  a  part  of  tl 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  [or  tbe  casi 
enumerated  in  this  secllnn,  and  for  all  other  caxes  which  In  1' 
jtidgnient,  may  be  provided  for  by  general  laws.  But  no  la 
shall  authorize  the  conNlructlrm  or  otH'ration  of  a  street  rallroa 
cM-ept  upon  the  condition  that  the  consent  of  the  owners  of  on 
half  It)  value  of  the  property  Imunded  on,  and  the  consent  ah 
of  Ihe  Ini'ul  authorities  having  the  control  of,  that  portion  of 
Plreet  or  highwiiy  uimn  which  it  is  proiwised  to  eonstrnct  or  ope 
ale  such  rallriiad  be  Rmt  obtain<-d.  or  in  cane  the  consent  of  sn< 
pniperty  owners  cannot  Ix-  olitninnl.  the  Appellate  Division  of  tl 
Supreme  Court,  in  the  depiirlnieni  in  which  it  in  proposed  to  I 
cfitiHtmctpd.  may,  upon  npiilicution.  appoint  three  commissionei 
Who  sUnll  determine,  after  n  henring  Of  nil  parties  infepestc 
whether  surh  railroad  oupht  tn  be  eonnTructed  or  operated,  an 
their  determination.  I'lmtiniKil  by  the  court,  may  be  taken  in  ll« 
of  the  consent  of  the  pronerty  owaera.  (As  amended  in  190: 
To  take  ctToct  Jan.  1,  1902.] 
Const.    1S«I.  art.  III.  |  IS,  uddi^  In  1ST*. 
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I  Iff.  Private   clalnia   not   (o   be   audited  br  leKlslatars, 

The  Legislature  shall  neither  nudit  nor  allow  an;  private  claim 
or  «cixinnt  af'ninHt  the  State,  but  may  appropriate  money  to  par 
inch  clalma  as  ihall  have  been  audited  and  allowed  according  to 
Itw. 

Cout,     1S4B.   art.   Ill,   I  IS,   added  In  1ST4. 
i  20.  Two-thlFda  bllla. 

The  assent  of  two-thlrdK  of  the  membera  elected  to  each  branch 
of  the  Ijegislitturc  Hliall  be  requisite  to  every  bill  appropriating  the 
I'UWic  moneys  or  proi)ertr  for  local  or  private  purposes. 

Cout.    ISM.  art.  T,  f  0. 

(  21.  Approprlatloa  btlla. 

No  money  shall  ever  be  paid  out  of  the  tceasnry  o(  this  State, 
or  any  of  its  fnnds.  or  any  of  the  funds  under  its  maDaKement, 
eicept  in  pnrsuanee  o(  an  appropriation  by  law;  nor  unless  snch 
ptyment  he  made  within  two  years  next  after  the  passage  of 
each  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
linttl.v  spcdfy  the  sum  appropriated,  and  the  object  to  which  it 
b<  (o  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fii  such  sum. 

CflBl.    1S4S.  irt.  Til,  I  s. 

I  22.   Reatrlctloaa  mm  to  pverlBlona  iB  the  app'oprlatloa 

ar  lapplr  bllla. 

N'o  provision  or  enactment  shall  be  embraced  In  the  annual 
a[>propriation  or  supply  hill,  unlexa  it  relate*  apeeifically  to  smne 
particular  appropriation  in  the  bill;  and  any  aneh  provision  or 
t  shall  be  limited  in  its  operation  to  such  appropriatioq. 


I  33.  Certala  aeetlon*  not  to  appir  to  eonantlaalon  bllla. 

SectionK  seventeen  and  eighteen  of  this  article  shall  not  opply 
to  any  bill,  or  the  amendmentH  to  any  bill,  which  shall  be  reported 
t*  the  Legislature  by  commissioners  who  have  been  appointed  put- 
tuaat  to  law  to  revise  the  statutes. 

CMut.    1»««.  art.  III.  I  36.  iddrd  In  1814. 

i  24.  Tas   bllla  to   atate  tB!t  dlatlnctlr. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  ia  to  be  applied, 
and  it  shall  not  be  safflcient  to  refer  to  any  other  law  to  fix  such 
lax  or  object. 

0»M.    UM,  irl.  III.  I  SO.  addsd  In  1874. 

I  21.  ^'hen  ayea  and  aara  avvrnnnrn  tliree-flftba  to  aoa- 
■litale  qoorDBi. 

On  the  final  pnssdse,  in  cither  house  of  the  Legislature,  of  any 
»cl  vhkh  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  pharEc,  or  luiilteii,  cuntinties  or  revives  any  appropriation  of 
pnMie  or  tmst  money  or  proiKTty.  or  relensoR,  discharges  or  com- 
motes any  claim  or  <lemand  uf  thf  State,  the  quention  shall  be 
taken  by.  yeas  and  nays,  which  shall  be  duly  enlered  npon  the 
19  HW\C 
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joamals,    and   three-fifths  oE  all   the   members   elected  to  either 
house  shall,  In  all  such  cases,  be  Deceasary  to  constitute  a  gaonuD 

Conit.    1848,  nrl.  111,  |  21,  uddvd  in  1ST4. 
I  XS.  Board  of  ■apepvlaora. 

There  shall  be  in  eacb  couaty,  except  ia  a  count;  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  sndi 
memhers  and  ele<'ted  in  such  manner  and  for  such  period  as  ii 
or  fiiay  be  provided  by  law.  In  a  city  which  inciade«  an  entire 
t!Ounty.  or  tivo  or  more  entire  counties,  the  powers  and  datie>  ot 
a  board  o(  supervisors  may  be  devolved  upon  the  municipal  as- 
^puibly,  common  couucll.  board  of  aldermen  or  other  leglslattve 
body  ot  the  city.     [As  amended  in  1S09.] 

Const.    1846.  art.  III.  {  22.  added  la  1ST4. 

I  ZT.  Local  leclalBtlve  poTrera. 

The  Legislature  nhall,  by  (teneral  laws,  confer  upon  the  boards' 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legialatnre 
may,  rrom  time  to  time,  deem  e:ipcilient.  and  In  counticH  whirh 
now  have,  or  may  hereafttr  have,  county  aiidllors  or  other  fiscal 
oUlcers,  authorized  to  audit  bills,  accounts,  charges,  claims  or 
demaiida  attninst  the  county,  the  I.fC|[islature  may  confer  such 
povfors  upon  said  anditom,  or  fiBeal  oflicerH,  as  the  Xjegislatnro 
may,  from  time  to  time  deem  expedient 

Conit.     IMS.  art.  Ill,  |  2S,  added  In  ISTl.  uneoded  19IW. 

I  28.  Kxtrit  compeBsatloB  prohlblfed. 

The  Lefiislature  shall  nol,  nor  shall  the  com 
city,  nor  any  board  of  RUperrfsora,  grant  any 
to  any  public  officer,  servant,  agent 

Ooiut.    IMS,  art.  Ill,  I  2.4. 

I  20.  PrtBon  Inbori  caatraet  ■r'atem  ■bollahed. 

The  Legislature  shall,  by  law.  provide  for  the  occupation  and 
employment  ot  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries.  Jails  and  reformatories  in  the  State:  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary,  jail  or  reformatory,  shall  be  rmjuired  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade.  Industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  bis  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providins  that 
convicts  may  work  for.  and  that  the  products  of  tbeir  labor  may 
be  disposed  of  to.  the  State  or  any  potitJcaj  division  thereof,  or 
for  or  to  any  public  institntion  owned  or  managed  and  controlled 
by  the  State,  ot  any  political  division  thereof. 

New. 
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ABTICLB  FOURTH. 

Ik.    I.  ExnrntlT'  power. 

a.  QiulIflcsllaiH  oC  KonrDOT  iDd  lleateniBt  lOTenwr. 

S.  Ri-ptVtf*.  comma t«ilon»  ind  mrduag  to  l>»  Enated  I 

I  I,  ExFCBtlT*   pon-er. 

Tbe  eiecutii-p  power  Bhall  be  vested  In  a  Governor,  who  ahall 
Md  his  office  for  tn'O  3'eBi'H;  a  LienteDan  I -Governor  shall  be 
diMMi  at  the  tumtp  time,  und  for  Che  name  term.  The  GoTeroor 
Ud  Lientcnant-Govcmor  elected  next  preccdiiiK  'be  time  when 
ika  BTction  shall  take  effect,  shall  hold  office  until  and  Including 
■be  thirtr-first  day  of  December,  one  thousand  eight  hundred  and 
iUMi7-six.  and  tbeir  sQCceasora  shall  be  chosen  at  the  (eneral 
dntkin  ia  that  year. 

CamL    ISM.  art.  IT.  |  1. 

I  i.  ttmmliaeatlosa  at  KOTemor  and  Il»BtemaMl-c*v«vaop. 

So  person  shall  be  elipble  to  the  offlce  of  QoTernor  or  Llenteti- 
iil-Govemor,  except  s  citiMn  of  the  United  States,  of  the  a|« 
•f  not  leas  than  thirty  years,  and  who  shall  have  been  Sve  ;eara 
■en  preeeding  his  election  a  resident  of  thie  State. 

dan.    ISM.  art.  IT,  )  i. 

I  3.  Kleetloa   of  Koveraor  and  Ilenteaant-coTeFaor. 

Tie  Gorernor  and  LleutenaDt-GoTernoc  sbalt  be  elected  at  the 
times  and  places  of  chooslaK  membera  of  the  Assembly.  The 
Invonn  rrappctivety  hBTlug  the  highest  number  of  votes  for  Gov- 
Hnor  and  LienCen  ant -Governor  ahall  be  elected:  but  in  case  two 
or  Dure  aliall  have  an  equal  anil  the  higheet  number  of  votes  for 
GuvFTOor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
LeiciiilaCDre  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot.  eltooB«  one  of  the  said  persons  lo  having  an  equal  and  the 
Usbeat  number  of  rotes  tor  Governor  of  Lieutenant -Governor. 

ObM.    ism,  art.  IT,  i  3. 

I  4.  Datlrs    and    power*    of   KOveraort    eompeaaaHaa. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
Ural  forces  of  the  State.  He  shall  have  pover  to  convene  tbe 
Legislature,  or  the  Senate  oni.v.  on  extraoTdinary  occasions.  At 
ctliaordtnary  sesaiona  no  subject  shall  be  acted  upon,  except  such 
u  the  Governor  may  recommend  for  consideration.  He  ahaU 
Hunmnfiii-MtP  by  mesBBge  to  the  Leplslnture  at  every  session  the 
'mditioD  of  the  State,  and  recommend  such  matters  to  it  as  he 
AaW  jndge  expedient  He  shall  trBnBa.of  all  necessary  bnslnesa 
■ilh  the  offlcera  of  government,  civil  and  military.  He  shall 
njtedite  all  sach  measures  as  may  be  resolved  upon  by  the  Legls- 
ktire.  and  shall  take  care  that  the  laws  are  faithfully  eieevted. 
Be  sball  receive  for  hfa  services  sn  annual  salary  of  ten  tbouund 
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e  a  suitable  and 

Cciiiit.    JS4fl,  urt.  IV,  I  4,  UWDded  In  1814. 

I   S.  REprlrvEB,      e«mBiata.tla>ii,      maA      su<obb      to      ke 

The  GoTcrnor  ihall  have  the  power  to  grant  reprleyes,  com- 
mutations and  pardons  after  eonviction,  for  all  offeose*  exc^I 
treason  and  cnaes  of  impeafhment,  upon  snch  conditions  and  with 
such  restrictions  and  liroitntionH,  us  he  may  think  proper,  aub- 
Ject  to  Bilch  reRulations  as  may  be  provided  by  law  telatiTe  to 
the  manner  ol  applying  for  pardons.  Upon  ronvlctioD  for  treaiton. 
lie  shall  have  power  to  suspend  the  eseeutlon  of  the  sentenre, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  neit 
meeting,  when  the  Lesialsture  nhsll  either  pardon,  or  eommule 
the  eentence,  direct  the  execntion  of  the  senteui>e.  or  grant  a 
further  reprieve.  He  ehall  annually  pommiinli'stn  to  the  Legis- 
Isture  each  case  of  reprieve,  commutation  or  pardon  Kranled, 
■tatioK  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  nnd  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

I  «.  HVkeit    lleateaaAt-aravcraor   to   mm*  »  KOTeraor. 

Id  ease  of  the  impeachment  of  the  Oovernor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resisnatlon,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Govemor  for  the  residue  o(  (he  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  In  time  ot  war,  at  the  head  ol  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  torce  of  the  State. 


I  7.  ttrnKllBcKtlai 
vneoeBBion  to  tlie 

The  Lieutenant-Governor  shall  possess  the  same  qualiScationK 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  a( 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  ppr- 
forming  the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  or  the  above  causes  shall  become  Incapable  of 
performiniE  the  duties  pertaining  to  the  office  o(  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Cosit.    1S40,  art,  IV.  I  T. 

I  8.  anlary  of  llpDtenaBl-Korernor. 

The  Lieutenant-Governor  shall  receive  lor  his  service*  an  annual 
■alary  o(  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  peniuisite,  for  any  duty 
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or  service  he  mar  be  required  to  perform  by  the  CoQUtitution  or 
bf  Itv. 

CoiBi.    liMfi,  art.   IV,  f  S,  taeaiea  In  18T4. 

f  ft.  BUIb  (•  be  presented  to  (overnori  appvoTKll  pfta- 
■>■•  af  bill   by  learl'Iotnre  It  BOt  ■pproved. 

Et^f;  bill  which  shall  have  passed  the  Senate  anil  Assembly 
shall,  bftore  it  booomL'S  a  law,  bo  prtHonted  to  the  Goveruori  if 
br  approve,  he  shall  stgD  it;  but  if  not,  he  sball  return  it  with 
a;*  olijectionB  t«  the  houHC  in  which  It  shnll  have  oriiciDBteJ. 
■htota  lihall  t-nter  the  objections  at  large  on  the  journal,  and 
;.r>aved  to  reeoiiaider  it.  It  atler  surb  rtcoasiileration.  two-thirdi 
■■f  the  memherM  elei-tetl  to  that  house  sbnil  agree  tu  paaa  the  bill, 
It  ihall  be  sent,  tufrether  with  the  objeetioiis.  to  thi?  other  houac, 
!>•  vb:<'h  It  ahull  liken-ise  be  refronsMpred:  and  if  approved  by 
'vii'thirds  of  the  members  elected  to  that  house,  it  shall  become 
1  law  Qiitwith^tandinK  the  objections  of  the  Governor.  In  all 
larb  rases,  the  votcH  in  both  houses  shall  lie  dct<'rniitied  b;  yeas 
laj  oajB.  anil  the  names  of  the  members  voting  shall  be  entered 
'«  the  joamal  of  each  bouse  respectively.  If  any  bill  shall  not 
t*  retnmi-d  by  the  (iuvernor  within  ten  days  (Sundays  eiceptodj 
ilt#r  i[  shall  have  been  presented  to  him.  the  siirae  shall  be  a 
iin'  in  like  maimer  as  if  he  had  signed  it.  unless  the  Legislature 
•tjlL  bf  ibeir  adjournment,  prevent  Its  return,  in  which  case  it 
iball  ant  iH-iiinie  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  lieoome  a  law  after  the  final  adjournment  of  the 
Lritislature.  anlcflu  approved  by  the  Governor  wilhiri  thirty  days 
:fler  sut-h  adjournment.  If  any  bill  presented  to  the  Governor 
'->nuiD  several  item k  of  appropriation  of  money,  he  may  object 
h.  iDe  or  more  of  such  items  while  approvinit  of  the  other  portion 
if  the  bill.  In  such  case,  he  shall  append  to  the  bill,  al  the  time 
»f  NgninK  it.  n  Btatement  ot  the  items  to  whirh  he  objects;  and 
'bf  apprupriatlOD  so  objected  to  shall  not  lake  effect.  If  the 
U2i!>lalnre  be  in  .session,  he  shall  transmit  to  the  hou^e  in  which 
itif  bill  oriKi'iated  a  copy  of  such  statement,  and  the  items  ob- 
^  I<d  to  shall  be  separately  reconsidered.  If  on  reconsideration 
•V-  or  more  of  such  items  be  approved  by  two-lhirds  of  the  mein- 
l*ri  elected  to  eneh  house,  the  same  shall  be  part  of  the  law, 
-j'lt withstanding  the  objections  of  the  Goyernor.  All  the  pro- 
rin-toB  of  this  neetioa.  in  relation  to  bills  not  approved  by  the 
i«Tenior,  shall  apply  in  cases  In  which  he  shall  withhold  his 
tPTMnval  truta  any  item  or  Itema  contained  in  a  bill  appropriatiug 

CwL    ISM,  art.  IV,  I  O,  BDWoded  lo  1BT4. 
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ARTICLE   FIFTH. 


I  1.  Slate  ofllc«rs. 

Tlip  Sporplnry  of  Stnto,  Comptrollpr,  Treasurer,  Attorney-Gen- 
eral and  Stntf  Engineer  nnd  Survej-or  sliall  be  chosen  at  a  gen- 
eral  election,  nt  the  times  nnd  plaoex  of  pleoting  the  Gorernor 
flnd  Lieut  en  ant-Governor,  and  shnll  hold  thoir  offices  for  two 
years,  eicept  as  provided  in  section  two  of  Ibis  article.  Each 
of  the  officcrH  in  this  article  named,  pscenting  the  Speaher  of  1h^ 
ABaembly,  Rhnll,  at  Ht.iteil  times  during  his  continimnce  in  once, 
receive  for  his  scrvires  n  compensation  which  shnll  not  be  In- 
creased or  diminished  during  tne  term  for  which  he  shall  have 
heen  elected;  nor  shall  he  receive  to  hia  use  any  fees  or  pei^ 
nuisites  of  office  or  other  compensation.  Xo  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  ia  not 
a.  practical  civil  engineer. 


I  2.  Flrat  election  of  Ktale  oncers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney- General  and  State  Engiui'cr  and  Surveyor,  pur- 
unant  to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
tiegin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 
New. 

I  3.  Snperlntendenl      of      pvbllo      morks)      KPpoiBt^cat|| 
poiverB  nnd    dallSM   of.  i 

A  Superintendent  of  Public  Works  shall  be  appointed  by  tbe> 
Governor,   by  and   with  the  advice  and  consent  of  the  Senate,i 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  bj 
whom  he  was  nominated,  and  until  bis  snccessor  is  appointed  anc 
qualified,     lie  shall  receive  a  compensation  to  be  fixed   by  law. 
He  shall   be   retiuired  by  law   to  give  security   for  the   faitbfnij 
execution  of  his   olBce  before  entering  upon  the  duties  thereof/ 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  th4 
repair  and  navigation  of  the  cnnnls,   and  also  of  those  relatin] 
to  the  construction  and  improvement  of  the  canals,  eicept  so  f 
as   the   execution  of   the   laws  relating  to   sneh   construction 
improvement  shall  be  confided  to   the  State   Bnsineer  and   Si 
veyor:  subject  to  the  control  of  the   Ijetrislature.   he  shall  main 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canali 
He  may  be  suspended  or  removed  from  office  by  the  Governor 
whenerer.  In  his  judgment,   the  public  interest  shall  bo  requirs 
bat   in   case  of  the   removal  of  such   Superintendent   of   Publil 
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fforia  fwai  office,  the  Governor  ahall  file  with  the  Secretarj  o( 
Suw  a  stalt'ment  of  the  rause  of  such  removal,  and  shall  report 
skIl  remoTil  and  the  cause  thereof  to  the  Legislature  at  its  ncit 
ifKion.  The  S u peri n tend eot  of  Poblic  Works  shall  appoint  not 
aitt  than  three  assistant  auiK-'rinteniients,  whose  duties  shall  be 
fTHnThwl  hj  him,  subject  to  modification  by  the  Legislature,  and 
•w  shall  receive  for  their  services  a  compensation  to  be  filed  by 
h».  Ther  shall  hi>ld  their  office  tor  three  yea™,  subject  to  sua- 
ppiBiMi  or  remoTal  by  the  auperinfenrtent,  of  Public  Works,  whca- 
mr.  ID  his  jnilKment,  the  public  Interest  shall  so  require.  Any 
naafj  in  the  oKce  of  any  such  assistant  supeHntendent  shall 
»  filH  for  the  remainder  of  the  term  for  which  he  was  ap- 
[oiatftl.  by  the  Sa  peri  n  ten  dent  of  Public  Works:  but  In  case  of 
Ue  iiu.ippDjinn  or  removal  o(  any  such  assistant  superintendent 
bj  niiLi  hi-  fitaU  at  once  report  to  the  Governor,  In  writlne.  the 
aise  ol  iuch  removal.  All  other  persons  employed  in  the  care 
jM  =au»KBiiient  of  the  canals,  except  collectors  of  tolls,  and 
IJMC  ia  tiie  department  o(  the  State  Enitineer  and  Surveyor, 
woll  be  appoinled  by  the  Superintendent  of  Public  Works,  and 
«^f>Kct  to  juspenviii;  or  removal  by  him.  The  Superintendent 
«  PLhlip  Wnrks  shall  perform  all  the  duties  of  the  former  Cans! 
LMimiiiisioners  and  Board  of  Cunal  CommisBioners,  as  now  de- 
fiirnl  by  lair,  until  otherwise  provided  by  the  IjCBislature.  The 
™r«Diir.  by  and  with  the  advice  and  consent  of  the  Senate, 
anil  bare  power  to  fill  vaeancJes  In  the  office  of  Superintendent 
1  PuWic  Works:  if  the  Senate  be  not  In  session,  he  may  f-rant 
Mmmissiors  which  shall  expire  at  the  end  of  the  next  succeeding 
wwn  of  the  Senate. 

Owt.  18W.  an,  T.  !  3.  imcnilfa  In  1BT«. 

I  4.  Sm^erlntejidmt      of      ntnte      prtionsi      AppolntBieiit^ 

A  Snperintendeut  of  State  Prisons  shall  be  appointed  by  the 
Cnifmor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
■""i  hfa  offli^  for  five  years,  unless  sooner  removed;  he  .■•hall 
pit  sfpiirity  in  Buch  amount,  and  with  such  sureties  as  shall  be 
paired  \iy  law  for  the  faithtul  discharge  of  his  duties;  he  shall 
utF  tile  Pdperlntendonce,  management  and  control  of  state 
>iwi^  subject  to  such  laws  as  now  eiist  or  may  hereafter  be 
JiiiwI:  he  s^hiill  appoint  the  agents,  wardens,  physicinns  and 
*!ilainB  o(  (he  prisons.  The  agent  and  warden  of  each  prison 
mil  ippnint  all  other  officers  of  such  prison,  eitcept  the  clerk, 
"I'Wl  to  the  approval  of  the  same  by  the  Superintendent.  The 
S^iwroller  shall  appoint  the  clerks  of  the  prisons.  The  Stiper- 
"Imdenl  shall  have  all  the  powers  and  perform  all  the  duties 
*>i  inr-inaistent  herewith,  which  were  formerly  had  and  per- 
™ifd  by  the  Inspectors  of  State  Prisons.  The  Governor  may 
"tBTt  the  Superintendent  for  cause  at  any  time.  givloR  to  him 
•  tjy  of  the  charges  against  him,  and  an  opportunity  to  be 
■Hnl  ID  his  defense. 

'^w.   IBM,  m.  T,  I  4,  imeaded  In  1S7S. 

J  *.  CsaHluloncra  of  the  laad  ofllcet  ot  tbe  cans]  fandt 
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EnKinefT  and  Surreyor  sboll  be  the  commisBioaera  of  the  laod 
office.  The  LieuleDttnt-GoTCrDor.  Secretary  of  State,  Comptioller, 
Treasurer  and  Attorney -Gonural  abnU  be  the  commissionerB  of 
the  csuel  fuod.  The  caaal  board  shall  consist  of  the  commls- 
sioaers  ol  the  canal  rund,  the  State  EDgiucer  and  Surreyor  and 
the  Superintendent  of  Public  Works. 


I  S.  Powers  «nd  datleii  of  boarda. 

The  powers  and  ditties  of  the  reBpectire  boards,  and  of  the 
several  offleers  in  this  article  meutioned,  shall  be  sach  tu  now 
are  or  hereafter  may  be  prescribed  by  law. 


I  7.  Slate  tPCKaorer,  anspeniitoii  by  soTeriior. 

The  Treasurer  may  be  suspended  from  oBlce  by  the  Governor, 
during  the  recess  of  tbe  LcKislature.  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  diseharse  the  duties  of  the  office  during  such 
suspension  of  tbe  Treasurer. 


I  8.  CerlBln  o«c«B  abollnlied. 

All  offices  for  the  weighing,  ganglni;,  mcasuriiig,  culling  or  In^ 
specting  any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  aboliahed;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  'eontaiued  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  Interests  of  the'Stnte  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter, 

CddM.    ism.  art.  V,  I  8. 

I  9.  Civil  Bervlce  nppotntmcntB   aod   promiotlonB. 

Appointments  aud  promotions  in  the  civil  service  of  the  State. 
and  of  all  tbe  civil  dicisiooa  thereof.  Including  cities  and  villages, 
shall  be  made  according  to  merit  and  litness  to  be  ascertained. 
sd  far  as  practicable,  by  exaniinalions.  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  aud  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  In  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  eaforcement  of  this  sectloo. 


I,.  i-.<i",G(Hinlc 
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ARTICLE   SIXTH. 

>.  JadlcUl  depirtiiKnli;   uppellite' (lHUiloii,   liow   eonMltnMa ;  gowrno* 
to  dnlcnatc  Jiutl«ai  icrportcr;  tlnr  iiiil  place  dC  boUinc  codiW. 
3,  Judv*  or  Jimtlca  not  to  sit  In  retlfir;  tpMlmoM  In  cgull7  c»iM. 

a.  CltT   wnrti    «boll»b«i:    Jd'iIbh    becomp    ]n.t1p«    rt   inpnne   emut; 

willies:  Jurladlfilan  »*s(«l  tn  iigB"OiP  tonrt. 
6.  Clrpolt  couru  and  coiiru  tt  otcc  »nil  iPimlner  BboUilma, 

x!  Va«ii<T  iD^nurt'oC  ippcala.  taow  flll«d. 
9.  Jiinwt<c(l<>a  of  CDDTt  ot  (pprili. 

10.  Jodgci  not  lo  hold  aoT  otbr-r  offlte. 

11.  Remoi.l  of  IndnM. 

U.  CompcDBicloa'.  ier  rfitilctloni  iMlgnment  bj  soTernor. 

is!  Sn^Kit^V    'nnnm:     ■urngalH,     theli     pawn     and     }vMl«tlui; 
1«.  L««l  Judicial  offlcpn. 


itrict  mnrt  JnitlCM. 
I.  Clerka  of  coarta. 


f  the  peace,  to  r»c«lTe  fMa;  aot 
of  tha  peace  and  local  Jndldal 


S.  Conrti  of  ppecUl  • 


I  1.  Sapreme   conrtt   how  coutltntedi   JaUcIal  dlBtrlcta. 

The  Supreme  Court  is  continued  with  general  jurisdietion  in 
*w  and  equity,  subject  to  sutli  ap[)ellate  jtirisdittion  of  the  Coiirt 
a(  Appeals  ns  now  is  or  may  be  prcHoribed  by  law  not  int-onsisteut 
with  this  arlktc.  Tlie  esiating  Judieinl  distriefs  of  Hie  State  are 
iwntinued  until  eUangeU  aa  liereinafler  provided.  The  Snpreme 
Court  shall  (^nsiat  of  the  Justices  now  in  olBoe,  and  of  the 
Jadets  transferred  thereto  by  the  fifth  seetion  of  this  arUcle,  all 
of  whom  shall  continue  to  be  Justk-cs  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  thosen  by  the  eleinora  of,  the  sereril 
eiisting  judicial  uistricts,  three  iu  the  first  district,  three  in  tb« 
serond,  and  one  in  each  of  the  other  districts;  and  ot  thoit  suc- 
cwsocB.  The  auccessors  ot  said  Justices  shall  be  cbosen  by  the 
(lectors  of  their  respeftive  judicial  districts.  The  lieRisiature 
may  alter  the  judicial  districts  once  after  every  enumeration 
nader  the  Const itntion,  ot  the  inhabitants  of  tlie  SUte,  and  thore- 

w 
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upon  reapportion  the  Justices  to  be  tiieroafter  elected  In  tbe 
districts  ao  altered.  Tbe  LcgialaturG  mtiy  from  time  tu  time  in- 
crease Ihe  number  at  justices  in  anj  jiididal  district  except  tbat 
the  number  of  justices  Id  the  first  and  second  district  or  in  an; 
of  tbe  districts  into  which  the  second  district  may  be  divided, 
sball  not  be  increased  to  exceed  one  jiiRticc  for  each  eigiity  thou- 
sand, or  fraction  over  forty  thonsand  o£  the  population  tliereof, 
BB  shown  by  the  last  Stale,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  Justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fcactioD  over  tbirly-Uve  thousand  of  the  populiitiou  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Ledistature  may  erect  out  of  tbe  second  iudicini  district  as  now 
coustitnted,  another  judicial  district  aud  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  tbe  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 
CoDit.    1846,  ■rl.  VI,   I  B,  aiuendod  In  IMS. 


The  LeKlslature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  1>c.  Once  every 
ten  years  tlie  Ijegislature  may  alter  the  judicial  departments,  but 
without  iucreaMiug  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  firat  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  sball  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.     No  .more  than  five  Justices  shall  sit 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Got- 
ernor  shall  designate  those  who  sball  constitute  tbe  'Appellate 
Division  in  each  department:  and  he  hIiuII  designate  the  Presiding 
Justice  tbcreiif,  who  shall  act  as  such  duriuK  his  term  of  offlce. 
and  shall  lie  a  resident  of  tbe  departmenL  The  other  Justices 
■hall  be  designated  for  terms  of  five  years  or  the  uaeiptred  por- 
tions of  their  respective  terms  of  ofllco,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occiir,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  dcsi(tnnted  to  sil  in  the  Appellate  Division,  in  each 
department  shall  lie  residents  of  the  department.  He  may  also 
make  temporary  designnlionn  in  cnse  of  the  absence  or  inability 
t«  act  of  any  Junllce  in  the  Apiiellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  ccrtif.v  to  him 
that  one  or  more  additional  Jnatices  are  needed  for  the  speedy 
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itup«»itioa  of  the  biisiiK-ss  brfrira  it.  \YheDcver  the  Apiiellatfl 
DiTJnlon  in  an;  department  shall  be  uoatilc  to  dispose  of  its  busi- 
Btss  wiihin  a  reasonable  time,  a  majurily  of  the  Presiding 
JosticM  of  the  several  departments  at  a  mcetiii):  called  by  the 
Fnsiding  Juaticc  of  the  department  in  arre:<rB  ma;  transfer  any 
prndinc  appeals  from  siirh  drpartment  to  iiny  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Kririon  shnll,  withia  the  department  to  which  lie  may  lie  [lesi£- 
uled  to  perform  the  duties  of  sn  Appellate  Justice,  exercise  any 
(rf  the  powers  of  a  Justice  of  the  Supreme  Conrt,  other  than 
Uio*e  of  a  JnMioe  out  of  court,  and  those  pertaining  to  the  Ap- 
feiiate  Division,  or  to  the  hearing  and  decision  of  motions  aub- 
ailted  by  consent  of  counsel,  but  any  siicti  Justice,  vhen  not 
iclual^T  euKagcd  in  performing  the  duties  of  auch  Appellate 
Jnnticc  in  the  department  to  which  he  is  dcfiignatcit,  inny  liold 
tny  term  of  the  Saprenie  Court  and  exercise  any  of  the  powers 
uf  a  Jui^tice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
irk-t  in  any  other  department  of  the  State.  From  and  after  the 
Ia5t  day  of  December,  eighteen  hundred  and  ninety-fire,  the 
Aii[i>>Ilale  Dirisinn  shall  hare  the  jurisiliclion  now  exercised  by 
cbr  i^upretne  Court  at  its  General  ,TermH  nnd  by  the  General 
Tctbis  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  Xew  York,  the  Superior  Court  of  the  Cit.v  of  New  York,  the 
Baperior  Court  of  Buffalo  and  the  City  of  Brooklyn,  nnd  such 
■dditioniil  jnrifidiction  as  may  be  conferred  by  the  Legislature. 
It  shall  tiare  power  to  appoint  and  remove  a  rejiorter. 

TTie  Justices  of  the  Appellate  Division  in  cnch  department  shall 
hire  power  to  fix  the  times  anil  placps  tor  holdinc  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
nrh  terma:   or   to  make  rules  therefor. 

roii!t.    IM«.   art.   VI.  H  ^  ind  28.  iddrd  In  ISSI.  imsncli-d  la   1900, 


I  3:.  JadKe  ar  Jnatlce  not  to  alt  tn  revleni  tenllmonr  In 

Xo  Jadge  or  Justice  shall  ait  in  the  Appellate  Division  or  la 
the  Conrt  of  Appeals  in  review  of  n  decision  made  by  him  or  by 
any  conrt  of  which  he  was  at  the  time  a  sitting  member.  The 
tMtimoDjr  in  eiiiiity  cases  shall  he  taken  in  like  nuinner  as  in 
«-■»«  at  law;  and,  except  as  herein  otherwise  provided,  the  I-cgis- 
'•afTin  shall  have  the  same  power  to  alter  and  regul:ite  (he  juris- 
•Irif  :fln  and  proceedings  in  law  and  in  e<iui(y  that  it  has  hereto- 
fntr  exercised. 

I  4.  'TvrHB  of  ofllcei  vacanclps,  bow  lllled. 

The  nfllHal  terms  of  the  Justices  of  the  Supreme  Court  sho!!  be 
fenrteen  years  from  and  including  the  first  day  of  January  next 
ifter  tb«ir  election.     When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  Wrm  in  the  office  of  Justice  of  the  Supreme 
Court  tbe  Buine  sliall  be  filled  for  a  full  term,  Ht  the  jieit  general 
election,  hniipeiiiuR  not  less  than  three  mouths  after  such  vacancy 
occurs;  and,  until  the  vacancy  stiall  be  so  filleil,  the  Governor  by 
and  vith  tbe  advice  and  consent  of  the  Scuatc,  if  the  Senate 
Khali  be  In  RcsRion,  or  if  not  in  session  the  Gov.emor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  wbicli 
the  TBcancj  shall  be  filled. 
Onut.  IBM,  art.  VI,  gj  S,  13. 


The  Superior  Conrt  of  the  City  of  Nev?  York,  tbe  Court  of 
Common  Picas  for  the  ('ily  and  Couuty  of  Xew  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  tnnn  and  after  1be  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-sii,  and  thereuimn  the  seals,  rec()rdH, 
papers  and  docnments  of  or  belonging  to  such  courts,  shall  be 
depoBited  in  the  oBlc<!S  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  eiisl;  and  all  ni'lions  and  proceedings  tlien 
pending  in  such  courts  nhnll  he  tranHferrcd  to  the  Supreme  Court 
for  henring  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  reiuninder  of  the  term  for  ^vbich 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Tlieir  salaries  shall  be  paid  by  the  said  conuties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  C<)Hrt  residing  in  the  same  counties. 
Their  Hncceswirs  slinll  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  Judicial  districts  in  which  they 
lespeetively  reside. 

The  jurlsiiiction  now  exercised  by  llie  several  courts  hereby 
abolished,  sliall  lie  tpbIwI  in  the  Supreme  Court.  Appeals  from 
infeiioT  and  local  courts  now  heard  in  the  Court  of  Common 
PleaB  for  the  City  and  County  of  New  York  and  tbe  Superior 
Court  of  BnfFaio,  shall  be  hearil  in  tbe  Suiireme  Court  in  exu-h 
nutnner  and  by  surh  Jiifticc  or  Justices  ns  the  Appellate  Divi- 
sions in  the  re'ii)ei'itve  departments  which  include  New  York  and 
BuShId  sball  dire^l,  unless  otherwise  provided  by  the  Legislulnre. 

Ke». 


I   9.   Clrcnlt    eonrts     and    ponrta    of    oyer    snd    termlurr 

Abolliliea. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from   and   after  tbe   last  day  of  December,   one   thousand   eight 
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hundred  and  ninety-five.  All  their  jurisdiclioQ  bIwII  tLerpitpon 
be  rested  in  the  Supreme  Court,  Hnd  all  actions  «n<\  procppdinRs 
th^n  pendinK  in  nnch  courta  shnll  be  transferred  to  the  Supreme 
Court  (or  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  os  othem-ise  provided  in  this  article,  may 
bold  conrt  in  any  county. 


I  T.  Conpt  of  Kiu>e«ls.  . 

The  Court  of  Appeals  ia  coiitinued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  vbo  Rhall  hold  their 
offleea  until  the  expiration  of  their  rospt^ctivc  terms,  and  their 
fuccesBors.  who  shall  be  chosen  by  the  electors  of  tho  State. 
The  official  tenns  of  the  Chief  -TudKO  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  .Innuury 
n?it  after  their  election.  Five  members  of  the  court  shnll  form 
n  q^Borum,  nnil  the  coneurrcnco  of  four  slitiU  be  necessary  to  a 
ileewion.  The  court  sbali  hove  poiver  to  appoint  and  to  remove 
Lti  reporter,  clerk  and  attendanta.  Whenever  and  as  often  us  a 
majority  of  the  Judgea  of  the  Court  of  Appeals  shall  certify  to 
the  Gorernor  that  aaid  court  is  unable,  by  reuBOu  of  the  ,iecutnu- 
lation  of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
nilh  reasonable  speed,  the  Governor  shall  dcsisnatc  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associnte  Judges 
ot  Court  of  Appeats.  The  Jnstices  so  designated  shall  be  relieved 
from  their  duliea  as  Justices  of  the  Supreme  Court  and  shall 
Mrve  as  Associate  Judges  of  the  Court  ot  Appeals  until  the 
caaves  nndisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  .Tustices  of  the  Supreme  Court  to  fill  vacancies. 
No  Jastice  shall  serve  as  Ansociate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1809.] 

CiHWt.    lS4e.  art.  VI.  E  3,  imendnl  to  18a». 

I  8.  VBcaney  In  conrt  ot  nppealB.  hoir  Ulcd. 

When  a  vacancy  abatl  occur  otherwise  than  by  expiration  of 
term,  in  the  offlce  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
RciLcral  election  happening  not  less  than  three  months  after  KUi'b 
tacsncy  occurs:  and  until  the  vacancy  ahall  be  so  filled,  the  Cov- 
t-rnor.  by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  it  not  in  session  the  Governor  may 
'  fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  mnide  from  among  the  Ansociate  Judges,  u 
temporary  appointment  ot  Associate  Judge  shall  be  made  in  like 
manner:  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  aunpended  (or 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
Bunpient  to  constitute  a  quorum.  All  appointments  under  this 
Mction  shall  continue  until  and  including  the  last  day  of  Dpfeni- 
ber  next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Caatt.   ISH,  art.  TI,  I  3.  MtKoded  In  ISee. 
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1  V.  JnrtadlctloD  at  canrt  at  appenla. 

After  the  last  dny  of  DcrcmlH-r,  onp  thoUHand  eight  hundred 
and  ninety -five,  thi'  jnriKdiction  of  the  Coui't  of  Appeals,  except 
wbere  the  judmneiit  is  of  death.  sbuU  be  limited  tu  the  review 
of  qaestioii!!  of  liiw.  Xo  iiiiiinlmoiis  ili'ciHinu  ol  the  Apiiellate 
DiviBion  of  the  Supreme  Court  thiit  then^  is  evidouee  supportiuK 
nr  tpndinK  to  Miistnin  a  finding  of  fact  or  n  %-ordift  not  direotPKl 
by  the  court,  shull  be  reviewed  by  the  Court  of  Apiieuls.  Ex- 
cept where  the  judgment  Ik  of  death,  ni>|K;nls  may  tie  taken,  us 
at  right,  to  said  court  only  from  jtid^ientH  iir  orders  entered 
upon  decisions  of  the  Appellate  DivlMion  of  the  Supreiuo  Court, 
nnally  deterniiiiiiii;  actions  or  spccinl  proceedings,  nnd  from 
orders  granting  new  trlnls  on  exeeptiomt,  whore  the  appellants 
stipulate  thnt  upon  affirmance  judgment  nliaohlte  shall  be  ren- 
dered against  them.  The  Appellate  Diviaion  in  any  department 
mny,  however,  allow  nu  appeal  nixm  any  ipiestion  of  law  which. 
in  its  opinion,  ought  to  be  rcTicwed  by  the  Court  of  Appeals. 

The  Letflslntnre  may  further  restrlet  the  jnrlsdlctlon  of  the 
Court  of  Appeals  and  the  riyht  of  appeal  thereto,  but  the  risht 
to  appeal  Bhall  not  dejiend  upon  the  amount  involveil. 

The  provisions  of  this  aei-tion  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  Oeneral  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  nuder  existing  provisiuna  of  law. 

S   lo.  JmlsBN  nat  ta  hold  anr  other  one*. 

The  Judges  of  the  Court  of  Ain)eali  and  the  Justices  of  the 
Supri'me   Court  shall   not   hold   any  other  office  or  public   t •■ 


I   11,   Remaval  of  JndKe'i. 

Judges  of  the  Court  of  Appi'uls  and  Justices  of  the  Supronip 
Court  may  be  removed  by  coucurreni  resolution  of  both  huiisos 
of  the  Legislature,  If  two-thirds  of  all  the  members  elected  to 
each  house  eoneur  therein.  All  other  judicial  officers,  except 
.Tnstiees  of  the  Peaoe  nnd  judges  or  justices  of  inferior  courts 
not  of  record,  may  lie  removed  by  the  Senate,  on  the  reeonimen- 
dation  of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  Sennle  eoneur  thiTein,  But  no  officer  shall  be  removwl 
by  virtue  of  thin  section  exigent  for  tause,  which  {ihall  be  entered 
on  the  jmtrnnls,  nor  uiilesH  lie  shall  hare  been  serve<l  with  a 
statemenl  of  tin"  cause  allegeil.  and  shall  have  had  an  opportunity 
to  be  hennl.  On  thi-  ijucHlion  of  removal,  the  yeas  and  nays 
shnh  be  eiitereil  on  the  journal, 
(.'oast.  1>H«.  urt.  VI,  I  11.  auiendM  In  IUBB. 
t   12.  Comiicimotlani  ase  reslrlotlou)  UBlBumeiit  br  kov- 

No  person  shall  liold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  he  si'veniy  years  <>t  age.  I'^ch  justice  of  the  su- 
preme court  uluill  ro'cive  from  the  state  the  siiui  of  ten  ttaousiind 
dolhirs  |>er  year.  Those  assigned  to  Ihe  appellnte  divisions  iu  the 
Ihirrl  iind  fi.nrtli  deiwirtineiits  Hhall  .'aeh  receive  iu  addition  the 
sum  of  two  thuusaml  dollars,  nud  the  presiding  JUBtices  thereof 
the  snm  of  two  thousand  five  bundn'd  dollars  per  year.  Those 
justices  elected  in  Ihe  hrst  and  second  judicial  departoients  Bhall 
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continne  to  receive  from  Iheir  rt'Hpi'Ctive  citieg.  countieu  or  dia- 
(ricu.  as  uuw  pruvidi'il  liy  luw.  Hiii.'h  a<lilitiiiiiiil  cumpoaBatioa  as 
will  mate  their  uKfcn'lciiit^  •'(■niiHuiHiitiun  wliut  thux  are  now  receiv- 
iDS.  Those  juBtkcs  elfi-teJ  iu  iiny  juuiciul  deiiartuifiit  other  than 
Iho  fimt  or  xecouil,  aii<l  assiKile<1  to  the  aii|)fllute  divixiouu  of  the 
first  or  Beeornl  Ucpartnioiits,  Bhull,  while  so  asMi^nod,  receive 
frnm  tliose  ilennrtmcnta  resjiei'tivcly,  as  now  provided  by  Inw, 
sn<'h  ndditiounl  snm  an  \s  paid  to  the  Jnstlrefi  of  thiiRe  de|)art- 
mpnt^  A  justice  elected  in  the  tblrd  or  fourth  department 
assicned  by  the  appellnte  dirision  or  deniKiifited  hy  the  Rovernor 
lo  hold  a  trial  or  spccint  term  in  a  Jndidal  district  other  than 
that  in  n-hifh  he  is  elected  shnll  receive  In  addition  ten  dollura 
per  day  for  expeniies  while  nctitally  no  enjniBiil  in  holding  aiu-h 
term,  irhieh  shall  he  paid  by  the  ntate  and  chnreeil  uiHin  the 
jailirial  district  where  the  service  la  renih>red.  The  eonipenKa- 
tion  herein  provided  »bnil  be  In  lien  of  and  shall  exetude  all 
other  eompensMtion  and  allowance  to  said  jnsllces  for  espenses 
or  every  kind  and  nntnre  whatsoever.  The  provisions  of  this 
sectiwi  shall  apply  to  the  jndsee  and  jurtices  now  in  office  and 
to  those  hereafter  elected. 

CDml.    1S46,  art.  TI,  ||  13,  14.  iDiaided  In  IBW  and  !«». 
I  13.  Trial   of  Impeackments. 

The  AsKcmbly  shall  have  the  power  of  impeachment,  hy  a  vote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Impenchmentii  shall  he  composed  of  the  Preahlent  of  the 
Senate,  the  senntors  or  the  major  part  of  them,  and  the  Judges 
of  tlie  Court  of  Appeals,  or  the  major  part  of  (hem.  On  the 
trial  of  an  imiienchment  n^iainst  the  Govei'nor  or  l^ieutennot- 
GoTemor,  the  Iiien tenant-Governor  shall  not  net  aa  a  memlter  of 
the  court.  No  jndicial  offleer  shall  pxerciae  hia  olUce,  after 
articles  of  impeachmeut  aicninst  him  ahall  have  been  preferred 
to  the  .Senate,  until  he  shnll  have  l>een  oequitted.  Bi'fore  the 
trial  of  an  Impeachinent  the  Diemt)ers  of  the  court  ahall  take  an 
oath  or  affirmation  truly  and  impartiMlIy  to  try  the  impeachment 
according  to  tlie  evidence,  and  no  person  ahati  be  convicted  with- 
oot  the  concurrence  of  two-thirds  of  the  meniliers  present.  Judg- 
ni»nt  in  cQi^ea  of  impeachment  shall  not  extend  further  than  to 
removal  from  otflce.  or  removal  from  offlce  and  disqualilicatioii  to 
hold  and  enjoy  atiy  ofllce  of  honor,  trust  or  profit  under  this 
fitate;  but  the  party  impeached  Bhall  he  liable  to  iudictmeut  anil 
puDJ^Iimeut  according  tu  law. 

Cout.    ISU,  art.   VI,  |  1,  unraded  In  1860. 
I  14.  County  eonrta. 

The  esistlnK  Connly  Courts  nre  continued,  and  the  .Tudgea 
thereof  now  iu  office  shnll  hold  their  offices  until  the  espiratl<)n 
of  their  respective  terms.  In  the  county  of  Kings  there  shall  be 
two  County  Judges  and  the  mlditiimal  (lounty  .ludge  ahull  be 
chown  at  the  next  general  eh^ction  held  nftcr  the  ndciption  of  thia 
»rticle.  The  anccessors  of  the  severnl  County  Judges  shnll  be 
clMmen  by  the  electors  of  the  counties  for  the  term  of  sii  years. 
County  Courts  shail  bnve  the  powers  nnd  jurisdiction  they  now 
posacsR.  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  tlefeiidiints  resiiie  in  the  county,  and  in 
n'bich  the  complaint  demandH  judguient  for  a  sum  not  exceediag 
tn-fl  thousand  dollars.  The  I-cKiwluture  mov  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiition  shall  not  be  so  extended  ns  to  author- 
i»e  an  action  therein  for  the  n-covery  of  money  only,   in  wbicb 


^ 


IS  15, 16         COKSTITUTIOK  OF  NEW  YORK.  Abt.  VI 

the  sum  demanded  exceeds  two  thotisaDd  dollars,  or  Id  which 
any  person  not  a  resident  of  the  countj  ia  a  defendant. 

Courts  of  SeBsions,  except  in  the  county  of  New  York,  are 
nbalished  from  and  after  the  last  day  of  December,  one  thouBand 
I'ight  hundred  and  ninety-Bve.  All  the  jurisdiction  of  the  Court 
o(  SeHHions  iu  each  county,  except  the  county  of  New  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  alt  actions 
atid  proceedings  then  pending  in  such  Courts  of  Sesnlona  shall  be 
transferred  to  said  County  Court*  for  hearing  and  determination . 
Every  Connty  Judge  shall  perform  such  duties  as  may  be  re- 
(luired  by  law.  His  salary  shall  be  established  by  Uw,  payable 
out  of  Che  county  treasury.  A  County  Judge  of  any  county  may 
hold  County  Courts  in  any  other  county  when  requested  by  the 
Judge  of  such  other  county. 

CoDiE.    IMS,  iirt.  VI.  I  ISi  imeidHl  In  ISSD, 

I  in.  f(1iTT«Kn(eB*    covrtif    mnrrogfLtcm,   their    vottch    aatf 

jDrlndlctlon)  rapBiiclca. 

The  existing  Surrogates'  Courts  are  cootinned,  aod  the  Sur- 
rogates now  In  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terma  of  office  shall  be  six 
.years,  except  in  the  county  of  New  York,  where  they  shall  eon- 
linue  to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  Jurisdiction  and  pon^rs  which  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  TjCgistature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  hating  a  population  exceeding  forty  tbou- 
eaud,  wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  ele<'tion  of  a  separate  ofllcer  to  be  Surrogate, 
whose  term  of  offlce  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  sepnrate  officer  his  salary  shall  be  establtsbed 
by  law.  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  ofUce  longer  than  until  and  iitcludlng  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  ns  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
Connty  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  offlce.  For  the  relief  of  Surrogates'  Courts 
the  I^egislsture  may  confer  upon  the  Supreme  Court  in  any 
county  having  a  population  exceeding  four  hundred  thousand,  the 
powers  anil  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Conit.    1848.  urt.  VI,  |  16,  »ni,-n(l«l  la  18«9. 
I   10.  Loenl  Judicial  oHlcera. 

The  Iipgislaturc  may,  on  application  of  the  board  of  super- 
visors, provide  for  the  eleotion  of  local  officers,  not  to  exceed  two 
in  any  connty,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  Id 
such  other  cases  os  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  casps  as  are  or  may  be  provided  by  law. 
.Coiut.    1846,  trt.  VI.  f  IS.  ammdiMl  In  1SI». 
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I  IT.  jBKtlcc*  af  tke  peaeet  dliitrlet  court  Jmadcea. 

The  electors  of  the  aeveral  towns  shnll,  at  their  annua.!  town 
tn**tiiiEB,  or  at  such  Other  time  and  In  such  manner  as  the  Legla- 
Ulure  mny  direct,  fleet  JnsCires  of  the  I'eaee,  whose  term  of 
oEDre  stall  be  four  yesra.  Id  case  of  an  eteotiiin  to  fill  a  vacaDcy 
occarriug  befdre  the  expiration  of  a  full  term,  they  shall  hold  tor 
the  residue  of  the  anexpired  term.  Their  nnniher  and  cluaslflca- 
lioD  may  be  regnlated  by  law.  Justlcea  of  the  Ppace  and  Jndgei 
or  jnattces  of  Inferior  courts  not  of  record,  and  their  cler^  may 
be  remored  for  cause,  after  due  notice  and  Bli  opportllRlty  of 
being  beard,  by  such  courts  as  arc  or  may  be  prcscrilied  by  law. 
Justices  of  the  Peace  and  District  Court  .lustici's  niuy  he  elected 
ti  the  different  cities  of  this  State  in  such  maiinpr.  and  with  nuch 
powers,  and  for  such  terms,  respectively,  as  are  or  shsll  be  pre- 
Krll>ed  by  law;  all  other  jndicial  offlcera  in  citit-s.  whose  election 
or  sppotntment  is  not  othenvise  provided  for  in  this  artici<-,  shall 
be  chosen  by  the  electors  of  such  dties,  or  appointed  hy  8oqi« 
local  sothorities  thereof. 
CdwI.   ism,  iTt.  VI,  i  18.  (imBDdpd  in  1860. 

I  1&  laterlor  IocbI  c«*rtB. 

Inferior  local  courts  of  civil  and  criminal  Jurisdiction  may  bo 
MUMi^ed  by  the  Legislature,  btit  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  LegiHlature  shall 
Bot  hereafter  confer  upon  any  interior  or  local  court  of  its  crea- 
tion, any  equity  jurlsdietiou  or  any  greater  Jurisdiction  in  other 
leapecta  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  othem'iHe  pi^vided,  all  judicial  officers 
shall  be  elected  or  apiuinted  at  such  times  aud  la  such  manner 
as  the  Legislature  may  direct. 

Com*.   IMO.  sit.  TI,  I  IS,  ■m<>aded  la  1866 

I  18.  Clerba  0<  eoBrts. 

Qerks  of  the  aeveral  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
tan.  The  Justices  of  the  Appellate  Division  in  each  department 
■hall  hare  power  to  appoint  and  to  remove  a  clerk,  who  Hhalt  keep 
his  ufflce  at  a  place  to  he  designated  by  said  JiistlceH.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  goy- 
eramcnt.  The  Clerk  ot  the  Court  of  Append  and  the  clerks  of 
the  Appellate  DWlsion  shall  receive  compensation  to  be  estab- 
'  lished  by  law  and  paid  out  ot  the  public  treasury. 

OiBM.    1846,  art.  TI,  I  SO.  amended  tn  isns. 


Xo  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  hia  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Jadge  ot  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
Of  any  County  Judge  or  Surrogate  hereafter  elr-cted  in  a  county 
baring  a  population  exceeding  one  hundred  and  twenty  thousand, 
[iraclire  as  an  attorney  or  counselor  in  any  court  of  record  in 
iliis  State,  or  act  as  referee.  The  I^'clslature  may  impose  a 
tlmilar  prohibition  upon  County  Judaea  am!  Snrnigntr-.  ui  other 
ctntntiea.    No  one  nviW  be  eligible  to  the  office  of  Judge  of  th« 
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Court  of  Appeals.  Justice  o(  the  Supreme  Court,  or.  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Satro- 
Eate,  wbo  Is  not  hd  attoruoy  and  counselor  of  this  State. 


I  21.  PnlilloatlaD  of  ■latntrii. 

The  Lpgittlalurc  Hball  proviile  for  the  speedy  publication  of  aU 
statutes,  and  shall  rei!ulati>  the  rei>ortiug  uf  the  decisions  of  the 
courta;  bnt  all  lawH  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person, 

Conmt.    ISM.  art.  VI,  I  33.  Bni»ild«d  In  ISW. 

I  22.  Tcrnii  of  oflire  of  preaeut  Jaallo«B  of  the  v««oe  aM4 
locni  Jndlcrlal  olHcera. 

Justices  of  the  Fence  and  othpr  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  elTect,  shall  bold  their  otHces  uutU  the  eipiration  of  their 
respectire  terms. 

Conit.    1846,  art.  VI.  )  25.  ■mendi'd  In  ISW. 

t  23.  Courts  of  Hpectal  iieaiiiOBB. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  ot 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  b7 
lavf. 

Csut.    IMB.  ut.  Tl.  I  SB.  iDicDdHl  In  IBS. 


DoliiHihyGoOgle 
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ARTICLB  SEVEKTB. 

IH.    1.  Sllle  CH^t  tut  ID  be  ElTen, 


l£  iBprereDeBt  ot  blcbwiji. 
I  I.  StBle  credit  not  to  be  k1t«- 

The  credit  of  the  State  shall  not  In  anr  manner  be  (dTen  or 
loiDed  to  or  in  aid  of  atir  individual,  aiuociation  or  corporation. 
Coiwt.    1848.  irt.  Til,  |  0. 
I  X,  fltal«  4ebtB,  power  to  contract. 

Tbe  State  ma;,  to  meet  casual  deficit)!  or  faihireH  in  rereniieH, 
or  for  expCDBes  not  provided  for,  coatract  debts;  but  aiich  debts, 
direct  or  coutingeut.  Bin^ly  or  in  the  ncKregate,  nhall  not  at  any 
time  eiceed  one  million  al  dollars;  and  the  tnonej-s  arisirg  from 
the  loBDH  creating  Huch  ilebts  shall  be  applied  to  the  purpose  for 
vhich  they  were  obtained,  or  1o  repay  the  debt  bo  contracted, 
ind  to  DO  other  purpose  whatever. 
OxM.    ISM,  irt.  Til,  I  10. 

)  a.  StMe  debts  to  repel  InvBilona. 

lu  addition  to  the  adore  limited  power  to  contract  debta,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  hut  the  money  arifing  from  the  con- 
tiacting  of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  vBs  raiied,  or  to  repay  such  debts,  and  to  no  other  purpose 
whateTer. 


I  4.  LlaaltatlOH   •(  leKislallTo  power  to  create  debts. 

Eicept  the  debt*  specified  in  sections  two  and  three  of  this 
irtirle,  no  debts  shall  lie  hereafter  contracted  by  or  in  behalf 
of  Ibis  State,  unless  snch  debt  sbnll  he  authorized  by  a  law, 
tor  some  sioirle  work  or  object,  to  be  dialincl.v  si>e<'iGed  therein; 
■ail  such  law  ahall  impose  and  provide  for  the  colleetioD  of  a 
ilirect  annual  tax  to  pay.  and  Bufflcient  to  pay,  tbe  interest  on 
«icb  debt  aa  it  falls  due,  and  also  to  pay  and  discbarse  the 
priadpal  of  Bitoh  debt  within  fifty  years  from  the  time  of  the 
nwtractind  thereof.  No  aui-h  law  sbnll  fake  effect  until  it  shall, 
at  1  general  election  have  been  submitted  to  the  people,  and  have 
fweiTed  a  majority  of  all  Hie  votes  cast  for  and  agninst  it  at 
•jii'li  eluclion.  On  the  final  pnasHpe  of  sur-h  bill  in  either  house 
'■f  the  Legislatnre,  tbe  question  sbnll  lie  taken  by  nvea  and  noes, 
t".ae  dnly  entered  on  the  journals  thereof,  and  shall  be:  "Shall 
Itus  bill^^sM,  and  ought  the  seme  to  receive  the  sanction  c(f,|Uie 
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The  LeKiHlnture  may  at  any  time,  after  the  approval  of  suoh 
law  by  tbe  i)ei>iilc,  if  tiu  del>t  HhuU  Lave  been  contracted  in  pur- 
HnBDt%  tbereuf,  repeal  tbe  snme:  anil  tuay  at  any  time,  by  law, 
forbid  the  conlrai'liiig  of  any  fiirilier  debt  or  liability  uuder  such 
law;  hut  the  tax  iiniiosed  by  such  act,  in  propurtion  to  the  debt 
aod  liability  ivbii-b  may  bnve  been  contracted,  in  pursuanoe  of 
sucb  law,  Hhall  remain  in  force  and  be  irrepealable,  and  be  annD- 
ally  collected,  until  the  proeeeda  thereof  shnll  have  made  tile 
pmrlHion  here inlH' fore  specified  to  pay  and  discharge  the  interest 
anil  principal  of  such  debt  and  liability.  The  money  arifting  from 
any  loan  or  atook  creating  sueh  debt  or  liability  shall  lie  applied 
to  the  work  or  object  specified  id  the  art  nutborizing  sucb  debt 
or  linbility,  or  for  the  payment  of  sucb  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  each  law  ahall  be  aulnnftted 
to  lie  Toted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law,  or  any  bill  shall  be  sub- 
niitled  to  be  voted  for  or  aealnst.  The  Legialature  may  provide 
for  the  inline  of  bonila  of  the  state  to  run  for  n  period  not  ex- 
ceediiif!  fifty  years  in  lien  of  bonds  heretofore  suthorized  bat 
not  iHsued  and  Hhall  imjiose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amotint  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Jjegi^lature  shall  reduce  the  tax  to  an  amount  equal  to 
the  nccrninR-  infercat  on  such  debt.  The  r.pgislature  may  from 
time  to  time  niter  the  rntc  of  interest  to  he  jiaiil  uimn  any  Stale 
dclil,  whicii  lias  been  or  njny  be  authorlKed  pursnant  to  the  pro- 
viHionR  u(  this  soctioti,  or  ujion  any  part  «f  such  debt,  provided, 
hoivci'pr.  that  the  rote  of  interest  shall  not  lie  altered  upon  any 
part  of  Kn<'h  debt  or  upon  any  bond  or  other  fvideoce  thereof, 
which  has  been,  or  shnll  be  created  or  issued  before  such  altera- 
tion. In  case  the  Leirlslaturi'  increase  the  rnte  ot  interest  upon 
an.r  su<'h  debt,  or  part  thereof,  it  shall  impoite  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sulBcient  to  pay 
the  increH><ed  or  nltcrcd  intcri-iit  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discliarRC  tbe  prlnclpnl  of  such  debt  within 
fifty  years  from  the  time  of  the  contructiui!  thereof,  and  shnll 
appropriate  annually  to  tbe  si u king  fund  moneys  in  amount 
siiflicicnt  to  pay  such  inierest  and  pay  and  discharge  the  princi- 
pal of  such  debt  when  it  Khnll  bcconn'  due  and  payable. 
Conal.    lB4fl,    iTt.  VII,   I   12.  ua«iul«<l   in    tS05    and  190e. 

I   B.  SlDklns  land,  how  kept  mnA  InvaslMk 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
exlinguiKtimi'tit  of  the  prini-ipal  of  the  ilcbti  ol  the  State  sbati 
be  Hi'pnrately  kept  nn<l  safely  inresied.  and  neither  of  them  shall 
hi'  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  slinll  have  bei'n  provided. 
Conat.    18«.  «rt.   VII.   I  IS,  »m«ulwl  fn  1874. 

f  S.  ClnlniH  barred   hr  olatate  of  llmllaliou. 

»ithor  the  I.eiriJ^lature.  cnnnl  bonni,   nor  any   person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  n-bicb.  as  licfweeu  citizens  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
3S 


.\K.  VII  CONSTITUTION  OF  NEW  YORK.  «9  7-10 

my  Riatiile  RsUik  tht-  tiuip  ivitlitii  nhiili  clainiH  i^hntl  be  pre- 
Fenteit  or  allowt^d,  nor  Hhnll  it  p^trncl  to  any  I'lniiu  Only  prcseiitod 
vrithin  the  ISrao  nllowcd  by  law,  und  prosepiiterl  with  dnp  ilili- 
("pnce  from  the  (imp  of  Biti-h  prpRpntnii'tit.  But  ir  the  clnimnnt 
ehall  he  unilpr  letcnl  diimhilily.  the  clflini  niny  be  prewnted  within  ' 
two  senn  arter  such  disability  is  removed. 

Cmmt.    1»«.  art.  VII.  |  14,  HDcnded  la  1ST4. 
I  t.  Foreat   preaerTC. 

The  lanilH  of  tlie  Stnte.  nnw  owtiP*  or  hereafter  aequlrpd.  enn- 
Blitutiog  the  forest  preserve  an  now  Bied  by  law.  shall  I*  for- 
ever kept  OS  wild  forest  hinilM.  'ITiey  shall  not  be  lensed,  sold 
or  esehansed,  or  be  taken  liy  nny  eorporation,  public  or  iiriyate, 
nor  fdiull  the  timber  thereon  be  sold,  removed  or  destroyeil. 

Kew. 

■old)    aot    applied    (a    cerfa.lii 

The  LeRlsliitnre  shall  not  Rell,  tense  or  otherwifie  ilisnniie  of  the 
Erie  ranni,  the  Oswcbo  Cftual.  the  Chomplain  eoiinl,  the  Cnyiiirn 
anil  Seneca  canal,  or  the  Blnek  River  eanal;  hut  (hey  shall 
remain  the  property  of  the  State  ami  under  tt«  mnnnjri'ment  for- 
erpr.  The  prohibition  of  lease,  snle  or  other  disposition  herein 
eontaineii.  shall  not  apply  to  the  eanal  known  its  the  Main  and 
hnmburK  street  eaDol.  sitnated  in  the  city  of  Buffalo,  ami  whieh 
eilenrts  ensterl,v  from  the  westerly  line  of  Main  street  to  the 
veaterly  line  of  Hambitrjt  street.  AH  fiitiiin  tbnt  may  be  ilp- 
rived  from  any  leaKO,  sale  or  other  dicposition  of  any  ennnl  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  ennaln, 
CsDat.    ISW,  art.  VII.   |  0.  imc-Dded  Id  1SS2. 

t  «.  Wo  toll*  to  be  Inposedi  contraeta  for  ttofIc  and  ma- 
tcrialat  MO  extra  oompeBHatton, 

Xo  tolls  ahnll  hereafter  lie  imposed  'in  persons  or  jiroperty 
trnasported  on  the  enotils,  but  all  l)oats  navi)£ating  the  canals, 
and  Ihe  owners  and  masters  thereof,  shall  be  Hubjeet  tu  nneh  laws 
and  regntnlioiis  as  have  bi'en  oi'  may  hereafter  be  cnaetcd  con- 
rernjng  the  navigation  of  the  onnnlH.  The  l.eKlslntnre  shall  nn- 
analty,  by  equitable  taxes,  make  provision  for  the  exp<'nses  of  the 
superinlendenee  and  repairs  of  the  canals.  All  contraets  for 
nork  or  materials  on  any  eannl  shall  be  made  with  the  pernoiis 
who  shall  offer  to  do  or  provide  the  name  at  the  lowest  price, 
n-ith  ndequate  aeeurity  for  their  performnnee.  Xo  extra  compen- 
sation shall  be  tuade  to  any  contraelor;  but  If,  from  any  unfore- 
seen cause,  the  terms  of  any  contract  shal!  prove  to  he  nnjust 
and  oppressive,  the  cannnB  board  may,  upon  the  ajiplication  of  the 
contrattor,  cancel  sueh  contriict. 
Coat.    ISM.  art.  VII.  |  3,  smcudiil  Id  1H82. 

t  10.  Caaal    ImproTemcnt,  and   coat  thereof. 

The  eannls  may  be  improve*!  in  such  manner  as  the  I^eisla- 
ture  shall  provide  by  law.  A  debt  may  be  authorized  for  tbnt 
piifpoee  in  the  nio<le  prescribed  by  section  f<mr  of  this  article,  oi" 
the  cost  of  such  improvement  may  In-  defrayed'  by  the  appropria- 
tluu  uf  funds  from  the  state  trensury,  or  by  equitable  ftunual  tax> 
Ktw. 
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I   II.  Parment  ot  ilebtii  of  the  atatr. 

Thp  Lf^iHliiturc  mny  ii|>i>ri>|>riiili>  nut  of  an;  fiindK  in  thp 
trf'iiHiiry,  uiuneyx  to  pnj  Ihc  nccruiliK  iuterPHt  nli<l  lirEui-ijiiil  iit 
any  di'ht  horptofore  or  hfrniiftiT  crvHtcNl,  or  oiiy  iMirt  thcrt'ijf  and 
niny  set  npurl  in  oiiL-h  Hwal  ji-ifr,  uoiii'yK  In  the  Htate  treniniry 
BH  a  NinkiiiK  t\md  to  pay  thu  iiitcn-Ht  no  it  TnllK  due  uiid  to 
pay  HniI  diKfhnrcc  thf  nr[nri|ml  of  iiiiy  debt  liprplnfon-  or  hprc- 
nftpr  crraliil  umlpr  mvHdd  fmir  of  Brtk-k'  Bcveii  of  the  (Tjostitn- 
li<m  until  the  hhiup  shall  1h>  wholly  imlil.  and  the  iirinciiial  and 
In'MiHc  of  «nch  uliiklnR  fmul  xhall  In'  n|>iilii<il  (o  ihc  purpose  for 
which  KaitI  sinking  fund  Ih  rreiited  and  tu  no  olher  (mrposc  what- 
eviT:  onil.  in  thr  event  wni'h  nirinejH  wi  si4  aimrt  in  any  fiscal 
yisir  !«■  sulBciciit  to  provide  wneli  wiuking  fiuid,  a  direct  anuual 
tax  for  Hueh  ^'ear  nt^d  nut  lie  IniiHiHed  and  eoUui-ted,  as  required 
by  the  proviHinus  of  »niil  M'etion  four  of  urtieJe  Hcven,  or  of  any 
Ian'  enaett'd  in  pursuani.'G  thereof. 
AOdM  In  1805, 

I  1*.  I 

A  debt  ....  

iniprovenielit  of  highways.  Siii'li  hi;:hu'uys  nUull  be  det_.  .  _.  .. 
undiT  Keneral  lawn,  which  Hliall  hIwo  iimvidt  for  the  ei|"'tnl>le 
a  n  port  ion  ni  cut  thereof  atnonc  the  eimntii'H.  The  oxKretfate  of 
tile  debts  uulhorixed  liy  this  Hoi-tion  Khali  n<it  at  any  <iue  lime 
exceed  the  Kuni  of  Rfly  mllKoiui  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  ureutiou  of  a  ainkiutc  fiiiid 
ot  at  least  two  iier  ceiituui  |>er  aiiliuni  tu  dIm-llurKC  the  priii- 
cipiil  at  maturity  ehall  be  provided  by  xcneral  Uwn  whose  force 
and  effei't  ahull  not  lie  diiiiiuisheil  ifnring  the  exlMteiui-  of  uny 
delit  ei'i'iilitl  tlii'reundcr,  Tlie  LeKiNlutUre  may  liy  Renernl  l:l^^A 
rerinlre  the  county  or  town  or  biilli  to  |iay  to  the  sinking  fiiiid 
iiruiKirtionalv  part  of  the  eoxt  ot  auy  Hiicb  hiKliwn}-   wiihin 

iHinudurieH   oF   ani'h   county   or  towu   and   tho   iirotKirtiouatc 

part  of  the  liilereNt  therrani,  hut  no  county  shall  at  auy  time  for 
any  higbway  lie  retiniriHl  to  pay  mure  than  thirty-live  hnudreiltba 
of  the  cobt  of  Mieli  hiKhway.  and  no  town  more  thau  fifteen  hini- 
dredibs.  None  of  the  priivisioua  of  the  fontth  aeetiuu  of  tLis 
ui'ticle  sliall  u^ply  to  dcbt&  fur  the  improvemuut  of  hijjlin'iiys 
hereby    authorized. 
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S.  EpeclF  poynii'iit. 

a.  Rfgiitrr  or  blLU  oc  notM. 

1.  LiibUlir  of  ■iDckboldera  ot  twok*. 


nitllDt 


I  1.  Corportdanii,  fonnatlon  of. 

Corporations  may  be  formed  uiiiJer  general  Inwa;  but  Bhall  not 
be  created  by  spwial  net,  picept  for  inunicipal  purpoaeB,  and  in 
foes  where,  in  tbp  judgment  of  the  LegiBUture,  the  objects  of 
the  rorporation  cannot  be  attained  under  general  laws.  All  gen- 
era] lan'ii  and  apeeial  nets  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Con.i.    1MB.  <rt.  VIII.  i  J. 

I  2.  Daea  of  cofpopbHob*. 

Dnes  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Cimtl.    IMS,  irt.  VIII.  i  2. 

I  3.  Corpontloi 

The  term  rorpora..  _    .._ 

to  inelude  ail  assooiationB  and  joint-stock  companies  having  anj- 
of  tlie  powers  or  privilcgen  of  eorporalions  not  possessed  hy  in- 
diridnals  or  parttierahips.  And  all  corporations  shall  have  the 
ri^t  to  sue  and  Hhall  be  subject  to  be  sued  in  all  courts  in  like 
eases  as  natural  iiepsons. 

I  4.  SavlDKa  bank  chiiTtcrai  rFBtrletlaDi  apon  IraatFcai 
■peelal  charters  Dot  to  be  Kranted. 

The  Legislature  sball.  by  general  law.  conform  all  ctiarters  of 
tatings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
^ven,  rights  aud  liabilities,  and  nil  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
Itir,  and  to  Htxch  amendments  as  may  be  made  thereto.  And  no 
Inch  cnrporatina  shall  have  any  capital  stock,  nor  shall  the 
tnistees  thereof,  or  any  of  them,  hnve  any  interest  whateyer, 
direct  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
ttctor  or  trustee  of  any  such  bonk  or  institution  ghpU  be  int'' 
•Wed  in  any  loan  or  use  of  any  money  or  property  of  such  b 
or  iastitntion  for  Bavloga.   The  Legislature  shall  have  ao  pow< 
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pnsK  any  flt't  Brniitinir  iiiiy  siiecini  cbnrter  tor  baokiDg  purposes; 
liut  corporations  or  aBaociations  may  bo  formed  for  such  purposes 
iitidpr  geuerul  laws. 
Cmut.     IMB.  Brt.  VIII,  I  4,  amciided  In  IS!*. 

i   R.   8|>n>le  payment. 

The  Irfjcislnliire  shnll  hnve  uo  power  to  pasR  any  law  sanction- 
iiiB  in  any  nmnufr,  dirwlly  or  indirectly,  the  HUHpension  of  spt^'ie 
Iiaymi'iitK.  by  any  iierson,  asMociution  or  corporation,  issuing  bank 


1   a.  RpKtHtry   or  blllB  or  notes. 

Tbe  Ije^riKlatnre  kIiiiH  provide  by  law  for  the  registry  of  all 
billH  or  uoteH.  ismiiHl  ur  pnt  iu  circnlation  an  money,  and  shall 
rei]uii-e  umplv  Hi^cjrily  for  the  redemption  of  the  same  in  specie. 

i   7.  ■.labllltr  or  ■tookkoldrr*  of  bank*. 

Tile  si  iM'li holders  of  every  torpurnliun  and  juint-stock  associa- 
tion for  liaiikijit;  puriniKCK.  shull  be  individniilly  responsible  lo  tbe 
am<innt  of  Ibeir  rpii{)ective  share  or  shares  of  stock  in  any  such 
I'liiiioraliou  or  iisHociatiun,  for  all  its  debts  and  liabilities  iif  erery 


1B4U,  uri.  VIII.  I  8 


I   ft.  Cpedlt  OF  moner  or  the  alnte  not  to  be  Klren. 

Xeitlier  the  credit  nor  tbe  money  of  the  State  shull  be  given 
or  loaned  to  or  iu  aid  of  any  assodatiou.  eorporatiou  or  private 
iiiidertHkinf;.  This  section  shall  not.  however,  prevent  tbe  I.egis- 
htture  from  niakliig  suclj  provision  for  tbe  edui'atioii  and  support 
of  thi-  liliud.  tbe  di>af  aud  dumb,  and  juvenile  di^linquents.  as  to 
it  may  seeiu  propirr.  Xor  shull  it  apply  to  any  fund  or  property 
now  held,  or  whii-h  may  henatter  be  held,  by  the  State  for 
edntiitional  |inn'"ses, 

CuDBt.     1846,  art.   VUI,   |  10.  lOdra  Id  1ST4. 
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I  to.  Lfnllatlnn  of  lad ebted ■)«■■■■  of  eoantl«ii,  eltlea,  (ornia 
aad  tIIImkhi  ezc«ptlan  ■■  ta  cltT  of  Nem  York. 

No  countr.  cily,  town  or  Tillage  ulinll  herenfter  give  tiny  niouey 
ur  properly,  or  lonn  itH  uuinfj  ur  oreilit  to  or  in  Hid  of  ony 
indiTiduol.  association  or  corporalioo,  or  bfcomo  iliretrtly  or  iii- 
diretllj'  Ihe  owuer  of  slot-it  iu,  or  bonds  of,  nny  nHHiieiation  or 
corporation:  nor  uliall  any  such  county,  city,  town  or  villaKo  be 
altuH'td  to  incur  any  indebtedness  oxcept  fur  county,  city,  town 
or  Tiilatte  purpo«e».  Tlda  section  shall  not  prevent  Kui'h  county, 
citj.  town  or  villaee  from  maltinK  auch  proviKton  for  the  aid  or 
support  of  ilK  poor  ns  may  be  oiilliorized-  by  liiw.  No  county  or 
dly  iiliali  be  allowed  to  become  indebted  for  nny  purpose  or  iu 
lay  manner  to  an  amount  which.  incIndiuK  exixtine  indebted no:i:;. 
siiall  eiwed  ten  per  centum  of  thi>  nuBesscd  vuluatlon  of  the  real 
eslale  of  sueb  county  or  city  Bubje<^t  to  taxation,  ns  it  apl)euTed 
by  the  aBKraiiment-rolli  of  Riiid  county  or  city  on  tlic  la^t  axHt-ss- 
meot  tor  state  or  <tmnty  taxes  prior  to  the  Jncurrine  of  unch 
indebted  Ileus;  and  all  InclebtcdnesR  In  excess  of  such  liinitatiouK, 
except  mvh  as  now  may  exist,  shall  be  al)soIuteIy  void,  except 
m  herein  otiierwise  provided.  No  county  or  city  whose  pn<sent 
iiide1iti>dne!>9  ex<r<vil>(  ten  per  centum  of  the  Hsscsneil  valuation 
or  its  real  pstate  subject  to  taxation,  shall  be  allowed  to  becouie 
iiidebl<-d  in  any  further  amount  until  BUch  indebtednem  shall  be 
reduced  within  such  limit.  This  section  shall  not  be  constrnei] 
10  prevent  tlie  issuing  of  certificates  of  indebtetlness  or  revenue 
bondu  iBsaed  in  anticipation  of  the  colle<'tioii  of  taxes  for  amounts 
acluaily  contained,  or  to  be  contaiuixl  in  the  taxi>s  fur  the  yenr 
vfhea  such  certificates  or  revenue  bonds  are  iNsucd  aud  payable 
"ut  of  Kuch  taxev:  nor  to  iireveiit  the  city  of  New  York  from 
Issuing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  year 
nptt  gucireedint;  the  year  of  their  issue,  provided  that  the  amount 
(il  such  bonds  which  way  be  issued  In  any  one  year  In  excess  of 
the  iiiDilations  herein  contained  Khali  not  exceeil  one-tenth  of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  lily  Buliject  to  taxation.  Nor  shall  this  section  be  construed 
lo  prevent  the  iitaue  of  liondH  to  provide  for  the  snpply  of  water; 
bul  the  term  of  the  bonds  issued  to  provide  the  tiupiily  of  water, 
ia  excess  of  the  limitation  of  indebtMness  tlxed  hen-in,  shall  not 
exceed  twenty  years,  aud  a  sinkinx  fund  shall  tie  created  on  the 
issuing  of  the  said  bonds  for  their  redemption,  by  raimni^  annu- 
»lly  a  snm  which  will  priwlnce  an  amount  e<iual  to  the  suni  of 
the  principal  and  interest  of  said  liouds  ut  tlieir  mnturity.  All 
cvrtificntes  of  indebtedness  or  revenue  lionds  ixsued  in  HntU-iiia- 
tioa  of  the  colli'i'tion  of  taxes,  which  are  not  retired  within  (ive 
yeors  after  their  date  of  issue,  and  bonds  issued  to  provi<le  for 
tile  KHpply  of  Wftter,  and  any  debt  hereafter  incurred  by  nuv 
portion  or  part  of  a  city,  if  there  shall  be  any  «ncli  debt,  shall 
be  iueluile<!  in  aseertnininfr  the  power  of  the  city  to  bi'come 
otherwise  tnilebte<l:  except  that  debts  incnrreil  by  the  city  of 
New  York  after  1^  first  day  of  January,  Dineteen  hundred  and 
tour.  ,ind  debts  iiicnrred  by  any  i-ity  of  the  second  class  after 
the  first  day  of  January,  nineteen  hundred  and  cicht,  and  debts 
iDcBrred   by   any   c-ity  of  the   third  clusa  after  the   first  day   of 
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Jauuarr.  niuelt*n  hundred  and  ten,  to  provide  for  the  supply  ot 
wiiter  sbiiU  nut  b«  bo  included;  and  eicept  further  that  an; 
debt  hereafter  Int-iirred  by  the  city  at  Sew  York,  for  a  public 
iniproveinrnt  owned  or  to  Iw  owuiHi  by  the  eity,  which  yieldH 
to  tlie  eJty  current  net  revenue,  after  niHkinic  any  ueceBnary 
nilownnre  for  repnlrR  and  innintenancp  for  whlrh  the  cily  is 
liable,  in  exM>HK  of  the  interent  on  twid  debt  and  of  the  annual 
iUKtallmcntii  neeeswiry  for  itB  nmortiintlon  may  be  exdnded  in 
nscertninJnit  the  power  of  said  citv  to  l>e<^nie  otherwise  indebted. 
[irtiriitcil  that  a  HinklnK  fnnd  for  its  nmcirtizntlon  shall  have  been 
exlabtlHhed  nnd  ninintamed  and  tbat  the  [ndebtedne«R  xball  not 
lie  BO  eschided  durintc  any  period  of  time  when  the  revenue 
nforesaid  nhall  not  be  Rulfleient  to  equal  the  xaid  Interext  anil 
atnortizntion  installmentn.  anit  eseept  further  that  anv  indebt- 
edness heri'tofore  incurred  by  the  city  of  New  York,  for  any 
rapid  tranRit  or  dork  InvcMtment,  may  he  bo  eJieluded  propor- 
tionately to  the  extent  to  which  the  ■♦■urrent  net  revenue  received 
by  said  city  therefrom  xhall  meet  the  intereKt  and  amortization 
installinenta  thereof,  providisl  thnt  nuy  increase  imthe  debt  in- 
curring power  of  the  eity  of  New  York  which  shal'  result  from 
the  excfuniiin  of  dcbtn  heretofore  ineurred.  Bhnll  be  available 
only  for  the  acquisition  or  ci)nRtructinn  of  propertieg  to  be  used 
for  raiiid  trauRlt  or  dock  purposes.  The  leKlslnlure  Bhall  pre- 
scribe the  method  by  whi<'li  anil  the  teriuH  and  conditions  under 
which  the  amount  of  nuy  debt  to  be  so  excluded  whnll  be  deter- 
mined, ond  no  Kuch  debt  ahall  be  excluded  except  In  accordance 
with  the  determination  so  prescribed.  The  leiriKlature  may  In 
ita  discretion  confer  appropriate  jurisdiction  on  the  appellate 
divlHlon  of  the  supreme  court  in  the  first  Jndlrial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  na 
excluded.  No  indebleiiness  of  n  city  valid  at  the  time  of  Its 
inception,  shall  thereafter  become  invalid  by  reason  of  the 
ojierntlon  of  any  of  the  provisions  of  this  section.  Whenever 
the  lionndBries  of  any  city  are  the  same  as  those  of  a  county. 
or  when  any  city  shall  include  within  its  boundaries  more  tjinn 
one  county,  the  power  of  any  county  wholly  included  within  Much 
city  to  become  indebted  shall  cense,  but  the  debt  of  the  county, 
heretofore  existlnit,  shall  not,  for  (he  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
riiised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
anih  city  of  this  State,  in  addition  to  providing  for  the  principal 
anil  interest  of  existiiiR  debt  shall  not  in  the  atcKreicate  exceed 
in  any  ous  year  two  per  centnin  of  the  aBaesned  valuation  of  the 
real  nnd  personal  estate  of  such  county  or  city,  to  be  ascertained 
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ooonty.  municipal,  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eloenioHynary,  correctional  or  reformatory  char- 
acter, exc(?ptinK  only  9uch  institutlonfl  an  are  hereby  made  siib- 
jecl  to  the  visitation  and  inspectlou  of  either  of  the  commisBiona 
hereinafter  mentioned,  but  inciudinfc  all  reform atorieB  except 
Ibose  in  which  adult  maleit  convicted  of  felony  sbali  be  confined; 
■  atate  commisBion  in  lunacy,  which  shall  visit  and  iuHpect  ail 
iofltitulions,  either  public  or  private,  used  for  the  care  and  treat- 
meat  of  the  insane  (not  includinK  institations  for  epileptics  or 
idiots);  a  state  commiBaion  of  prisons  which  shall  visit  and  inspect 
oU  institutions  nsed  for  the  detention  of  aeDe  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesaea  or  debtors. 


f  13.  BoBrda  appointed  by  csvemov. 

The  members  of  the  saiil  board   and   of  the  a 


;  may  be  removed  from 
for  cause,  an  opportunity  having  been 
1  his  defense. 


f  13,  Bxlattna  lawa  to  remain  In  tore*. 

Existing  laws  relating  to  instltntioDS  referred  to  In  the  fore- 
gotDK  sections  and  to  their  supervision  and  Inspection,  in  so  far 
19  such  laws  are  not  iDConsistent  with  the  provisions  of  the  Con- 
stitution, ahall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inapection  herein  provided  tot 
snail  not  be  exclusive  of  other  visitation  and  inapection  now 
sDthnriied  by  taw. 
Knr. 

I  14.  MalBtcBBBe«  and  anpport  of  Iniaatea  of  eharitabl* 
lantltalloaa, 

N'othing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  snch  provision  for  the  education  and  support 
of  the  bund,  the  deaf  and  dumb,  and  Juvenile  delinquents,  as  to 
.  it  uav  seem  proper;  or  prevent  any  county,  city,  town  or  village 
rroEQ  providing  Cor  the  care,  support,  maintenance  and  secular 
education,  of  inmates  of  orphan  usylums,  homes  fur  dependent 
children  or  correctional  institution  a.  whether  under  public  or 
private  control.  Poyroents  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  autborlted,  but  shall  not  be  required 
by  the  Legislature.     No  sacb  paymcDts  shall  be  made  tor  any 
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ianate  of  eaeh  institutious  wbo  is  not  reot^iv^d  and  retsined 
therein  pursuant  to  riileo  estabtUhed  by  tbe  state  board  ot  chari- 
ties.  Such  rules  shall  be  subject  to  the  control  of  the  LeKiBlatore 
bj  general  laws. 


I   15.   CammlsalaiierB   Dontlancd  In   ofllec. 

Commissioners  of  the  state  board  of  charities  and  commisaioi]- 
era  of  the  state  comiuissiun  in  lunacy,  now  holdioK  oBlce,  tiball  be 
continued  In  ottlce  for  Ibe  term  for  which  they  were  appointed, 
respectively,  unless  the  Legislature  shall  otherwise  proride.  Tbe 
Legislature  may  confer  u|>oa  the  commissloih  and  upon  tbe  board 
mentioned  in  tlie  toresoiiig  sections  any  additional  powers  that 
are  not  inconsistent  with  other  provistona  ot  the  Constitution. 
Now, 
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ARTICLE  KTSTH. 


Tbf  Legislature  iiball  provide  for  the  ma 
or  3  system  of  free  cooimiiD  schools,  wber 
Ihia  State  maj  be  educated. 


The  corporation  created  in  tbe  year  one  thousand  seven  bun- 
drrd  bdiI  ejfthty-four.  under  the  name  of  Tbe  Renents  at  the 
Uoirersity  of  the  State  of  New  York.  Is  hereby  continued  under 
tbe  name  of  The  University  of  the  Stute  of  New  Yorli.  It  iJinll 
be  governed  and  its  corporate  powers,  which  may  be  increaHed, 
modified  or  diniininhtMl  by  the  I>egis1ature,  shall  be  exercised  by 
not  lesd  than  nine  regents. 


I  3.  Coaaiaaa    school,    llteratapo    antf  th«    trnltcd  StBtea 

deposit  tmm*m. 

The  cnpitnl  uf  the  enmraoo  nehool  fund,  the  eapital  of  the  litera- 
tnrp  fund,  nod  the  capitHl  of  the  Tnited  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  siiiil 
common  school  fund  shall  be  applied  to  the  support  of  common 
Kohoola;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  inpport  of  academies:  and  tbe  sum  of  twenty-five  thonsand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  tbe  capital  of  the 
•aid  common  SL-houl  fund. 

i  4.  ]fo  aid   to   denamlnKtlonal  BehoolB, 

Neither  the  Slate  nor  any  subdivision  thereof,  shall  use  its 
iwoperty  or  credit  or  afiy  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examination  or  inspection,  of  any  itchool  or  in- 
stilntion  of  leaminR  wholly  or  in  part  under  the  control  or 
direction  of  any  relidioiis  denomination,  or  in  which  auy  denomi- 
Qitional  tenet  or  doctrine  is  taught. 
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ARTICLB   TBIfTH. 

.    clnki  or   couatlH.    district   ■ttonieji   uul  NfUtcni   ■«> 


I  1.  SbrrlSa,   clerka    of   coantlea,   diatrlot   atmrneT'   •>■' 

Sb^riffs,  <jlerks  of  coauties,  dJBtriot  attoroeyB  and  FegUters  in 
counties  hnving  regiaters,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  In  every  three  years  aud  as  often  a» 
vacancies  shall  happen,  except  in  the  counties  of  S'ew  York  and 
Kings,  and  in  counties  whose  boandaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
In  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  otbpr  office  and  be  iueligible  for  tbe  neil 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vscnut.  But  the  county  shall  never  be  made  responsible  for  the 
nets  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
Ihls  section  mentioned,  within  tbe  term  for  which  he  shall  hsvF 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

I  2.  AppolntBiriit  wr  Flection  of  ofllcers,  not  provldci 
for  by  tbln  GOBfltltntlon. 

All  connty  officers,  whose  election  or  appointment  is  not  pro- 
Tlded  for  by  this  Constitution,  shall  be  elected  by  tbe  electors  of 
the  respective  connties  or  appointed  by  the  boards  of  supervisors, 
ur  other  county  autborlties,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  ofBcera,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  Up 
electors  of  such  cities,  towns  and  villages,  or  of  some  divisioD 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legii- 
lature  shall  designate  for  that  purpose.  All  other  officers,  whoii« 
election  or  appointment  is  not  provided  for  by  this  ConstitutioD, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  tbe  people,  or  appointed,  as  tbe  Legiilatnre 

Comt.    1M6,  .rt.  X.  |  S. 
I  3.  DorBllon  of  (erna. 

When  tbe  duration  of  an;  office  Is  not  provided  by  this  Cod- 
stimlion  it  may  be  declared  by  law,  and  If  not  so  declared,  sucb 
office  shall  be  held  during  the  pleasure  of  the  authority  makini 
the  appointment. 
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I  4.  Tine  »(  election. 

Tlie  time  ot  electioK  all  officers  named  Id  thli  article  sbRll  be 
prescribed  by  law. 

)  B.  Viieoacleii  In  ofleea,  kair  died, 

Tb«  Legislature  shall  provide  for  filling  vacancies  io  office,  and 
in  case  of  elective  offlcera,  no  pereon  appointed  to  611  a  vacanc; 
Bhall  tiold  hia  olBce  by  vlrtne  of  sacb  appointment  longer  than 
tbe  commencemeDt  of  tha  political  ;ear  next  iucceeding  tbe  first 
annual  electioD  alter  the  happeniD£  of  the  vacancy. 

CsiHt.    18W,  art.  X.  |  6. 

I  «.  Political  Tear. 

The  political  year  and  legislative  term  ahall  begia  on  the  first 
da;  of  January:  aod  the  Legislative  sball,  every  year,  assemble 
on  tbe  first  Wednesday  in  January. 

Coul.   ISM.  an.  X.  I  «. 

I  T.  BeaaovBl  from  ofllce  for  mlaeondnct.  etc. 

ProvisioD  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malveraation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  Bhall  be 
elected  at  general  elections,  aod  also  for  supplying  vacancies 
created  by  such  removal. 
Cout.    ISM.  ut.  X,  I  f. 

I  B.  OIBoe  deemed  vamikt. 

The  Legislature  may  declare  tbe  cases  In  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 
Cout.    1§M.  lit.  X,  I  8. 

I  9.  CoiBpe*iia.tfan   of  oBcera. 

No  officer  whose  salary  Is  fixed  by  the  Constitution  shall  re- 
ceire  any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  tbe  Constitutiou  sball,  during  his  contiouance  in 
offlee,  receive  a  compensation,  to  be  fixed  by  law.  wbioh  shall  not 
be  iocreased  or  diminished  during  tbe  term  for  mbich  be  shall 
have  been  elected  or  appointed;  nor  sball  he  receive  to  his  use 
any  teea  or  pecgoisites  ot  office  aa  other  compensation. 
Com.    IMS,  art.  X,  ISk 
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ABTICLB  ELEVENTH. 


4.  Appolotdient  ot  uiUlt. rr  olllcen 

E.  Uitiii»r  of  Elf-clloa  ot  aUIIUTT 

lOTll. 

All  able-bodi^  male  citiaens  between  the  agee  of  eighteen  and 
toTtj-Sye  years,  who  are  resideDtB  of  the  State,  shall  coDStitate 
the  militia,  aubject  however,  to  such  eiemptloDa  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  LeglBlature  of  this  State. 
CoDit.    184a.  .rt.  XI,  I  1. 

I  2.  Bnllatmeal. 

The  Iiegielatnre  may  provide  for  the  eDlistmeut  into  the  active 
force  of  such  other  persoos  as  raay  make  applicatioD  to  be  eo 
enlisted. 


I  8.  OrsaBlBBtloa  of  aitlltla. 

The  militia  shall  be  organized  and  divided  into  each  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  l>e  maintained  at  all 
timea  a  rorce  of  not  less  than  ten  thouBand  enlisted  men,  fuJly 
unifonoed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session    to    make  safficient  appropriation    for   the   maintenance 

NCIT. 

I  4.' Appointment  at  nllllBrr  oflccrs  br  lb«  Kovcrnor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, bis  nldes-de-camp  and  military  secretary,  all  of  whom 
shall  bold  office  during  bis  pleasure,  their  commissioDB  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
be  shall  also  nominate,  end  with  the  consent  ot  the  Senate  ap- 
point, all  major-generals. 


I  B.  Manner  ot  election  of  latlllarr  ofleers  proscribed 
br  lerlalatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  ot  the  militia,  provided,  how- 
ever, that  DO  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  nnless  two-thirds  of  the  members 
present  in  each  house  shnll  concur  therein. 

OmiM.  IMS,  art  Zl,  M  4,  «. 
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I  V.  CoBiBlHlaned  olllcerB)  thetr  reaOTa.1. 

Th«  Fommissianed  ofBcers  shell  be  cominigsioned  hy  tbe  Qov- 
trnnr  ag  commBnder-ia-cbief.  No  comoilBsioDed  officer  iball  be 
temoved  (rom  office  during  the  term  for  which  be  aball  bsre  been 
■JipoiDted  or  elected,  uoless  b;  the  Senate  on  the  recommendatloD 
of  tbe  GoTemor,  stating  the  gronnds  on  which  such  remoTBl  is 
reeomaiended,  or  by  the  sentence  of  a  conrt-martiai,  or  upon  the 
Sndings  ot  an  examiaing  board  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 
CgsM,    IMS;  art.  XI,  |  E. 
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Bk.    1.  OrsinlulLoD   of   cMtt    aad 

a.  ClBMiacullon  of  cltieB;  gEne'r.l   liid   ipecUl   rltj  l«iri:  spetlal   dtj 

l>w«:  bow  passxl  by  IsgtBinture  ind  B«ei)t«Mo  bj  ciMei. 
S.  Election  of   pllj   uBcen,    wben   Id   tn   held;   citeDIton  and  ibrld(- 

I  1.  OrCBBiaatloa  of  oltirs  «Dd  vtllacMi  reKBlattou  af 
waKCB,  etc.,  of  employee!  of  atale,  conatrt  cltr,  (owb,  etc. 

It  ehatl  be  the  duty  of  the  Legislature  to  provide  for  the  OTKan- 
iiation  of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taiation,  assessment,  borrowing  mone;,  coDtractinfc 
debts,  and  loaaing  their  credit,  so  as  to  prevent  abuses  in  aasens- 
ments  and  in  contracting  debt  by  such  municipal  corporBtlons: 
and  the  Legialature  may  regulate  and  fii  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  anv 
cotinty,  city,  town,  village  or  other  civil  division  of  the  stste,  or 
by  any  contractor  or  subcontractor  performing  wark,  labor  o*- 
services  for  the  state,  or  for  any  connty,  city,  town,  Tillage  or 
other  civil  division  thereof. 
ani«L    ISM,  art  VIII,  i  S,  imended  In  190(1. 

I  S.  Cliia>llle«tlOB  of  cltte< 
IBWHI  Bpeclal  •■tty  lavrsi  hni 
■ceeptKoee  hy  cllles. 

Alt  cities  are  (.'laBsifieS  according  to  the  latest  state  enumera- 
tion, as  from  time  to  tiuit>  made,  as  followx:  The  Bret  class  in- 
cludes all  cities  having  a  poiiuliition  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  ozie  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  snd  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  Chose  which  relate  to  alt  the  cities  of  one 
or  more  cla^seK;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law.  relating  to  a 
cily,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  end  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certifir'ate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill:  bnt  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  eacb  city  to  which  it  relates,  and  shall  not  be  deemed  a-.-cepted 
unless  accepted  ns  herein  provided,  by  every  such  city.     When- 
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ever  aoj  sach  bill  ia  accepted  a 

ject  an  ore  other  bills,  to  tlie  ac —  . 

diirine  the  aetmioa  at  which  it  wan  passed,  any  such  bill  Is  r_ 
turned  without  the  acceptaoce  at  (be  city  or  citiea  to  wbich  It 
relates,  or  within  such  fifteen  days  ix  not  returned,  it  may  never- 
thcless  Dfrain  be  passed  by  botb  brancbea  of  tbe  Legislature,  and 
it  shall  then  be  aabject  as  are  other  bllla,  to  the  action  of  tha 
Governor.  In  erery  special  city  law  which  has  be«n  accepted 
by  tbe  clt7  or  citiea  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  "  accepted  by  the  city,"  or  "  cities,"  aa  tbe  case 
may  be;  in  every  aacb  law  which  ia  passed  without  such  accept- 
aace,  by  the  words  "  passed  withont  tbe  acceptaace  of  tbe  city," 
or  "dtlea,"  as  the  case  may  be. 


All  electiana  of  city  officers,  iDclndlug  anperviaors  and  Jndlcial 
officers  of  Inferior  local  courts,  elected  Id  any  city  or  part  ol  a 
city,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  in  all  coDuties  wboee  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  ancceeding  the  flrst  Monday  in  November  lu  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  eipire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
offlcen  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whpse  successors  have  not  then  been 
elected,  which  nnder  existing  laws  would  expire  with  an  even- 
sambered  year,  or  in  an  odd-numliered  year  and  before  tbe  end 
thereat,  are  extended  to  and  inclnding  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  eipire; 
the  terms  of  office  of  all  such  officers,  which  under  ezlBting  laws 
would  expire  In  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as' to  expire  at  tbe  end  of  the  preceding 
year.  Tbla  section  ahsll  not  apply  to  any  city  of  tbe  tblrd  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  Justices 
gf  Inferior  local  coorta. 
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etc..  not  to  ba  ncelTHl  bf  t 
r  (■linn  to  pnHHCDte;  niHt 


I  1.  Oath  of  ofltee. 

Members  of  the  Legislature,  aod  all  oOlcers  eiecutiT«  and  jn- 
didal.  except  aueh  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respectire  offices, 
lake  and  subscribe  the  following  oath  or  affirmation:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
□f  the  United  Stntes,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  disoharge  the  duties  of  tlie  office 

of  ,   according  to  the  best  of  my  nbilitj;"  and  all  sndl 

officers  who  shall  have  been  choaen  at  any  electiou  Ehall,  before 
they  enter  on  the  duties  of  their  respectiTc  offlces,  tnlie  aud  sub- 
Hcrihe  the  oath  or  afflrmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  soleuiuly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  (■ontributed, 
or  otEered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideratioD  or  reward  for  the  giving  or  withholding 
a  TOte  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
an;  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Oonat.    IBW,  art.  XII,  |  1,  DtaeaOed  In  1SI4. 

I  Z.  OAelsl  bribery  and  eorrnptlOB. 

Any  peraon  holding  office  under  the  lews  of  this  State  who, 
except  m  payment  of  his  legal  salary,  feoa  or  perquisites,  shall 
recelTe  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  tor  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  hia  offlcini  action  or  omission 
to  act  is  to  he  in  any  degree  inDuenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  TalJditj  cf 
ud;  existing  statute  in  relation  to  the  offense  of  bribery. 

CaniC.    lS«e,  art.  XV,  I  1.  addnl  Id  18T4. 

I  8>  Otter  or  promlae  lo  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if  j 

It  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable  i 

to  punishment,  except  as  herein  provided.     No  person  offering  a  . 
brihe  shall,  npon  any  prosecution  of  the  officer  for  receiving  such 

bribe,   be  privileged  from  tPHtifying  in   relation  thereto,  and   he  I 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  !ip 

■halJ  testify  to  the  giving  or  offering  of  such  bribe.     Any  person  I 

wbo  flhali  offer  or  promise  a  bribe,  if  It  be  rejected  by  th*  officer  I 

BO  I 
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11  whom  it  was  tendered,  abaU  be  deemed  guilty  of  an  attempt 
u  bribe,  wfaich  is  hereby  declared  to  i>e  a  felonr. 

Cc™i.    1418,  »rt.  XV,  [  2,  added  In  18T4. 


Aaj  persoQ  cliarEird  with  reoeivint;  a  bribe,  or  with  offeriug  or 
proniising  a  bribe,  shall  b**  permitted  to  testify  in  his  own  behalf 
in  aoT  ciTil  or  criminal  prosecution  therefor. 

i  S.  Free  paiueii,  fr»iil[lnK  prlTllCKea,  cle.,  not  to  be  re- 
Mlved  kr  ynlill'  oHeert  penaltT. 

>'d  public  officer,  or  persoa  elected  or  appointed  to  a  public 
office,  under  the  Inwa  of  this  State,  shall  directly  or  indirectly 
Ilk.  demaiid.  acwpt,  receive  or  consent  to  receive  for  hia  own 
ne  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
ftw  transportation.  franhiuK  privileRe  or  discrtminatiOD  in  pas- 
lenser.  telesrapb  or  telephone  rates,  from  any  person  or  corpora- 
tioB.  or  make  use  of  the  same  himself  or  In  conjunction  with 
■iMther.  A  person  who  violates  any  provision  of  this  section, 
dull  be  deemed  Kuilty  of  a  misdemeanor,  and  Hhall  forfeit  his 
•Hire  at  the  suit  of  the  Attorney -General.  Any  corporation,  or 
officer  or  a^ect  thereof,  who  shall  offer  or  promise  to  a  public 
fSfer.  or  ptrson  elected  or  appointed  to  a.  public  office,  any  such 
tree  pas».  free  transportation,  franking  privileRe  or  discrimina- 
li0B.  shall  also  be  deemed  guilty  of  a  miidemeanor  and  liable  to 
punishment  except  as  herein  provided.  No  person,  or  officer  or 
■gent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
jnrtation,  franking  privilege  or  discrimination  hereby  prohibited, 
Aan  be  privileged  from  testifying  In  relation  thereto,  and  he  shall 
DM  be  liable  to  civil  or  criminal  prosecution  therefor  U  he  shall 
i*^ry  to  the  glTiog  of  the  same. 


I  S.  B^fMOTsl  of  dlstrlot  attorney  for  tallnre  to  prose- 
tmt^f  es^navB   of  proatCDtlana  for  ftrlberr. 

Any  distriel  attorney  who  shall  fail  faithfully  to  prosecute  a 
perMD  charged  with  the  violation  in  his  county  of  any  provision 
<il  this  article  which  may  come  to  his  knawle<li;e.  shall  be  re- 
Bored  from  olHce  by  the  Governor,  after  dne  notice  anfl  an 
•Iiporl  unity  of  beine  beard  in  his  defense.  The  expenses  which 
dall  be  incnired  by  any  .county,  in  invest  [(rating  and  prosfontiug 
inj-  chanre  of  bribery  or  attempting  to  bribe  any  person  holding 
qfE'«  nuder  the  laws  of  this  State  vitbin  such  county,  or  of 
tveiving  bribes  by  any  such  person  In  said  county,  shall  be  a 
ttitrt  against  the  State,  and  their  payment  by  the  State  shall  be 
prwrided   for   by  law. 

Cart.    UM.  ait.  ZV,  1  4,  added  In  1ST«. 
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_. 31  to  conitilutlon,   bow  propOMd,  loted  apon  and  ntUW. 

(■t»l  i»in|i*ns«Ilon ;  fluonini;  subiDlHloD  of  Binenilnienn;  oOMfi; 


I  1.  Amendmenta    to   conalltatloa.    koir    proposed,   voted 

Ad.t  amendment  or  amendments  to  tbie  Coastitution  ma;  be 
proposed  in  the  Senate  and  AsBembly:  and  if  the  same  shall  be 
agreed  to  bj-  a  majority  o(  the  members  eiected  to  each  ot  the 
two  hooses,  such  proposed  amendment  or  amendnienta  shall  be 
entered  on  their  Journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Ijei^slature  to  be  chosen  at  the  next  general 
election  of  senators,  and  ahail  be  published  for  three  mocthn 
previous  to  the  time  of  making  such  choice;  and  it  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  honse,  then  it  shall  be  the  duty  of  the  Leitislature 
to  submit  such  proposed  amendment  or  amendments  to  tbe  people 
for  approval  in  sncb  manner  and  at  such  times  as  the  LegisU- 
ture  shall  prescribe:  and  it  the  people  shall  approve  and  ratity 
such  amendment  or  amendments  by  a  majority  ot  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  ot  the  Constitution  from  and  after  the  first  day  of  Jannar; 
nest  after  such  approval. 
Count,    1846,  irt.  XIII,  |  ]. 

I  3.  Potare  canatltntiaiMl  coBTentiotiB  i  ho*r  calledi 
elecllon  ot  deleK>teii|  cotnpennbtlon)  <|iioFnDi|  anbniiaalOB 
of  Kmendiiienliii    ofltcFni   Fnlei!)    Tacancleiil    taklns   effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
qnostion,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same? "  shall  be  decided  by  the  electors  ot  the 
State:  and  in  case  a  majority  ot  the  electors  voting  thereon  shall 
decide  in  favor  ot  a  convention  tor  such  purpose,  the  electors  of 
every  senate  district  ot  the  Stale,  as  then  organized,  shall  elect 
three  delegates  at  the  neit  ensuing  general  election  at  which 
members  ot  tbe  Assembly  shall  be  choseii,  and  the  electors  of  tbe 
State  voting  at  the  same  election  shall  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convene  at  the  capitot  on 
the  first  Tuesday  ot  April  next  ensuing  after  their  election,  ami 
shall  continue  their  session  until  the  business  of  such  conventiaa 
shall  have  been  completed.  Kvery  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annnally  payable  to  tbe  members  ot  the  Assembly.  A 
majority  of  the  convention  shall  constitute  a  quorum  tor  the 
transaction  of  business,  and  no  amendment  to  ine  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  neces- 
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ttrj.  and  fir  their  mmpenaation  and  to  provide  for  the  printmg 
((  its  doouments.  journal  sad  proc^dingB.  The  convention  abal] 
determine  the  rult^s  of  its  own  proceedings,  chooac  its  own  offl- 
nts,  and  lie  the  judge  of  the  election,  returna  and  qualifications 
ot  itB  memtxTs.  In  cane  of  a  vacancy,  by  dealb,  reeignalion  or 
atber  cans?,  of  aiif  district  delegate  elected  to  the  convention. 
Meb  vicincj'  vball  he  filled  by  a  vote  of  the  remaining  delegates 
rrprvsenting  the  district  In  ivbich  surh  vacancy  occurs.  If  such 
vanncT  occurx  id  the  office  of  a  delegate's t- large,  such  vacancy 
shall  be  filled  by  a  rote  of  the  remaining  delegatex-at- large.  Any 
[mpojied  ennstitution  or  coostitiitiooal  amendment  which  shall 
tate  been  adopted  by  auch  convention,  nball  be  subniitled  to  a 
rote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
podded  by  atich  convention,  at  an  election  which  ahall  be  held 
Eot  less  than  six  weeks  after  the  adjournment  of  anch  cnnven- 
tno.  I'pim  the  approval  of  auch  conatitution  or  constitutional 
mendments,  in  the  manner  provided  in  the  last  preceding  sec- 
ita,  snch  constitution  or  constitutional  amendment,  aball  go  into 
effect  oD  the  first  day  of  January  next  after  such  approval. 
C«B.    tw«,  .rt.    XIII,  I  2. 

JS.  A^eadMaeatB    of    c*B*eBtlau    «Bd    leKlal>t«r*    Bab- 

Aay  amendment  proposed  by  a  constitutional  convention  relat- 
laf  lo  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
btare.  coiDcidently  submitted  to  the  people  for  approval  at  the 
fnenl  electioa  held  in  the  year  one  thonaand  eight  hundred  and 
ainety-fanr,  or  at  an;  subsequent  election,  shall,  if  approved,  I« 
Inned  to  ouperaede  the  ameDdmeDt  ao  pnqkosed  by  tb«  Lec^s- 
ktare. 


D,„,„..,.,Gpogle 


CONSTITUTION  OF  NEW  YORK. 


ARTICI^   PIFTBBNTH. 


I  1.  Tine  of  tBklnv  effect. 

This  CoDatitntion  shall  be  in  force  from  and  Ineludlux  the  fini 
da7  of  January,  one  thooHHiid  elgbt  bnadred  and  ninety -five,  ei' 
cegt  as  hereia  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albaa7< 
the  twenty-ninth  day  of  Septemher,  in  the  year  one  thoQ- 
sand  fifcht  hundred  nod  ninety- four,  and  of  the  Indepeod- 
ejice  of  the  United  States  of  America  the  one  hundred  tint 
nineteenth. 
In   vrttneed  wbereof,  we   have   hereunto  subscribed   oui 

JOSEPH  HODGES  CHOATE, 

Proident  imd  Delegate-at-Largt. 
Cbaxleb  Etxion  Fitch, 

Becrelarji. 


DoliiHihyGoOgle 
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lo>«  of   I  M 

renniiits   upon,   aboliihed    I  1* 

an  land*  held  by    I  13 


of  convenlion  and  letisUtore  to  oonititution  mbmitted  co- 
Inddently    XIV 
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See,    «l«o,    "Arpiii*™   DiviiiOB ; "    "  Couii    or   At- 

ioHsdictioQ  of  court  of  Ippeali VI 

jodce  not  to  sit  in  reriew  of  bl9  own  deciiioni VI 

Ai»ell«te  DlvlBloa. 


Wiii;ction  of  gener.i  term  transferred V!  3 

irangfer  of  appals  lo  another  department VI  2 

ic^kl  not  to  «r!n  review  of  bis  own  decision* VI  S 

d«ip>ati.r,  of  , special  and  Hal  term.    ,            VI  2 

iBigntneni  of  jusnces  to  «peci»l  and  tnal  term> VI  3 

appointment   and   remOYi)  of  reporter VI  i 

may  appoint  and  remove  clerk VI  18 
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approval  or  veto  of  separate  itema  by  governor IV  V 

■ate  money*  to  be  paid  pursuant  to  appropriaiion  only....  Ill  il 

fiw  private  claims  against  state 


for  nuateaaiiM  a 


'.oo.jlo 
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Armr.  Alt.  Sec 

■bicnt  eleclora  not  to  be  deprived  of  vote II  1 

Aa*eni1>laB*. 

righi  of.  guatantecd I  0 

AMemfelr- 

number  and  terms  of  auerabljincii.  ■ Ill  2 

apportionmeni  of  assemblynen   Ill  S 

irealion  of  Bssraihly  dirtricK UI  6 

ratio  for  apporlionmtni  of  assemblymen Ill  6 

division  of  countits  and  citiea  into  district* Ill  0 

power  of  impeacbment  VI  13 

sucMssion  of  speaker  to  governorship IV  T 

compenutlon   and   mileage  of  merabcts Ill  • 


Audit. 


',  also,  "  Orriceu;  "  "  StAT>  Orricuts." 


ature  not  to  audit  private  claims Ill     16 

*  buTod  br  statute  of  liniltatioiis  net  to  be  aUoired,    VII      6 


Ball. 

cxceuive.   prohibited    . 


See,  «t)o.  "  Savikos  Bahki." 

special    charters   prohibited    VIH  4 

icBislature  not  to  authorize  suspenaioo  of  specie  pajrmentl.  VIII  S 

resislry  of  bills  and  nolei  issued  Is  money VIII  6 

billholders  are  preferred  creditors  VIII  8 

liability   of   stockholders    VIII  '  T 

Bill  a. 

See,       also.       "Awaop»iATioM»; "       "  LiGiftUTUu; " 
■'  Staiutis." 

approval  or  veto  by  governor IV       9 

passage  over  veto   IV       0 

legislature  may  provide  for  education  and  aappoit VIIIV.  14 

Board  o(  Supervisor*. 

See  ■■  Supervisors." 

Bo>dii. 

See,  »l5o  "  l>ebt." 

limitation  of  indebtedness  of  ci-ies  and  counties VIII     10 

direct  tai   for  payment  state  bonds VII       4 

BooknaalclBV* 

prohibited    , .  1       9 
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Art.  Sec 
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penoB  offering  ot  receiving,  diiquitiGed  a>  elector II       2 
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uimeT.  of  canal   1 
Ixnrd  ronilituted  ■ 


not  to  allow  claimi  barred  b7  ilatute  of  llmila 
entuier«tion  of  inbabitalits. .,  - ,  ,,•,,-'. ,.-.,---.  - 


E  BoAU>  or  CnAUTiu." 


See,  atM,  "  CoawimA-tioiia." 
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nol  to  live  moner  or  credit  to  aid  privalc  undcrtlkinc VITI  10 

not  to  own  corporalt  stocks  or  bondi VIII  10 

to  incur  debt  for  city  purpoaet  only VIII  10 

limiitiian  of  indcbledneu VIII  10 

maximum  rate  o[  taxation VIII  10 
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See.  alio,  "  Elictioks." 

not  lo  be  disfranchiwd,  unlesi,  ete I  1 

City  Court  of  BroaklTB. 

aboliihcd;  judges  transferred  to  lupreme  court. ...  ^, .. ..  VI  A 

juriidiction  veiled  in  lupreme  court VI  3.8 

ClTlI  ScFvtee. 

See.  alio,  "  Officiis:  "  "  Siat«  OTricm." 

■ppointmenta  and  ptornoliotia   V  9 

preference  ol  vilerant    V  ■ 

ClKlma. 

not  to  be  audited  or  allowed  when  barred  hj  lUtute  of 

limitations    VII  fl 

yeas  and  nays  on  bill  releasing  public  claim Ill  3S 

OomBilBnlonerB  of  C>bbI  PHiid. 

board  constituted    V  5 

power)  and  duties    V  8 
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powers  and  duties  el  board V  t 
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Comptroller. 

See,  also.  "  OrnCEas;  "  "  Stati  Omens." 

election  and  term  of V  1 

compensation    V  1 

time  of  taking  effect XV  1 

how  amended   XIV  1 

future  constlluliond  conventions   XIV  9 

amendments  of  convention   and  legiilalure  sabtnilted  co- 

jncidently    XIV  I 

C«atrao«B. 

contract  system   of  prison  labor  abolidwd Ill  It 

eWra  compensalion  to  contractors  prohibited   Ill  3( 

for  work  or  maierixli  on   canal VII  I 

extra  compensation  on  canal  contracts  prehlWled  VII  I 

cancellation  of  canal  contracts VII  ( 
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COTMMtlOM.  Alt.    Sec. 

definition  of  letm   VIII       3 

duncr.  by  King  of  Great  BHtain  before  ITTS  not  affected,  I     IT 
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See,  »l«i,  "Apf  ELLATE  DtviuON;  "  "  Ciitcuii  Coumti;  * 
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Tttml  ud  !>■■>».  Art  Sot. 
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limitation  of  power  to  create  debts VII  2,3,4 

may  alter,   etc.,   jurisdiction    and   praceedingi  in  law   and 

equity     VI  3 

extra  compenBition  to  officers,  contraciori,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  IB 

claimi  barred  by  statute  of  limiUtioni  not  to  be  allowed..  VII  4 

report  of  pardons,  etc..  by  governor IV  S 

approval  or  veto  of  bills  by  goverDor IV  9 

passage  of  bills  over  governor's  veto 

local  legislative  powers  o£  supervisors Ill  2T 


vr  II 

si  legislative  powers  of  supervisors 

Ubel, 


jury  to  determine  lav  and  fact  in  criminal  prosecntknu. . 

LIfeertr. 

freedom  of  speech  guaranteed ^ 

right  of  assembiage  


ualificslious     . 

lection     

Erm   of   office 


impensation 


LlBiKatlon  of  IndcbtediirH. 

of  "cities   and   counties VIII      10 

LlmlMtloiiB.  StKtnte  of. 

claims  barred  by,  not  to  be  allowed VII       6 


9  be  loaned  to  individuals,  e 


power  of  legislature  to  create  debts  limited 

finking  fund,  how  kept  and  invested 

limitation  of  indebtedneu  of  cities  and  counties.. 


-  VII!     10 

local  Inferior  C  our  I  a. 

terms  of  present  judicial  officers VI     22 

legislature  may  eslahlisb VI     18 

IjOchI  Laita. 

See  "  FiiVATE  amp  Locai,  Laws." 

Lotteries. 

prohibited I      0 

See  "  Stah  Comiijsiiom  m   Lukhct.'* 

fl«  i-.<i",G(Hinlc 
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■lamrM.  Art.  Set 

oflkc*  for  mettarmg,  etc.  meKhudiM   tbotliiied V  8 

S«.  >1»,  "  SuTi  Miuru." 

ibsent  elector!  not  to  be  deprived  of  vole ■-,-'..-.. .....  II  1 

jneKntnmi  or  indictiDnil  no!  rajBired I  9 

jnriidictiaii  o(  conrlt  of  (pccial  MB^OIU VI  23 

MBBldpal  (TsrporaHoBB. 

See.     il».      "  CiTiti;  "     "  CouNTiu;  "     "  Towmi  " 

cbirters  St  lUle  not  (ffecled    I  17 

darten  by  King  of  Greit  Britain  before  1TT9  not  aRected.  I  IT 

mar  be  formed  under  (pecial  laws VHI  1 

not  to  gi*e  money  or  credit  to  aid  private  undertaking. . .  VIH  10 

nnt  tn  own  corporate  Slocli!  or  bond*    VIII  10 

IT  debt!  for  municipal  purpom  only VIII  1(1 

ion  of   indebtedaeH    VIII  10 

mar  provide  for  aupport  of  innutei  of  charitable  inMitn- 

^<u    VIII  « 


private  btlli  to  ckange,   prohibited Ill     Ig 

laval  Forces. 

absent  eleclota  no!  10  be  deprived  of  vote 11       1 

unouot    rccoVeMbiefor'deaih'  norto  bc'liraitediili!!.'!!  I     18 

lew  Toi-k  City. 

limitatian  of  indebtedneas  of VIII     10 

O. 
Oath. 

of     OfiM XIII         1 

oaecn. 

See.  also,  title*  of  reipeclive  offices. 

unoiolmenl  of  members  of  lenisUture  probihited Til       T 

persons  diKguatiRed   from  being  members  of  legislature...      Ill       K 


compensation  of  state  officers  V       1 

civil  service  appointments  and  promotions V      9 

prefcrenee  of  veterans    V      0 

duration  of   term    X       3 

judges  not  to  hold  any  other  office VI     10 

renonl  of  judges    VI     11 

ceanty  officers X  i.2 

rnnoval  of  couDty  ofRccrs X       1 

•rhen  ctcction  of  city  officers  to  be  held  XII      S 

cntfa   of   office    .^  XW.  i  .  1 
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Ofllcen  —  ContlD'ned.  Art.  Sec 

wbcn  office  deemed  vacant    X  8 

vacanciei  in  office,  bow  filled   X  S 

removi.1    tor   miKonducl.   etc X  7 

compensalion  of  uUried  officers. X  9 

extra   compensation    prohibited    Ill  28 

local  bills  increasing,  etc,  fees  during  term  prohibited....  Ill  10 

not  to  accept  free  passe*,  etc XIII  f 

offieUI  bribery  and  corruption    XIII  2 

offer  or  promise  to  bribe   XIII  3 

petson  bribed  or  offering  a  bribe  may  be  witness XIII  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  fl 

■pkaii  AarlODia. 

municipalities  may  provide  for  aupport  of  inmate* VIIl  14 

P. 

governor  may  grant    IV  C 

PellHon. 

right  to  petition  guaranteed I  I 

Pool-S«lllnB. 

prohibited     I  B 

municipalities  may  provide  for  aid  and  aupport  of VIII  10 

Pfhb. 

freedom  of.  guaranteed  1  8 

PriHOBB. 

See.  also  "  State  CoMHisstoH  or  Pitsona." 

contract  system  of  labor  abolished    Ill  29 

appointtnent  and  term  of  superintendent   V  4 

powers  and  duties  of  superintendent   V  4 

appointment  of  wardens,  chaplains,  etc V  4 

PFlTKtfc  Bud  I^ocbI  I^ir4, 

See.  also,  "  GEnnJu.  Laws;"  "  Stecial  Laws." 

when    prohibited     Ill  19 

title  o(  statute    Ill  18 

not  to  embrace  more  Ihan  one  subject   Ill  IB 

bills  reported  by  revision  commissioners  eiccepted   Ill  23 

PrlTOte  Road*. 

opening  of;  assessment  of    compensation  I  7 

IcRislaiors  not  to  be  questioned  for  speeches  Ill  12 

private  corporation,   etc,  prohibited    !...."....  HI  18 

due  process  of  law   t  S 

rights  of,  not  affected  I  17 

PnblleBtton, 

"'  •»'""■ i.- eo,Tjo  ■"  " 


INDEX  TO  CONSTITUTION, 

Pablle  Worka.  An.  8<e. 

appointrn'ol  and  term  of  superEntendent V  3 

powers  and  dulic*  of  aupenntendent   V  a 

vacancies  in  office  of  super Lntendent    V  3 

appointment  ind  term  of  auiaianl  superintendents........  V  3 

appointment  of  canal  employeei  V  S 

Pnlsfemeiit. 

cniel  and  unusual,  prohibited I  6 

R. 
Railroads. 

private  or  iDiral  bill  Brinting  rijdlt  to  lay  tracks  probiMted.  Ill  IS 

consent  of  local  authorities  to  construction  in  streets til  18 

consent  of  abutting  ownets  to  consliuction  In  street! Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  B 

Sec.   also.  "  Leasfs." 

grants  by  state  not  affected  I  IT 

ei-ants  by  Ring  of  Creat  Britain  before  ITTG  not  affected..  I  IT 

since  1775  void   I  17 

purchase  of  lands  of  Indians   I  16 

original  and  ultimate  property  in.  belongs  to  people.......  1  10 

feudal  tenures  abolished  ...!!!!!!!!!!!!!!!!!!!!!!!!!!!!  I  11 

all  lands  are  allodial   I  12 

fines,  quarter  sales,  etc.,  abolished    I  14 

restraints  upon  alienation  abolished    I  1* 

Rrbrlllon. 

habeas  corpus  may  be  suspended  during I  4 

Helrree. 

judges  not  to  act  as VI  SO 

BeformatorleB. 

contract  system  of  labor  abolished  Ill  ZB 

Recvnta  of  tke  Unli-«Fiity. 

See  "  UmviasiiT  or  the  Stati  of  Niw  Yoai." 

Rrdatn-B. 

election  and  lerms  of  office X  1 

lime  of  election    X  4 

removal    X  1 

Relldoas  Belief. 

not  to  disqualify  witness   I  8 

R«llCloaa  Liberty. 

no  aid  to  denominational  schools  IX  4 

SepFl«TeB. 

goieroor  tnay   E'^nC    IV  S 

local  billi  layini  out,  etc.,  prohilnted Ut.  IS 
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Salarlea.  Art.  Sec. 

rL-guJatioii  ol.  of  cnii>loy«a  of  ita(*.  etc XII  1 

•■▼!■>■  BBDbB. 

charters  to  be  uniform   VIII  4 

to  have  no  ctpiul  Mock   VIII  4 

truiCces  to  bRvc  no  intenit  in  profiu   VIII  4 

direclor,  etc.,  not  to  be  Intereited  in  loaiu VIII  4 

IcgisUlure  10  provide  for  maintenance  of  free IX  1 

common  Khool  fund  to  be  preserved  IX  8 

United  States  deposit  fund  IX  8 

application  of  literature  fund   IX  t 

Secretarr  of  Stste. 

See,  also,  "  OrncEn;  "  "  St«i  Ofmciis." 


counties  not  to  he  divided  in  formation  of  senate  dislricta, 
c*nipenaation  nnd  mileage  of  members  


crrali-d  for  p 


Special  Lbitb. 


State. 

See,        also,        "  Uranti,"        "  Letislature," 


!»  be   given 
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^miiuoaere  "continued  in  office    \\  ].'.]. ]\]\]'.]\]l\\.\\   VIU 

to  be  appointed  by  lovernor   VllI     12 


..     VIII     15 

.  vin  11, 13 


legisbhire  to  provide  for   VIII     11 

easting  laws   continued    \'1II     13 

commitsionera  continued  in  office    VIII     15 

nembei!  of  board  to  b«  appointed  by  governor VIII     12 

removal   of  members    VIII '  12 

powers  of  viritation  and  inspection    VIII  11. 13 

legiilalure  may  confer  additional  powers  VIII     15 


rb""^  er'i 

c  Bnanoeer 

p  MIUtlK. 

oval  of  commissioned  officers 


0  be  prescribed  by  leglttiture 


SMte  Tr«aB>rer. 


claims 


VIII  12 
VIII  12 
'III  U,  13 


,    Lmislatum;       "  Pkivati    and    Iocal 

Law*;  "      Sficial  Lawi." 

act)  of  colonial  and  state  legislatures 

continued,  except  ai  repealed,   etc 

bills  may  ortglnale  in  either  bouse 

enacting  clause  of  bHIs  
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later)  —  C«iitl>iied. 

nunncr  of  pauinE  bil 
when  ayei  i'-* 


of  billg  by  ooveniot IV  B 

«to  IV  9 

di*tincllT  Ill  Si 

ofGcers,  conlraclara,  ttc.  prohibited.  Ill  2S 

Jicablc  (o  be  inierted Ill  IT 

I  tr>  be  inserted  in  appropriation  bllts.  III  2£ 

A  bills  prohibited  Ill  18 

ical  bill) Ill  16 

I.?"!.?.™!'""""'.!.'?.?"?.??.,  m  W 

-eviiian  coniniiatloaert  excepted Ill  38 


8BpeplBt«Bd«at  at  Pnblle  Work*. 


appointment  of  canal  employees 

Saperlntvndeat   ot   Sta.tr  Prison*. 


isfer  of  appellate  jurisdiction   

r  Conrt  of  New  York  CItT- 


SaperTlKors. 

lo  be  elected  in  eacb  county  Ill  M 

local  bill  providing  for  election  of  membera  probiUted Ill  18 

when  leaislative  body  of  city  to  act  at  board Ill  38 

local  legislative  powers   Ill  27 

entra  compensation  In  officers,  contraclora,  etc.,  probiblted.  Ill  28 

division  of  county  into  assembly  district* Ill  G 

Sttpveiae  Court. 

W,-:    consiitutei    VI  1 


of  abolbhed  city  c 
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iloracy  or  referee  . . 


ludiHal    deparlmcnlft    .'.-',-..- ^ . . .  ^ 

duignaiian  of  juMicet  of  aprellate  diviaion 

^neraL  term  juriadiclion  transferred  to  appellate  i 

tranafrr  of  appeals  to  inolher  depBrtmenl  

appointment  and  removal  of  reporter  

de»gnAtion  of  special  and  trial  terms   . , .  - .  - ,  - .  ^  - . 
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Irgiilaluic  nuy  tlttt,  elc,  juriiiliction  and  proceedings  in 

law  and  equity    VI       3 

VI       3 


to  determine  law  and  fact  in  crinrinal  libell.. 
of  libel  admiMible  in  criminal  pruHcution .  ■ 


DalTernlly  of  the  State  of  Sew  YotIe. 

regents  of  university  eontinued    IX       2 


prinle  or  local  bill  changing,  prohibited   Ill  18 

Teteraaa. 

TlllBVea. 

legislature  to  provide  lor  orginiiation  of XII  1 

local  bills  incorporating,  prohibLled    Ill  18 

election  or  appointment  of  oificerj  X  2 

civil  service  api>ointrnEnl!  and  promotions  V  fi 

preference  of  veterans V  » 

not  to  give  maney  or  credit  to  aid  private  undertaking Vllt  10 

not  to  own  corporate  stock:  or  bond* VIII  10 

to  incur  debt  tor  village  purposes  only VIII  ■  lO 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions       VIII  M 

regulation  of  wages,  etc..  of  employeea  of XII  1 

Wavra. 

regulation  of,  of  omployecs  of  state,  elc XII  1 

electors    disqualified   for    11  2 

W*trr  Snpplr- 

not  arfecteil  by  limilatian  of  inJcblednese VIII  lU 

WClKhlBK. 

offices  for  weighing,  etc.,  mercliandise,  aboliibed V  S 

WltnoflHrn. 

not  dis<jualilicd  by  religious  belief I  S 

accused  not  to  be  compelled  lo  testify  agninst  himself I  <I 

not  to  be  imreasonably  detained .,.,...,.,.. 1  r> 

Womhlp. 

freedom  of,  guaranteed   I  3 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  fitat  Monday  of  each  session  only  will  be  a  motion  day,  on 
mhich  oral  arguments  will  be  heard  in  original  motions.  Original 
motioiu  may  be  submilled,  without  oral  ari^ment,  on  any  Mon- 
day when  the  Court  i'^  in  session,  provided  they  are  submitted 
Ijy  both  Hdet. 

Aftrr  the  day  cnlendar  is  made  up  —  nt  6  o'clock  P.  u. —  stlpu- 
Istions  are  too  late.  Tlic  Clerk  has  then  no  power  to  leave  a 
number  ofT. 

The  full  numlier  of  cases  and  points  ( 16)  are  required,  without 
«hid>  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  componed  of  preferred  causes,  and  the 
ikotice  of  argument  must  claim  tlie  preference  "  as  an  appeal  en- 
titled to  be  heard  under  Kiile  XI."  Appeal*  from  orders  should 
be  noticed  for  the  first  2llunday  of  a  session. 

The  i'ounty  Clerk's  certiCcatp,  ur  waivor  thpreof  under  section 
3301,  Code  Civil  I'roceduro,  are  necessary  parts  of  tlie  printed 
COM  on  appeal. 

n'hen  a  new  calendar  ia  ordered,  It  is  desirable  to  notice  causeR 
in  Rhicti  the  returns  are  filed,  at  once. 

I'uunsel  residing  in  Xew  Vnrk  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  re»i- 
dnm  addresses  to  the  Clerk,  and  sliould  promptly  notify  him  of 
than^  in  their  oj^ios  addresaea. 

The  daily  seESiona  of  the  Court  are  held  from  2  o'clock  i-.  u., 
to  S  o'clock  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 
IL  u.  to  2  p.  11. 

Every  exliibit  presented  to  the  Court  sliould  be  painly  niarked 
nith  the  address  of  the  Counsel  presenting  tlu-  same,  as  Tell  aa 
llie  title  of  the  cause 

The  Clerk  alway;i  «ubmit»  tnr  Ccmnsel  who  arr  absent  when 
tlifir  cases  are  called  for  argiiment,  provided  their  papers  have 
b«n  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
Stale  Reporter,  Albany,  N.  V. 

The  «ixteen  printed  copies  of  the  ease  required  by  Hul'-  VII 
to  be  filed  with  the  clerk  must  1>e  bound  in  ligltt-colored  (not 
dark;  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
tfter  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  .fournal.  which  is  the  legal  publiCHtioi 
through  which  the  clerk  endeavors  to  reach  the  legal  profeitsion. 

Aitention  of  Attorneys  is  called  to  Rule  VII,  which  will  h<i 
itrictly  enforced.  ,-•  i 


r 
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RULES  OF  PRACTICE. 


RDLE  I. 

Appellant  to  file  retnm;  efEect  of  amiasioti. —  tf  the  appellant 
ihall  not  cnuae  the  proper  return  to  be  made  and  filed  with  tbe 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ, 
Proc,  i  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  ttie 
notice,  and  if  the  return  lie  not  flled  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  tbe  service 
of  such  notice,  and  a  rertiflcate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
^o  appeal, 

RULE  n. 

Further  tetntn  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  tor  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  III. 
Attorneys  and  gnardians  below  to  continne  to  act. —  The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  tbe  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 

RULE  IV. 
Appellant  to  mate  a  case;  its  form.— In  all  calendar  causes  a 
case  slinll  lie  made  by  the  appellant,  which  shall  eoiisi.^'t  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  l>elow  for  its  judg- 
ment, or  an  aflidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  mattern.  Kvery  opinion  in  the  cause  at  Special  Term, 
an  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V, 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  cueii 

and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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"RULES   OF    PRACTICE.  Rules  VI,  VU 

ndir  cnuses,  hIuiH  be  printed  on  nliite  paper,  aa  provided  in 
HcttsD  T'J6  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
coiers  biball  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten uiHin.  The  folio,  numbering  from  tile  eommeticement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  poitit  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
Kliich  is  allowed.  No  charge  for  printing  tlie  papers  inentioned 
JD  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unlesa 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
affiilavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December   15,   1900.) 

RULE  VI. 
Aidant  to  aeire  copies  of  case;  effect  of  bia  default.— Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  ttie  case  on  the  nttorney  of  the  adverse 
party.  If  he  fnil  to  do  so,  the  respondent  may,  by  notice  in 
Hriting.  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal ;  and  on  an  afildavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  disraisaing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

BULE  VII. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  b 
cau!«  is  placed  on  the  day  calendar,  the  appellant  shall  file  witU 
the  clerk  sixteen  printed  copies,  of  the  case;  and  shall  at  the 
same  time  tile  with  the  clerk  sixteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  with  a,  reference  to  the 
authorities  to  be  cited,  ttithin  ten  days  after  such  service  the 
rc^jH^ntlciit  shall  file  with  the  clerk  sixteen  printed  copies,  and 
wrve  on  the  attorney  or  coun-ie]  for  the  appellant,  three  printed 
copies,  of  the  point?  to  be  relied  on  by  liim,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appflllsnt  desires  to  present  points  or  anthoritien  in 
reply,  he  shall  file  with  the  clerk  sisteen  printed  copies  thereof 
and  serve  three  printed  copicn  on  the  attorney  or  counsel  tor  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
point*:  and  no  supplemental  ]>nints  \vill  be  allowed  from  either 
aide  unless  especially   requested  \iy  the  court. 

Xo  points  will  lie  received  by  the  court  on  nrftumcnt  or  sub- 
mtsfion  unless  they  shall  hiivc  been  tiled  and  served  as  above 
provided:  except  that  in  appeals  under  Kule  XI,  noticed  tor  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  genenti 
calendar  to  be  heard  during  the  first  two  weeks  of  any  sesaion  at 
which  auch  new  calendar  is  taken  up,  the  parties  Hhall  file  the 
printed  cases,  end  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
ns  follows:  One  copy  shall  Vie  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  rocorda  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  he  deposited  in  each  braneh  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
Xew  York  Law  Institute;  one  cojiy  shall  be  deposited  in  tlie  Law 
l.ibrai'y  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Ijin 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  be 
delivered  to  the  reporter.     (Amended  Decetober  15,  1906.) 

RULE  VIIL 

Ststement  and  discuasion  of  facta. —  In  all  causes  each  party 
ahall  brielly  state  upon  hja  printed  pointit,  in  a  se|>arate  form, 
the  leading  facta  H'hich  he  deetns  e»tablislie<l,  with  a  refereni-e 
to  the  folios  "-here  the  cvidenee  of  sui-h  facts  may  be  found.  Anrt 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  lie  dcpiiiefl  to  be  sllbmitti'd  to  such  Judges 
as  may  be  absent  at  the  time  of  the  nrjrument,  uitless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   then   mada 

SOLE  IX. 

Criminal  causes.— Appeals  in  criminal  causi^s  brought  after 
making  np  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  tlie  clerk  to  pluce  sueh  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  tlif 
cause  shall  be  ordered  by  tho  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  cause 
receivi-d  u|)on  submission  until  reacheil  ii 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
eauses,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cau.se  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shon-n  by  afiidnvit.  Otiier  causes  may  be  reserved  upon  reason- 
able cauiK  shown,  or  by  stipulation  of  parties  filed  mth  tlie 
clerk;  but  no  eiius:  shnll  be  so  rc'^erved  by  stipulation  after  tlic 
same  has  been  placed  upon  the  ilay  calendar. 

T4d  .Ol^Hlc 


RUI./ES    OF    PRACTICE.        Rules  XI,  XII 

Cnnsrs  rm«>rveil  for  n  day  (rrtain  by  slip  illation,  wlien  in  orJer 
to  bt  culled,  liavi-  priority  among  each  otlll^^  accordiog  to  ttie 
tim«  of  Hlini;  the  HtipuiationH  with  the  rlerlt,  and  Bhall  follow 
Bftt  in  order  the  undispoaed  of  causes  of  the  cslmdar  for  the 
iluy  previous.      Default  may  be  taken  in   them, 

Ko  reserved  cauHe,  whether  reserved  generally  or  for  a  particu- 
lar dav,  will  be  called  bnfore  its  number  is  reached  on  the  regular 
rail  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XL 

HotiODs  «nd  appeals  from  orders. —  Motions,  apfteals  from  Unal 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  niay  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argumant  of  appeals 
within  this  rule  must  contain  ttie  claim  that  the  appeal  is  one 
entitled  to  be  heard  uuder  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  &  session 
only;  but  they  may  be  submitted  without  Oral  argument  on  any 
Monday  when  the  court  is  in  session ;  provided  they  are  sub- 
initled  by  both  sides  and  the  papers  are  Aleil  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
anil  argument  of  a  motion  notiped  for  any  other  than  the  first 
Monday  of  a  session,  tlie  motion  will  go  over  to  the  first  Monday 
of  the  succeedinR  wssion. 

^Miere  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
lo  oppose,  it  will  be  granted  as  of  course. 

If  B  motion  be  not  made  on  the  day  for  which  it  has  been 
Jioliced,  the  opposing  party  will  be  entitled,  on  applying  to  the 
Niiirt  at  the  close  of  the  motions  for  that  dny  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  xn, 

C«1I  of  calendar. —  Eight  causes  only  will  be  called  on  any  day. 
but  after  auch  call  cause*  ready  on  both  sides  will  be  heard  in 
thfir  order.  Any  cause  which  is  regularly  called  and  passed, 
nilhout  postponement  by  the  court,  for  good  cause  shown  at  the 
Itine  of  the  call,  shall  be  stricken  from  the  calendar. 

C«ures  upon  the  calendar  may  be  exchanged  one  for  another,  as 
ol  nturse,  on  filing  with  the  clerk  a  nntc  of  tlie  proposed  exchange, 
uith  the  numbers  of  the  causes,  sigiicit  by  the  respective  attor- 
neys or  counsel.  Upon  all  subseijuent  calendars  each  of  said 
rauMs  will  take  the  place  due  to  the  date  of  the  filing  of  the 
tPliirD  ui  the  other. 

In  like  manner,  n  cause  not  upon  the  cnlendar  in  which  an 
appfBl  lo  this  court  hos  been  pcrfi-cted  and  the  return  duly  filed 
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with  the  clerk,  may  be  lAchnngeil,  un  of  cuur^ie,  fur  aDotber  cause 
iipim  tlie  cutendar,  ou  HJinjj  witli  tlic  clt^rk  a  noU:  uf  the  proposed 
«scUaiif[e,  witii  the  number  of  tlic  vauAC  »n  tlie  CHleiidai',  tind  the 
date  of  filing  return  iu  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneju  ur  counsel,  mid  also  a  stiplualion  of 
the  attorneys  or  counael  in  the  cause  not  ou  the  cftlettdar  setting 
down  the  same  for  argument  in  place  of  the  calendar  rauso 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Cpon 
nil  subsequent  calendars,  each  of  said  causes  \vill  take  the  place 
due  to  t)ie  date  of  filing  the  return  in  the  othe.-.  (Amended 
December  15,  19U6.I 

RULE  XIIL 

Time  of  argument. —  In  the  aTguraont  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  Uie  argument  of  an  appeal  within  Rule  XI  not  mure  thau 
thirty  minutes  shall  be  occupied  by  the  appellant's  cnuiiiiel,  nor 
more  than  twenty-live  minutes  t^~  the  respondent's  counsel,  unles-^ 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  tlie  foot  of  the  order  calendar.      (Amended  December  1ft,  190a,| 

RULE  xrv. 

Preferred  causes. —  No  causes  are  entitled  to  any  prefereuc? 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  muat  so  state  in  his  notice 
of  argument  to  tlie  opposite  party  and  to  tttc  clerk;  and  he  niu^i 
also  state  the  ground  of  such  preference,  so  as  to  show  to  whicli 
of  tiie  preferred  ctosscs  the  cause  belong^t. 

A  preferred  cause  being  once  passed  loses  its  preference. 

KUIE  XV. 
Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  tlie  court  with  thi?' 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
Bllirmanoe  by  default  will  be  ordered  on  motion  of  the  respondent. 
It  the  appellant  only  appears,  he  may  cither  argue  or  submit  th* 

When  any  cause  shall  l)e  regularly  called  for  argument,  anJ 
no  other  disposition  shnli  be  made  thel-eiif,  the  ap|>eal  shall  be 
dismis^Ml  without  costs,  and  nn  older  shall  1k'  entered  accord- 
ingly- which  shall  be  atwohitc  uulcsn  upini  application  made  ami 
j;ood  cause  ahown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  Die  court  is  in  session,  and  if  nut  on  the  first  motion  day 
of 'the  nevt  sps:*ion,  the  court  shall  revoke  said  order  and  restore 
■aid  appeal. 

i-.<i-,G(Hinlc 


RULES  OP   PRACTICE.        Rules  XVl-XX 
RULE  XVI. 
Simittitilr. —  Tbe  remittitur  Hball  contain  a  copy  of  the  judg- 
ment of  this  court  iind  tlie  return  uiuiIh  lij  tlie  clel'k  below,  and 
shull  be  scaled  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  XVIL 
AffimuDce  by  default. —  When  a  judgineut  or  order  siial]  lie 
affirmed  by  the  default  of  the  a^ipelknt,  the  reinittitur  shall  not 
bp  sent  to  the  court  below,  unless  this  court  shall  otherwise 
direet,  until  t«n  days  after  notice  of  the  affiTraance  shall  hare 
l«*ii  3«n'ed  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  noti<«  shall  be  proi'ed  to  the  elerK  by  adidnvit,  or  by  the 
written  admission  of  thi;  attorney  on  whom  it  was  served. 
lAniendeU   December  15,   190G.) 

ROLE  xvin. 

EnlareinE  time;  revoking  orders. —  The  time  prescribed  by 
the»e  rules  for  doing  itny  aet  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  maj'  make 
orders  to  stny  proceedings,  iThich,  when  sen'pd  with  papers  and 
aulice  of  uiution,  sliall  stay  the  proceedings  according  to  the 
term*  of  the  order.  Any  order  may  be  revoked  or  nioditied  by  tiie 
Judpe  who  made  it;  or.  in  case  of  his  absence  or  inability  to  act, 
by  any  of  tbe  other  Judges. 

RULE  XIX. 
Calendars. — When  a  new  calendar  is  ordered  by  tlie  court,  the 
clerk  shall  place  thereon  all  oniifes  in  whieh  noticen  of  argument. 
with  proof  or  adminnion  of  serviee,  have  been  filed  in  his  olliee; 
and,  also,  If  ordered  by  the  court,  all  other  causes  in  which  the 
returns  liavf  be<'n  filed  in  his  oHici"!  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  lie  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 
Motions  for  re-acgnment. —  Motions  for  re-argunient  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  advers*  party,  stating  lirielly  the  ground  ujion  whic-li  a 
re  argument  is  iixked,  and  the  points  fiupposed  to  have  been  over' 
looked  or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  ease,  and  to  the  autlinrities  relied 
upon.      (AniMided  December  15,  19011.) 
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RULES  FOS  THE  ADMISSION  OF  ATTOfiNEYS  AITD  COHH- 
SELORS  AT  LAW.* 


Xo  person  shnll  bp  nilmitted  to  prai'lice  as  »n  attornej  or 
coiinaclor  in  anr  court  of  record  iu  tliis  Stnle  without  a  rFgiilar 
iiiliiiission  til  me  bar  Bud  lifpnse  to  prnctici'  granted  by  thp 
A|)[)ellnte  Division  of  the  Supreme  CoJirt. 

RULE  II. 

Any  person  wUo  has  been  admitted  to  practice  and  has  prac- 
ticed three  jears  as  nn  attorney  and  counselor  in  the  highest 
court  of  law  in  another  State  and  any  person  who  bav  thus 
practiced  in  another  country,  or  vrbo,  heinit  an  American  dttien 
nnd  domiciled  in  a  foreign  country,  has  received  sneh  diplomi 
or  degree  therein,  as  vonld  have  entitled  uitu  i(  a  citizen  o(  Kuch 
toreign  country  to  practice  inw  in  its  courts,  may  lu  the  dis- 
cretion of  the  Appellate  Division  of  the  Sujireme  Court  bP 
admitted  am)  licensei!  ivithotit  an  examination.  Bnt  he  mnst 
possess  the  other  qualilicntioiui  reijnired  hy  these  rules,  and  must 
produce  a  letter  of  recommendation  from  one  of  tbe  Judges  of 
the  highest  court  of  law  of  miph  other  State,  or  country,  or  fur- 
nish other  satisfactory  evidence  of  character  and  qnalificatioDs. 

A  person  who  resides  in  an  adjoining  State  upon  eonipliauce 
with  this  Rule,  niny,  withcmt  change  of  residence,  be  admitted 
to  practice  on  sufBcient  proof  that  be  Intends  forthwith  to  open 
and  permanently  to  maintain  an  ofHce  for  the  transaction  of  law 
liusinesB  in  tiiis  State,     (Amended  June  24,  1903.) 

RULE  III. 

All  other  personB  may  be  admitted  and  tieensed  upon  prodndnp 
and  filing  with  tlie  court  the  cetiificate  of  tile  State  Board  of 
Law  Examiners  that  tlie  applicant  has  satisfactorily  passed  the 
examination  prescribed  by  these  mles.  and  has  complied  with 
their  provisions;  and  npon  producing  and  filing  with  the  court 
evidence  that  such  applicant  is  a  person  of  good  moral  character, 
which  mnst  be  shown  by  the  nffldavits  of  two  reputable  persons 
of  the  town  or  city  in  which  he  resides,  one  of  whom  raiist  be  » 
practicing  attorney  of  the  Supreme  Conrt.  Such  nfildnvits  ranst 
slate  that  the  applicant  is,  to  the  knowledge  of  the  amant.  a 
person  of  good  inorni  character,  and  must  set  fortii  in  detail  the 
rai'ts  npon  which  such  knowledge  Is  based;  hut  such  affidavits 
shall  not  be  conclnsive.  nnd  the  court  mav  make  further  eaamJ- 
nation  and  inquiry.     (Amended  December  20.  lOOfi,) 

•Attention  Is  ci 
rwjulrlug  tbe  rpElsTrnrion  m  ine  om 
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RULES  FOR  ADMISSION  OF  ATTORNEYS,  Bulea  IV,  V 
RULE  IV. 

To  entitle  an  nppllcact  to  sd  examination  as  au  attorney  aiid 
rannselor,  he  mnst  prove  bj  his  own  affldavit,  to  the  Battsfactloa 
»f  the  RIate  Board  ol  Lew  Examiners: 

Pint.  That  he  is  a  citizen  iit  the  United  States,  twenty-one 
rrani  of  age,  statiug  bis  age,  and  an  actual  aoil  not  a  coDfltnir- 
tWf  resident  «t  the  Rtatp.  for  not  leas  toan  ox  months  immp- 
diatelf  prccedtu^.  and  that  he  has  not  been  examined  for  nd< 
ntinaion  to  practice  and  refused  admission  and  licenKe  within 
three  months  Immediately  preeeding. 

F<eo<Hid.  That  be  has  studied  law  in  the  manner  nnd  ai'cnrdinK 
tn  the  cnndinoDn  hereinafter  prescribed  for  a  period  of  three 
Te«rT.  and  that  be  in  the  same  person  mentioned  In  his  annexed 
prcIiBiinsry  pnperx.  except  that  if  the  apptlcanl  be  a  gradnftte 
of  any  coltexf-  or  nniversity,  his  period  of  stndy  may  be  two  years 
instnid  of  three,  and  except  also  that  persons  who  have  been 
admitted  as  nnomeys  in  the  highest  cnnrt  of  original  jnrisdic- 
tinn  nf  another  State  or  isiiintry.  and  hare  remnined  therein  an 
pmctidng  attorneys  for  at  least  one  year,  ma.c  be  admitted  to 
Each  examlustion  after  »  period  of  law-ntndy  of  one  year  within 
this  State.    (Amended  December  20.  1908.) 

HUtE  V. 

Applicants  for  ejcamination  shall  be  deemed  to  have  studlnl 
law  within  the  meaning  ot  these  rules  only  when  they  have  com- 
plied with  the  following  terms  and  conditions,  vis.: 

1.  The  provisions  for  requisite  periods  of  study  mnst  be  fill- 
tilled  by  tierring  a  regular  clerkship  in  the  olBce  of  a  practicing 
attorney  of  the  Supreme  Conrt  in  this  State  after  the  age  of 
eighteen  years;  or  after  anch  age,  by  satisfactory  attendance 
npon  and  BiiceessfuUy  completing  the  prescribed  course  o(  instruc- 
tion at  an  incorporated  law  school,  or  a  law  school  connected 
with  an  incorpomted  coltcKc  or  nniversity  having  a  law  depart- 
ment organised  with  competent  inslrnctors  and  professors.  In 
which  Instruction  as  hereinafter  provided  Is  regularly  given;  or 
after  such  age,  by  pnrsning  snch  course  of  study.  In  part  hy 
•ttendaoce  at  such  law  school,  and  in  part  by  serving  such 
clerkship. 

2.  If  the  applicant  be  a  graduate  of  a  college  or  nniversity.  ho 
mnit  hare  paraned  the  prescribed  course  ot  study  after  hia  grnd- 
oatioo:  and  if  be  be  a  persoii  aduiitted  to  the  bar  of  another 
Slate  or  couotry.  he  must  have  pursued  hla  prescribed  period  ot 
study  sfter  having  remained  as  a  practicing  attorney  in  such 
otlter  Slate  or  country  for  tbe  period  of  one  year. 

3.  Applicants  who  are  not  graduates  of  a  cnlluge  or  university 
snbject  to  the  timitatiMis  nnd  requirements  hereinafter,  in  this 
snbdivlBion  expressed,  or  members,  of  the  bar  as  above  described, 
before  entering  tipon  the  clerkKhtp  or  attendance  at  n  law  school 
herein  prescribed  shall  have  passed  au  examination  conducted 
onder  the  authority  and  In  nccnrdauce  with  the  ordinances  and 
rules  of  the  University  of  the  State  of  New  York  In  English, 
tbrea  jratn;  mathematics,  two  years;  I,ntin.  two  ;rears:  science, 
one  year;  history,  two  vears;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  rniversily,  end  shall  have  filed  a 
eertiBcate  Of  such   fact,   signed  hy  the  commissioner  of  ednea- 

tion,  with  the  clerk  of  the  Court  of  Appeals,  whose  duty  It  shall         — 
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I*  to  return  to  the  person  Demed  therciu  a  certified  copy  ot  the 
MHiiK',  sliowiug  tlie  date  of  such  fiiing.  The  RirgeutR  may  accept 
SB  the  cqoiTalent  of  and  snbstttule  for  the  eiauunatioii  in  thia 
rule  pT(^prilH-d  eithor,  tiTst,  a  t.-<>rtilii'nle  proporlr  aulbeDticatcd 
'  of  hnvinK  Niici-pxsfiill)'  mmpletiMl  ii  full  yeiir'x  ooiinif  of  Btudy  in 
an;  oolletce  or  nniversily:  second,  s  cerliGcatp  properly  autben- 
tlontnl.  of  havTnK  eatiiiraclorilT  completed  a  four  jearx'  coune 
of  Rtiidy  Id  anj  invCitulion  reKislered  by  the  R<-KeDtij  as  main- 
InlniDK  a  antiafactorr  arademic  Htindard:  or.  third,  a  Reftenta* 
diplnmn.  Ail  Kradimtps  of  a  collejie  or  uniTeraity  exiRtinfc  under 
Ihc  KOTornnipnt  or  laws  of  any  foreign  country  other  than  thoaa 
where  Knitlish  iw  the  lanRintce  of  the  people  and  all  applicaota 
who  apply  for  taw  Btudents'  certificateH  ujkiu  eqnivalpnta  or 
HiibHiitiitPH.  as  aliove  provided,  all  or  any  part  of  whkb  are 
earned  or  ismied  in  Hoid  foreiirn  countries.  ahHll  pana  the  Itejcents' 
einminntion  in  Bceond  year  Eni;liRh.  Tiie  RejcentB'  certificate 
ahoTe  preHiTibed  Rhnll  be  deeniefl  tn  take  effect  aa  of  the  date  of 
the  completion  nr  the  Recents'  examination,  as  the  game  Eball 
appear  npon  aaid  certificate. 

4.  S^atlafaetory  attendance  upon  and  the  fuicceHsfiil  completion 
of  the  preHeribed  courBc-  of  tnMrnction  at  a  law  achool,  the  school 
year  ol  which  Khali  conniat  of  not  less  than  thirty-two  Brho«l 
weekB,  exetiiaire  of  rncHtlonn.  in  wlilcb  not  Iphh  than  twelve  hoiim 
of  ettendnnre  upon  law  lecture*  or  recitationa  of  aueh  prcHcrlhed 
conrni',  to  he  Kiven  or  eondiieted  by  reRiilnr  membera  of  the 
faculty,  are  renuired  In  each  week,  ahall  be  deemed  a  year'a 
attendance  nnder  thin  rule.  In  compntinic  the  period  of  clerk- 
ship a  vnration  actnnlly  taken,  not  exreedintr  two  montba  In  each 
yenr  "hall  ho  allowed  aa  part  of  unoh  year. 

It  Hhall  he  the  dntv  of  attomeya  with  whom  a  clerkablp  aball 
be  commenced  to  file  a  certificate  of  the  name  In  the  otOee  of  the 
clerk  Of  the  Tonrt  of  Appealii.  which  certificate  shall  in  each  eaae 
state  the  dale  of  the  becinnlne  of  the  period  of  clerkahlp.  and 
Biich  [lertod  ahnll  be  deemed  to  commence  at  the  time  of  ancb 
lilinlt.  and  nhaM  be  computed  by  the  calendar  year.  In  the  ease 
of  n  qnalified  law  Behoof  in  which  the  nchool  year  conBiHts  of  lens 
than  an  assreKate  of  3S4  hnnts  of  attendance  npon  law  lectiirea 
or  recltntions.  but  where  the  prescribed  course  for  Rradnation  Is 
three  yeara.  a  atudent  who  Kradnatea  therein  npon  the  conipletton 
of  the  prescribed  course  Hhall  be  entitled  to  be  credited  with  two 
yenra'  attendance  nnder  this  mle.  The  same  period  of  time 
iihiill  not  he  dnplicnted  for  different  purpoapH.  except  that  a  ato- 
■tent  attending  a  taw  acbool  a«  herein  provided,  and  who.  dnrlng 
the  TacfltionB  of  aneh  achool,  not  erceeilinB  three  months  In  any 
nne  year.  Bhall  piirane  his  studies  in  the  office  of  a  practicing 
nitorney.  shall  be  allowed  to  eonnt  the  time  no  oecnpied  drtrjnit 
■uch  vacation  or  vncatlonn  aa  part  of  the  clerkahip  in  a  law 
ppclBed  In  these  mlcB. 

...  .  Jip  .Insticea  for  each  Appellate  Divl»ion  may  adopt  for 
their  BPvernI  and  respective  Dcpartmentit  snch  additional  apeclaT 
riitei  for  ascertainlnjt  the  moral  and  ceneral  titne«B  of  aT^lleRnta 
an  to  Biich  .Tnstices  niny  seem  proper.  (Amended  I>ecember, 
llXXi;  April.  IfVW.l 

Tlicse  amendments  ahall  fake  effecl  on  the  firat  dav  of  Jan«, 
lOOS,  hnt  the  amendment  to  «n1<div<B)on  third  of  Rule  five  aball 
not  apply  to  any  ntiidcnt  whoKp  clerkship  or  attetidatfce  at  ■ 
qoalified  law  achool  baa  already  beirnn,  or  aball  have  begun  prior 
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RILES  FOE  ADMISSION  OF  ATfORXKVH 

f  the 

■   law   school   estab- 
■  imiTPr'.ify. 

RULE  Vi. 

Th«  Stale  Board  of  Law  Examiners,  btfore  adiuitting  an  appll- 
r:i,it  In  an  examination,  shall  reiinin:  proof  thiit  the  preliminary 
ittidilioni  prescribed  lij-  tlitso  rules  hnve  l>e.ji  fullilled,  wUii-L 
PHfthall  he  made  an  fnlioirs.  vix.: 

1.  Thai  ihe  applicant,  in  a  college  KrRdiiRtc.  by  the  prnilnction 
of  liii  diploma  or  ci^rtiticnte  at  graduation  uiiilcr  the  seal  o(  the 

t  That  he  has  been  admitted  to  the  bar  of  auntlier  State  or 
"ontrj,  bj-  the  production  o(  bis  licMise  or  certilicnte  eiiecnted' 
Ij  thf  proper  aathorities. 

3.  Thai  he  has  served  a  reenlar  clerkshiii  in  tlie  ofli<e  of  k 
initicini  Bltomey  of  the  Supreme  Conrt  in  this  State,  after 
ibeiiie  of  eighteen  years,  by  producinR  and  filine  with  the  Board 
1  rprlifidl  wipj  of  the  attorney's  eerlifieate  as  filed  in  the  office 
onhe  rfetk  of  the  Court  of  Appeals,  and  producing  and  Sling  an 
uMiiil  of  the  attorney  or  atlornejs  with  whom  such  olpckKbip 
»■*  fMred,  sbowiiiR  the  ailual  service  of  auch  n  elerkship,  the 
"ulinoiniT  Bad  end  thereof,  and  tlint  not  more  thon  two  monthh* 
noalion  was  taken  in  any  one  year.  Both  of  said  affidavitK 
■oa  be  to  the  effect  that  duriuE  the  entire  pi-riod  of  Mich  elerk- 
4ip.  Picept  ducine  the  stated  vacation  time,  the  applicant  wa" 
■finaiij  employed  by  wid  attorney  as  a  reKnIar  law  clerk  and 
•radfiit  ■-'-•'-      ~  -    --'   --'--  <-!-  -■■■- — ■---    -    '     .  ■ 

Wjntw  honrs  of '  thL   

1.  The  lime  of  study  allowed  in  a  law  arhiMil  nnisit  be  proved 
•■nb*  nertificnte  of  the  teacher  or  president  of  the  fnrully  under 
"Wse  Instnii'tidnK  the  person  hna  atudied,  under  the  seal  of  the 
ttHMl.  if  such  There  be,  in  addition  to  the  nilidnvit  of  the  appli- 
ntu  vhirb  mu»t  also  stale  the  nee  at  which  the  applicnnt  began 
bif  iKcndsnce  at  sui-h  law  achool.  finid  ceriificitc  and  affidavit 
nw,  nlm,  state  facta  required  by  subdivision  four  of  Rule  V; 
»hirh  proof  must  he  satisfactory  to  the  Foard  of  Examiners. 
.  5.  That  the  applicant  has  passed  the  ReRents'  einniination  or 
iM  Bioivalenl.  must  be  proved  bv  the  production  of  a  certified 
"Tr  ot  the  Recent.')'  Certificate  filed  in  the  office  of  the  clerk  of 
'k-rnnrt  of  Appealn.  as  hereinbefore  provided. 

B.  Wlen  it  KB tisf actorily  appeara  that  any  diploma,  affidavit 
'■r  wrtifii-ate  rc<|uired  to  be  produced  has  been  lost  or  destroyed 
nlfeflt  the  fault  of  the  applicant,  or  has  been  unjustly  refused 
w  »iihhp|d.  or  liy  the  death  or  absence  of  the  person  or  •ffleer 
'b-i  sJinnM  have  made  it,  cannot  be  obtained,  the  Board  of  Law 
Fjsfltiners  may  accept  such  other  proof  of  the  requisite  facts  as 
'^J  shill  deem  fiiillteient 

'•A  law  student  whose  clerkship  or  attendance  at  a  law  school 
"'  ilrwidy  hetrin  as  shown  by  the  records  of  the  Court  of  Ap- 
'^U.  nr  'if  any  incor_porated  law  school  or  law  aehool  eetah- 
li'iiwt  In  connertion  with  any  colleee  or  university,  may  at  his 
"fiintt  file  or  produce  instead  of  the  proofs  reiinireil  h.v  these 
r'.N.  fho=p  required  hy  the  rnles  of  the  Ponrt  of  Appeals 
i^-Vfi  December  2,  I8t>5.     (Amended  December  20,  100(i.) 
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Rules  VII,  VIII     KLLtiS  FOR  ADMISSION  OF  ATTORSEYS. 

RULE  VU. 

When  tbe  GIIiik  oI  a  LiTtifii-ate  ns  required  by  these  mice  has 
been  omitted  by  excusohle  mistake,  or  without  fault,  the  court 
may  order  such  filing  as  of  the  proper  date.  All  certilicateB  ht'rc- 
tofore  isDued  to  law  studeuts  liy  the  Board  of  Regents  and 
founded  upon  equivalents  instead  of  an  actual  examinatiou,  ari^ 
ratidated  and  made  effectual,  aod  may  be  accepted  as  eaBlcieDt 
by  the  Board  of  Law  EsamineTB. 

RULE  vni. 

The  State  Board  it  Law  Examiners  ahell  be  paid  as  compen- 
sation, each  the  sum  of  two  thousand  dollars  jwr  year,  nod.  in 
addition,  sucb  further  sum  as  the  court  may  direct,  and  un  an- 
nual sum  not  exceeding  two  thoufinnd  dollars  per  year  sball  bo 
allowed  for  neceBsary  disbursements  ol  the  Board.  Ever}'  appli- 
cant for  examination  Hhall  piiy  to  tbe  examiners  a  fee  of  ten 
dollars,  which  shall  be  applied  upon  the  compeusation  lud  al- 
lowance above  provided,  and  any  surplus  thereufter  remainioK 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Bx- 
aniinerH  and  deposited  in  immc  bank  In  Rood  standing  in  tbe  city 
of  .\tbany  to  bis  credit  and  snliject  to  hiK  draft  as  such  treaaurpr 
when  apjimved  by  the  (.'hief  JudRe.  The  examinations  held  by 
Huch  State  Board  of  ExamlnerK  may  be  eonducted  by  oral  or 
written  ouextions  and  answers,  or  partly  oral  and  partly  written, 
but  shalf  be  as  nearly  tinifomi  In  the  knowledge  aod  capacity 
which  they  shall  require,  as  is  reuxonably  poRslble.  An  appli- 
cant who  bas  failed  to  pass  one  examinutiun  cannot  again  be 
examinei!  until  at  least  three  months  after  Kuefa  failure. 

These   rules   shall   talie   effect   on   July   1,   1U07.      (N.  B.   See 
Rule  V,  tor  time  of  taking  effect  of  that  rulej 
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IHDEX  TO  RULES  OF  COURT  OF  APPEALS. 


[Th«  references  nre  to  the  nuinbera  of  the  rules.) 
Affirmance,  of  judgment  hy  default,  when  ordered,  R.  XV. 

remittitur   not    to   be   sent    to   court    bflow    wihout   notice, 
R.  XVII. 
Appeal,  waived  by  failure  to  tnnke  proper  irtum,  R.  I. 

dismissal  of,  for  failure  to  Hie   return,   R.  I. 

when  waived  for  failure  to  serve  case,  R.  VI. 

order  for  dbmissal  of,  on  default,  R.  XV. 
Ai-gnmeiit,  time  allowed  for,  R.  XIII. 
Attonteyi,  of  parties  below  to  continue  to  ait.  R.  III. 
Calendar,  criminal  causes  to  be  placed  upon,  11.  IX. 

call  of,  R.  XII. 

exchange  of  causes  upon,  R.  XII. 

causes  regularly  passed  to  be  placed  on  aubscijuent,  R.  XII. 

causes  placed  upon,  R.  XIX. 
Cue,  on  appeal,  to  be  made  by  appellant,  R.  IV. 

form  of,  R.  IV. 

how  to  be  printed,  R.  V. 

copies  of,  to  be  served  on  opposite  party,  R.  VI. 

failure  to  serve,  effect  of,  R.  VI. 

wheti  to  be  died  with  cl&rk,  R.  VII. 

how  disposed  of,  R.  VII, 
Ciimiaal  Cansm,  may  be  put  upon  calendar  at  any  time,  R.  IX. 
DefAoltB,  reversal  of  judgment  by.  not  allowed,  R.  XV. 

affirmance  by,   when  ordered,   K,   XV. 
Pacta,  to  be  stated  in  points,  E.  VUI. 

not  to  be  disRissed  at  length.  R.  VIII. 
Ciurdiana,  of  parties  in  courts  below  to  continue  to  act,  R.  III. 
Hotians,  when  heard,   R.  XI. 

granted,  of  course,  when,  B.   XI. 

for   re-argument,   R.   XX. 
Votke,  to  require  return  to  be  made,  R.  I. 

to  require  service  of  case,  R.  VI. 
Order,  dismissing  appeal  for  failure  to  file  return,  R.  I, 

to  make  further  return,  R.  II. 

dismiBaing  appeal  for  failure  to  serve  case,  R.  VI. 

to  stay  proceedings,  R.  XVIII. 
Poiftti,  how  printed,  R.  V. 

filed  with  clerk  of  court,  R.  VII. 

not  received   unless   filed,   B.   VII. 

how  disposed  of.  R.  VII. 
Pieferencea,  causes  entitled  to,  R.  XIV. 
Stmittitur,  what  to  contain,  R.  XVI. 

not  to  be  sent  to  court  below  until  after  notice,  B.  XVII. 
Keanration  of  causes,  how  and  when  made,  R.  X. 

for  day  certain,  priority-  of,  R.  X, 
Keturn,  failure  of  appellant  to  make,  R.  I, 

further,  when  may  be   ordered,   R.  II. 
Sereiul  of  judgment  by  default  not  allowed,  R,  XV. 
""'    '""'     ,  causes  upon,  when  received,  R.  IX, 
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INDEX  TO  BULES  FOB  THE  ADMISSION  OF  AITOB- 
NETS  AND  COUNSELOKS-AT-LAW. 


Admission  of  Attorneys,  who  bIibU  have.  It.  I. 

nlio  ]iH\~e  priiL-ticeil  outside  of  Stiite,  K.  II. 

<(ii;i1ili(iinanK  frir,  K,  II.  , 

liMiiff  ot  tertificiite  for,  R.  Ill, 

iifliilnvits  of  good  inornl  uli  a  ratter,  II.  111. 

to  entitle  nil  upjilicaiit  to,  E.  IV. 

HKfl  for,  R.  IV. 

«liLdy  for,  It.  IV. 

fee  of  iipplic-ant  !nr,  R.  VIII. 
Affidavits,  of  Kood  nioiiil  chiir.iffer,  It.  111. 

sliowioK  -<Tviep  of  clcvksliip,  R.  \\. 
Applicant,  to  entitle  an,  tu  adiiiitiHii)n,  R.  IV. 

oiti^ensbip  iind  ase  ot,  R.  IV. 

for  ex  mil  in  at  ion,  previous  stmly  o(,  R,  \'. 

period  of  study  of,  if  a  grailuatc  of  coUegp  nr   univorsitv, 
R.  V. 

if  n   |)crson   admitted   to   bar  of   anotlier   Stale  or  country, 
R,  V. 

if  not  a  ^adiiatp  or  admitted  in  the  ^u.  B.  V. 

speeial  mips  for  ascertaininti;  fitnefiB  of,  R,  V. 

fee  of,  for  admission.  R,  VIII. 
Attorneys.     fSeo  admis-sion  of.) 

Certificate,   for   admission   of   attorneja   and   couunelors   at   law, 
R.  III. 

iif  cicrkshiii,  to  Ije  filed  hv  attorney,  K,  V. 

filiiiK  of.  it  omitted  without  fault,  R.  VII. 
Clerkship,  nLto  f..r,  R.  V. 

period  of,  how  eonii.utcd,  R.  V. 
Counselors  at  Law.     (See  adniixHion  of  attorneyH  and) 
Examination,  appHcanta  for,  previoiia  slurtv  of,  R.  V. 

niny  lie  oral  or  writtfn.  R.  VIII. 

failure  to  paiis,  applieant  not  to  l»e  examinetl  again  vrithin 
three  montlis,  R.  VIII. 
Examiners.     (See  State  Board  of  Ijiw  f^^auiinera. ) 
Graduates  of  a   eollejre,  ele.,  time  ot  study,  R.  V. 

jirncif  rer]uired,   R.  V. 
Law  School,  iitleiidanre  iit,  R.  V. 
Military  or  Naval  Service,  time  sjjetit  in.  H,  X. 
Regents,  e.Tlific.-ile  of.  in  what  Mihjei-ts,  R.  V, 

previous  eprlifieate.  pITeet  of.  R.  VIT. 
Holes,  adoplion  of  speelal,  by  <?ach  Appellate  MvisTon.  R.  V. 
State  Board  of  Law  Examiners,  certlfleatc  of  the,  to  be  filed  -wfth 
t'le  eouit.  R.   III. 

proof  rtijuirpd  by.  R.  VI. 
mpensation  ot,  R.  VIII.  ,    ,  .,,|...,G(^(^';lc 
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General  Rules  of  Practice. 


SUPREME  COURT  RULES. 


.    brU   at    Albanr. 


BnlF   1.    AppUcaBi*  lot  adaalnatvn  as  BtloraerB. 

ApplieaiitB  for  udniUsion  as  uttorneja  and  coimxelorB  nho  have 
['SshtI  ttu-  t^xamiuutiou  prescribeil  by  the  riilts  uf  tbe  Court  of 
Ai^iralu  »balt  tile  tbe  certificates  of  tlie  ejiaminera  witb  evidence 
'■t  •^rai-ter  with  the  cIhcIi  uf  the  Atitiellate  Diviaioa  of  the 
pmprr  dvpartnirut  at  sacb  times  as  shall  be  directed  by  special 
iipirr.  (ir  by  rules  Of  the  court  iu  such  depaitmcot. 

■■)»  2.    rapera,  wiiere  fliedi  ladoiBcmenta. 

TLe  papers,  in  cases  pending  in  the  A|>|K.'1lute  DiTJaioD,  shall  be 
KhI  irith  the  clerk  of  such  division  of  the  department  in  which 
ihp  aue  is  p^ndinfc-  In  all  other  cases  wheie  no  provisiou  is 
nade  b;  tbe  Code,  papers  in  tbe  Supreme  Conn  ghnll  be  iiled  in 
ilio  aSice  of  the  clerk  of  Ihe  count;  apecifieil  in  ttie  complaint  aa 
th»  place  of  trial.  In  Surronnte's  Courts,  in  the  office  of  Snr- 
«>(«'«:  in  Wher  courts  of  record,  in  the  office  of  the  respective 
tfcrt^  thereof.  In  case  the  place  of  trial  be  chanced  to  another 
ivnntj-.  nil  subsequent  papers  shall  be  filed  in  tbe  eonnty  to  n-hieh 
Wft  change  is  made.  All  papers  aerved  or  tiled. must  be  Indorsed 
I*  snbseribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
wme  uf  [he  party  if  be  appears  in  person,  niid  his  or  tbeir  ofliee 
•ddrfis,  or  iilace  of  buainess. 

Rmie  3.  Motion  papers,  to  be  sjieeULed  in  aFder;  elleet  of 
■•■-•llBSt  ratry  of  ordrr. 

Wlif-n  any  order  is  entered,  nil  tbe  papers,  used  or  read  on 
the  niotiun  on  either  side,  shall  be  siiecitied  in  the  order,  and 
fkiil  i*  filed  with  the  clerk,  nuleKs  already  on  file  or  otherwisi- 
'•nlttvd  by  the  court,  or  the  order  may  he  set  aside  as  irregubir, 
with  rustB,  The  clerk  shall  not  enter  sueU  order  uniess  the 
I^lKTs  are  filed,  except  when  otherwise  specially  directed  by  the 

Wbi-n  the  nlfidaTils  and  pajiers  upon  a  non-enumerated  motion 
ariTMiair*^  by  law  or  by  the  rules  of  Iho  court  to  be  filed,  and 
ifci-  urder  to  be  entered  in  a  c<iDnty  other  than  that  in  which  the 
trAioB  is  made,  the  clerk  shall  deliver  to  Ihe  party  prcralliuK  in 
Ik  motion,  unless  the  court  shall  otherwise  direct,  n  eerlified 
(upy  of  the  roach  minutes,  shon-intt  what  puiiers  were  used  or 
nii,  loeeiher  with  the  affidavits  and  papers  used  or  read  upon 
■mh  motion,  with  a  note  of  the  decision  thereon,  or  the  order 
(Tirwtnl  lo  I^"  fntcred,  pmperly  certiMed.  It  stiall  be  the  duty  of 
Uf  iflrty  to  n-hom  such  pnihth  are  di'livered  to  cnnsit.(hn  tsjipe 
77  ^ 


Rules  4-7      GENERAL  RULES  OP   PRACTICE. 

to  be  filt'J,  and  the  proper  order  entered  in  the  proper  count; 
wilUiii  leii  diLj'H  thoroaflcr,  or  the  order  may  be  set  anide  <s 
irregulHr,  with  costs. 

RnlF  4.  liDdertaJiliiK  and  andavlt  ta  proeeMllDKa  for 
Inlnnodoni    allachmeDt,   order    of   arrest   aad    nrlt   to    lie 

tiled. 

Except  whore  athorwise  express];  provided  b;  law,  it  shall  be 
the  duty  ol  the  uttomey  of  the  party  rcqnired  to  gi^e  a  bond  or 
uiiilprtakiug  to  forthwith  file  the  same  with  the  proper  clerk;  and 
iu  L'SHU  such  bonds  and  undortakiugs  shall  not  be  so  filed,  anj 
|ia.rty  tu  the  tiction  or  special  pruceeding,  or  other  persons  ioter- 
ested.  shall  be  at  liberty  to  move  the  court  to  vacate  tiie  pro- 
rei^dtngs  or  ordtr  as  if  no  liocid  or  undertaking  bad  been  given. 
It  shall  also  be  the  duly  ot  the  nttomcy  to  file  the  petition  or 
affidavit  upon  which  an  injnnctioD,  attachment,  order  of  arrest, 
or  writ,  hiis  l)een '  granted  within  ten  days  after  the  same  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  parly  may  move  to  vacate  the  order,  war- 
rant or  writ  and  the  nuuie  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  tor  proper  cause  shown  time  to  file  the 
same  shall  bo  exteuded. 

Hnlr  D.    8nr«tlea,  JnstlfleBtton  of  bonds  to  b«  aelcnovrl- 

Whcni'ver  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  ti)  require  personal  sureties  to  justify,  or,  if  the  secoriir 
offered  is  by  way  ot  mortgage  uu  real  eatate,  to  require  proof  of 
the  value  of  nuch  real  estate.  And  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  lie  duly  proved  or  acknowl- 
edged iu  like  mauner  as  deeds  of  real  estate,  licfore  the  same 
shall  bo  received  or  filed. 

Iu  no  case  shall  an  attorney  or  counselor  be  surety  on  an; 
uudertnkiug  or  boud  required  by  low,  or  by  these  rules,  or  by  anf 
order  of  a  court  or  judge,  iu  any  action  or  proceeding,  or  be  bill 
In  any  t-ivil  or  criminal  ease,  or  proceeding. 

Knlo  tt,    JItaerllFs  r^tnn,  boir  eompelled. 

At  any  time  after  the  day  when  it  is  the  duty  ot  th»  eheriff.  or 
other  otlicer,  to  return,  deliver,  or  file  any  process  or  other  paper. 
by  the  pnivinions  of  the  Code  of  Civil  I'rocedure,  or  by  these 
rulefl  of  the  courls.  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  niay  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper,  as 
the  case  may  be.  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  nn  attachment  should 
not  issue  agnin^it  talm. 

Rnle  T.    Doolca  to  be  kept  liy  elerlc  of  eoarts. 

The  clerk  of  the  Appellate  Division   in  ('ach  department  shall 

!.  A  book,  properly  indexe<l.  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedinirs  which  are  pending  In  that  court, 
and  all  urtinnj,  or  -ipecliil  proceedings  commenced  in  the  Appellate 
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Ditision  with  ontritp  under  each.  Hhonidi;  the  proceed in>rs  tHki-ii 
thOTi'in  aud  the  final  disitOHitioii  ttierpcif, 

2.  A  nitmito  book,  showing  the  prorcpdiiijts  of  tlio  court  from 

3.  A  rvinittilur  book,  cootnlniiiK  the  final  order  made  upon  the 
deciEiou  of  each,  case,  a  certified  copy  of  which  shall  be  traiiH- 
miHed  to  the  propor  elerk  ns  reijuired  by  tlie  Code  of  Civil 
Prixredure. 

4.  A  book,  properly  indexed,  in  n-hich  shall  he  recorded  nt  lar^i- 
all  bdods  or  undertakings  fi1»3  lu  his  office,  n'ith  n  stntenieiit  of 
the  action  or  special  proc'eediuK  in  which  it  is  siven.  and  a  stnte- 
meot  of  any  dispomtion  or  order  made  of  or  concerniiiR  ft. 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  "  judgment  book "  required  to  be  kept 
by  the  Code  o(  Civil  Procc<5ure; 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  tith' 
of  all  civil  actions  and  Bpecisl  proceedinRa,  with  proper  entries 
under  each  deiiotiuf:  the  papers  filed  and  the  orders  made  an<l 
the  steps  taken  therelu,  with  the  dates  of  the  spverai  proeeedinKs. 

2.  A  taook  in  which  shall  be  entered  at  large  each  bond  niid 
undeKaking  Jiled  in  his  oftice.  with  a  statement  shon-iiii;  when 
filed  and  k  statement  of  nny  disposition  or  order  made  of  or 
TOocernitig  it. 

3.  Such  other  books,  properly  indexed,  as  may  be  necessary  li> 
enter  the  minutes  of  the  court,  docket  judsrments,  enter  orders 
ind  all  other  necessary  matters  and  proceedings,  and  such  otlier 
books  as  the  Apiiellate  Division  in  each  department  shall  d.rcel. 

RbI«  S.   JndKmeata.  enterlngc  nnd  dockctlDK  of. 

Judgments  shall  only  be  entered,  or  docketed,  in  the  ofllcea  or 
the  clerks  of  the  courts  of  this  State,  within  the  hours  Uuring 
which,  by  law,  they  are  required  to  keep  oiwa  their  ri'specllve 
offices  for  the  transaction  of  business,  and  nt  no  olhor  time. 

Rote  n.    Entry  of  appearance. 

At  any  time  after  an  uppearuuce  the  plaintifE  may  hare  the 
same  entered  in  the  proper  book  ki'pt  by  the  clerk,  on  filing  an 
affidavit  of  snch  appearance,  statiuj;  when,   how  nnd   by  whom 


Rnle  lOf    Ghanir«  of  attorney*. 

An  attorney  may  lie  changed  by  consent  of  the  party  and  ]ii» 
attorney,  or  upon  application  of  the  client  upon  cause  Hhown  ami 
npon  such  terms  as  shall  be  Just,  by  the  order  of  the  court  or  a 
Jndgc  thereof,   and  not  otherwise. 

Rule  11.    AKr*enieBt»  bettveen  partlrs  or  atloraeya  to  b*- 

No  private  agreement  or  consent  between  the  parties  or  their 
■Itorneya,  id  tesiiect  to  the  pro<'*i'dinRs  in  a  cause,  shall  lie  bind- 
ing, unless  the  same  shall  have  been  ri'dni'i'cl  to  the  form  of  an 
order  by  consent,  and  entered,  or  iinleHs  the  evidenci'  thereof  shall 
be  JD  writing,  subscribed  hy  the  jmrty  against  whom  the  same 
■hall  be  alleged,  or  by  his  attorney  or  couusel, 
TB 
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Rale  IX.    Conicntia  (u  iiuyinenf  at  mone)-  ont  of  court. 

All  couHciilH  proriditi);  (or  the  paj'iueiit  of  moDpj'  out  of  court 
Rball  be  iU'kiioivliilsi?d  bvfure  un  offltcr  uiitborlied  to  take  the 
H(-ki)OU'lodKiiii-ut  of  dci'ilN.  accompantpd  vriib  proof  of  the  itlentitr 
of  the  applicant  from  Home  person  other  than  the  applicant,  be- 
fore nu}'  order  is  granted  thereoD. 

Rnic  13.    Ordera  at  arrrat,  IniaDetlon  or  attaeliMieBt. 

Ererj  order  of  arrest,  as  well  as  ererj  injunction  or  attach- 
muiit,  Ehall  briefly  otatc  the  grounds  on  which  it  is  Kranted. 

Rnle  14.    Olaoovr-ry  s(  boolia,  papvra  aad  dooammta. 

ApplicationH  ma.v  he  niaile  in  the  manner  provided  by  law  to 
compel  the  prodiiclion  and  discovery  or  inspection  with  copy  of 
books.  pa|>erH  and  dncuments  relating  to  the  merits  of  any  ciTil 
■ctiou  pending  in  court  or  of  any  defense  of  such  action,  in  Ihe 
following  caws: 

1.  By  the  plaiiitifF,  to  compel  the  discover}'  of  books,  papers  or 
docnmenls  in  the  poKscssiun  or  under  Che  control  of  thi^  defendant, 
which  may  be  neccHsary  to  enable  the  plaintiff  to  frame  bin  com- 
plaint or  to  answer  any  [ilcadiiig  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discover;  of  books, 
papers  or  docunients  in  the  irassession  or  under  the  control  of  the 
Iitaintiffs,  nhich  may  lie  necessary  to  enable  the  defendant  to 
nasn-er  any  pleedinK  of  the  plaiQtifTH. 

3.  Gither  party  may  be  compelled  to  make  discovery  of  any 
Imoh,  document,  record,  article  or  property  in  his  poeaeasiou  or 
tinder  his  control,  or  in  the  possesHion  of  hia  aeent  or  attorney, 
upon  its  appearing  to  the  aatisfactioirof  the  court  that  such  book, 
ilocumeut.  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  specini  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rnl«  IS.    Form  of  application  far  dlacoverr  ol  Itoalia. 

The  moving  papers  upon  the  application  for  such  discovery  or 
iimpection  shall  state  the  facts  and  circnmstancea  on  which  Ihe 
Hiinie  is  claimed,  and  shall  he  verified  by  affidavit  stating  that 
file  books,  papers,  articles,  property,  and  documents  whereof  dis' 
(-overy  or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  poases- 
sion  or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  ahall  show 
to  the  satisfaction  of  the  court  or  jndge  tlie  materiality  and 
necessity  ot  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  hi>  reiinircH.  and  in  the  i-nHC  of  books  iind  papers. 
that  there  are  entries  therein  ns  In  the  matter  ot  which  he  seeks 
a  discovery  or  inspection. 

Rnlr  19,    Contenta  of  order)  »t«r  of  nraee«aiiur<t. 

The  order  for  granting  the  npplicati<m  shall  specify  the  mode  '' 
in  whicii  the  disc^overy  or  Inspection  Is  to  In-  mailc,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  cojiies  ot  the 
matters  to  Im'  discovere<I,  or  to  allow  an  Inspection  with  copy,  or 
by  requiring  him  lo  produce  and  deposit  tile  same  with  the  clerk. 
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idImb  otherwise  diiectn)  in  the  order.  Tbe  order  shall  also 
fjmritj  the  time  witbin  H-hicb  tbe  disroTery  or  Inapet^tlon  Is  to  be 
midr.  and  trhen  papers,  articles  or  property  are  required  to  be 
dtpnajtrd  or  inspected,  tbe  ari^r  sball  specify  the  time  the  dc- 
liowt  or  tbe  opportnntty  for  inspection  shall  continue. 

The  court  or  jndge  may  direct  that  the  order  dlrerting  the  dis- 
(OTfry  or  insiwction  ahnll  operate  na  a  stn.r  o(  all  other  proce<il- 
bifa  in  the  cause,  either  In  whole  or  in  part,  until  sucb  order  shall 
hive  been  complied  with  or  yarated.     {As  amended  October  24. 


Bale  IT.  Avplla^tlon  tor  a  imbpovnn.  to  ponipel  tlif  at- 
tfBiaaw  9t  m  ^Itnenii  to  obtalH  (^ntlmoiir  nnnep  deponi- 
tlatn  takpa  irlthln  tk«  State  (or  mat  -nltlioiit  the  Slatr, 
aMA  yr#cegdlnga  tliercon. 

The  petition  prescribed  by  section  91*1  of  the  Code  of  Civil 
■rnrednre  most  Htate  tcenemlly  the  uatnre  of  the  action  or  pro- 
«ediiiE  in  which  the  testimony  is  BooKht  to  be  taken,  and  that 
tlie  teatimoDy  of  a  witness  is  niaterinl  to  the  issues  presented  in 
npb  ictioD  or  proceeding,  and  ahnlt  act  forth  tbe  slibatance  of, 
or  Sire  anneied  thereto,  a  copy  of,  the  commission,  order,  notice, 
cDDjent  or  other  authority  under  which  the  dejHisitlon  is  taken. 
In  nee  of  an  application  for  a.  sobpnena  to  compel  tile  production 
of  bniks  or  papem.  the  petition  shall  specify  the  particular  book" 
or  pipFTs  the  production  of  which  ia  aoneht,  and  show  that  aueh 
^•ii  or  papers  ore  in  the  posscsfiion  of  or  niider  the  control  of 
tke  witness  and  are  material  npon  the  issues  presented  !□  the 
•■tioD  or  special  proceeding:  In  which  the  deposition  of  the  witness 
i"  snnfit  to  be  taken,  Unleis  the  court  or  .TudKe  Ik  satisfied  Ihiit 
'i^  Ipptication  in  made  in  eood  faith  to  obtain  testimonr  within 
wiion:!  914  and  015  of  the  Code  of  Cirll  Pni'-ednre,  he  slinll 
ii"nr  the  application.  Where  the  subpoena  directs  the  produc- 
'»«  of  books  or  papers,  it  shall  specift-  the  pnrtlculiir  books  or 
papers  to  be  produeod,  and  shall  specify  whether  the  witneaH  Is 
rwinited  to  deliver  aworn  copies  of  snch  hooks  or  papers  to  the 
fonnnissioner,  or  to  produce  the  original  thereof  and  deposit  the 
^ame  nith  the  coiumissioucr.  Thin  subpoena  must  he  served  u|ion 
lb  witness  at  least  two  days,  or  in  case  of  a  snhporm  requiriiiK 
the  production  of  books  pr  papers,  at  least  live  days  before  tlii- 
dijon  which  the  witness  shall  be  commanded  to  anr>e!ir.  A  piirfy 
'■"  n  action  or  proceeding  in  which  a  depositinn  is  Koiteht  t»  lie 
Ulien,  or  a  witneHS  subpoenaed  to  attend  and  irivc  his  deposition 
wj  ipplj-  to  the  court  to  vacate  or  modify  such  Riibpocna. 

Tpan  proof  by  affidavit  that  a  person  to  whom  n  snhjioeua  wns 

unti  hac  failed  or  refused  to  obey  such  subpoena:  to  lie  duly 

'woTB  or  affirmed;   to  testify  or  answer  a  qucKtion  or  uni-slinus 

Ftoponcded  to  bim;  to  produce  a  book  or  paper  wbii'h  he  has  iH'cn 

!uhpoenaed  to   produce,   or  to  Bubscrilw  to  his  d(']icisitiiiTi   ivlicn 

"OTwtly  taken  down,  n  Justice  of  the  Supreme  Court  or  a  Couniy 

Jsiiis  »hall  grant  an  order  requirinK  such  periiou  to  show  caiisi' 

l+furf  tbe  Supreme  Court,  at  a  time  and  place  specified,  why  hii 

^nld  not  appear:  be  sworn  or  affirmed;  testify;  answer  a  ques- 

'icD  or  i|iiesti»nit   pnii><»in*led :  produce  a  hook  or  |Hi|H>r;  or  kii1>- 

i    fribe  to  his  deposition,  as  the  case  nmy  be.     Such  ntlidavit  shall 

!    iho  M  forth  the  nature  of  the  ajtioti  or  special  proceeding  in 
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which  the  teetimuny  ia  souKbt  to  be  takeo,  and  a  copy  of  Ibe 
pleadiugB  or  other  papers  deliiiinK  the  iaauea  in  aucb  actioo  or 
epecinl  iiroceedinK.  or  the  facts  to  be  proved  therein.  Upon 
tbe  return  oj;  such  order  to  show  tause,  the  Supreme  Court  ahall 
upon  such  affidavit  aud  upuu  ttie  origiuol  |>etitioii,  and  upon  mtb 
other  facts  as  uhail  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  swum  or  affirmed;  testif;:  answer  ihe 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
■ubscribe  to  his  deposition,  na  the  case  may  l>e,  and  maj-  prescribe 
such  terms  and  cniiditionB  as  shall  spem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  romplf  with  any 
order  of  the  court  made  upon  such  determination,  Ihe  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cauBs 
before  it  or  him  at  a  time  and  place  therein  specified,  why  snth 
person  shonld  not  be  ptinished  for  the  offense  s»  for  n  coiitempl. 
Upon  the  return  of  (he  order  to  show  canse  the  questions  -which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  eatiiMished  to  the  sntiafaction  ot  the  couR  or  judge 
befor«  whom  the  order  to  show  cause  ia  made  returnable,  the 
court  or  judKe  ahnll  enforce  the  order  anil  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witneas  in  the  Supreme 
Court.    (As  amended  October  24.  1899.) 

Rule  If).  Prnof  o[  serrlee  of  ■■nBOBa  bT  peFBOns  other 
than  aherlffi  lit  divorce  easeB. 

Where  personal  service  ot  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  miide  bj  aDT 
other  person  than  Ihe  sheriff,  it  shall  be  uecessurj'  for  such  person 
to  state  in  his  affidavit  of  service  bis  nice,  or  that  he  is  more  than 
twenty-one  years  of  ajte;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
Kcrred  to  be  the  person  mentioned  and  dewcrilied  In  the  summons 
ns  defendant  therein,  and  also  to  slate  in  his  nffldavlt  that  he 
left  with  defendant  snch  enpy,  as  well  ns  delivered  it  to  hiio.  No 
such  service  shall  he  made  by  any  person  who  iH  less  than  eighteen 
years  of  ace. 

In  actions  for  divorce,  or  to  aimiil  a  marriaee.  or  for  sepnmie 
maintenance,  the  adtdnvit.  in  addition  to  the  above  reqnirements, 
ahall  stote  what  knowledge  the  ntflnnt  had  of  the  iwrsnn  served 
being  the  defendant  and  proper  person  <o  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  In  court  and  be  einmined  in  respect  thereto,  and  when 
service  has  been  nia'^e  liy  the  sheriff,  the  court  must  require  the 
officer  who  made  fht  service  to  appear  and  he  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  ot 
service  the  nffldavit  of  snch  officer,  that  he  knew  the  person 
served  to  be  the  some  |)ersoo  named  ns  defendant  in  the  summons, 
and  shall  also  state  the  .'lonrce  of  his  knowledge. 

ic  folloed. 

^  , _,  _. , .  affidavit,  case,  bill,  exception!",  re- 
port, paper,  onler  or  judgment  exceeding  two  folios  in  length. 
ahall  he  distinctly  numbered  and  marked  at  each  folio  in  thf 
margin  thereiif.  and  all  copies  either  for  the  parties  or  the  cnnrt 
shall  be  numhered  nr  marked  in  tbe  margin,  so  r.n  tn  conform  tn 
the  original  draft  or  entry  and  to  each  other,   and   shall  he  in- 


GENERAL  EULES  OF  PRACTICE.      Bules  20.  2t 

lanri  with  the  title  of  the  cause.  All  the  pleadbgs  and  other 
pmrwdioRg  md  copies  thereof  shall  be  fairl;  and  leRtbly  nrittra 
or  priDted,  and  if  not  so  written  or  printed  and  folloed  aod  io' 
doiicd  IB  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
mn  hear  any  motion  ur  epplioation  founded  thereon. 

All  pteadinea  and  other  papers  in  an  action  or  npecial  proceed- 
i)f  Krred  an  a  party  or  an  attorney,  ur  filed  with  the  clerk  of  the 
BWrt,  mnst  ™mply  with  section  798  Of  the  Code  of  Civil  Pn>- 
frfnre  and  mnat  be  written  or  printed  in  blaek  eharactenf;  and 
H  rkri  of  the  court  shall  file  or  enter  the  same  in  his  offic^e  un- 
las  it  enmplipB  with  this  rule.  The  party  njion  whom  the  paper 
11  wtthI  Khali  be  deemed  to  have  waived  the  olijerlinn  (or  iinn- 
fBinpliance  with  this  role  nnlens  within  twentj--foiir  hours  after 
Ikerwpipt  thereof  he  rplnrns  snch  papers  to  the  party  scrvinft  the 
■n*  with  B  statement  of  the  partleiilnr  objeelion  to  its  rfcMjit: 
lut  Ihiii  waiver  shall  not  apply  to  papers  required  ti>  be  filed  or 
WtCTpd  to  the  conrt. 

It  iliall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
vn  >b(I!  be  furnished  for  the  nne  of  a  eonrt  on  trinl.  to  plainly 
*itinMlte  on  each  pleadinfr  the  part  or  parts  thereof  rinimed  to  he 
itoiitted  or  ointroTerted  by  the  succeeding  pi  en  dings.  (As 
■mnided  October  24,  JSM.) 

Bite  to,    9«iTtc«  and  BettlemeBt  of  tnlcrroi^Btorieii. 

Imtrrof-atorieH  to  be  adlxed  to  a  rommiKxion  ixsued  under 
iTtUif  second  of  title  three  of  the  Code  of  Civil  Procedure  shiill 
l<  w-rred  within  ten  dn.vs  after  the  entry  of  the  order,  nllowiue 
tb  rammiasion.  CrosB-lnterrogatories  shall  be  served  within  tun 
kyi  after  the  service  of  the  interroKatories,  unless  a  clifferrut 
time  ii  fixed  therefor  by  the  order  Allowing  the  commi.ision.  In 
ntf  a  party  shall  fail  to  serve  such  croas-interroRntiiries  within 
tte  time  limited  therefor,  he  nbnil  be  deemed  to  have  waived  his 
nght  to  propoonil  cross-interrogatories  to  the  witness  to  be  ei- 
•aiiDrf  Dnder  the  eominlssion.  Either  party  may.  within  two 
dij9  after  the  service  of  the  croNs-lnterrogatories  or  within  two 
iijB  after  the  time  to  serve  croiis-iulerroKatories  hns  expired, 
vrvE  upon  the  oppusiiiK  party  a  notice  of  Kettleiiiciit  of  the  in- 
iTTOjatorieK  and  l,-^<>^B-iIlterroKnturies  before  a  Justice  i>f  the 
nrfin  nr  Coouty  Judge.  The  time  at  whii'h  such  inierr<ii;a lories 
•r  i-KMi-inti' I  rogatories  shall  be  noticed  for  si-ttleim'nt  !<hiill  lie  not 
i«  than  two  nor  more  than  ten  days  after  the  servic-e  of  the 
»ii<'e.  Ir  neither  parly  serves  such  a  notice  within  the  tiuii- 
ini^i^  Iherefor.  the  interrogatories  and  crosH-interrngnturies  iire 
In  h»  deemed  nettled  an  served  and  shall  be  so  allowed  williout 
it^tirp.    rAs  amended  October  24,  ISBS.i 

Bmir  SI.      XoB-enam^rated  sodonm  nstlclnir  of- 

Xi'D-ennmerated  motions,  in  the  Supreme  Court,  exri'pt  in  the 
irst  and  ■le.ond  districts,  and  motions  noticed  to  lie  heni-d  in  Erie 
""uitj-.  Khali  be  noticed  for  the  first  day  of  the  term  or  siltiii);  «r 
'b»  mart,  aeeonipanied  with  copies  of  the  nUid.qvits  .niid  pnperK 
■a  «h!i^  the  nniue  shall  be  made,  and  the  notice  shiill  not  he  for 
t  itt-r  dnv.  >TnteR.i  sufficient  cnuse  bi'  shown  In  ml  i-ml.'i  iui'd  in  I  lie 
•SdaThii  Verve<lP.  for  not  givinit  notid-  for  the  (irwt  diiy.  In  other 
"lart*  snch  motions  may  be  mndi-  on  any  diii-  desiirmii  by  111.' 
Joilicf^  tnereof.  In  the  Appellate  Division  suih  motions  mny  be 
teAkvi  for  ony  motion  day  in  the  term.  ■,-„-„ili- 


Rules  22-25  GENERAL  RULES  OF  PRACTICE. 

Role  aa.  HotloBB  to  atrike  «at  Irrelevant  BiXteri  wh 
tlc«   «f. 

Motions  to  strike  out  of  an)'  plendinit  matter  allosed  to  be 
irreleTQDt.  redundant  or  acaiidalona,  and  motions  to  correct  t 
pleadins  on  the  ground  of  its  beiof:  "  «o  indefinite  or  nncerUili 
that  the  preeiine  nieanlnE  or  application  ia  not  apparent,"  miut 
be  noticed  before  demurriiiK  or  answerinB  thp  nleadtiiK  and  wfAlo 
twentr  days  from  the  eerrii^  thereof.  The  time  to  make  sncli 
motion  shall  nut  be  extended  unlcsH  notice  of  an  application  for 
Huoh  extenxion,  stating  th^  time  and  place  thereof,  o(  at  least  tiro 
dajs  shall  be  given  to  the  odTerse  party. 

Role  23.    Affidavit  ol  nierlta. 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  gwear  to 
the  adTli-e  of  counsel,  the  party  shall,  in  addition  to  what  has 
usually  been  inserted,  swear  that  he  has  fully  and  fairly  slxted 
the  case  to  his  counpcl,  and  shall  give  the  name  and  place  of 
residence  of  such  counsel.  When  an  aOidavit  of  merits  has  once 
been  filed  and  served,  no  other  shall  be  neceHsiiry.  But  on  mak- 
ing a  motion,  such  service  and  Sling  must  be  sbown  by  affidavit. 

Rale  24.    Affidavit  for  order  eiteDdlnar  time. 

No  order  eilending  a  defcudnnl's  time  to  answer  or  demur 
shall  be  granted  unless  the  party  applying  for  such  order  shnll 
present  to  the  judge  to  whom  the  applieiition  shall  be  made  an 
affidavit  of  merits,  or  proof  (hat  it  has  been  filed,  or  an  BtRdavh 
of  the  attorney  or  counsel  retained  to  defend  the  action  that  friini 
the  statement  of  the  case  in  the  action  made  to  him  by  the  de- 
fendant ho  verily  believes  that  the  defendant  hns  a  good  and 
substantial  defense  upon  the  merits  to  the  cause  of  action  set 
forth  in  the  complaint,  or  to  some  part  tiiereof.  The  afflduvlt 
shall  also  state  the  cause  of  action  and  the  relief  demanded  in 
the  coniplaitit,  and  whether  any  and  what  extension  or  exten- 
sions of  time  to  answer  or  demur  have  been  granted  by  stipula- 
tion or  order,  and  where  any  extension  has  been  had.  the  diiti" 
of  ismie  shall  be  the  same  as  though  the  answer  had  been  served 
when  the  time  to  answer  first  expired. 

When  the  timS  to  serve  any  pleading  has  been  extended  by 
stipulntion  or  order  for  twenty  days,  no  further  time  shall  he 
granted  by  order,  except  upon  two  days'  notice  to  the  adversf 
pnrtj-  of  the  application  for  such  order. 

Rnie  Stti.   Ex  imrte  upptlcnllon  to  eontftln  iitKteiiient  an  io 

Whenever  applicstion  Is  rande  ex  parte  on  afHdBTit  to  n  Ju'lg'' 
or  Cfturt  for  an  order,  the  aftldnvit  shall  state  whether  any  pn- 
vions  application  has  been  made  for  snch  order,  and,  if  made,  to 
what  court  or  Judge,  and  what  order  or  decision  was  uiadr 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  bo  revoked  or  sot  asiile.  Thin  rule  sball  aiiply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
for  an  order  or  judgment  made  In  auy  action  or  special  pro- 
ceeding. 
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QBKHHAL  RULES  OF  PHACTICK.    Rales  26-29 
tlKle  SC    AppllotloB  for  ladxncvt  on  fBll»e  to  tmuvrrr. 

WbcQ  the  plaintiff  in  an  notion  in  the  Supreme  Court  is  enti- 
tled to  judKQient  upon  the  failure  o(  the  defendant  to  answer  the 
coiuplBint,  nnd  the  relier  demanded  rerjoires  applicatloD  to  be 
made  to  the  oourt,  anch  application  may  be  made  Ht  any  Special 
Term  in  the  dietcict  embracioK  the  county  in  which  the  tictiou 
is  triable,  or,  except  in  the  Grst  district,  in  nn  adjoining  county; 
Mch  application,  t^xcept  in  th«  Qrst  judicial  iliKtrict,  may  also  be 
made  at  s  Trial  Term  iu  the  county  in  which  the  action  is  triable. 
When  a  refen;nce  or  writ  of  inquiry  shall  be  ordered  the  same 
ihall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  conrt  shall  otherwise  order.  In  the  first  judicial  ilis- 
triff,  every  motion  oc  application  for  an  order  or  judement  where 
notice  is  neceasnry,  must  be  made  to  the  Special  Tenn  for  the 
bearine  of  motions,  and  where  notice  In  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  busineBs. 
ercppt  where  other  provision  is  expresfily  made  b.v  law.  or  the 
rtneral  or  s|>ecia1  rules  of  practice.  In  the  county  of  Kinits  all 
Mch  applications  shall  be  made  nt  the  Bpecial  Term  for  the  hear- 
ing of  motionii.  Any  order  or  judgment  icranted  in  Tiolntion  of 
this  proTistan  ahnll  be  Tneated  by  Oie  Special  Tenu,  nt  which  the 
■pplication  Hhoiild  hare  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court:  and  no  order  or  iutlRuieut  granted  in 
liolation  of  this  rule  shall  be  entered  by  the  clerk. 

Rale  2T.  Ordera  Br«jite4  on  petitions,  eoBtents  taar  he 
daekctrd. 

Orders  granted  on  petitions,  or  relatinfc  thereto,  shall  refer  to 
«uch  petitions  by  the  names  and  descriptions  of  the  petitioners 
*nd  Ibe  date  of  the  petitions,  if  the  same  bo  dated,  without  re- 
oiiing  or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarilj-.  Any  order  or  Jndcment  directinc  the  payment  of  nionev, 
or  affecting  the  title  to  properly.  If  founded  on  petition,  whi-fe 
M  complaint  is  filed,  may,  at  the  reqnest  of  any  party  interested, 
W  enrolled  and  docketed,  as  other  judgments. 

Hale  2B.    Indneiitn,  irTien  taken. 

loi|ncsis  mny  be  taken  in  actions,  out  of  their  order  on  the 
ralcndar,  in  cases  in  which  tbey  are  allowed,  at  tht;  (.peninir  of 
ibe  court,  on  any  dny  after  the  first  day  of  tiie  court,  provideil  a 
MBcient  nffldarit  of  merits  shall  not  have  been  filed  nnd  served, 
aod  provided  the  answer  shall  not  have  been  verified. 

Rnle  a».    Esamlmnllon  of  wltnvHsrs  and  nnmintnK  m». 

On  the  trial  of  tssues  of  fact,  one  counsel  only  on  each  side 
ibsll  examine  or  cross-examine  a  witneMi.  but  who  shall  not  re- 
peit  the  answer  or  answers  of  such  wltjiess  nt  the  time  he  shall 
•e  under  examination,  and  one  counsel  only  on  each  side  shall 
nun  np  the  cause,  snd  he  shall  not  occnpv  more  than  one  hour. 
Md  the  testimony,  if  taken  down  in  writing,  shall  be  written  by 
"me  person  other  than  tbc  examining  counsel:  but  the  Judge 
"bo  holds  the  Court  may  otherwise  order,  or  dispense  with  tbia 


irt,  exnmlning  wttnesaea  or  snmmlPK 
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Rules  30,  81    GENERAL  RULES  OF  PRACTICB. 

Rnle  80.    ](•■' 
■tony  In  refer c 

On  It  bearing  before  referees,  the  plaintiff  may  Baboiit  to  i 
nun-suit  or  diBiniasa!  u(  bis  complaint,  oi  may  be  Doa-mited,  • 
hia  ooniplaiut  be  dismiHsed,  in  like  manner  an  upon  ■  trial,  at  »K 
ttniG  before  the  cauite  has  been  fintilly  submitted  to  the  reCerac 
for  their  deetsion.  In  whirh  case  the  referees  shall  report  at 
(«rdin({  to  the  faet,  und  judg'ment  may  thereu|M>n  be  perfectd 
by  the  defendant. 

In  refereneett  other  than  for  the  trial  of  the  iBsnes  In  an  Mctioi 
or  for  conjputiuK  the  amount  due  tu  foreclosure  cuseH,  the  tnV 
uony  of  the  witueHses  shail  be  signed  by  them,  and  tbe  rpport  < 
the  referee  ahall  bi>  Hied  with  the  teatimony,  and  a  note  of  Ih 
day  of  the  filing  shall  be  entered  bj  tbe  elerk  in  the  proper  boot 
under  the  title  of  Iho  cauHe  or  proeeediue.  and  the  said  repol 
sbatl  become  absolute,  and  ataud  in  all  tbinics  confirmed,  UDl«a 
eK'eplloiiH  thereto  are  filed  and  gerved  nithin  eifcht  days  aftt 
service  of  notice  of  the  tiling  of  the  same.  If  exceptiiius  are  Gk 
■ud  served  within  sacb  time,  the  same  may  be  brought  (o  a  bv) 
lug  at  any  Speeial  Term  thereafter,  on  tbe  notice  of  any  pari 
interested  therein. 

Rale  St.  Hew  trlKl  —  aaottoB  tar  —  vrkcre  te  k«  >aa4i 
CBBe  vr  ezceptlouB,  mlien  asadc. 

^^'hen  an  order  grants  or  refuses  a  nen  trial,  except  on  tt 
exccptioQB  taken  during  tbe  trial,  it  shall  specify  tbe  gruuM 
upon  which  the  motion  noa  made  and  the  ground  or  grounds  np4 
which  it  was  granted.  In  cases  where  tbe  trial  of  issues  of  tm 
is  not  provided  for  by  the  Code,  If  either  party  shall  desire  a  tri 
by  jury,  cuch  party  Hhall,  within  ten  dajs  after  Ismup  join* 
Kire  notice  of  a  xperlal  motion  to  be  niatle  upon  the  pleadinj 
that  the  whole  btsue  or  anj'  specific  qucfitiuns  of  fnii:  involn 
therein,  be  tried  by  a  Jury.  With  the  witice  of  motion  xball 
wTTed  a  copy  of  the  qiieHtions  of  faet  proposed  to  be  siibmitb 
l<i  the  jury  for  trial,  and  In  prc)iier  form  to  be  incorporated  in  t 
order;  and  the  court  or  judge  mny  settle  the  Issues,  or  may  rel 
it  to  a  referee  to  settle  tbe  issuen.  Such  Issues  must  be  sett) 
En  tbe  form  presctilied  in  seninns  823  and  070  of  the  Cod» 
Civil  Procedure. 

When  nny  Kpe<-ific  question  of  fact  Involved  In  an  action,  or  a 
(luestion  of  fact  not  pot  in  Isaue,  Is  ordered  to  be  tried  by  a  Jm 
as  a  snlistitute  for  a  feivned  issne.  and  has  been  tried,  or 
reference  other  than  of  the  whole  issue  has  been  ordered  nnd 
the  Code  and^  a  trial  had,  it  either  party  shall  desire  to  apt 
for  a  new  trial,  on  the  Kn>und  of  any  error  of  tbe  judge 
referee,  or  un  tbe  ground  that  the  verdict  or  report  ia  agali 
evidence  (except  when  the  judge  directs  such  motion  to  be  ma 
upon  his  luiuntes  at  the  same  term  of  court  at  which  the  iaai 
are  triedl.  a  case  or  ex<-eptioiis  shall  be  made,  or  a  case  n 
lalning  exceptions,  as  the  rase  may  require:  which  caae  or  es« 
tions  shall  Ih>  serreil  and  settletl  in  the  ntanner  prescribed  by  1 
rules  oI  court  for  the  settlement  of  cases  anil  exceptions  in  otl 
rases.  Such  motions  shall  be  made.  In  the  first  inHtaoee, 
Special  Te-at 

"•         ,,.,, Google 


GENERAL  RULES  OF  PR.1CT1CE.    Rules  32, 33 

MwU  SS.  C*i>»a.  exoeptlona,  when  mervedj  ■mcBdnivatat 
MMIcHCMl,   cte. 

VbfDever  it  shall  be  necosaary  to  make  a  cuxp,  or  a  CHse  and 
pnrptiaDB,  or  a  case  contaiDint;  exceptions,  the  same  shall  be 
mide.  and  a  ciipj  thereof  served  on  the  oppusile  parly  within 
til?  fbllowing  times: 

II  tb«  trinl  was  before  the  eoiirt  or  referee,  ineliidiiig  Irinla 
if  i  jwry  of  ont-  or  more  specific  queaiioiis  of  fact  in  an  action 
Iriible  by  the  court,  within  thirty  days  after  Herv]e>>  of  a  i-tipy 
of  ihe  decisioQ  or  report  and  of  written  notice  ut  the  entry  of 
;li>'  judgment  thereon. 

Is  the  Sarrogate's  Court,  within  thirty  days  after  KcrTJce  uf  a 
Mpy  of  the  decree  or  order  and  noti-'fi  of  the  entry  thereof. 

It  the  trial  were  before  a  jury  within  thirty  da.vs  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  Kucb  m»tion  be 
made  aad  be  not  decidetl  at  the  time  of  the  trial,  or  witliin  thirty 
diTi  after  gerrice  of  a  copy  of  the  judgment  and  notice  of  its 
ralfj. 

The  party  nerved  may,  within  ten  days  thi'reafter.  proimse 
tatendiiieiita  thereto,  and  serve  a  copy  on  the  party  proposiuK  h 
ftx  or  sxceptions.  who  may  then,  within  four  days  thereafter, 
tfrre  the  opp-tsite  party  with  a  notice  that  the  case  or  exeejitions 
vith  the  proposed  amendments  will  be  submitteil  for  settlement 
It  ■  time  and  place  to  be  specified  in  the  uotice,  to  the  judge  or 
rrf^^ree  before  whom  the  cause  whs  tried. 

Whenever  aoioudraentti  are  proposed  to  a  ease  or  eieeptioni, 
llie  party  proposinK  snch  case  or  exeeptiona  shall,  bel'ore  siili- 
fflictine'  the  same  to  the  indge  or  referee  for  settlement,  miirii 
mwD  the  several  amendments  his  allowance  or  disallowance 
ihettrof,  sad  shall  also  plainly  mark  thereon-  und  iipi>u  the 
n«io);t«pher's  minutes  the  parts  to  which  the  propoKcd  ameud- 
«uDts  are  applicable,  together  with  the  number  of  the  anieud- 
Bi^nt.  If  the  party  proposine  the  amendments  claims  that  Ihe 
n-«e  shonld  he  made  to  conform  to  the  minutes  of  the  xli-noK- 
npher  he  niu^t  refer  at  the  end  of  each  ameudmetit  to  the  iirojier 
[iiRe  of  KiK'h  minutes.  The  judve  or  referee  Khali  thercuiioii 
o>nei-t  and  settle  the  case.  The  time  for  settlinK  tlie  case  must 
lie  fpefifie^  io  the  notice,  and  it  shall  not  be  less  than  four  nor 
■•ire  than  ten  days  after  the  Rervieo  of  auch  nolit'i-.  T)Le  lines 
•f  the  case  shall  be  so  numbered  that  each  copy  kIkiH  ciirri.-s]i"ii.l. 
The  sarro^ate,  on  appeal  from  his  court,  may  by  onlr'V  ]illiiw 
fBrther  time  for  the  doing  of  any  of  the  acta  above  provided  to 
lie  done  oo  sijph  appeals. 

Cues  r..-Kerved  for  arxument  and  special  verdiets  sluil!  be 
»ttW  in  the  satne  manner.  The  parties  may  agree  on  thi;  faits 
irr.tta  to  be  inverted  in  the  case,  instead  of  the  testimony  on  Ihe 
>|Bmval  of  the  judge. 

Xo  order  exiendins  the  time  to  serve  a  case,  or  a  ease  contaiu- 
inK  exceptions,  or  the  time  within  which  amendnienlx  the^^t» 
oay  be  served,  shall  be  made  unless  the  party  nppl.viiig  for  such 
flrier  serve  a  Dotice  of  two  da^s  upon  the  adverse  parties  (if  bis 
■tention  to  apply  therefor,  stating  the  time  and  place  for  making 
BKh  application.     (As  amended  October  24,  18S)9.) 

>«■•  33.     PsllDre  to  tnMJte  a  pane. 

It  the  party  shall  omit  to  make  a  ease  within  the  time  ftlHive 
Bmitt^t.  he  shall  be  deemed  to  have  waived  his  right  Iherelo; 
Kui  vh*a  a  ease  ia  made,  and  the  parties  shall  uniit.  within  the 
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RuleuS^r^    GKNEHAL  RULES  OF  PRACTICEL 

BeTeral  times  above  limited,  the  one  party  to  propose  imtai 
ments,  and  tbe  other  to  notify  an  appearance  before  the  jndEt, 
or  referee,  they  shall  reKiicctively  be  deemed,  the  former  to  hat! 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  t* 
the  amendments  as  proposed. 

Role  34.    C>Be  and  bill  af  ezceptlanut  coBteiatBi  reiKtap- 

A  bill  ot  exceptions  shall  only  contain  so  much  of  tbe  evidenct 
aa  may  be  necessary  to  present  the  qiieiitloue  of  law  upou  ithicb 
exceptions  nere  tak^ii  od  tbe  trial;  and  it  shall  be  the  duty  ofilK 
judge  upon  settlenieut  to  strike  out  all  the  evideuee  and  otbiT 
mutters  which  shall  nut  hare  been  neMEsariiy  inserted. 

A  case  or  exceptions  shall  uot  contain  tlie  evidence  in  haw 
verba,  or  by  question  and  answer,  unless  ordered  by  the  grdge 
or  referee  by  or  beforo  whom  the  same  shall  be  settled.  But 
the  lacts  ot  the  case,  together  with  the  rulings  ou  the  trial,  ilull 
lie  stated  in  a  narrative  form,  e:tci>pt  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  eiveu  In 
haec  verba,  the  judge  or  referee  who  settles  the  case  shall  deter 
mine  whether  or  not  a  proper  presentation  of  tbe  case  for  revieir 
requires  such  portion  of  the  evidence  to  be  so  stated  in  haet 
verba,  whereupon  the  case  shall  be  made  accordingly. 

If  any  case  or  bill  of  exceptions  does  not  couforiu  to  this  rule, 
the  court  before  which  the  sanie  shall  be  brought  for  review  msj 
order  the  same  back  (or  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  jadg«  nr 
referee  so  direct. 

Where,  upon  non-enumerated  motions,  volumioous  document p 
have  been  used  which  are  material  only  an  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  eontentH,  the  parties  mij. 
by  stipulation,  or  tbe  tonrt  or  judge  below  may,  upon  notin-. 
settle  a  statement  respecting  the  same,  or  the  parts  thereof  lu 
be  returned  unon  the  appeal  from  the  order  to  be  used  iu  plare 
of  the  original  documents. 

Rd1«  SB.    C«*«  to  be  hIk 

When  a  party  makes  a  ca     ,     .  .       , 

procure  the  same  to  be  signed  by  tbe  judge  or  referee,  and  6 
within  ten  days  after  it  slinll  have  been  settled,  or  it  shall  br 
deemed  abandoned,  jmleas  the  time  is  extended  by  order. 

Rule  no.  Nefflcot  to  brliiK  iKKne  oF  fact  to  (rial)  eaDaes 
wlipre  defendant  !■  nuder  arreat  prrfrrred. 

Whenever  an  issoe  of  fact,  lu  any  action  pendintt  in  any  coutl 
has  been  joined,  and  the  plaintiff  therein  shall  fall  to  bring  the 
Hume  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  aii.v  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  far  thu 
dismissal  of  the  complaint  with  rosts. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  nut  been  unreasonable. 
the  court  ma;  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  futnre  term. 

Whenever  in  an:r  action  an  issue  shall  have  been  joined,  if  tbe 
defendant  be  imprisoned  under  on  order  of  arrest,  in  the  actlun, 
or  if  the  property  of  tbe  dl^fendaut  lie  held  under  atlaehment. 
tbe  trial  tit  the  actiuu  shall  be  preferred.     Every  cause  placed 
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GENERAL  RULES  oy  PRACTICE.  Rule  37 

D^n  the  calendar  of  the  Triul  Term  or  Special  Tenu  for  the 
trial  oF  e<iuUy  ca»es  Blmll  he  uiovcd  fur  argument  or  trinl  when 
nacbed  in  its  order,  aod  aball  ddI  be  reaerred  or  put  (>v«r  except 
by  the  cuDseiit  of  the  court  imlcss  otherwise  permitted  by  atiecial 
nile;  and,  if  pnsHod  withont  bcinit  so  reserved  or  pnt  over,  it 
abati  be  entered  on  all  siibHciinellt  cnlcndurx  as  of  date  when 
passed,  and  do  term  fee  Khali  be  taxed  thereon  for  unf  eubae- 
quent  term.     (As  amended  October  24,  18!)9.) 

RbI«  37.  Kollcf  for  BrKninFiit  and  of  Diotlaaat  order  to 
thow  r>iiBe|  whrre  rrturnnlil«t  *<Iect  of  oritrt  ■tavlna; 
yroceeClDKa  irlieu  mndr  iTlllilii  ten  dayn  of  trial  trrnt 
IrrvvnlarltlH   to    be    Hlatcd)   Jodaaieiit    br   deCaalt    In   dl- 

All  qDeRtions  for  argumeDt  and  all  motions  made  at  Special  or 
Trial  TermH  Hball  be  broni^ht  before  the  court  on  notice,  of  oot 
l«aH  than  eight  days,  unless  a  shorter  time  is  prescribed  by  a 
jndse  or  court,  under  sceiion  T80  of  tiie  Onle,  by  on  ocder  to 
phoTV  cause,  except  that  where  the  atlonieyH  for  the  rcspoctivp 
parties  reside  or  have  their  ofllcex  in  the  same  city  or  vUhtRe, 
aoi-h  notice  may  be  a  notice  of  Ui'e  days.  If  the  opposite  party 
■hall  not  appear  to  oppose,  the  party  ninkins  the  motion  shall  ba 
entitled  (o  the  rule  or  judgment  moved  for,  on  proof  of  due 
wrrice  of  the  notice  or  order  and  papers  requireii  to  be  served 
bj  them,  unless  the  court  shall  otherwise  direct.  If  the  party 
making  thi?  motion  shall  not  appear,  the  court  shall  deny  the 
tnotioQ  on  the  filing  of  a  copy,  notice  of  motion,  or  order  to  Bhow 

Snch  order  to  show  cause  shall  in  no  case  be  granttd  unJess  a 
a^al  and  siifflcieni  reason  for  requiring  a  shorter  notice  than 
eight  days  shall  be  stated  in  the  pnperH  presented,  nor  unless  in 
a  case  Tvhere  the  attorneys  for  tlie  respective  parties  reside  or 
have  their  olGces  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  fur  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  hU 
aMdavit,  state  the  present  condition  of  the  action,  and  whether 
at  iitaue.  and,  if  not  yet  tried,  the  time  appointed  for  holding  the 
neit  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (e:;ci>pt  in  the  first  indicia)  district) 
be  retntnable  only  before  the  judge  whi)  grants  it.  or  at  a  Special 
term  appointed  to  be  held  iu  the  district  in  which  the  actiou  is 
triable.    (As  amended  October  24,  1005.) 

No  order,  except  in  the  first  judicial  district,  served  after  the 
»«ion  shall  hove  been  noticed  for  trial,  if  served  within  ten 
ttS»  of  the  Trial  Term,  shall  have  the  eCFect  to  alay  the  proceed- 
iaia  in  the  actiou,  unless  made  at  the  term  where  such  acliun 
ii  to  be  tried,  or  by  the  judge  who  is  appointed  or  in  to  hold 
»odi  Trial  Term,  or  unless  such  stay  is  contained  in  nti  order 
tn  show  canse  returnable  on  the  first  day  of  such  term,  in  which 
eue  it  shall  not  operate  to  prevent  the  subpoenaing  of  wituessea 
«r  placing  the  cause  on  the  culcndflr. 

ftTien  the  motion  la  for  irregularity  the  notice  or  order  ahalt 
tpecify  the  Irregularity  complained  of. 

This  rule,  as  far  an  it  permits  a  judgment  hy  default,  or  by 
the  consent  of  the  adverse  partv,  shall  not  extend  to  an  action 


_  ,  ,r  limited  sennrntlon,  or  to  annul  a  marriage. 

In  the  first  judicial  district  all  motions  must  be  noticed  to  be 

heard  at  and  all  orders  to  siiow  cause  must  bo  retiimablo  at  the 

Bwcial  Term  for  henring  of  litigated  motions,   except  in  cases 

wWe  the  special  rules  of  the  H'st  judicial  district  shall  require 
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Rules  38,  30     GENEttAL  UULES  OF  I'RACTICE. 

eucli  tuotion  to  be  made  at  some  oUier  term  of  tte  court.    [Aa 
ameoded  October  24,  lSil».) 

Rule  38.  KnvmerHtvd  iuotlanB(  non-enniurrKled  motlomij 
n-liat  iirei  conlenlEil  mollanii,  nbeu  uot  Iienrd  at  circalt. 

Unuiiiernteil  inoliona  are  uioliouH  arisiiit;  nu  siiucuil  verdict. 
iasues  of  law,  vam-a,  u^cciilioun,  ii])|ica]H  from  ^ud^iiieiilH  suetaili- 
iug  or  ovemiliii)^  demnrrcrs,  aiipealii  from  judgiucut  or  urder 
8raittiu£  or  refustuf.'  it  new  trial  in  au  iufcrior  L-uurt,  apiicala  by 
Tirtue  of  Bectiona  VA*H  uiid  ]3'1!)  of  the  Code,  ucreed  i-^sea  sab- 
tuitted  uuder  Gection  1279  of  tlie  Code,  and  ap|)cals  froiii  linal 
orders  nod  degrecB  of  8urroKate'i>  Oiiurts,  and  matton  pro- 
vided for  by  seeltous  2085-201)!)  and  213'i  of  t!ie  Code. 

NoQ-enuiuerated  motiooa  include  all  other  iiiicstloiia  submitted 
to  the  cuurt,  and  bIuiU  bo  heard  ot  Special  Term  oscept  when 
otherwise  directed  by  \a\v. 

Contested  nmliouH  Hlinll  not  bn  noticed  or  brouj;ht  to  a  bearing 
at  any  Spccinl  Term  Lelil  at  tlic  Kamc  time  and  place  ffitb  ■ 
Trial  Term,  except  in  actions  upon  the  cnlendnr  for  trial  at  such 
term,  and  in  wbic-li  the  benrint:  of  the  motion  is  neceasarj  to 
the  dispoHal  of  the  canse  unless  otherwise  onlci'cd  by  the  jDHtiec 
holding  the  court;  and  except,  nlso,  that  in  cnmiiiea  in  wliich  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held. 
motions  in  actions  triable  in  any  such  county  may  be  iinticed 
and  brought  on  at  the  time  of  holding  the  trial  and  Special  Term 
in  the  county  in  wtiich  such  actions  arc  triable. 

Rule  ao.  Notcn  of  liaiinr,  n-ben  to  be  Aledt  aepBrKte  eal- 
CIldaF  fti^nan..enunaprAtvd  motlonnt  pFeferred  raneHt  «■««* 
not  reaeFTeilt  ^^hen  paHiveA,  plaoe  on  BabBeqncnt  calenilftFa. 

At  the  first  term  of  the  Appellate  Dirisiou  of  the  Sujircnie 
Court  in  each  depnrtmeut,  and  iit  hui'Ii  other  times  as  the  cutirt 
shall  from  time  to  time  direct,  the  clerli  shall  make  up  a  calendar 
which  sbnll  conBiat  of  cases  pending  and  itTidispont-d  of  ns  follows; 

Notes  of  issue  for  the  Appellate  DivUion  ehnti  be  filed  eight 
days  before  the  commence  in  ent  of  the  court  at  whieh  the  canse 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellnio  DiviKion  and,  except  in  the  first  department,  cause 
the  same  to  be  printed  for  each  of  the  Jnstic-OB  holding  Ibe  eonrt. 
Appeals  shall  tie  placed  on  ttie  calendar,  accordinfr  to  the  dnte  uf 
the  aervioe  nf  the  notice  of  appeal;  and  all  subsequent  ennmerated 
appeaiN  in  the  same  cnuHe  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  qnestiiin  to  be  reviewed  arose.  Apiienls  in  non-en unicrat«l 
motions  shall  also  be  placed  upon  a  sepiir.ilc  calendar.  Casea 
entitled  to  preference  shall  be  placed  seiiaratoly  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rulett 
regulating  the  hearing  nf  canses  and  of  calendar  practice  in  sui-li 
department  not  inconsistent  ivith  tlie  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  he  allowed.  Where 
the  cause  is  called  in  Its  order  on  the  calendar,  if  the  appelUint 
faila  to  appear  and  furnish  the  court  with  the  pnpei^  required, 
and  argue  or  submit  his  cause,  judgment  of  affirmance  by  defnuK 
will  be  ordered  on  motion  of  the  respondent.  If  the  appellant 
only  appears  tie  may  either  argue  or  submit  the  caiie.  If  neither 
part.v  apiiears,  the  cnse  will  lie  passeii  and  placed  at  the  fwit 
of  the  calendar.  When  any  cause  shall  l)e  twii-e  passeil,  ti* 
clerk  shall  enter  an  order  of  centre  di»niii*tiug  the  appeal  or  the 
proceedings,  or  denying  the  moti'>n  for  a  new  trial  ^  but  the 
court  may,  upon  motion,  vacate  the  oriler  and  restore  the  caust. 


GENERAL  BULKS  OP  PRACTICE,     Rules  40,  41 


—  r-r  — -   — 3  at  Siiecinl 

Tenu  Bbull  be  a  <.i>i)y  of  the  pleiidiufis,  wlicu  the  (iiicslioii  ariaeii 
'n  the  pleadineD,  or  aiiy  purt  thereof,  a  i:ii\iy  of  tlie  a|iCL-iiLl  ver- 
'"*  — —  -r  other  ^at>ers  ou  wliit'h  the  ijuCMtiou  oriBCS.  The 
■*"*'■  "  —  '•>  furniali  ilie  pai>era  nhall  serve  "  '■""" 
L'ciit  ui>(>u  the  Irml  uf  issues  of 

_   . ,._ le   time   for  which   the   matter  i ,    ,. 

noticed  for  argument.  If  the  party  tcIiosc  diil}'  it  is  to  furnish 
the  iiapera  shall  ucglect  to  do  so,  the  ujiposite  party  shall  ho 
eDlitled  to  more,  on  affidavit  and  on  four  days'  notit-e  of  motion 
lliat  the  caUBe  be  struck  from  the  cnlcnilHr  (whichever  party  may 
have  Dotici^  it  for  arsuQieiit).  and  that  tne  ludgmcut  be  rcu- 
dered  in  his  favor. 

The  papers  shall  be  furolsbed  by  the  plaiutiff  when  the  ques- 
tion anses  on  speciol  Terdict,  and  by  the  party  demurring  ou  the 
trial  of  issues  of  law,  and  in  all  other  casoa  by  the  party  making 
the  Qiotinn.  Each  party  shall  preliz  to  bis  ixilnls  a  coDdse  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
BUcb  statement  is  not  furnished,  no  discussion  of  the  facts  liy  the 
party  oniittiuE  such  stateweut  will  be  permitted.  (As  amended 
October  24,  1809.) 

Rnle  41.  Papprs  to  be  tnrnliilied,  on  appeal,  by-  apprl- 
!■■«)  prlBtrd  copli-B  ot  paae  and  polatat  appealB  fpom 
>an-Fnn  me  rated  motloai)  d*leca(lon  of  p«irBPB. 

In  all  cases  to  be  heard  in  the  Appellate  Division,  except  ap- 

Eeali  from  uon-eiiume ruled  motions,  the  papers  shall  be  furnished 
F  the  appellant  or  the  moving  party,  and  in  cases  ajT'eed  ui>on, 
nnder  section  12Ti>  of  the  Code,  by   the  plaintiff. 

The  iiarty  whose  duty  it  is  to  furnish  the  papers  shall  cause  a 
printed  copy  of  the  requisite  papers  to  be  filed  in  ihe  office  of  the 
clerk  of  the  Appellate  Division  within  twenty  days  after  the 
*ppeit  bas  been  taken  or  the  order  made  for  the  hearing  of  a 
cause  therein  or  the  agreed  case  tiled  in  the  clerk's  ofRce  pursuant 
to  section  1279  of  the  Code;  but  if  it  shall  be  necessary  to  n--'" 


(ceptious  after  the  appeal  sltall  have  been 
len  or  ine  oruer  made  for  the  hearing  In  the  Aj'pellate  Divi- 
D  the  pajters  shall  tie  filed  within  twenty  days  after  the  Helllc- 


^t  and  nlipg  of  the  case;  and  shall  serve  n, — . .., 

three  printed  copies  of  such  papers.  Ruch  papers  shall  counist 
of  a  notice  of  api>eal,  if  an  appeal  has  licen  taken;  a  ivit>y  of  the  , 
JDdgment  roll,  or  the  decree  in  the  court  below,  and  the  papers 
apon  which  it  was  entered;  if  no  judgment  was  entered,  the 
lueadings,  minutes  of  trial,  and  the  order  sendiuE  the  rase  to  the 
Appellate  Division  or  the  order  appealed  fr<)m,  or  the  papers 
required  by  section  1280  of  the  Code  of  Civil  Procedure.  To 
these  pajters  shall  be  attached  the  case  or  case  and  exceptions 
if  it  is  to  be  used  in  the  Appellate  Division.  All  the  foregoini; 
papers  shsl)  be  eertiiied  by  the  proiter  clnrlc  or  be  Btipulnte<I  by 
the  parties  to  be  true  copies  of  the  original.  There  shall  be 
prefixed  to  these  pa|)ers  n  statement  sli'iiwinjr  the  time  "f  the 
beginning  of  the  action  or  special  proceeding,  and  of  the  scrrlce 
of  the  respective  pleadinRs;  the  names  of  (lie  oriRinal  parties  in 
fnll;  and  any  chenne  in  the  parties,  if  such  has  taken  jilace. 
There  shall  be  added  (■■  them  the  opinion  of  the  court  liclow,  or 


Rules  42. 43     GENERAL  RULES  OF  PRACTICE. 


1  affldarit  that  iio  oplulon  was  given,  or,  if  given,  tliat  a  CWT 
.juld  not  be  prurured.  Tlie  fotegoiiic  pariera  hIuiII  ftonatilui"  tho 
record   in   llie   Appellate   Divisimi.     If  tue   iiupcrs   sball   i 


fllad  and  served  as  liPrein  provided  b.v  Uie  party  whone  duty  it  i» 
to  do  au,  bin  opponent  may  move  the  i?oiirt  on  titr^e  days'  nnrir^, 
on  any  moliou  day,  for  an  order  diHniisHios  tbe  appeal,  or  fot  a 
judgment  in  his  favor,   as  tlie  cnae  may  be. 

Tile  pollers  In  all  appeals  from  non-en imiera ted  molions  thin 
coiisixt  of  printi-d  copies  i>f  tlie  pnpen  which  wne  used  in  the 
(•our!  lieliiw,  and  are  apeciGed  in  tlie  order,  eertified  by  the  pnipfr 
clerli,  or  stipulated  by  tbe  parties  to  be  true  copies  of  tbe  oriRiiml. 
an<i  of  the  wbnic  thereof.  There  slinll  lie  uilded  to  tlieni  the 
opinion  of  tbe  court  below,  or  an  allidavit  that  no  opinion  iraa 
pven.  or,   if  given,  that  a  c^py  could  not  be  procured. 

They  shall  be  filed  with  the  c1?rk  within  fifteen  days  after  the 
appeal  is  taken  and  at  the  same  time  the  appellant  Hhall  spitu 
apon  his  adverimry  three  printed  copies  thereof. 

J[  the  appellant  fnila  to  file  and  serve  the  papers  as  aforesaid, 
the  respondent  may  move,  on  any  motion  day,  upon  three  ilaya' 
notice,  to  dismiss  the 'appeal.     (As  ameuded  October  24,  1800.1 
Rule  43.  Ilplefa    and    tiointit    to    be    excbanareA    br    tke 

PKFtiFB. 

The  Appellate  Division  in  any  department  may  make  such  rnles 
in  relation  to  the  encbange  of  briefs  and  the  delivery  of  jiapers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  In 
alt   cases,   whether  enumerated  or  uou-e numerated. 

ilnle  4S.  CaacB  and  poliitii.  to  be  printed  niid  iBdesedi 
Mnmber  to  be  delivered  to  tko  eoart. 

'I'he  cases  and  points,  and  nil  other  papers  fnrniHlied  in  the 
Ap^iellate  Division  in  calendar  cases,  shall  be  printed  on  while 
writing  paper,  with  a  margin  on  tbe  outer  ed^e  of  (he  leaf  not 
leas  than  one  and  a  half  inch  wide.  Tlic  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shnll  be  seven  indies  lonR 
and  three  and  a  half  indies  wide.  Tbe  folio,  nunil)ering  fri>ui 
the  commencement  to  the  end  of  the  papers,  shall  be  printed  on 
the  outer  margin  of  the  page. 

The  eases  and  points  in  each  case  sball  lie  uniform  in  sin  and 
In  small   pica   type. 

Each  case  shall  be  indexed.  The  index  of  tlie  exhibits  shall 
eoni'ixel}'  indicate  the  contents  or  nature  of  each  exhibit  and 
tlie  folio  of  the  case  at  which  it  was  admitted  in  evidence.  Eitch 
affidavit  or  other  paper  printed,  upon  an  upiieal  from  an  onler 
made  on  n  uoii-enunieraled  motion,  shall  be  preceded  by  the 
statement  of  what  it  is  and  on  wlioxe  behalf  it  is  read. 

All  cases  citeil  on  tbe  lirlefs  from  the  courts  of  this  Stale  shall 
be  cited  from  Ibe  reports  of  tbe  olBcinl  reimrlers,  if  snch  eases 
shall  have  heen  leporled  in  fnll  in  tlie  nmcinl  reports. 

At  the  liPKionine  of  the  nrgnmeut  of  any  appeal,  tbe  party 
whose  duty  it  is  to  furnish  the  papers  sliall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  |iar(y  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  paiwrs  and  briefs  to  each  Justice,  two  to  the 
nIHcial  reporters,  and  sball  transmit  one  to  the  librarian  of  Ibe 
State  I-nw  Library,  one  to  the  clerk  of  each  of  the  other  depart- 
nieiita,  and  shall  dispose  of  the  remaindnr  as  directeil  l>y  the 
court.  The  Appellate  Division  in  any  department  mny  re'iw'™ 
ftirlhcr  copies  of  the  paiicrs  ntii!  briefs  to  be  delivered  in  thelt 
discretion.     (As  amended  October  24,  1D03.) 
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R>I«  44.   Non-enwDierated  motloiin,  irhen  heard)  detmilt, 

Xaih«nniiieTsted  motioDS  in  the  Appellate  DiviHion  and  appenlft 
fiiHn  orders  wiU  be  heard  oo  the  first  day  of  each  ti^nu  and  on 
the  Friday  ot  each  BubseqneDt  week  immediately  after  the  open- 
tog  of  court  on  thoM  days. 

If  a  non-enumerated  motion  noticed  to  he  heard  at  the  Ap|M-llate 
Dimiou  ihall  not  be  made  upon  the  day  for  which  it  in  notirei), 
(be  party  attending  pursuant  to  notice  to  oppose  the  same,  may. 
It  the  dose  of  that  order  ot  biisineKH,  unless  the  court  Hhall 
otherwise  order,  take  a  rale  UKHlntit  the  party  giving  the  notice, 
denyinic  the  motion,  with  costs. 

The  Appellate  Division  in  any  department  may.  by  special  rule. 


Rale  4S.   Additional  allon-aace. 

AppUcalions  for  nn  additional  allowance  can  only  l>c  made  to 
the  court  before  which  the  trial  is  had  or  the  judxinent  rendered, 
aad  shall  in  all  cases  he  made  before  final  costs  are  adjusted. 

Bale  46.  Motloa  1«  amend  Jaatlee**  Fetarn  oa  appeal, 
wh«B  t»  be  Botleed. 

On  appeal  from  a  juslice's  jiidgment.  where  a  County  Court 
has  not  jurisdictlan.  by  reasou  of  relationship,  etc.,  n  noti<>^  ot 
■notion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  In  twenty  days  after  the  date  of  the  certificate  of 
the  County  Judge,  end  not  after  that  time. 

Rale  4T.    Conaael,  time  allaired. 

At  the  hearing  of  causes  in  Che  Appellate  Division  or  at  Special 
Term,  not  moce  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  ehall 
otherwise  order. 

On  appeals  from  orders  and  on  non-en nnierated  notions,  but  one 
coaniel  on  each  side  shall  be  beard,  and  not  more  than  thirty 
minnteB  each,   unless  the  court  shall  otherwise  order. 

The  Appellate  DiviEiou  in  any  depHrtnieut  may  make  such  fur- 
ther or  different  regulations  ii|)on  lliesc  :mbjeci.i  on  it  may  di-em 

Ral«  48.  8)*]'  of  jtrovvratiKn,  tor  FhnnKo  of  venari 
■■darlla,  am  Motion  to  chanse  veane. 

So  order  to  stay  proceedings  for  the  purpose  ot  moviuj.'  to 
change  the  place  of  trial  will  be  granted  unless  it  ehail  npp.'nr 
rnjoi  the  papers  that  the  defendant  has  nsed  due  diligence  in  pri<- 
giring  the  motion  for  the  earliest  nraetical  day  after  issue  joined. 
Snch  order  shall  not  stay  the  plaintiff  from  taking  any  atep,  oi- 
wpt  anhpoenaing  witnesses  for  the  trial,  without  a  special  clause 
W  that  effect. 

Id  addition  to  what  has  nsnnlly  been  stated  in  affidavits  on 
motions  to  change  the  place  of  trial,  either  pnrty  may  state  the 
aiture  of  the  controversy  and  show  how  his  witnenses  arc  mate- 
rial, and  may  also  show  where  the  cause  of  octioi'  or  the  defense, 
nr  both  of  tliem.  arose.  Bn<1  thos.-  facts  will  Im'  taken  into  eon- 
aiilpratioo  by  the  court  in  f>  ;Mig  tlic  plno'  of  trial. 
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Rules49^    GENERAL  RULES  OF  rRACTlCE. 

Rule  40.    GniirdlaAB  ad  litem. 

Ko  porBon  shall  be  appoinled  guardian  od  litem,  cidieT  on  tht 
applicutiou  of  tLe  intaat  or  otberwise,  unli^aB  lie  be  the  geaenl 
suatdian  of  such  infant,  or  ie  fullf  competeot  to  understaod  md 
protect  the  rishta  of  the  intaut,  and  has  no  interest  adverse  to 
that  of  the  iufant,  and  is  not  couoefted  in  businesH  with  th«  it- 
torne;  or  counsel  of  the  adverse  party.  Aud  no  peraoo  fhaU  b« 
appointed  such  suardian  who  is  uot  ol  sufficient  ubilitr  to  aiuvet 
to  the  infant  for  au;  damage  whieh  may  be  auBtained  bj  tali 
negligence  or  misconduct  in  the  defense  or  prosecution  of  tbi! 
suit,  and  aueh  abilitf  shall  be  shown  bj  affidavit  stating  (acta  in 
respect  thereto.  And  no  person  shall  lie  ap^inted  guardian  »d 
liteia  who  is  nominated  b;  the  adverse  party. 

Rule  SO.  GnardlBU  Hd  llltm.  dnllfl^h.  coiun«ii«stloBi  kR- 
davlt  to  entitle  vnHrdlan  to  comtteuaaUou. 

It  shall  be  the  duly  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pm- 
ceeding  against  him,  whenever  appointed  for  that  pnrpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  aacfa  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defeuse,  when  necessary  for  the  proiin;- 
tion  of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  aa  the  court  may  deem  reaaonablp. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  ot  the  court,  or  if  the  guardian  be  cot  an  attorney. 
then  an  aflidaTit  to  be  made  by  an  attorney  of  the  court  tvho  hu 
acted  in  the  matter  in  behalf  of  snch  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  bis  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protiftion  of  such  rigbts,  to  the  best  of  his  knowl- 
edge, and  as  ne  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertoining  the  rights  of  the  ward. 

Rule  Bl,    Gnnrdlnii,  bond   of,  before  recelTlnv  property* 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given 
security  to  the  infant  according  to  law.  shall  fts  such  gnardfan. 
receive  any  money  or  property  belonging  to  snch  infant,  or  which 
may  be  swarded  to  him  in  the  suit,  except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court,  to  the  guardian,  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit.  Neither  shall 
the  general  guardian  of  an  Infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  snch  infant,  mid 
un<ler  a  decrpi',  judgment  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  hi* 
trust  aa  the  court  may  direct. 

Rnic  S2.    General  Koardtaik,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
Infant  is  under  fourteen,  may  present  a  petition  to  the  court 
elating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  gnardian,  and 
\hc  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and-tbc  nature,  aituation  and  value  of  the  infant's  estate. 
94  -.  . 
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Rule  1(3.    Ase   of   iBCKnt  a 


t   ot  properly    I 


Upon  presenting  the  petition,  the  court  shnll,  by  insL _. 

otherwise,  ascertain  the  age  of  the  infant,  end  it  o(  the  age  ol 
fourteen  rears  or  iipntird,  shall  examine  him  as  to  hia  voluntary 
nomination  of  a  auitoble  aud  proper  pecaoa  as  guardian;  il  under 
fourteen,  t^hall  BEcertaia  who  is  entitled  to  the  gimrdianehip,  and 
Ehall  naiUL-  a  curnpeteut  aod  proper  person  as  Kuardiaa.  The 
raurt  shall  also  ascertain  the  amouDt  of  the  personal  property, 
and  the  gross  nmouDt  of  ralue  of  the  rents  and  prolile  o(  the  real 
estate  ot  Ibe  infant  during  his  minority,  and  ahnll  also  ascertain 
the  enfEciency  ot  the  security  offered  .by  the  guardian. 

RdI«  B4.    Bond  of  a.  general  (rnu'dlan. 

The  security  to  be  given  by  the  general  guardian  of  nn  infant 
»hall  be  a  bond,  in  a  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  hie  ward,  and  of  the  gross  amount  or  value  of  the 
rents  and  profits  of  the  real  estate  during  bis  nrinorfty.  together 
vith  at  least  two  sufiicient  sureties,  each  of  whom  shall  be  worth 
tfa?  amount  specified  in  the  penalty  of  the  bond,  over  and  above 
all  delilsi  or,  instead  of  personal  security,  the  guardian  may  give 
•e«arity  by  way  of  mortgage  on  improved  and  iiQiocumbered  real 
proptrty,  of  the  vaine  of  the  penalty  of  his  own  bond  only.  But 
the  court,  in  its  discretion,  may  vary  the  seenrity,  where,  from 
special  ctrcnmstances,  it  may  be  found  fnr  the  interest  of  the  ID' 
faal,  and  niiy  direct  the  principal  of  the  estate,  or  any  part 
thereof,  to  be  invested  in  the  stocks  o(  the  State  of  New  York, 
or  nt  the  United  States,  or  with  nny  trust  company  which  shall 
have  been  designated  oa  a  depositovf  (or  such  moneys  or  on  bond 
and  mortgage,  upon  unincumbered  improved  property  o(  at  least 
ilonbEe  the  value  of  the  amount  invested,  to  be  shown  to  the  snt- 
iafarfion  of  the  court,  for  the  benefit  of  the  infant;  and  that  the 
interest  or  income  thereof,  only,  be  received  by  the  guardian. 

Rale  SS.  Smlrr  of  ml  rutste  ot  ln(B.nta,  IniiBtlca,  «(c| 
eoBtcBta  ot  petition. 

The  petition  In  proceedings  to  sell,  mortgage  or  lease  real  estate 
belongjng  to  an  infant  or  lunatic,  idiot  or  habitual  drunkard,  shall 
itate,  besides  the  particular  grounds  for  a  sale,  mortgage  or  lease 
ot  the  property,  and  the  other  matters  required  by  the  C3ode,  the 
age  and  residence  of  the  infant  lunatic,  idiot  or  habitual  dmnk- 
4td,  and  the  name  and  residence  of  the  person  proposed  as  a 
special  guarilian  or  committee,  the  relationship,  if  any,  which  he 
bean  to  the  infant,  lunatic,  idiot  or  habitual  dninknrd.  and  the 
*nrnrity  proponed  to  be  given;  and  also  whether  any  previous  ap- 
plic]ition  has  been  made,  and.  if  so,  the  time  thereof,  and  what 
dieposition  was  made  of  the  same. 

Rnle  SO.    Referee's  report  on  petition  to  Hell,  etc. 

The  referee  appointeil  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
*hnt  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
rfiot  or  habitual  drunkard,  and  the  iiarticnlar  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
sbinlnte  need  of  having  some  and  what  portion  of  the  proceeds 
of  snch  sale,  mortftage  or  lease,  for  a  purpose  provided  In  section 
B48  of  the  Code,  in  addition  to  wh.it  he  might  earn  by  his  own 
'Tcrtions;  anrl   such   referee  shall  also  ascertain  and  report  tbo 
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vniue  of  the  propertr  or  Interest  to  be  dlspoeed  of,  vpeclficftDr.  m 
lu  I'uoh  separate  lot  or  parcel,  and  whether  there  is  uny  ptnaf 
entitled  to  dower  or  a  life  calnte,  or  eslote  for  years,  in  tlie  preM 
IBM,  nnd  the  ternia  and  coadilJonH  nn  which  it  should  be  *o1d.  " 
And  the  referee'ij  report  ahall  girv  such  tarlher  fads  as  a* 
F  or  proper  on  the  npplieation. 


The  taclH  in  rotation  to  the  Tolue  of  the  properly  or  Interest  : 
hv  diHpotied  nf  renilited  to  be  HHcertaiiied  and  reported  upon  t 
the  referee  muBt  be  proven  on  such  reference  by  evidence  of  i 
least  two  diwntereated  persoQH,  in  addition  to  that  of  Ihe  pel 
tioner,  and  Ihe  re|K.rt  shall  not  refer  to  the  petition  or  nny  olh 
papers  for  n  ststeuent  of  fact.    (As  amended  October  24,  IStf^ 

Rale  ST.    Bond  of  aprclal  Kurdl'Di 

UnlesB  the  court  otherwise  specially  direeta.  the  spenrity 
liiired  on  a  sale  ot  the  real  eatate  of  an  infant  aball  be  a  b( 
»t  the  Kuardian,  with  two  EUlBcieut  Hiirelic^,  in  a  penalty 
double  the  value  of  the  premises,  including  the  interest  nn  ■!„._ 
value  (luring  tbe  minority  of  the  infant,  each  of  which  anreti 
shall  be  worth  the  pen.ilty  of  the  bond  over  and  above  all  debi 
which  bond  shall  be  duly  acknowledged  and  accompanied  wl 
affidavits  of  justiSculio^  made  by  the  suretieai  or  a  similar  boi 
of  the  Kuardian  only,  secured  by  a  mortgage  on  improved  >i 
unlncnmbcreil  real  eatate,  within  the  State,  of  the  value  of  t 
penalty  ot  such  boad. 

Rale  B8.    Froce^Aa  ot  sale  inaat  be  brovwhl  lalo  «oart| 

If  the  proreeda  of  the  aale  exceed  fSOO.  and  the  guardian  h«i 
not  tciven  security  by  mortgage  upon  real  estale,  he  shall  brine 
the  iiroceeds  Into  court,  or  invest  Ihe  same  under  the  direction 
ot  the  court,  for  the  use  ot  the  infant:  and  the  guardian  abat 
only  be  entitled  to  receive  no  much  of  the  iutereal  or  Incomi 
thereof,  fnmi  time  lo  time,  as  may  lie  neceeaary  for  the  auppiir 
and  niBiulHnnucc  of  the  infunl.  williout  the  oriler  ot  the  court 
If  the  infant'a  iutereKl  in  the  property  dnea  nut  exceed  fl.OOO 
the  whole  costs,  inchiding  diKliiirsi'meiita.  shall  not  exceed  twenty 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollara.  Wher 
several  infants  are  interested  in  the  same  premises  aa  tetiaot 
in  common,  tlie  nnplicHtiou  iu  behalf  ot  all  ahall  be  joined  In  th 
im,  although  they  may  have  several  Keueral  gnardiaiia 
shall  be  hut  oiie  reference  to  aacertain  the  propriet. 
s  to  all,  oud  but  one  bill  of  coats  ahall  be  allowed. 
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Rale  Kft.  AVhea  proc«rdB  to  be  paid  t«  seneral  itaardlaa 
Velltl«n  there  tor. 

No  moneys  arising  from  the  sale  o(  the  real  eatate  ot  an  infati 
ahall  b*>  paid  over  to  Ills  general  guardian,  except  so  much  tbereo: 
or  ot  the  interest  or  incunie,  frnm  time  lo  time,  as  may  be  iiecet 
sary   for  his_ sujiport   ur  maiulenance.   unless  su<h  guardian    ha 

CL'vloHsly   given   Kuflic-ii'iit   wiurily   on   improved    and   uniacau 
red  real  estale.  In  acouiil  1»  tlic  intanl  f«r  Ihe  Mine,   io   tb 
usual  form. 

No  nnler  shall  V  nindc  for  thi'  pnynicnt  of  any  such  money 
to  any  )H>rrt[>n  cininiiiig  Ihe  suun'.  except  upon  pi>titioD,  accon 
panined  by  n  ccrlilied  copy  of  the  order,  In  purauauce  of  whic 
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Ihe  taoaej  was  brought  into  court,  together  n'ith  a  statement  of 
ibe  cuoncy  treasurer,  city  chamber taiu,  ot  otbet  dejiOHitory  of  the 
nmtuj,  shon-ilig  the  prcseut  state  aud  umoiiut  of  the  luuil,  seiHl- 
lalioc  tbe  principal  aud  interest,  and  ahuwiug  the  amount  of 
c«ch:  and  t^e  court  may  take  such  proof  of  the  truth  of  the 
Blatters  stated  ill  the  petition  as  shall  be  deemed  proper,  or  maj 
refer  the   liame  to  a  suitable  referee   to  take  proof  and  report 

RbIc  so.  Reference  «■  tellsre  to  ■.nairer  on  morlowv* 
[•reelOBBfe;  jBdCiacnt. 

If,  in  an  action  lo  fore<?lose  a  mortgage,  the  defendant  fails  to 
■ganger  witliiu  the  time  allowed  for  tbat  purfioae,  or  the  light  of 
■he  plaintiff,  as  stated  in  the  eomplainc,  ii  admitted  by  the 
■s^n-er.  the  plaintiff  may  have  an  order  referring  it  to  some 
nitaUe  persuu  as  referee,  to  compote  (he  amount  due  to  the 
t'linttff.  and  to  such  of  the  defendants  as  arc  prior  iucum- 
bi*BC«rs  of  the  mortgaged  premises,  and  to  examine  and  report 
vtitther  the  mortgaged  premiseB  can  he  solil  in  parcela,  if  the 
vbule  amonal  wcured  liy  the  mortgage  has  not  iiecume  due. 
U  tiie  defendant  ia  an  infant,  and  has  put  in  a  genersl  answer 
by  bis  KDurdian,  or  if  any  of  the  defendants  arc  abaentees  ths 
trier  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facta  and  circumstances  stated  In 
(kr  complaint,  and  to  eiaminp  the  plaintiff  or  his  agent,  on 
Mth,  as  to  any  payments  which  bare  been  made,  and  to  com* 
pate  the  amount  dne  on  the  mortgBf-e,  preparatory  to  the  ap- 
pficatioD  for  judgment  of  foreclosnre  and  Bale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
■Haired  for  that  purpose,  or  any  answer  denying  any  material 
beta  of  the  complaint,  the  plaintiff,  after  the  eauae  ia  in  readl- 
nn«  ff^r  trial,  as  to  all  the  defendnnls,  may  apply  for  judgment, 
■t  any  8|K^inl  Term,  upon  due  notice  lo  anch  of  the  defendants 
ai  hare  appeared  in  the  action,  and  without  putting  the  cause  on 
tike  calendar. 

The  Dlainiiff.  in  such  caae.  when  he  moves  for  judgment,  must 
>bow,  by  adiduTit  or  othcrwiae.  whether  any  ot  the  defendants 
Tho  hare  not  appeared  are  abseutees:  and.  if  so,  he  must  prodnca 
tlw  report  an  to  the  proof  of  the  faetH  and  cIrcumntHnceH  atated 
ia  tlie  romplaint.  and  of  the  examination  of  the  plaintiff  or  hla 
■sent,  on  oath,  as  to  any  pnyoieiits  which  have  lieen  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment. mu#t  show  by  affidavit,  or  by  the  certificate  of  the  clerti 
af  (be  roauty  in  which  the  mortgaged  premiaen  are  situated, 
(Itai  a  notice  of  the  pendency  of  the  action,  containing  the  names 
ot  (he  parties  thereto,  the  object  of  the  action,  and  a  description 
«f  the  property  in  that  county  affected  Ihereby,  the  date  of  the 
aorrfrage.  and  the  parties  thereto,  and  the  time  and  place  of 
moMing  the  same,  has  been  filed  at  least  twenty  days  before 
•V'h  apiitication  for  judgnlent.  and  at  or  after  the  time  of  liling 
<>f  (be  cr>mi>laint,  as  required  by  law. 

■ale  81.  JadBinrBt  for  s*lc  on  forecIoBare,  irluat  to  ci»- 
talai  dtapostllon  ot  anrplas  moneT)  referee. 

In  f-ye-TTT  judgnicnt  for  the  pale  of  mortgnged  pretnlaes,  the 
IcM-ription  and  particular  boundaries  of  the  property  to  be  sold, 
n  fat.  at  least,  ns  the  same  can  he  o-icertrtinfd  fnini  the  mort- 
gage, shall  be  inserted.     And,  (uileas  otherwise  specially  ordered 
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by  the  court,  the  judemeiit  shall  direct  that  the  mortsiiited 
lirt'iniHPK,  or  tio  luucn  then-of  an  inny  lip  sutBcicnt  to  disrli]irei' 
thi!  luurtKutCi-'  'lebt,  the  exi)cnstH  of  the  sule  and  the  cosls  of  Ihi> 
action,  an  pniviiled  by  m'ctioiiH  llESi  and  1770  of  the  Coilt^,  hui] 
wbicb  may  be  sold  sppamtcly  n-ithuiit  iiinleriol  injury  to  tir 
partieB  Eniercsted,  be  Hold  by  or  uiKler  the  dlrtetiou  of  the  sheriff 
of  the  connty,  or  a  ri-'feree.  and  that  the  pinintiff.  or  any  othrr 
party,  may  become  a  piirchaBcr  ou  such  sale;  that  the  sheriff 
or  rcfi-Ciw  ex<>i'lite  a  dei'd  to  the  vurchaHPr:  thai  out  of  tli« 
pNcerdR  of  the  Hale,  unless  other\vlse  directed,  he  pay  the  ei- 
pcuseH  of  the  mle.  as  providiKl  iu  section  1070  aforesaid,  and 
that  he  pay  t<i  tlie  iilniutiff,  or  bis  attorney,  the  amonnt  of  hij 
debt,  iiiterext  and  eoRts.  or  xo  miieb  as  the  porehone  money  n^ll 

Cay  of  the  same  and  that  he  take  tbe  reecinC  of  the  plaintiff,  or 
is  attorney,  for  the  amount  bo  paid,  and  file  the  same  nitb  hie 
report  of  sale.  auJ  that  the  pureliasetr  at  sneh  sale  be  let  iato 
powiesHion  of  the  prcniiaes  on  pniduetinii  of  the  deed. 

All  surpbis  moneys  ariainic  from  the  sale  of  morlgUKed  prenlisei, 
under  any  judgment.  Rhall  be  paid  by  the  sheriff  or  rotervF 
makiiiR  the  sale  within-fire  days  after  the  same  Hhall  be  received 
and  be  BBcertuinable,  in  the  city  of  New  York  to  the  chainberliin 
of  the  said  city,  and  in  uther  Ciiuntiex  to  tbe  treaBnrer  thereor. 
nnleaii  otherwise  sp»<:ial1y  directed,  Hnbjeet  to  the  further  order 
of  the  cnnrt,  and  every  judgment  in  fiir<Tlasure  shall  coutiia 
such  directions,  except  where  other  provinioiMj  are  specially  made 
by  the  court.  Xo  report  of  a  sale  shall  be  Aled  or  fontinoed, 
unless  accompanied  with  a  pniper  voucher  for  thesuriihis  manry*. 
and  shon-infT  that  they  have  been  paid  OTer.  deposited  or  dispowJ 
of  in  pursuance  of  the  judgment.  The  referee  to  be  appointed  iu 
foredoBure  cases,  to  compute  the  amount  due.  or  to  !<eH  miirt- 
KaRed  preniiaes.  slinll  be  selected  by  the  court,  and  the  court 
Hhall  not  ap]>oint  as  snch  referee  a  persou  Dominated  by  the 
liBTty  to  the  action  or  his  counsel. 

Rule  02.  Snip  nf  Innilfi  In  the  pities  of  Npw  York,  Brook- 
lyn and  Bnffnlo  nuder  Jndtfment  op  ordPr. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any  eonrt. 
they  shall  he  sold  at  public  auction,  between  eteyen  o'clock  in 
the  forenoon  and  three  o'clock  in  the  afternoon,  nnleas  otherwise 
speciGrally  din-eted. 

Xotice  of  Hu<-h  nate  must  be  given,  and  the  sale  mnat  he  had. 
aH  prescribed  in  section  1678  of  the  Code. 

finch  sales  in  the  county  of  New  York,  unless  other wiw 
fpecifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  aiivr  located  at  Xos.  14  and  IU  Vezey  Street  Id  tie  citi' 
<a  New   York. 

The  Apiiellnte  Dirision  of  the  Supreme  Court  in  the  First  De- 
partment is  authorized  to  cbuuge  the  place  at  wbicb  said  Bales 
■ball  lie  uiade^  umy  make  rules  and  regulations  iit  relation  thereto 
and  may  designate  the  auctioneers  or  iiersons  who  aliall  inake 
tbe  If  a  me. 

Biwb  saiea  iu  the  lity  of  Buffalo,  shall  on  and  after  May  1st, 
ISUO,  toki-  plin-e  at  the  liea!  Estate  Exchange  rooms,  helneen 
tbe  hours  <if  nine  and  eleven  iu  the  foreniHin,  and  two  and  three 
o'clock  in  the  nrtemoon,  unless  the  coni-t  ordering  tbe  sales  shiti 
otlierwiKe  direi-t.  Such  miles  shall,  however,  be  made  sobjeil 
to  such  reKulali.ius  as  tbe  Justices  of  tbe  Supreme  Court  of  IIk 
Eighth  District  shall  cstublish.     (As  amended  ijccober  21,  ltJ9U.)     i 
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HaFtBUKr   mill   ■■■tsument*   to   be   llled   op  re- 

lortgagcii  premEaes  under 

...  --  .-_„ ourt,  it  ahull  bi'  tlie  duty 

wile  pUiotiff,  belore  a.  deed  ia  pieeiited  to  the  purchnser,  to 
fie  end  murlgage  and  any  assignrnpnt  therpor  in  the  office  of 
Ike  dert,  imli^^  guth  mortgage  >ud  amitrniueDts  have  been  duly 
ffOTBl  or  acknowledged,  so  aa  to  entitle  the  same  to  be  rpcorded; 
m  "■tucli  ose,  if  it  has  not  becu  already  done,  it  slinll  be  thp 
Mtr  of  the  plaintiff  to  cause  the  aame  to  be  recorded  at  full 
Mpo-  in  Ihe  coant;  or  counlies  where  the  Inndu  bo  sold  are 
Kluted,  before  a  deed  is  eieciiled  to  the  purchaser  on  the  eale; 
tte  eipease  at  which  filing  or  recordintc,  and  the  entry  thereof, 
•WI  iB  »lloK#d  in  the  laxaUon  of  costs;  and,  if  filed  with  the 
Ml.  bf  stun  enter  ia  the  minutes  the  filing  of  such  mortguite 
m  i^EnmeatB.  and  the  time  of  filing.  But  this  rule  shiiU  not 
fiipnd  lo  aay  case  where  the  mortgage  or  asBignmenla  a|>pesr, 
W  li»  plMdiagg  or  proof  in  the  suit  commenced  theicoD,  to  hare 
fitta  lost  or  destroyed. 

■•l*  B4.  AppIlctBtlon  for  anrploa  mOBC^af  pefereneei 
■nnaoi  nnaat  lolled  lien  a. 

On  filing  the  report  of  the  aalc,  any  party  to  the  suit,  or  any 
IJfwn  who  had  a  lien  on  the  mortgaged  premises  at  the  time  uf 
tt(  sol*,  apon  filing  with  the  clerk  where  the  report  of  sole  ia 
itn  1  notice,  stating  that  he  is  entitled  to  sueh  surplus  moneju 
X  ajof  part  thereof,  and  the  nature  and  extent  of  his  claim, 
wiij  have  an  order  of  reference  to  aacertain  and  reiiort  tho 
Ijwint  due  to  him,  or  to  any  other  peraon,  which  ia  a  lien  upon 
w™  surplus  moncya,  and  to  a.wcerluin  the  priorities  of  the 
"writ  liens  (hereon;  to  the  end  that,  on  the  coming  In  and  con- 
"itinoii  of  the  report  on  such  reference,  such  further  order 
■II  tw  made  for  the  diatribution  of  such  snrphia  moneys  as  may 
"TJiBt.  The  referee  shall,  in  all  cases,  he  selected  by  the  court. 
Tm  owBsr  of  the  equity  of  redemption,  and  everv  party  who 
miird  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
L  ?. .  ^  ^'"l^-  Pi^^iwu"  to  the  entry  of  the  order  of  referenre, 
™l  !•  eatitled  to  service  of  a  notice  of  the  application  for  the 
fWDTO,  and  to  attend  on  such  referenee,  and  to  the  uiuiil 
""tea  of  aobspiiuent  proceedings  relntive  to  such  Burpliia.  Rut 
^  m  rfaiaiunt  or  anch  owner  has  not  appenr,'il,  or  made  hia 
"urn  by  OB  attorney  of  this  court,  the  notice  mav  be  aerved 
W  mitliBg  the  aame  into  the  post-office,  directed  to  the  claimant 
"to  iHare  of  residence,  aa  stated  in  the  notice  of  his  cIhImi, 
wi  npoii  the  owner  In  mich  manner  as  the  conrt  mav  direct.  All 
"«»l  Marches  for  conveyances  or  incumbrances,  nitide  in  the 
fpfrws  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
,^ ."'  ""c  hearing  shall  be  given  to  any  person  having  or 
W«nng  'o  have  on  unsatisfied  lien  on  the  moneya  in  such  man- 
"f  >'-  Ine  conrt  shall  direct;  and  the  party  moving  for  the 
^mnre  shall  show,  by  affidavit,  what  unsafiBficil  Ircns  appear 
'J  iwh  official  searches,  and  whether  any,  and  whiit  other  un- 
,  «t«Sed  Kens  are  known  to  him  to  exist. 

*■'*  <B.   Parllllon  to  embimee  all  landR  In  ooninon. 

Vllprp jPFpfal  tracts  or  parcels  of  l.md  lying  within  this  State 
h.,k  "^  ""^  aame  persons  in  common  no  separiile  action 
"Titte  partition  of  a  part  thereof  obIj  shall  bo  bcoiigbt  without 
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the  consent  of  all  the  parties  interpsted  therein;  and.  If  brougfai 
tviihoiit  such  consent,  the  sbnre  of  the  pluindff  may  be  chacgri 
with  the  whole  coat  of  the  proceedins.  And  when  iufautit  are 
interested  the  pelitiou  shall  state  whetner  or  not  the  parties  awn 
tiny  other  lands  in  common. 

Rule  «e.    HefeFenee  »■  to  title  of  premlaes. 

'VAIiere  the  rights  and  interests  of  the  several  parties,  ai 
stated  in  the  complaint,  are  not  denied  or  controverted,  It  anj 
of  the  defendants  are  infants  or  absenleeH.  or  unknown,  th* 
tiUiilillff,  on  nu  affidavit  of  the  fact,  and  notice  to  such  of  the 
[larticB  as  have  appeared,  may  apply  at  n  Special  Term,  for  xn 
order  of  reference,  to  take  proof  of  the  plnintifTa  title  and 
interest  in  the  premises,  and  of  the  sereral  matter*  set  forth  in 
the  eomplfllnt:  and  to  ascertain  nnd  report  the  rights  and  inrn~ 
ests  of  tlie  several  parties  in  the  premises,  ond  an  abstract  of  the 
conveyances  under  which  the  same  are  lield.  Such  referee  and 
the  referee  appointed  tn  sell  shall  in  nil  cases  be  selected  by  the 
court.     (As   amended   October  2i,   1605.) 

Rale  ST.  ITotlce  ot  star  ot  Bflle  In  iMiPlltlon  or  tare- 
cloanre. 

Nu  order  to  stay  a  sale  under  jndgtnent  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  jndn 
out  of  court,  except  upon  a  notice  of  nt  least  two  days  to  the 
plaintiff's  attorney. 

Rule  68.    Money  In  conrt  pnld  to  connfr  treaanrerj  de- 

When  the  court  shatl  nmke  special  directions  (or  the  payment 
or  investment  of  money  puruunnt  to  sections  7H,  7-15  aud  i-IT 
of  the  Code,  it  must  require  such  money  to  be  paid  to  or  invested 
by  such  trust  company  as  liaa  heretofore  been  deHiguateil  by  the 
Supreme  Court,  or  as  shall  hereafter  I>e  designated  by  the  Appel- 
late Division  for  that  purpose. 

Any  trust  company  orgnnixed  under  the  laws  of  this  Stale  may 
apply  to  tlie  Appellate  Division  of  the  Supremo  Court,  in  the 
department  in  which  its  principal  oflice  Is  situated,  to  be  Jealg- 
nated  as  a  deposit  bank  for  sucii  moneys.  U|>oa  such  applica- 
tions the  court  shall  direct  a  reference  to  ascertain  the  conililion 
of  the  tnist  company  making  such  application;  and  the  referee 
HO  appointed  shall  examine  the  securities  of  the  company  and 
^llall  reiKirt  to  the  conrt  its  financial  condition  and  the  general 
nature  of  the  busine^  transacted  by  it,  specifying  in  such  report 
the  amount  of  all  obligatious  or  liabilities  of  the  company,  the 
amount  of  its  capital  slock  outstanding,  the  general  nature  of  it« 
investment  and  the  amount  of  its  surplus.  If  it  shall  appear 
from  such  report  to  the  satisfaction  ot  the  court  that  nioaeys 
deposited  in  4uch  company  would  lie  safe  and  the  company  shoDtd 
lie  designated  as  such  depository,  the  court  may  in  its  diacretiOD 
designate  such  coiunany  as  a  deposit  bank  for  such  moDrys. 
The  expenses  of  aucli  reference  shall  be  paid  by  the  eorporatloa 
making  the  iipplication,  and  before  ordering  the  reference  the 
court  may  require  a  sufficient  sum  to  pay  such  expenses  to  be 
deposited  in  court. 

Whenever,  by  order  or  judgment,  moneye  are  to  be  brought 
Into  court,  it  suall  be  the  duty  of  the  attorney  on  whose  motiOD 
the  same  are  to  be  ho  brought  Into  Pourt.  to  file  with  the  county 
treasurer  or  with  the  bank  ur  I'unipany  to  whom  the  same  are  lo 
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b>  piid  accordlDC  to  the  said  order  or  Judgment  or  ai^cordmg  to 
th»  practice  ol  the  court,  a  certified  copy  of  said  order  or  judg- 
ruent.  The  court  may,  hoivever.  direct  thnt  only  n  BpeciGcd 
part  of  ttie  same  need  t>e  liled,  which  part  Hhnll  be  sufficient  to 
show  to  whom  the  moneya  so  brought  into  court  belong. 

Id  all  cast'H  provided  for  by  this  rule,  arising  in  Che  city  and 
roontT  of  New  York,  the  chamherlain  of  faid  city  shall  be  the 
officer  indicated   b»'  the  words   ■■  county  t 

■•le  «0.    Older  for  psyinent  oi 
I   irlMt  t*  Iw  Btated  !■  dntft. 

'      Orders  upon  the  hanks  or  other  companies  for  the  payment  of 

.  noaeys  out  of  court  shall  be  made  to  the  order  of  the  pornon 
rsLitleil  thereto,  *r  of  his  attoruej-  duly  authorized,  and  shnll 
sptrlfy  in  what  particular  suit  or  on  what  account  the  money  is 
ID  be  i>aiil  out,  aud  the  time  nheu  the  order  authorizing  Hach 
psjmeDt  was  made.  Ko  order  in  any  pending  action,  for  the 
laimvnt  of  money  out  of  court,  xball  he  made,  except  nn  regular 

'  Boiit*  or  order  to  Bhow  canse,  duly  serred  on  the  attorney*  of 
■11  tlie  partipa  who  have  appeared  therein,  or  filed  notice  of  claim 

;  Ihen-to-  When  moneys  are  deposited  by  the  order  of  the  court 
i*  any  Irtst  company,  the  entry  of  such  deposit  in  the  books  of 
'be  company  shall  contain  a  short  reference  to  the  title  of  the 
ttvf  or  matter  id  wilich  such  deposit  is  directed  to  be  made, 
»»i  specifying  also  the  time  from  which  the  interest  or  aecumn- 
lit'Oa  rin  aiicb  deposit  is  to  commence,  where  it  does  not  com- 
m^civ  fmm  the  date  of  snch  deposit.  The  secretary  of  the  com- 
[■•ny  shall  transmit  to  the  Appellate  DfTision  of  the  Supreme 
Coort  in  the  department  in  which  the  trust  company  is  located 
m  each  place  a  statement  of  the  acconnts  in  each  department, 
Airwinp  the  amount,  on  the  first  day  of  Jitnuary,  including  the 
intemt  or  accumulation  on  the  Hum  deposited  to  tlic  credit  of 
«A  cause  or  matter. 

In  erery  draft  opoti  the  tnist  companj;  by  the  county  treasurer 
nr  rhamberlnin.  for  moneys  dejiosited  wilh  the  said  company,  or 
for  the  intere<;t  or  acciimuialion  on  such  moneys,  the  title  of  the 
cinse  or  matter  on  account  of  which  the  draft  Is  made,  and  the 
date  of  the  order  authorizing  snch  draft  shall  he  stnled.  aud  the 
inft  shall  be  made  payable  to  the  order  of  the  person  or  persona 

,  ratiUed  to  the  money,  or  of  hia  or  their  attorney,  who  is  named 
ii  the  order  of  the  court ■Bnlhoriiinfr  such  draft.  Any  attorney 
wither  person  procorinp  an  order  for  the  payment  of  money  out 
Bf  toort  shall  obtain  two  certified  copies  of  the  order,  both  to  be 
naaler^iKned  by  the  judge  granting  the  satne;  one  copy  shall  be 
filed   with    the  county  treasurer  and   the  olhcr  shall   accompany 

;  the  draft  drawn  npon  the  depository  and  be  filed  with  it,  and 
Ae  aei-eral  banks  and  other  depoaitories  hnTing  trust  funds  of 
tie  i-onrt  on  deposit,  arc  forbidden  to  pay  out  any  of  sucli  funds 

■  vitbout  the  production  and  filing  of  sitch  certified  and  connter- 
•Uned  copy    order.      This  provision   is   not   intended   to  dispense 

,  ■Tth  any  of  the  rennireroents  of  this  rule,  as  to  the  form  of  the 
*»ft.   nor    to   apply    lo   a   ease   where   periodical   payments   are 

I  feected  to  Tu'  made,  aa  provided  for  by  the  last  sentence  of  said 
rile,  after  the  first  payment  from  such  fund  shall  have  been 
ajile  DDder  an  order  of  the  court  fn  the  manner  herein  specified. 

i  Thrre  periodical  payments  are  directed  to  be  made  out  of  a  fund 
i  kjMited  with  such  company,  the  delivery  to  the  secretarjr  of 
i  101  0;i|c 


.-^ules  TO~72    GJiJSiiiKAi,  kul.1!;8  uir  macTlCE. 

ihc  compHfl?  of  Wtf  tfif*  »>'  11)^  o^31'^  aothorisiDg  thf  RerrraJ 
L>arinents  fllinll  be  BufEclpnt  to  authorize  the  payment  ol  subse- 
^ueat  (IraClH  !□  pursuance  of  euch  ordpr. 

Rule  TO.    GroBi  ■mm  In  p>Tiuent  of  Ilfe-ealate. 

'Whenever  a  partf,  as  a  tenajit  tor  life,  or  br  the  courtCB]-,  or 
In  dSiFJ^r,  18  Entitled  to  tlie  annaui  interest  or  income  of  any 
mm  paid  into  court  and  inreatt-il  in  permanent  securitien.  eudi 
part;  fthall  be  charKeti  with  the  <'X|>ensc  of  inreBtiuK  Hurh  duiu, 
and  of  receiving  Bud  paving  over  the  interest  or  income  thereof; 
bnt  if  Kueh  party  is  willing,  and  consents  to  accejit  a  kcobs  sum 
Id  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estiiunted  according  to  the  then  vatne  of  an  annuity  of  five 
per  cent,  on  the  principal  aiiin,  dnrine  the  probable  life  of  siiHi 
person,  arenrdiuc  to  the  Carlisle  Table  ot  Mortalltr.  (Aa 
anieiideil   October  24,   JOOS,) 

Rule  71.  Fees  on  Inqntsltloa  of  iBnaeri  speciol  order  •! 
(he  conrti  wbcn  Decessarr,  to  pnT  ooata. 

Oil  the  execution  of  a  commission  of  lunacy,  etc..  the  commis- 
sioners, for  every  day  they  are  necessarily  employed  in  hearlnjc 
the  testimony  and  taking  the  inquiBitlon.  shall  be  entitled  to  an 
allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars  for 
each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250>  besides  witness  fees 
and  allowances  to  com  mi  as  zon  era,  the  committee  sfasU  not  be  at 
liberty  to  pay  the  same  out  of  the  estate  in  bis  hands,  withoat 
a  special  order  of  the  court  upon  notice  to  all  parties  who  have 
appeared   in   such   proceedings,   directing  stich   payment. 

Role    72.     DiTurcc    op    nenaratton,    n^itloB    fori    referei 
OB    defsnlti    nTcrmcnIa   la   r ■-'---    -.-.—.J  ..-    ^- 


ntton,    BAtioB    fori    refereacr 
mplaJnt)  plalntlV  to  be  ci- 


Wheu  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party  nor 
to  a  referee  agreed  upon  by  the  parlies,  nor  without  proof  by 
affidavit  conforniablc  to  tho  rules  relating  to  the  manner  sail 
proof  of  the  service  of  the  summons  ond  comploinL  Notice  of 
appearance  and   retainer  shall  not  be  sufticient   to   excuse  such 

When  the  action  la  for  a  divorce  on  the  ground  of  adultery, 
unless  it  he  averred  in  the  complaint  that  the  adultery  charceil 
was  committed  withoat  the  consent,  connivance,  privity  or  pto- 
cureuient  of  the  plaintiff;  that  five  years  have  not  elapsed  since 
the  diHeiivery  of  the  fact  that  such  adultery  had  bMU  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  th« 
defendant  since  such  discovery;  and.  also,  where,  at  the  time  ot 
the  ofteiise  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  iH-rson  with  wliiiiu  the  offeuse  Is  alleged  to  have 
been  committed;  that  Gve  years  have  not  elapsed  since  the  com- 
mencement of  such  ailiillcrims  intcrcourKC  was  discovered  by  th» 
plaintiff,  and  the  comiilaint  enntaining  such  nveruients  be  verifieu 
by  the  oiilh  <>r  the  plamtilT'  in  lh<-  mniiner  |n-escrihed  by  the  CoJe. 
judgment  Hhali  not  be  n-nJcri'd  for  the  ri'lief  demanded  until  lh« 
plainliff'M  nllidnvit  be  |ir<HliH'iil  ulnting  the  above  facts. 

In  an  a<'tion  for  a  divorce  or  for  the  iinnulmeiit  ot  a  luarrisge, 
where  the  defendant  fails  to  :iii>nvcr,  no  reference  shall  be  granted 
to  take  proof  of  the  facts  stated  in  the  complaint,  but  before  a 
102  V.'UMi.- 


GENBKAL  RULES  OF  PBAUTrCE.   Rules  73-78 

JndfnnoDt  shall  be  graDtetl  the  proof  of  suoh  facts  must  be  made 
to  the  conrt  in  open  court  and  a  copy  of  the  evidence  takcH 
befon;  the  conrt  Bhntl  be  writteo  out  end  Bled  with  the  judgment 
ndl  The  iijurt  may,  liowever,  in  case  the  evidence  is  such  that 
Ibe  public  interest  requires  that  the  e}:Hiuination  of  the  witueBses 
ibonid  not  hf  ^lublic,  exclude  all  personn  from  the  court  room 
ni.fft  the  parties  to  the  miction  and  their  counsel  nnd  the  wit- 
DMiiFB,  and  aball  order  siich  evidence,  when  filed  with  the  clerk, 
Htleii  up  and  exhibited  only  to  the  pnrties  to  the  action  or  some 
vac  speol>lIf  interested  upon  order  of  the  court. 

BbI«  TS.    DlTorce,  Jodgment  l>y  default,  irliea   Kruted. 

Before  judsinent  by  default  sholl  be  eranted  In  nn  notion  to 
annul  a  marriage  ou  the  groiiDd  that  the  pnrty  was  nncler  the 
age  nt  iettal  consent,  proof  most  be  made  showinR  that  the  partiea 
ttitreto  hur<>  not  freely  cohabited  for  anj  time  as  husband  and 
Kite,  after  the  plaintiff  hod  attained  the  aste  of  eonsent.  If  the 
idiDD  is  bruuKht  to  nunul  the  mnrringc,  ou  the  ^^raund  that  the 
pliimiff's  ciiuKent  wax  obtained  by  force  or  fmiid.  the  pllintiff 
mnut  show  that  there  h.is  been  no  volnntnrj-  coliabitiition  between 
tlie  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
urriaEe  on  (be  ground  that  the  plaintiff  was  a  lunatic,  proof 
most  be  priHiiiotd  shoivinc  thai  tno  lunacy  still  continues;  or 
that  the  parties  have  not  cooabitcd  as  husband  and  wife  after  the 
fl*iutiff  was  restored  to  his  reason. 

Bale  T4.    Df-vorce,  anim-er  In  itetlOD. 

The  defendant  in  the  answer  niny  set  no  the  adultery  of  the 
pljiDtiff.  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
•rpiratioD.  ur  the  annulling  of  a  marriage  contract;  and  if  an 
aiur  IK  taken  therein,  it  shall  be  tried  fit  tho  same  time  and  in 
Ibe  unie  maimer  as  other  issues  of  fact  in  the  cause. 

Kale  TS,    Ij«sltliDac7'  «f  ekildren  on  dlYoree. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  be  wishes 
to  qoeHliou  tUe  legitimacy  of  any  of  the  children  of  his  wife,  tho 
iHegmion  thut  they  are  or  that  he  betieves  them  to  be  illegiti- 
utte.  Ahail  tic  distinctly  mude  in  the  complaint.  If,  upon  default, 
tfif"  Bhal!  he  taken  upon  the  question  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  n[id  if  the  issue 
a  tried  by  a  Jury,  an  issue  on  tbe  qtipstluii  of  legitimacy  of  the 
tbildren  shall  be  awarded  and  tried  at  the  same  lime. 

RbIe  to.  JBdBBient  deplarlnr  marrtnve  Told,  or  «rr«Bt- 
Iw  »  dlTorce  not  to  he  hj-  ilctanlti  ropj-  of  plf-adlna:  or 
ifctlBony  not  to  be  fOFnlnhedi  Jndrment  to  b«  entered  by 

No  judgment  annulling  a.  niarrifige  contract  or  grnttting  a 
divorce,  or  for  a  senaration  or  limited  divorce,  shall  be  made  of 
(ontse  by  (he  default  of  the  defendant;  or  in  the  consequence  of 
any  DPglect  to  nppenr  nt  the  hearing  of  the  cause,  or  by  consent. 
Every  such  cane  shall  be  heard  after  (he  trini  of  the  issue,  or 
npoo  the  cnminE  In  of  the  proofs  at  a  Special  Term  of  the  court; 
fciit  where  no  person  ajipenrs  ou  the  p:irt  of  the  defi'iidnnt,  tile 
i^'ails  of  evidence  in  ndultcry  enOKes  slmll  not  he  rend  in  public, 
lilt  Bhflll  be  siihniittpd  in  open  conrt.  No  officer  of  any  conrt, 
*itb  whom  tbe  proceedings  in  nn  adultery  cmiikc  are  filed,  on  or 
before  vhom  tbe  testimony  Ib  taken,  nor  any  clerk  of  such  OlBcer, 
103 


HihyGooj^lc 


EulesTT-Tfl    GENERAL  RULES  OP  PRACTICE. 

«ilher  before  or  after  the  teToiiDatiiiii  of  this  suit,  sliall  DeraiH 
a  copr  of  any  of  thu  pleadinKs  or  testimony,  or  of  the  Bubetaner 
of  the  detailH  thereof,  to  be  taken  by  any  other  person  Iban  a 
p&rty  or  the  Bttorne?  or  counsel  of  a  party,  who  has  appeared  In 
the  cause,  without  a  special  order  of  the  coucL 

No  judgment  in  an  action  for  a  divorce  shali  be  entered  eicept 
upon  the  apcciai  direction  of  the  court. 

Rnl«  77.    Receiver  of  debtor'*  eetatei  powera  ud  dvtlcai 

Every  receiver  of  the  property  and  effeclB  of  the  debtor  eh*11. 
nnleaa  restricted  by  the  Hpecial  order  of  the  court,  have  general 
liower  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  auih  debtor,  nod  to  cotnpromise  and  Bpttle 
such  an  are  unaafe  and  of  a  doubtful  character.  He  may  aim 
sue  in  the  name  of  a  debtor,  where  it  is  necessarr  or  proper  fir 
him  to  do  so;  aad  he  may  apply  for  and  obtain  an  order  of 
conrBe  that  the  tenfltilB  of  any  real  estate  beloniting  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  pTOfits.  attom  to  sufh 
receiver,  and  pay  their  rents  to  him.  lie  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  eiceediog  one  year.  And  it  shnll  be  his  duty,  withont 
any  unreasonable  delny.  to  convert  all  the  personal  estate  nnri 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  untii  after  Judg- 
ment in  the  cause.  He  is  not  to  he  allowed  for  the  costs  of  any 
suit  brought  by  him  against  nn  insolvent  from  whom  he  is  U[i- 
able  to  colleet  his  costs,  unless  snch  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persona  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  chiinis  to  iiersonnt  property, 
at  public  auction,  diving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 

Rale  78.    Salts  br  reeclTcrt  eoatm. 

Whenever  a  receiver,  appointed  under  procccdinga  supple- 
mentary to  execution,  snail  sp|>ly  for  leave  to  brinf;  an  actiou. 
he  shall  present  and  file  with  his  application  the  written  request 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  such 
action  be  brought;  or  else  he  shall  give  a  bond  with  sufficient 
security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
lor  the  payment  of  any  costs  which  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  be  fn'snted 
except  on  such  written  request  or  ou  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  bas 
Buflieient  property  in  hia  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 

Rale  7B.    ^ho  may  he  referee. 

Except  in  cases  provided  for  by  section  1011  of  the  Code  of 
Oivil  Procednre,  no  person,  unless  he  is  an  attorney  of  the  courts 
ID  good  Standing,  shall  be  appointed  Role  referee  for  any  pur- 
pose in  any  pending  action  or  proceeding.     Nor  shall  any  persai) 
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GBNEBAL  EUI.ES  OF  PBACTICE.    Rule»80-8* 

1)  Kpimtiited  a  referee  wbo  is  tbe  partner  of  derk  of  the  attomef , 
cf  cooOBel,  of  the  partj-  En  vhose  oehalf  sacb  Rpplication  for  suca 
inointment  is  made,  or  who  ia  In  aor  way  connected  In  bojinees 
with  such  ■ttamey  or  caaaael,  or  Wbo  occupies  the  wuue  office 
nth  BDch  attomef  or  counael. 
!■■*   SO.       B««B«BtntlaB     of     proputr     of     eOFpoHttloBj 


lotlOB    tor    reoelver    nisr    be    niBde) 


-«„  If 

All  motkinB  for  the  seqtiestratioti  ot  the  property  of  corpora- 
Ikm,  or  for  the  snmintment  of  receivera  thereof,  mast  be  made 
IB  the  judicial  distxtct  in  which  the  principal  place  ot  buBiDesB  of 
aid  corporatioiia,  respectiTelr,  Is  aituated,  except  that  ia  actlooH 
bno^t  bf  the  Attorney-General  In  behalf  of  the  people  of  this 
^le,  when  it  shall  be  made  to  appear  that  such  sequeatration 
ii  ■  ncccasarr  incident  to  the  action,  and  that  no  receiver  has 
■bndy  been  appointed,  a  motiou  for  the  appointment  of  one  may 
Ic  Bide  in  any  county  within  the  judicial  dietrict  in  which  anch 
Mtioa  ia  triable.  No  motion  can  l>e  made,  or  other  proceeding 
ku)  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicifu 
Artrict  in  which  the  order  for  his  appointment  waa  made.  And 
rhete  a  r«ceiTer  hae  been  appointed,  his  appointment  shall  be 
otesded  to  any  anbaeqaent  snit  or  proceeding  relating  to  the 
not  estate  or  property  in  which  n  receiver  ia  Decessary. 
Bvle  Sta  pDvrer  of  vec«lTeF  to  employ  connael* 
No  receiver  ahall  have  power  to  employ  more  than  one  couDsel, 
atnt  nnder  fecial  circumatances  and  In  particular  caaea  re* 
qvitmK  the  einploymeiit  ot  additional  counael,  and  in  such  caaee 
•aly  spon  special  application  to  the  court,  sbowinK  auch  circum- 
Maac«s  by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
rrtwoa  on  whose  behalf  or  application  he  waa  appointed.  This 
~'e  ahall  apply  to  all  recovers,  preaeut  and  future;  and  no  allow- 
_  .L.ii  I J.  . 1 — _  (dj  eipenses  paid,  or  made, 

M>le  8X.    ExmnlaatloB  of  a  p«rt7  before  trial. 

When  an  examination  Is  required  under  sections  870,  871,  8T2 
•f  the  Code  of  Civil  Procedure,  the  affidavit  shall  aiiecify  the 
fifts  and  eircDmatances  which  show,  in  conformity  with  anbdi- 
viiiDD  4  of  section  872,  that  the  examination  of  the  person  Is 
■aterial  and  necessary. 

Kale  8S.   Covrt*  Mur  make  further  rules. 

The  Appellate  Diviaion  in  each  department,  and  the  various 
cocrtB  of  record,  may  make  auch  further  rules  in  regard  to  the 
tfansaction  <tf  buelueas  before  tbem  respectively,  not  inconsistent 
"^^  the   foregoing  rules  as  they   In  their  discretion  may  deem 


__   .._jre  no  proTiL , _,  _j ., 

At  proceedings  shaO  be  according  to  the  cuatomary  practice  a.  .. 
' — iertr  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 
1  Bot  provided  for  by  statute  or  by  tbe  written  rules  of  those 
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CARLISLE  TABLE  OF  MORTALITY. 
Table  thourinff  the  value  of  aa  annuity  of  $i  on  a  tingle  life,  oerorA- 
ing   to   the   Carlitte    Table   of  Mortality,    at  S  per   cent.  uUernl, 
r^trred  to  i»  Oeneral  RaU  No.  TO. 
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BULBS   FOR   COMPt^TINO   THH   VALUB  OP  THE   LIFE 
ESTATE  OR  ANNl'lTT. 

Calpulsto  Ilic  interest  nl  .1  per  ccnl.  for 
lo   the   Jm-onip   of   whirli   Hip    p^jvna   is 
interest  by  tlie  iinniber  uf  ypnni'   pim-haH 
snn'a  age  In  IIib  table,  nnil  the  prcMlm-t  it 
life-fl^tnte  of  such  person  in  mifi)  f 
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EXAMPLES. 

SoppodE  a  widow's  agp  is  37,  and  she  in  entitled  to  dower  in 
Ral  estate  worth  $350.75.  One-tbird  of  this  is  (liadl  2/3. 
IntereHt  on  $116.91  for  one  year  at  5  per  cent,  (aa  fixed  by  the 
70tb  Role)  IB  $5.86.  The  number  of  yeare'  purchase  which  an 
aoDuitr  of  $1  Is  worth  at  the  tge  at  37,  as  appears  by  the  table, 
ia  thirte«ii  rears  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  income  for  one  year,  RiveH  $RO.OS  and  a  frac- 
tion as   the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
lam  at  5  per  cent,  is  $450.  The  number  of  yearx'  purchase 
which  an  annuity  of  |1  is  worth  at  the  age  of  50,  as  per  table. 
Is  ll.GBO  parts  of  a  year,  which,  multiplied  by  $450.  the  value 
ot  one  year,  girea  $5,247  as  the  rtosh  value  of  hia  life  estate  in 
the  premises,   ot  the  proceeds  thereof. 

NoTE-^The  values  in  this  table  are  calculated  on  the  suppo- 
■idon  that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  suiji- 
vorshlp  life  interest,  may  be  found  in  "  Commntation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Cbisholm."  London.  Charles  &  E^dwin 
Ltyt<Hi,   18S8. 
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INDEX  TO  RULES  OF  PRACTICE. 


(Tlw  raftnocM  >n  to  tlM  Dombcn  of  tb*  nlMj 
AdailaaloB  of  Bltorncrat 
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THE 

Code  of  Civil  Procedure 

of  tlw 

STATE  OF  NEW  YORK. 


AN    ACT 

Relating    to    Courts,  OfHcers  of  Justice,  and 
ClvK  Proceedlnscs* 

Pahsd  June  2,  IBTO ;  tbive-Sftlu  being  preaept. 

nc  BMple  of  ths  StaU  of  Nev>  York,  repreamted  in  Smote 
OTd  JwwwMy,  do  enael  a$  foOowu 

CHAPTER  I. 
GeneraJ  Pnnrisitxis  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

mtl  I.—n*  Caarti  af  the  MUif  tketr  fleaeni  Pawen  ki4  lltrihataa, 
aa4  Caaaral  Batmlatlaai  partalalif  ta  the  Iiaralaa  thenar. 

RTUIL— PrariilameaftteBeral  AppllMttom,  relatlBf  la  th*  Ja4t*ai  aa4  ear- 
lata  ather  OMeen  ot  the  Coarte. 

TITLS  I. 
lb  eoattm  of  the  Stat« ;  tlieir  gmxaral  powers  and  Bttributec, 
ud.g«DeraI  regulations  pertaining  to  tlieaxeroiaetharao& 

MMa  I.  biii»Tml1on  ind  irluelflntlon. 

>.  lUKCDeiiHiw  pniTlitoaa  reUtlni  to  the  (IttlDo  ar  tb*  eoorta. 
ABTIOI.K  riBST. 

EtutmeratUm  and  datMeaUon. 
htl.  canna. 

t.  Caarte  ot  ratorj  eanmweteil. 

L  OcsRBl  praTUiona  u  to  Jorladlctloe,  ate. 

i  I.  rAH'd,    190e.1      ConrtB. 

1  referred  to  id  this  act,  are  ODumerated  in  seelioni 
'  '^e  jDdicf-    ' — 

t  Cod?. 


I 


c.  1, 1 1,  a.  1 
^-u,  <M.     S«e  CoDsolidat^  Laws, 
I  4.   lAm'd,    187T.1      O^npral  provUlon  lu  to  JnrUdlotlsB, 

and  powoni  now  vested  in  it  by  law,  accdiding  to  the  rourae  and 
practice  of  the  court,  eieeiit  as  otherwise  prescribed  in  tbis  act. 
Co.  Ptvc.   I   10,   uid  pari  at  I  4n. 


DoliiHihyGoOgle 


ABTtCLB    SECOND. 

Omeral  pou>er»  snJ  attrHnileg  of  the  courf. 
,**'■?>»  Ittlng  or  mini  to  br  pnwi,. 

».*  CtlBlUl 


It  PimdiBC   ■trlliina    llmlto] 


1  T.  OeBcrvI   poivera  of  conrta  at  reeat*. 

A  tnatt  of  record  has  powerr 
fc«7ii,'fh'!;*«'..1'''T*?'',T"!''''«'B  f-e  ■ttendanee  of  a  ptrnon 
i^Z,    i!^  Stale,   to  testify  lu  a  cause  pending  ill  thiit  court- 
■^   Iwwever,  to  die JimttatinTig  pr«.crib«I  by  !nw.  wit     r"' 
■Mt^  record  may  be  served. 

-  Tn  idmitiUtcr  ud  oath  to  a   witneM,  in  tbe  .-xercise  of  tl  c 
»»«w*  uhI  duties  of  the  court. 

1^0  derfse  and  Duhe  mw  proct™  and  form«  of  pro.-eedii.EM. 
ES^S  to  cany   into  effect  Ibe   powerB  and   jurlndii-tion   po». 

I  I  ■■   S.  It*,    i    I    (3   R.    B..    dtb  «l..   .IBS:    I   KJ„.    SffTI. 

^"i^-i.'|''CJri^7^^^'7^j^     See  Consolidated  L».-h. 
«■  rRepealnJ  by  L.  WTO,  <*.  88.     See  Penal  I.ow,  i  (J02.J 

See   Consoliduli^ 


, _-.. ,   __i.  Ki.     See  CoDBOlidated  Laws, 

,   Judiciary  Law,  f 

1  aa.  Wrlta,  etc..  In  name  of  the  people,  and  tm  BBKllshi 
all  hre-r  latlOBS. 

Except  where  it  Ir  otherwise  specially  prescribed  by  law.  h  writ 
or  otiier  pmcPBft  mimt  be  in  the  uonic  of  the  iieuplo  of  the  State. 
and  eaou  writ,  process,  record,  pleadtDg  or  other  proceeding  ia  a 
cuiirl.  or  bcfure  aa  oOlcer.  tntiHt  be  in  the  Engtisli  laiiKunge,  and. 
uulcHs  it  in  oriil,  iiiailf  out  on  paper  or  porchmeut,  iu  a  fair  legible 
charni'tiT,  in  words  at  length,  and  not  abbreviated.  Bnt  tbt^ 
proper  and  known  names  of  proreati,  and  technical  words,  may  be 
expresHed  in  aiipropriate  langiinice.  us  now  is,  and  heretofore  has 
been  cuHlomary:  sach  abbreviations  as  are  now  i;ominonly  em- 
p1oye<l  in  the  RngliRh  lanKuage  may  be  uxed:  and  numbera  may 
be  ezpresaed  hy  Arabic  figures,  or  Roman  numerals,  in  the  cua- 
toiuiirj  manner, 

2  R.   S.  STS.    II  a  and  a   (3  B.    S..   Btb  c<I..  497:  2  Bdm.   SSS).  nuoU- 

I  2».  Id.;   teale  and   retwn. 

A  writ  or  other  process  issued  ont  of  a  court  of  record,  mnst 
be  tested,  except  where  It  is  otherwise  specially  prescribed  by 
law.  in  the  name  of  a  judge  of  the  court,  on  any  day;  inuHt  hv  re- 
turnable withiu  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
sirribed  by  law,  within  the  time  fixed  by  the  court,  and  therein 
N|>ecilied  for  that  purpose;  and  when  returnable,  must,  together 
with  the  return  thereto,  he  Sled  with  the  clerk,  unless  otberwisr 
specially  prescribed  by  law. 

a  B.  ».  STB,  I  S;  I..   ia4T,  <*.  MO,  1  ST;  L,   IMT.  rh.  <T0.  |  iS. 

I  24.  III. I  to  be  anliBcrlbed  op  iadoraed)  Triivn  crrer, 
ete.,   not   to   vitiate. 

A  writ  or  other  process,  issued  ont  of  a  court  of  record,  mnat. 
before  the  delivery  thereof  to  an  oQlccr  to  be  executed,  be  sub- 
scribed or  indorsed  with  the  name  of  the  otBcer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  Issued.  A  writ  or  other  prof- 
ess thus  auhscritied  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  tbereon,  or  of  any  mistake  ur 
omission  in  the  teste  thereof,  or  in  the  name  of  tbe  clerk,  unles 
it  wa^  issued  by  special  order  of  the  court. 
Id 
I  2S.   [Am'd,  187T.1     No  dlocontlnnaace  br  reaa*n  of  *>• 

An  action  or  special  proceeding,  civil  or  criminal,  In  a  court  of 
record,  is  not  discontinued  by  a  vacancy  or  change  to  tbe  judge* 
of  the  court,  or  by  the  re-election  or  re-appointment  of  a  judge; 
but  it  must  be  continued,  beard  and  determined,  by  the  court,  us 
'■onstitulcil  ot  tile  time  of  the  hearinc  or  determination.  After  » 
Judge  is  out  of  olHce,  he  may  settle  a  case  or  exceptions,  or  make 


e.  1, 1. 1,  a,  2  PROCEKDl-NGS. 

anj-  return  of  proeeei.i^B«,  had  before  bim 
and  may  bo  compelled  bo  to  do,  b:/  tlie  coi 
or  Bp«i'iul   proceedinfi  is  p«iidiug.  ' 
2   R.    S.    Z7T.    t  ^■ 

I   »e.    [Ana'd,  IVIO.)      Whm  (>•«  jMdB«  mar  nontlMe  pro-  > 

eevdlBK*    commeiiced    before   anotlier.  i< 

In  the  <-oiinti('»i  witbiii  rhe  BfBt  nnd  Rewind  judicial  diotricti. 
a  ai>ectal  proceeding  instituted  betore  n  nidge  of  a  court  o(  ret-ord,  v 

or  a   [rro<.e4>dinf;  eomniencMl  before  a  judge  of  the  court,  out  of  ^ 

ronrt.  in  un  action  or  special  proceedInK  peniiinfc  In  a  court  of 
rtH-onl  niaT  be  conticiied  From  time  to  time,  before  oue  or  more 
other  judges  of  the  Hiiitie  court,  with  )il(e  effect,  an  it  it  had  been 
inHtituItfd  iir  c-oiumcnrisl  before  tbe  Judge,  who  last  hears  the 
Eame.      (See  I  771,  post.) 

1  3T.  (Repealed  by  L.  1906.  cbx.  35  and  S5.  Bee  Consolidated 
LawR.  ttlx.  Judiciary  Law,  11  28.  l»i  and  104,  Connty  Law, 
«  :fJ5;   and   alxa  Code  Civ.  Fro.,   I  25U7.1 

I  zs.  (Repealed  bs  L.  1900,  ch.  IS.  See  CouMlidaUd  L«wi, 
tit.  CouBlr  l^w,   I  245.] 

1  xo.    ( Repealed  b;  L.  18&2,  ch.  677.) 


DoliiHihyGoOgle 


TRIAL  OP  CAUSES. 


UitcelUineoua  prvviaiont  relaiitf  lo  the  aittiitgt  of  the  ei 


:iO.'  n-h--n  '.■fS  lo  Iw  ■ajounieJ  to  ■''SiiT"»rf«ln. 


il.  AclJiiummBiI  <it   IMin  Ig  hihiIIih  pUcv  wliwi   puriiiii  w  ■tlinlatf. 

4».  TriBi   imf*  crmiiwiiwd   amy   bt  nrntlniiBt  Iwyiml   (nm, 

Spp  Consolidnted  Laws, 
fork  i^Brter.  t  H2.I 

IWm,    Ph.    SS.      B»   Penal    Law, 
I  U4.    lAm'd,    IffiKl,    lOOft.l      Trial    of   cana«ii   at   adjoiirnrd 

Cii'.iHex  may   be   uolired   for  trial   for  any  lerm  of  a  court  ot 
recird   ndjounii<(]   as  proficled  io 
aw.  SB  if  it  was  liel<i  bj  orisiual 


Ia    1II09,    cli.   ST).      See   ConxnlidalPd 
,  S6-] 
i  37*  CnanVH    trlt-d   elnevrher^   IhaB   at  eoMrt-faoviie. 

The  partica  to  au  ai'tion  nr  iipecial  pKH'eediiijr,  pendiiiK  in  « 
eoiirt  of  reiiird,  may.  with  the  i-oimeiit  of  the  jiidiEP  who  \a  to 
try  or  liear  it,  witlnmt  a  jnry,  stipulate  in  writing,  that  it  uliall 
he  Irii'il  or  heanl  iiiiil  delennineil.  elaewhere  tlinn  nt  tUe  eonrt- 
hoiiHe.  The  iilipiilntioii  must  apu-ify  llie  |ila<-e  of  trial  or  lieariDjc, 
ami  DiUNt  Ih?  filed  in  the  otHoe  of  the  elerk:  and  the  trial  or  hearia;c 
niiiHt  he  lirou^ht  on  utMu  the  ununl  notice,  unleas  otherwise  pro- 
Tided  in  the  Btiiiulation. 

L.    IMT.    fh.    4T0.    I    41.      f*w    I    830. 

I  HH,  HUTcrnor  rnitir  chaojce  plaes  for  haldlus  eoarti 
of    rroord. 

If  the  Koveraor  di-eiuit  it  reqiiiHite,  liy  reaaon  of  war,  pestilent, 
or  ulher  pn!ili>-  nilulnit)-.  or  the  dnnicer  thereof,  that  the  nest  eii- 
BUing  term,  or   the  next  ensuine  adjonriied  sitting,  ot  thM  conrt 


,G(H1'{lc 


c.l,tl,a.3       TBIAL8  NOT  TO  ABATE,  ETC 

of'BpMfllB,  or  tliat  tlie  neit  vusuius  t«rm  ot  aay  otWi 
rerorii,  Hppolutt^d  to  be  he'd  elsewhere  than  in  the  city  o 
Y<ak.  sbculil  be  lielU  at  a  plat'e.  otbar  tliau  Lbat  where  it   ..  „ 
puioinl  lo  ti«  liel<L  bt  uiw,  !>>-  protriaiuaiiuu,  appoint  «  diftereut 
[ilsi-e  wilhia  iu  JiBtriLt  for  the.  haldinit  tbereo/:  atid  at  any  time 
ttnH*afler  be  nia.v  reroKe  thp  appiiintineiit,  and  awioint  aootb^ 

efe,  or  leHvv  the  terio  lo  be  helil  at  tl>e  place  whene  it  would 
rv  been  held,  but  for  Uia  appoiiitmeiit. 
2  B.  S.  ttO.   I  ST.      Thtii  aRtlOD  hu  not  teen  npnulr .  nixaltd  bat  bu 
6«u  fmbwllrU   In   tkc  iuJlctu?   I^k.      Hue  CuanolMUHl  laira,    Ul.     JwUct- 


-ruHPt  of 
of  New- 
it  is  «p-  ' 


I  SB,  Sack  appolBtwemta,  cte.,  to  be  reeopifed  nad  pnb- 
Uabpd. 

Such  an  appointmeat  or  revocation  mnat  be  nndpr  the  hand  of 
the  goteruor.  and  filed  in  the  office  of  the  aecretarjr  of  State;  it 
niuBt  be  publiahed  in  such  newspapers  aod  for  such  time,  as  the 
fovemor  directs. 

Id.,  i  sa.  Pirll;  npHlrd  by  L.  190S.  cli.  US.  9tt  Consalldaled  Lawi. 
Ml.     a«»   Plnaiii^    La*.    I    46.      Balatin  ot  Kctlon   not   EiprtMlj    repnied 


I  41.  lAaa'd,  lS»t,  tM>9.1  Adjoanment  of  term  ts  ■ 
■thcF  »Ibc«  wbcn  partlen  ■<>  nllpBlBte. 

A  court  of  record  ma;  in  Its  diBcretJon,  where  the  parties 
■a  action  file  a  stipulation  that  the  same  be  tried  at  a  pli 
vhbln  the  count;  where  said  action  is  triable,  other  thun  ' 
court-house,  adjourn  the  term  to  snch  place  for  the  trial  of  s. 
■ctioD.  Notice  of  snch  an  adjournment  must  be  given,  as  ' 
conrt  directs  by  the  order. 


I  1  to  Bilm.   7U5J  ; 


„ J)  partly  irpeiltil  by   L.   IMS,   ch.  3S.    Bw  Ciinsolldaled 

Un.  UL  lai\c\Atr  Law.  I  10.    Bee  note  28  of  Doteg  ot  Board  ot  SUIulory 
Ccnulidatloo  al  md  ot  code. 

II  4»-43.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
UwB,  lit.   Judiciary  Law,  {|  11-12.] 

I  44.  Va 
lallare  or 

When  a  term  of  •  court  fails  or  is  adjnnrned.  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recoKDiEauce, 
or  other  proceeding,  cirti  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby:  but  all  persoDs  are  bound  to  Hppesr,  and  all  proceedings 
mast  be  had.  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or.  if  it  falls,  at  the  nest  term,  with  like  effect  as  if 
the  term  was  held,  as  otigiualty  appointed. 

1  R,  8.  aw.  I  72:  2  R.  8.  2T7.  ||  3,  B  and  ":  2  R,  S.  291.  I  91- 
L.  mSX.  rh.  I.%9.  I  3  (4  BdlB.  n32l;  L.  IMT.  cb.  2S0.  i  28  {4  KclD.  064); 
L  1886.  rh    174.  I  3  (6  Edm.  TW). 

■  Tba   word    "  ■ "    waltted   by   error   la   eDRroaHinx. 


^ 
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I  4S.  Til«l    amarr   NH^eBoed   mar   be  eontlKBCd   b«rand 

Wbere  tbe  triHl  or  heHring  of  an  lusue  of  fttct^  Joined  in  an  ac- 
tion or  special  proceed Itid*.  ciril  or  criminal,  hnH  been  (Mimmenoed 
at  a  term  of  a  court  of  record,  it  may  aotwithatandiiig  tbe  Pi- 
pfralloti  uf  tfa«  time  aiipointed  for  tlie  term  to  MintlnDe.  be  con- 
linupd  to  the  compledon  thereof;  includiiiK,  if  the  eanse  ii  tried 
by  a  jury,  all  proceedings  taken  thereiu  until  the  actual  dlBcharge 
of  Ibe  jory:  or.  If  it  is  tried  by  Clie  court  without  a  jury,  until  It 
is  finally  aubmitted  for  a  deciBiou  upon  the  merits. 

L.  ISTS,  cb.  3.  I  t,  au'd.  Tbig  gectloa  npcrseila  L.  1M6.  du  2;  ud 
L.   ISSS,  ell.  208,   t  1    (S  Edm.   US). 
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9.  UlubUllr  or  jiid«e  In  i-crtalm  appMli. 


13.  AllunMr  ml  to  tnd  b 
73.  Ailoniej  not  Ki  bni  cl 
U.  r*rliln   luD>   prublbliH 


I.  BanK   rale   trbnt   parly   pro* 


a.  QuallOoitlooa  ot  alvuiianipAvr. 

89.  RlniDgnpli*»  to  (nml'tb  gnnrttMiFlr  mplH  of  pnxwdlnpi  Id  Jadi 


:«= 


BR.  Doiln   of   pmuina   ippointfd   iindR'   laal   SKtluD. 

bh!   I.:'   nWlT  rM  dln^'lwl.    "  ""     '   ""''  "    "'       ''-"'''''' 

«e.  VtatUi  tor  iHvtKt  <ir  ottiYT  to  all^nd  court. 


i-.<i",G(Hinlc 


by   the   judidiTj 
a  IV  tneret '  ' 

I   32.    [An'd.    IKOO.I      SabatMatloB    or   o>e    oBcer   tor  ■>- 
»tta«r  In  apeclal   proceed InK. 

In  case  of  tbc  dPBtb,  alokness,  reslgnntinn,  reraoral  ttato  ofllw, 
abstin'e  fnim  tlie  couut)-,  or  ottlpr  disability  at  an  officer  before 
wbotn  ur  Id  wlioae  court  a  Bpecial  pruceedint;  boa  been  inatituled, 
wliere  no  express  proyisioii  la  made  by  iuw  for  tho  ooiitinusDce 
thereof,  It  may  be  continued  before  the  olDcer'a  aupceHsor.  or  »ny 
otber  utflt.'er  residini;  iu  tbe  same  couut]-.  before  wbom  il  mi|:lit 
have  been  origiDallj'  inBtituted:  or.  if  there  bi  no  eneh  officer  ia 
the  same  county  or  in  case  such  oflJcer  be  disqualifled,  theu  before 
0  officer  In  nu  adjoiiiinB  oonnty,  who  would  origbiailj-  hare  bad 


juriadictioD  of  tbe  aubjcct  matter,  if  it  bad  oct'iurcd  t 
in  the  latt?r  munty;  and  In  case  such  apecial  proce^'dinic  ue  iita 
county  court  and  the  connly  jiidee  of  the  comity  be  d; 


SuaHfled  to  bear  aud  decide  the  aaule,  then  iu  suL-h  taae  ail  fnr- 
ler  proreedinKB  therein  may  be  bad  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  Jiiriadiction  to  hear,  try 
aa,d  determiue  the  same  and  to  enforce  Its  order. 

2  B.  S,  184.  I  Bl  (3  R.  8..  Stll  *d..  475:  £  Ellm.  205)',  L.  18n,  th. 
STS,      IB   effect  Sept.    1.    ISW. 

i   Ba.   Pr«»c««<liKK*    brtoT^    Babatlliited    aSoer. 

At  the  time  and  place  specified  In  a  notice  or  order,  for  a  parly 
to  appear,  or  for  any  other  proceedhiic  to  bf  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  iiresiTibed  in  tbia 
section,  the  officer  substlttited  as  prescribed  in  the  last  sectioo.  or 
iu  any  other  provision  of  law,  to  oonliiiiie  n  npccial  proceetlitig 
institntcd  before  another,  may  act,  with  reapect  to  the  special  |im- 
ceeding,  na  if  it  bad  been  originally  iaatitutcd  tx-fore  htiu.  But  a 
proceeding  sliall  not  he  taken  before  a  aiibittituted  officer,  at  n 
time  or  place,  other  than  that  specified  in  tbe  origioai  notice  or 
order,  until  notice  of  the  sabatitntioB.  and  of  the  time  and  place 
appointed  for  tbe  proceeding  to  be  taken,  has  been  given,  either 
by  perbonul  service  or  by  publication,  in  such  uianner  and  for 
such  time  as  tlie  Buhstitiited  officer  dlrf>ctn,  to  ench  party  who 
may  be  effected*  thereby,  and  who  haa  not  appeared  Itefore  either 
officer.  Where,  after  n  hearinK  has  been  comiueuced.  il  is  ad- 
journed to  tbe  next  judicial  day,  each  day  t^>  which  it  is  so  ad- 
journed. In  regarded,  for  tile  purttoses  of  this  section,  as  the  day 
apecified  In  the  origiual  notice  or  order,  or  in  the  notice  to  appear 
before  Ihe  subatituted  officer,  as  the  case  rcijuirea, 

2  R.  3.  2S4,    II  M  and  SS,  eonMlldaipd  Diift  nn'il. 


Law 

I  S6.  Fa.Ftr  niBr  «v»ear  In  pertMMi  or  br  *tiarmer. 

A  party  to  a  civil  action,  who  la  of  full  age.  may  prosecute  or 
defend  the  aaine  in  person  or  by  attorney,  ul  hla  clectiuu.  uuleu 
he  has  been  judicially  dii'lured  to  be  iliciimlivtent  to  mauage  bia 
afTaira.  Each  provision  of  thia  act,  relating  to  Ihe  conduct  of  aa 
action,  wherein  tbe  attoruey  for  the  liarty  is  mentioned,  includes 


enttnHKhif  tor  "ifreitwi." 
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ATTORNEYS.  88  69-69 

UDle*a    otherwiae 


fpHiaUy  prescribed  therein,  i._    —  ._ 

[fitly  repagnant  to  the  (ivntext.  If  h  party  ban  an  nttomey  i. 
tfw  artkin.  hp  mnnol  app^'ar  to  art  In  pemon,  \rhere  an  attorney 
nar  appear  nr  nrt  eitlier  by  spec-iul  pro^iaiou  of  law,  or  by  tbe 
fDonp  anil  prnotitf*  of  the  i«urt. 


-,     —    —  - ,-      Bee   Consolidiited 

w.  M  1^3,  2(i4,  4<M!.l 

I  «».    [Abd'A,    IMm.l      SrrTlpF  at  iMp^f  vpon  attAvner  rr. 

S^rrii-F  of  a  paper,  n-bii'b  miebt  be  Diadp  npnn  him  at  bin 
r«idMM-p,  If  he  was  n  n-fliilent  lit  the  State,  may  be  ninde  upon 
»  persun  refcularly  admitted  to  practice  as  an  attomejr  and 
tmnsebir.  in  tbe  courts  iif  rrcnnl  ot  tblx  State,  whwie  office  fi<r 
tb?  lnQMii-tii>n  of  law  biiKJiieBH  Ik  within  the  State,  but  who 
mide*  id  an  adjoinioK  Htate.  by  deponitinK  liie  paper  in  a  pnsl- 
•Are  bi  (be  t-lty  or  town  where  bis  olBce  Ih  located,  properly 
oeimri  in  n  pmlpaid  wmmwr.  dlrtHrted  to  liiui  at  IiIh  olH<'e.  A 
■errice  than  made  is  equivalent  to  perfionsl  scrviee  upon  him. 

Ito   ^mnXf    npMlfd    by    L.     ISUfl,    eh.    SH.      net    TmiMdiilsli^    htwt,    ill, 
Jrtlrluj-   Ijw.    I    tSO.      St*   no»  20  of  nol«i  q(   Dothl   ot   Slalulurj    Coii- 

tf  nl-ez.  [Repealed  by  I,.  1909.  ch.  35.  See  Consolidated 
Uws,  lit.   Judiciary  Caw,  j|  250.  4T3.] 

See   Penal   Law, 

I  m.   RMitli    or   4lubllltrof  atlOFBer;pra«eedtnKBthere- 

If  an  attorney  dies,  ia  removed  or  auapended.  or  otlierwiTC  be- 
nuDFs  disabled  to  act.  at  any  time  before  juilKnient  in  an  action. 
■n  further  pnx^edinK  shall  be  takeu  in  the  action,  nfcalnnt  txie 
party  fir  whom  be  appeared,  until  thirty  dnya  after  notice  to 
ippoint  another  attorney,  has  bi-en  iriven  to  that  party,  either 
l>dw>naUy.  or  in  auch  other  manner  ss  the  court  directs. 

>  L    S.    Z8T.    I    BT    <3   B.    3..   Slh   pd.,    477;  2   Eiln.    £08). 

It  ••-«5'.  {Repealed  by  L.  1900,  ch.  .13.  See  Conaolidated 
Laws,  tit.   Jodiciary  Law,  Sf  88,  474-t7ri,  477.] 

W9,  ch.   35. 
H  88  and  41 

35.     See  Consolidated  Lai 


jftjtra. 


See    Peual   Law, 


See    Penal   Law, 


i  H3.  {Repealed  by  T..  llKn».  I'hs.  35  tuil  65.  Se«  CuDwIi- 
leil  Luw«,  til.  Juiiiclnrj'  Uw,  ««  14.  24,  2>l!i-2ST,  :t.il:  and 
)  uode  CiT.   I'rc..  |   1323-11.1 


til.  le.     See  CoiiMoliJiUfil  I-ow 


LuwK,  tits,    ('uuiit}'  I.a 
201.  a>(J,  asi.] 


I  9K.  Iliep^aied    by 
Lan-a,  tit.   -    "  ■ 
S  251:;.] 

ii  Wf-ttU.  i  Repealed    by    I..    1909,    cb.    35.      See   Uoiuwlid.ted    I 
I,Bwa.  tit.  Judiciary   l^w.   H  230,  *1».  351.  351,  lOll,  17U.  201, 
2:!l-233.  2TS),  403,  405,  343,  40T,  and  also  Code  Cif.  Fro.,  {  %yli 
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EXECUTION  OF  MANDATES. 


CHAPTER  n. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 


mu  in.— l|i>IU*ll*ii  af  tk*  fttnaalai  ProriilaBi  ta  Ik*  PracfFMliit)  (f  ■ 


ttorimmm    rtlatiag  to  tbe  •xecuUoa   of  civil  in»nd*t— 


i.  Sberlir  to  tvnUb  ccrti 
I.  UabUItT  lor   iWKlHt  li 


1W.  Trill  af  rlilm  of  (lilt  bf  third  peraoo.  to  propert;  ael«4  br  ■b«rlff. 
Ita.  EipcDKS.    bow   mid. 

I  IW>.  Sheriff  to  famlah  crrtntn   mlmntr. 

A  ahrrlff.  to  nhom  b  mandate  of  any  desoriptlon.  ii  deliverpd  ' 
to  br  eipcnted,  uiost,  without  comppDHBtion.  RiTe  to  the  person 
MiTprinK  the  ■nme.  if  reqnirpd,  «  niinote  in  writinK,  Binned  by 
tb«  akerifF.  BpeeifylnK  the  names  of  the  parties,  the  Kenpral  no- 
tun  of  Ihp  mandate,  and  the  day  and  hoar  of  reeetvlng  the  Name. 
1  B.  B.    4M.  I  TO  rs  R.  S.,  Bib  ed..  TS8;  2  BAm.  4&8).  am'd, 

)  lOl.  [AB'd,  18T7.J    Copr  ■•(  pFoeeaa,  etc.,  to  b*  «ellTe(ed 


stion. 

I  lOX.  [AM'd,  18TT.]    Sheriff  to  execute  proceaa,  etc.)  mar 
•ctarB   br  mall. 

A  iberitF,  or  other  officer,  to  whom  a  mandate  Is  directed  and 
AdTered,  mast  execute  the  same  iiccordinK  to  the  command 
A«m>f.  Bad  make  relurn  thereor  of  bin  prnrepdinKtt.  under  hii 
ho<L  For  a  riolatlon  ut  thia  prnFmUiti.  he  is  liable  to  the  party 
•CciWToI.  [or  the  damafrca  auataiiKil  by  bint:  In  adrlltion  to  any 
mr,  or  other  punishment  or  proceedinKi  Huthoriied  by  law.  A 
~'~*~  directed  and  delivered  to  a  aheriff  may  be  retarDed,,bf 


A  Hheriff,  or  other  offlper,  to  whom  in  delivered  for  service  nr 
exe<iition,  u  nisodate,  aiuhorizi'd  by  )hw  tu  bi-  isnued,  hj  g  judfK 
or  othpr  oflli'iT.  in  a  Hpec-in1  iirocc'pilinK.  wliii  wilfiillj  iivKleots  tn 
BKOfnitf  the  Mtiie.  tnay  be  fined  by  the  JnilKe.  in  n  nnm  not  ei- 
CPfdinK  twerty-fivp  ciollam.  nnd  is  linhle  to  the  party  HRKriered 
tor  hi.-*  danmKm  KiuilaiDed  thereby. 

2  R.  S.  SSI,  I  3  (2  FAm.  ST1>. 

See  CoDHolidil»d 

I  10«.  (RajjPBlpd  by  U  lam.  ph.  SS.     See  Prnal  Law,  j  1848.1 

I  lOT.  fRenealed  by  MHtary  I,nw.  L.  W09.  ph.  41.  SupM- 
ncdi-d  by  I..  18!)8,  rb.  212,  S  8<l,  which  was  lihevise  repealed  br 
Military-  I^uw,  U  1909.  ch.  41.] 

I  of  claim  of  title  br  third  prv 

Whprp  It  is  spepinlly  presi'ribi'd  by  low.  that  a  sheriff  tntist,  or 
may.  in  bin  discretion.  iDipanel  a  jury  to  try  tlie  validity  of  a 
claim  of  title  to  or  of  the  right  of  pomeeninn  of  KOodH  or  efFpclH 
neiz^  liy  him  by  virtue  of  a  mandate  in  an  actioD.  interposed  by 
a  person  not  a  parly  to  the  nrtlon,  the  trial  nuiHt  be  condui-irf 
in  the  fullun'itiK  manner.  I'xcept  as  othiTwise  HpirciatI;  preHcrilied 

'  1.  The  Hheriff  tamt  from  tine  to  time  uotity  as  many  persona 
to  attend  as  it  is  ucceasarr  in  order  to  form  a  jury  of  twalie 
])enious  qualified  to  aerve  la  trial  jurom  In  the  coimty  coiirt  of 
the  coDDly,  or  in  the  city  and  connly  of  New  York,  in  tli« 
Hupreine  (vart,  to  try  the  validilj  of  the  claim. 

2.  U|Kin  the  trial.  n'itneiuieB  may  be  eKamined  in  beheK  of 
the  claimant  and  nf  the  party  at  wboKi^  inKlnnoe  Ibe  propert.v 
clained  wan  tahra  by  th^  irtwrlfl.  Fop  thi'  iiurpase  of  Mmfiellintr 
a  witnoHs  to  ut1en<l  and  textify,  the  Hheriff,  upon  the  npplinilitin 
of  either  party  to  the  inquiailinn.  inoHt  trane  a  BUbpocnu,  ih  ptp- 
Hclibed  In  Rei^tioii  8r^  of  thia  act,  ami  with  like  offect;  except  ihnt 
a  warrant  to  apiirchend  or  ■'ommit  a  witnesa.  in  a  csae  Bpe(^Qtd 
in  Hection  WS  or  sortion  Sifl  of  this  act  may  be  iepura  by  " 
juilBe  of  the  court  in  which  the  action  ia  brought,  or  by  tbc 
connty  jndjrc. 

S.  The  sheriff  or  Under  «herif[  mnat  preside  upon  the  trial.  A 
witi»esK.  produced  bv  ejlliiT  jmrty.  must  W  Bn-om  by  the  presiding 
offlrer,  Hiid  psnmiued  onilly  in  the  jirpsence  -f  the  jnry.  A  wit- 
ness wliii  tPHtilies  falRi^ly  niwn  Hiic-n  an  examinatloD  is  guilty  of 
perJntT  in  a  like  case  and  is  pimishatile  in  like  manner  aa  npM 
(he  trial  of  a  civil  action. 

U  tSSD,  eb.  Mt. 

I     i-.<i",G(Hiylc 
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HAS.]      Bxprnara,    hoic    paid. 

1  thvre  are  no  coats;  but  the  fees  of  the  sheriff, 
en  muBl  be  taxed,  by  a  iadge  of  the  court  or 
>f  the  cuuuty,  aud  muat  bo  paid  as  follows: 
ly  their  verdict  iiiLd  the  title  or  the  right  of 
iropert;  claimed  to  be  Id  tbe  claimant,  by  the 
tauctt  the  property  was  lakeD  by  the  sheriff. 
Hdveraely  to  the  claimant  with  respect  to  all 
»I,  by  the  d  aim  ant. 

:he  title  or  right  of  possessioD  to  only  a  part 
liiiied.  to  be  iu  the  daiuiBUl:  enrb  part.v  must 
esses'  fees,  aud  the  sheriff's  and  jurors'  fees 
half  by  each  nnrtr  to  Ihc  Inquisitioi). 

tbe  jurors,  the  sheriff  may.  in  his  discretion, 
le  parties  to  tbe  conlroversy  to  deposit  with 
le  suoi,  ■■  Tii»F<he  nooeHsury  to  cover  his  legal 
s'  fecB,     The  sheriff  munt  return  to  each  party 

sum  so  deposited  by  him,  after  deducting  his 
geable  to  that  party,  as  prescribed  in  this  me- 

Sh  3  B.  8.  4.  I  IE ;  »  007.8.   UIS-S. 
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Arresting, 

DORcejfin^  (< 

>  (•li. 

antf  eommitling 

n  prisoner. 

1 

is 

'■sS: 

tiB: 

1  110.    [An'd,    1900.)      PrUoaer,   how   Itrptf   awpport  of. 

A  person  arrested,  by  wlrtue  of  an  order  of  arrest,  in  an  artion 
or  Bpedal  proceeding  brought  in  a  court  of  recordr  or  of  an  eie- 
cution  issued  upon  a  judgment  rendered  in  a  court  of  recorfl;  or 
surrendered  in  esonpration  of  bis  bail:  must  be  safelj  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  other- 
wise prescribed  in  the  next  8e<?Iion  and  in  aabdiTision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  al  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
is  discharged  according  to  law. 

2  K.  8.  8T«,  II  TB  »nit  TT  (3  R.  8,.  5(h  ed.,  eSO;  2  Edm.  M11,  ™>ori- 
ilsted   iiid  eitPncM.      Anwndfil   by   I.    1909,   rh.    65.    i  S.      Sw  nirte  80  d( 

I   111.    [An'd,    1886.)      Irnvrlnonmeiit    on    *secvtlou. 

No  person  shall  lie  imprisoned  within  the  prison  walls  of  inr 
jail  for  a  lonjier  period  itan  three  months  under  so  executiMi  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  or 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  tiie  non- 
payment of  alimony  or  connsel  fees  In  a  diyorce  case  where  toe 
amount  so  to  be  paid  is  lean  than  the  sum  of  five  hundred  dollsre, 
nnd  whenv  the  smcutnt  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imnrisonmeirt  shall  not  continue  for  a  lonK" 
period  than  bIj:  months.  It  shsll  be  the  duty  of  the  sheritt  in 
TChose  custody  any  fur-b  person  Is  held  to  dlsehsrge  such  person  « 
the  expiration  of  said  respeeliTP  periods  without  any  formsl  «iv 
plication  beinc  made  therefor.  No  person  shall  be  ImprlsonM 
within  the  Jail  llbcrtlps  of  sny  jail  for  a  longer  period  than  ai 
months  upon  any  execution  nr  "Iher  mandate  against  the  person, 
and  no  action  shall  \m-  commenced  against  the  sheriff  upon  • 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 


PRISONERS;  ETC. 

tlei,  I 

aforesaid.  NotwltbataadiD^  BUch  a  dlecharKe  io 
■re  CHBPB.  the  judtcment  creditor  in  the  execution, 
wbose  inBtauce  [lie  said  mandnte  was  iBsued,  bai 
F  agniiwt  the  property  or  the  person  imprisooed 
Tore  sueh  exeeulioii  or  niaiidate  whs  issued;  but 
II  not  be  Bgnin  imprisoned  upoQ  a  lllie  process 
«  ftetion  or  nrrMtM  In  snr  oetion  upon  any  Jadg- 
'h  tbe  tinine  ma;  have  b«en  graiited.  Except  in 
>re  speeifieil  notbing  in  this  section  sball  effect  a. 
contempt  of  conrt. 

3n  II  13T,   14D4.  2202,  3033. 

led  by  L.  IQOB,  ch.  16.     See  Conaolidated  Laws, 


,aw.  H  340-344.] 

er,   boiT  coMver^d   lo  jail   tkronsh  a  Bother 

her  officer,  who  hss  tawfull?  arresled  a  prisoner, 

prJHOncr  throuRb  one  or  more  other  culinties,  in 
te  of  travel,  from  tbe  place  where  the  prisoner 
the  place  where  he  is  t.)  be  d"livered  or  confined. 


ii.  i.,<i-,Gooj^lc 


ARTICXB    9BCOND. 

Jail*;  jail  ditcipline;  and  regulaliona  concerning  Iftc  a 


123.    fiTll   ind    cri 
li4.  MhIh  unrt   f 
I2S.  I'pnilttH. 
lEfl.   JkII    pttj'iilrliui. 

m!  flalc  Kf  Ihgnor  I 
120.  PrrmlL  When  i 
ISO.  rmallTn  for  ii 

131-  Sf'ijjr  "'  p"**; 


See  CoDMlidated  Lawi, 


132-124.  (Repeateil  by  I...  1»0».  ch.  47.    See  CooeoUdairt 


itepeated  t 
1  Law.  jj 


luae  of  n«w  csecMtlon  nhfa 

ir  a,  priHniiiT  aotually  eHI■Bpe^  while  ftaing  to.  remaining  at. 
or  retiiruinE  fmni  a  hoKpital  to  which  he  has  been  onlered 
romoTwi  purauHlit  to  section  throe  hundred  and  fitty-flvp  of  the 
[irisiin  law,  ii  new  execiilinn  maj-  \te  isBiied  against  hin  person, 
if  he  WHR  in  eustody  liy  Tlrtiie  or  an  exet'ntion:  or.  If  hp  was  In 
cnatiid.v  by  virtue  of  an  order  of  nrpent,  a  new  order  of  arrert 
mny  he  Krnnted,  npon  proof  hy  affldavit  of  the  factn  Bpeeified  In 
this  Kti'tinn,  without  otiier  proof  and   withoat  an  undertakiDg. 

U  tHRK.  Ml.  IMO.  Anipndfd  hi  U  IHOII.  rh.  6n,  AlMi  partly  n>pMM 
by  [i.    in'HI,   I'll.   4T.      Sn-  c'liDM.Itdalnl  ■.■na.  tit,     l-rliwiii  law.   |  3SB.      8r 

See  Cooaolidatfd 

I  ISO.  [Repealed  by  L.  1909,  eh.  8S.     See  Penal  Law,  i  1791] 


lilor.  upon  n-hom  a  paper  in  an  action  or  ipectal 
-ted  to  n  prlnnncr  in  his  cuBtodj',  is  lawfully 
lUi  «ui-h  H  liuper  is  dclirerei]  for  a.  prisoner,  must, 
thereafter,  deliver  the  name  to  the  prisoner,  with 
it  the  tiH«  m  tt*  aorvice  thereof  upon,  or  [hu 
>■  him.  For  II  uenlect  or  violntiou  of  ihis  aeetion, 
ilor.  Kuiily  thereof,  is  liable  to  the  prisoner  (9r 
oioneu  there  b;. 

Sec  pDsl.   I   796. 

to  permit  »«ceiu  for  tlutt  vorpoae. 
Hinablo  reKiilatiimq,  whifli  the  a.'ienff  may  esttil>- 
Kise,  a  HheriCF.  jailor,  or  otht^r  olflfer,  who  haii  lh& 
owr,  mnst  i>«rmit  aui^h  aii-eaa  t')  hiiu  un  'm  ueees- 
■sonal  Bervii-e  of  b  pniier  in  nn  nrtion  or  siieciai 
bieh  the  prisoner  is  u  piirty.  and  wbieh  must  be 

era  ander  IJuIted   State*  procraa. 

,  receive  into  his  jail  and  keep  a  prisoner,  com- 
ne,  hj-  virtue  of  eivii  proce»8  is»ue<l  by  a  court  of 
under  the  anthoritj  of  the  United  States,  until 
by  ihe  due  mursr  of  (be  lann  of  the  ('nited 
me  manner  an  If  he  was  committed  hy  Tirtue  Of 
ivil  action.  IsKned  from  a  court  of  the  State.  The 
ive.  to  his  own  nsi",  the  money  payable  by  the 
r  the  use  of  Ihe  jail 

C    (3    R    ^      ^Ih   ril      741      S   RlTO     462). 
«iiBweraltl«  for   tkeir  eaatodr- 

lor,  to  whose  Jail  a  prlioner  h  committed,  as  pre- 
ft  Koctiou  is  aniweiable  for  his  nufe  keephiR.  in 
'  United  States   according  to  the  laivs  thereof. 


HihyGooj^lc 


TEMPOHAEY  JAILS. 


AR-nCI-B   THIBO. 

Temporary  jaila,  and  tcmporvry  removal  of  pritonars  from  jaS. 
Bee.  13a.  When  Jill   bKwwa  onflt.  etc.,   another  to  be  deslniitdl. 

Iiniillan  1o  be*  nerreil  on   tbe  ehetitr.  ■tr. 
T^.ri.  ,■!».,    1.11    llbprllea   wbni  olhn-  Jill   deslgnittd. 
who    becomeB    entitled    thereto.    l>efi» 

IfKI9,  ch.  47.    Bee  ConBo]l<Ut« 
153.] 

I  138.  [Ah'II,  im>8.]  Prlooncrii  already  opaa  JbII  llbev 
ties  wk*u  olker  JbII   dHlcnatrd. 

ir  a  prixoner  ban  been  admitted  to  the  liberties  of  the  Jail  of  tli 
count;,  for  which  a  deHignntiau  is  made  pursuaDt  to  itection  thn 
hnndred  and  liflT-une  of  the  pridoD  taiv,  he  iniiHt.  notn-itl 
etandinfc.  remain  within  thone  libertieH,  tint  he  may  be  remore 
by  the  nherifF.  to  whom  he  haii  g'iTen  bond  for  the  til>ertieH,  I 
the  Jnil  or  oth»r  place  so  deRitinated,  aod  ntDfined  therein,  in 
case  where  the  slieriff  miicbt  conBnip  him  in  the  Jnit  of  his  o« 

COUDtf. 

2  R.   a.   428,   430.  I    IR.      Amended  by  L.    IftAS.  cb.   M,    |  It.      Sec  IM 

I  IRS.  Jail  llbprlleii  to  priiioaer.  ivlis  beeonen  eatltl* 
tkvppto,  b«for«   rcBOval. 

If  a  peraon,  who  in  nrrented.  before  or  nfler  the  deaiKnation,  1 
the  nheriff  of  the  county  for  whieh  the  deaiKnation  ia  aad«>,  b 
comes  entitled,  after  the  designation,  and  before  hiti  remova). 
the  lihertlea  of  the  jail,  he  must  be  admitted  to  the  libert>«A 
the  jnil  of  that  eniinity,  as  If  the  dexiimation  bad  not  been  mad 
hut  be  may  be  remored  by  the  HherilT  to  the  Jail,  or  other  plai 
HO  dt^iKiialed.  and  ronfined  therein,  In  a  eaae  where  the  atiei 
niiRhl  confine  him  in  the  jail  of  hia  own  county. 


I   140.    [Am'd.   1009.1      Ii 

If  n  pemon  eonfined  In  o 

ponnty,  deKijEnaleil  «b  prcnerlbed  i_  __   

Jjiw.  beromeH  entitled  to  the  libertieM  of  the  jail,  the  ahvrifr 
that  county  must  admit  him  to  the  jail  libortien.  aa  if  he  b 
bccii_  oHninallf  arresitpd  by   (hnt  aheriff,  on  a  mandate   dlreoi 

Id.,    i   20.    Ammileil  br   L.    IWB,   < 


j  (!.!,tl,».3  TEMPORARY  JAILS.  It  141-H 

r  141.  lAa'd,    1V09.1      IVkea   AchIsbMIob   to   be    FeToked. 

When  ■  jail  is  erected  (or  the  countj,  for  whose  nsp  the  deaig- 
Mtioii  pDiBoaDt  to  section  Ibree  hundred  and  Sfly-oae  of  the 
pruuD  la<r  was  made,  or  ita  jsil  is  reodered  lit  and  Hafe  fur  tbe 
cmfiDeDieat  of  prisoners,  or  the  reason  for  the  designation  of 
uolber  jail  or  place  has  otherwise  ceoaed  to  be  operative,  the 
deeipialiuTi  mnst  be  revoked,  as  prescribed  in  this  article  and 
KTtioii  ihree  bnndred  and  fifty-two  of  the  prison  law. 

11.  i  :i.  Amnid^  bi  L.  l»oe.  cb.  n^.  I  3.  sid  cb.  S40.  |  84,  Oct 
ma  3i  nt  DutH    or    Boanl   al   BlKluIor}-    CoiiKirjilitliin    at   rod   of   qoll'. 

I  14S.  €m^T  of  rEroealloB  to  lie  nrpred  on  ufaepHIi  ulivr- 

Tli;  coDntT  clerk  mast  Imniediately  serve  a  copy  of  the  revocn. 
tiun.  (Inlj  t-ertified  by  him  under  his  olllcial  seal,  upon'  the  sheriff 
i<r  lie  utme  cnanty :  who  must  remove  the  prisoners  belonging  to 
hi]  ciiiiiiHJy.  and  oonfined  without  biti  county,  to  his  proiier  jail. 
If  t  prisoner  has  been  admitted  to  the  Jail  liberties  in  the  other 
(oiuity,  he  must  also  be  removed:  nnil  he  is  entitled  to  the  liber- 
tit*  of  [he  jail  of  the  county,  to  whitrh  he  Is  removed,  without  a 
n»  booii.  as  if  he  had  beeft  orlEinalty  admitted  to  the  jail  liber- 
lir-i  in  that  county;  and  the  bond  giyen  by  him  applies  accord- 
Btflj  (0  those  liberties. 


Uts,  tiL   Priaou  I 


DoliiHihyGoOgle 


JAIL  UBERTIBS.  - 


ARTfCLB    romRTH. 

Jail  liberties;  escape*. 


,"«"■" 


H'h   1 1  111)  1 1  If   (ur   iwjspc. 


See  Consolidated 


,.  _ ,.  „ _..  _  .ivii  iK^loii;  or  ill  pon(i«(upnce 

o(  a  Hiirrt'Ddcr  in  exuu«ratioD'  of  his  bait;  l«  eatfdml  to  b«  ad- 
mitted to  ttie  libprtlpH  of  tbe  jtil,  upou  delifering  to  the  iheriff 
au  ii|>proveU  undertukinK  an  prbsoribed  in  tht  next  aectioD. 

M.,  I  40:  L.  tV-M.  <L.  048.  3»>  antF.  I  15.  1^  181M.  ch.  aM,  in 
cn«I  April  20.   ltH>4. 

I    IKO.   [Ain'd.    IHSO,    10O4.]      Vnd«lBkli>K   to   »«   esMBtC 

The  undnrtnkiiig  must  be  exeeuled  by  tbe  priaoner,  and  one 
or  more  sul}li'ii>iit  Kiirctii'-t,  rcNitleulK.  iiud  huuseholderx  or  trce- 
hotilers  tit  tiic  t-oiiiit]-.  in  a  penalty  at  least  twice  the  earn,  ia 
n'hirh  the  sheiHT  uruH  n-qnirell  to  hold  the  defeudaut  to  bail. 
ir  he  in  111  eiistodf  niider  an  order  of  arrext,  or  has  been  su^ 
rendered  in  exunerutinn  uf  IiIk  hail,  before  judgment;  or  directed 
til  lie  iiillei'ted  by  the  exeelllinu.  if  he  ia  in  custody  under  an 
e.tecutitui:  or  renwiiiitiK  uiwollocted  upim  a  Judement  aswiinl 
hiui.  if  he  hiitt  beeu  Kurrenderi'd  after  judgment;  conditionrd, 
that  the  |ii>riion  ro  in  custody  sliall  remain  a  prisoner,  and  shtill 
lint,  nt  any  time,  or  in  any  manner,  escape  or  eo  without  the 
libcrtii'K  of  the  jail,  until  dlscbarsed  by  due  course  o(  law.  Vpoa 
ibe  KiviiiK  and  tlie  approral  bj  the  court  or  a  Judge  thereof, 
or  a  county  Judge,  of  xuch  nn  underlnking.  the  prisouer  sbull 
be  released  from  the  cnstocly  of  the  sberiff  and  the  sheriff  shnll 
tbereuiKin  be  exonerated  from  liability.  Rnt  liner  the  allowance 
of  the  iiiwlertilking  as  hereinafter  prescribed,  the  same,  must  bo 
I'elivered  by  the  clerk,  on  rei)iie«t.  to  the  party  nt  whose  in- 
Klnnce  the  prisoner  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  juilge.  or  county  jiidtce.  (he  underlakiaK 
uiuKt  tH>  filed  by  the  sheriff  with  the  cleric,  and  a  copy  delivered 
to  the  party  at  whii-*e  inKlanee  the  iirisouer  wbh  in  custody,  or 
to  his  attorney,  who  shall  within  three  ila.vs  thereafter  sens 
upon  the  surety  or  auretien.  or   tbe  attorney  for  the  prisoner,  a 


e.!^t.3,a.4  JAIL  LIBERTIES.  It  151-fi4 

autifv  that  he  dues  not  accept  him.  or  them,  aa  bail:  otherwise 
kr  is  deemed  lo  have  accented  ihem.  Within  three  dsys  after 
the  rvceUiC  of  Buch  notice,  the  auretj'  or  suretieii.  ur  the  attorney 
tvT  the  prii^uner,  may  sirtve  upon  the  party,  or  attorney  (ur  iho 
partj,  at  whose  instance  the  prisoner  tv-as  in  custody,  notice  of 
jDitiGcatioD  of  tlie  game  or  other  bail  before  the  conrt  of*  a 
JDdlte  Ihereuf.  <>r  a  county  jndev,  at  a  speclUed  Ihiie  and  plac<'; 
rt#  time  to  he  not  Ipws  than  fire  days  nor  more  than  ten  days 
thereafter,  and  the  plai«  to  be  within  the  county  where  one  of 
the  bail  residOH  or  where  the  dcfradant  was  nrrexted,  Rii-ept 
IK  other»v-ise  esprenHlj-  prencrlbpd  Id  thin  article,  the  proriaiona 
rejnlatinu  the  substitution  of  dctv  mireticK  or  a  new  undertaking, 
and  the  eiamination  and  qiiali&eation  of  the  new  Hnretiea.  and 
the  allowance  of  the  uodel^akinK  nfler  jUHtlflratlnn.  ennlalned 
hi  article  third  of  title  first  of  chapter  seventh  of  thin  act.  shall 
xnyrra.  If  the  hail  HhaH  not  be  allowed,  the  conrt,  judge  or 
tunnty   judge   gbali   remand   the   prisoner  ta  tlie  custody   of   llie 

U..  If  11  aad  42:  L.  18M.  Mi.  SM;  L.  19(M.  tb.  3B4.  At  to  depcuill, 
■#  t  5TJ..      la  effect   April  10,   1*04. 

I  ISI.  lAH-d.  ISSn,  1004.1  Pfobi  whov  nndertaklDK  (o 
be  ketC 

Am  UDdertakiiiK  bo  taken  is  held  for  th»  indemnity  of  the 
HTty  at    wbose  inataoce  the  priitoiier  executing  it  is  confined. 

t  S.   S.    134.    I    43;    I..    IMJ,    Th.    ZS-1.       Ib   (ITcRt    April   16,    VJIIi. 

t  ISX  lAm'd.  lMmi.1  Prlasner  «•  be  coninltte^  wbeB 
■arctr    t>    iBBBBoleBt. 

If  the  party  at  whose  Instance  the  prisoner  is  in  custody  dls- 
niTeiB  that  a  suiBty  tlieveln  is  issuffivient  he  nay.  nptm  .proof 
•f  the  fact,  by  aSlderit  or  otherwise,  apply  to  the  court  or  to  a 
JBillce  thereof,  on  who^e  process  or  niandnte  such  prisoner  is  In 
ciMbdy.  or  lo  the  eimnty  Judge  of  the  county  where  such  pris- 
ons is  coaGneil.  attd  the  court,  or  a  judpe  thereof,  or  aucb  count; 
jadee.  nay  make  an  order  committinK  such  prisoner  to  close  con- 
fimeneitl  in  the  Jail  uutil  another  undertaking  with  good  and 
fnfflcient  suretiea  is  offered. 

iiL.  I  Ml  1^  issa.  cb.  tus. 

I  ISX  lA^'d,  IBSfl-l  SprroBder  at  prisoner  by  bla  Biire- 
Uru. 

One  Qr  morr  eif  the  tnreties,  in  BiD  nndertakiDg  given  fur  the 
libertie*  ot  a  jail,  may  surrender  the  |>rincipiil.  at  any  tiiue  before 
JDdiemcDt  is  rendered  against  them  in  an  action  on  the  uiidrr> 
takinic:  but  they  are  not  exonerated  thereby,  from  a  liability  in- 
csired   b«(ore  making  tl»»  siiriender. 

3   B.     S.   4U.    I   M.   IDl'd:    L,    IKHC   rli.    ats. 

I    1S4.  (AB'd.  lBSe.1      Hon  nrrendpr  made. 

Tb«  wnrtf^ider  must  be  made  as  follows:  Thn  surety  or  Hureliea 
M^fciwfT  it  nitist  take  the  principal  to  the  kee|>er  of  the  jail,  who 
BOH.  apon  his  or  their  written  requisition  to  tbnt  effect,  take  the 
friM^psU  isto  hia  cDstody,  and  iDdorxe  upon  the  undertaking  given 
for  tbe  Ub'>rtie.'t,  an  acknowledgment  of  the  surrender:  and  alsi'. 

I  •  Bo  <n   nrlilnel. 

■     ■"  ,-.<|..,G(Hiylc 
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reties  b  cKrtificate,  acknowledg- 


I    ISS.   lAu'd,  1SSS.1   WhBt  deemed  and  vtIibI  laoi  deencd 

The  goiug  at  iBTge,  wlltilo  the  liberties  of  the  jnll  in  which  bt 
]^  in  cuitudy.  uf  a  prlsoiitfr  wbt>  has  exccuteil  xuch  ail  underUk- 
ing,  or  or  a  prisouer  who  would  be  entitled  to  the  liberties  u^u 
executing  sueh  AD  uuderlakinK,  la  uot  au  escape.  But  the  goiui 
at  large,  beyond  the  liberties,  by  a  prixuiler.  without  the  aewnt 
of  the  party  at  whose  inataiwe  he  in  in  cui^tody,  is  an  escape; 
and  tlie  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  lli» 
name  authority  to  pursue  and  retake  him.  us  if  he  bnd  escaped  frutu 
the  jail.  Such  an  CHoape  turfeits  the  uudertakinfr  for  the  lilierlies. 
it  any;  subjett  to  the  proTlsious  of  the  neit  article  of  this  lille. 

I  IStt.  [Am'd,  I8T7.)  n'liea  ooart  mar  order  tsdlotc^ 
prlitoner  to   Ire  produced. 

Where  a  persuu,  who  has  been  indieted  for  a  erlniinal  oUcdot, 
is  lielil  by  a  KherifF.  Iiy  Tirtne  of  b  iiiaiiitate  in  a  cifil  actioa  oi 
spe4.-ial  proceedinK,  the  court,  in  wbii-h  the  indictment 
unke  no  order,  rei — '-' —  "--  -'---'-'  —  ■--'--  ^'— 


reqnlriiTg  the  sheriff  to  brine  him  before  the 

[;  whereupon  the  eourt  may  make  such  disposition  of  tte 
oer.  aa  to  it  aeems  prcqwr.  The  BherifTa  fees  and  expeaars. 
I  doing,  are  a  county  charge  of  the  county  wherein  the  court 
Ming. 

I8T1,   tb.    SOB.    I    1    (S   Edm.    07). 


committed  for  misconduct  in  a  case  prescribed  b;  law, 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jnil  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  Rhcriff  OT 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  Ije  at  largt 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpAi»,  or 
by  the  special  direction  of  the  court  committing  him,  or  ia  s 
case  specially  prescribed  by  law:  is  liable  to  the  party  aggrieved, 
for  his  danmircs  Hiistalncd  thereby,  ami  fa  guilty  of  a  miMl^ 
meauor.  It  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measare  o( 
damages. 
s  R.  a,  4X7.  I  ei.  .id-ii, 

{   IBH,    [AiB*d,   1H8A,   1&04.I      SheHtFs   Ilalnllltr  tar  eaespe. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  Is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  pflrtf 
at  whose  instance  he  Is  in  custody,  the  sheriff  is  answerable 
therefor,  until  nn  undertaking  provided  for  in  section  one  hun- 
dred and   fifty  of  this  article  has  been   given  and  approved,  as 

1.  If  the  prisoner  was  In  custody  by  virtue  of  an  order  o( 
arrest,  or  iu  consequence  of  a  wnrrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extesC 
or  the  damages  sustained  by  the  ptalatiff. 

«  ooylc 
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T  wa»  in  custoJ;  by  virtue  of  ony  other  man- 
iUt'nce  uf  u  Hurreiidcr  iu  okoneralioQ  ul  bis 
;Dt,  tbe  sheriff  U  uQanerable  fur  Ihe  debt. 
of  money,    for   whii'h   the   prisoner  wuh   eom- 


by  L.  iwe,  cb.  88.     See  Penal  Law,  |  1S3».] 
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f{   160-M        UND'TAK-G  FOR  JAIL  LIBERTIES.    c.2,t2,«. 
ARTIOI.I1  PiFTH. 

Aeti>m  vpon  tmd  ataiffTUnemt  of  a  bond  for  juU  libtHiM. 

8m,  IM.  Oftmtf  In  aFtioD  b^  (berlll  on  bond. 

Ml.  Juannent  >pi<Dit  abericr  to  he  eTldencc  igiLiiBt  nnttM,  ite. 
18*.  SmnirurT  Jndfment    (or   UwrlK, 
Its,  HtquMlia  ul  iipiittnUuu  Uvrelat, 

ISB!  Judgment  ijmlnet  ibrjUt  In  aVldcncn  of  il>mi(ri. 
IftB,  AnBlBinmnt  or  niidprtakliie. 


ni.  DetCDce 


I  160.  [Am'd,  1880.]  Defence  !■  action  bj-  aberlC  on  >n- 
derMklng-. 

In  an  OL-tion  brought  on  aa  undertakiiiK  for  the  jail  liberties,  It 
Is  a  dereoce,  that  ttte  prisoner  Toluutarilf  returned  to  the  libertlM 
of  the  juil  from  wbieh  he  escaped,  or  waa  recaptured  by.  or  inr- 
renden^  to  the  sheriff,  from  whose  t^iistodr  lie  escaped,  before 
the  commeocenient  of  the  action.  The  detendantB  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

z  R,  a,  4U,  t  ts;  L.  issa.  cn,  ets. 

i  1«1.  Jadrment  ■«'>Inat  ahepllt  to  be  erldenec  nnlaal 
■■retlsB.  c<G. 

But  if  judgment  has  been  rendered  against  the  sheriff,  In  sn 
action  brout;ht  for  the  escape,  and  due  notice  of  the  pendenc;  of 
the  action  n  as  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  Judgment  ngainat  the  sberiff  it  con- 
clusive evidence  of  his  right  to  recover  againxt  the  prisoner  and 
his  sureties,  to  ivhon  the  notice  was  given,  as  to  an;  matter 
which  was  or  might  have  l>een  controverted,  in  the  action  against 
the  sheriff. 
Id.,    g   4S, 

I  102.  [Am'd,  I666.1    Sammnrr  Jndv»"t  lor  nberl*. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  npon  a  motion  made  In  behaU 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendens 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  i 
Bummar;  judgment  for  the  plaintiff^  and  judgment  must  be  en- 
tered accordingly,  with  costs. 
Id,.  I  SO:  L,  isse,  eta.  M8. 

)  163.   Reqnlsltei  of  sppllcatton  tkerefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  mut 
have  served  a  copy  of  bis  complaint,  and  given  twenty  dap' 
notice  of  the  motion. 
M.,   I   M. 

I  184.   Snck  Jndicnivnt  wben  atnyed.    Id.|  wbea  vseated. 

If  it  appears,  on  the  hearing  of  the  motion,  tbnt  the  defendsDti 
have  n  meritorious  dercncc,  which  ivns  not  conlroverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  bm 
•o  controverted,  the  court  may  stay  proceedtngB  on 
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I  ISB.  [Au'd,  ISS«.]  JndKiactit  aKalnst  aberltt  U  evia«ice 

In  an  artion  Irought  by  a  slipriff  on  an  nndcrtnMnft  for  the  jnil 
EWm'^s.  a  judfcment  against  bim  for  the  ewape  ot  the  prisoner, 
a  CTidMioe  of  the  damsKes  anntained  by  him,  as  if  It  hnd  been 
roUeiTtmi:  and  he  miiy  rccorer  his  reasonable  attorney's  nnJ  coim- 
ift  f«(«.  and  (ither  expeutea  in  defending  the  aetion  against  him, 
*G  part  of  his  damageSi 

M..  i  M;  U  1SS8,  rb.  MS. 

I  l«a.  [Ah'A,  1886.]    AaalBUBcnt  of  MndePtalctus. 

If  an  DDdertakinK  for  the  jail  liberties  is  forfeited  before  the 
nme  is  dvlT  alion'ed,  the  part;  at  whose  instanoe  the  prisoner 
it»B  eouGned,  or,  in  eaae  of  big  death,  bis  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertHkiag. 

M.  I  3Si  L.  ISM,  m.  etB. 

f  I«T.  [AH'd.  188S,  Ift04.1  RcovTevT  of  damavea  tor 
krcMch  of  condlttoD. 

The  person  so  electing  may  maintain  an  aclioo  on  the  under- 
laking,  where  an  action  might  have  been  heretofore  maintained 
liy  the  Mheriff,  and  be  may  recover  the  same  damaRes  (or  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
nvered  in  an  action  agaimit  the  sheriff  for  the  enenpe. 
H..  I  M:  I^  18Se.  ch.  etS;  L.  IWM,  cb,  384.    la  eSeot  April  2S,  1904. 

t  IW.  tAB'd,  1886.1    BSeet  ot  coaiMienecneiit  ot  nclloii  *■ 

The  commencetnent  of  aneh  an  action  shall  he  deemed  an  elee- 
ijoii  ajid  ia  a  bar  to  an  action,  by  or  on  behalf  of  such  pemon, 
t^iost  the  sheriff  or  other  officer  accepting  auch  an  andertaliiilg, 

!  for  an  eMcape  by  the  prisoner  exeeiitins  the  ondcrtnlilng,  amoiint- 

ffar  '<»  ■  breach  of  the  condition  thereof,  unless  the  escape  was 

I  vkh  (be  assent  of  the  sheriff  or  other  officer. 

I     M..  I  ST:  Ll  IBM,  Fh.  848. 

I  108.   [Aai'd,  1880,  1»04.]     Defence  to  actlama. 

In  an  action  brought  as  provided  for  in  the  last  three  sec- 
Gmt»,  tbe  defendant  may  make  any  defence,  which  he  might 
keretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 

H.,  I  S8:  U  IBM,  cb.  «4Si  L.  ISM,  ch.  3S4.    In  effect  April  SO,  1>04. 

I     I  ITO.    rAa'd.  1886.]    Star  at  prooeedlnsa  ■saJni't  sheplff, 
'h«w  ■■tborixd. 

If  the  person  so  entitled  to  bring  an  action  on  the  nndertaktng 
lor  the  jaiJ  liberties,   in   lieu  of  making  such  election,   brings  an 

PatCBtDiit  the  sheriff  for  the  escape,  the  court  may.  except 
thp  racape  was  made  icith  the  shertfTN  assent,  stay  proceed- 
iprm  a  Judgment  recovered  aeninst  the  sheriCE,  with  such 
tioRV  and  npon  such  terms  as  it  deems  Jnst,  until  he  Jiaa 
„  hyAc 


^ 
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bad  a  reMooalile  tim«  to  prosecute  the  undertaklliff.  And  collect  i 
judKmeiit  recoTered  tbereoD. 
Id.,  H  W  aid  00:  U  IBW,  eb.  648. 

I  171.     [Am'd,    1904.]     Defence    of    alierltf    In    B«tlOB    (or 

In. an  action  against  a  BherifE  or  other  officer,  for  tlie  esope 
of  a  priHuner,  it  is  a  defense,  tbnt  the  escape  was  nritbout  tM 
a»seut  of  the  defendant,  and  that  at  the  commencement  of  the 
action,  he  had  the  prisoner  within. the  lil>ertieB,  either  bf  faia 
Toiuntary  retnm  or  br  recapture,  oz  that  an  undertaklnK  require 
to  be  gi>'en  by  Bectiona  one  hundred- and  forty-aine  and  one 
hundred  and  fifty  of  this  act,  waa  given  and  approved. 
3  B.  8.  43C  I  Ml  U  1»M,  ctu  BB4.    In  «ff*ct  AffU  2«,  I»IH. 
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TIILB  III. 
of  tho  foregoing  proviaions  to  the  procsading* 


r  Trhea  Bberlff  1*  a  party. 

r  special  proc^eilltig.  (o  which   the  ahertfT  of  a 
' ;r  of  the  BHtne  connfy  has  all  the  power. 


I  M  la  R.  a.,  tth  I 

■  in  a  civil  action 

;oteiJ  by  the     ... 

}ctPd  either  to  a.  particular  coroner,  or  generallT  t. 
of  that  county.  Where  such  a.  maoiiate  is  directed 
tlie  isDronerH  at  a  county,  or  requires  them  to  do  an; 

be  eief^uled,  and  a  return  thereto  may  be  made  aud 

le  of  them;  but  auch  an  act  or  return  does  not  affect 

I   M,    tua   I   SB. 

■■a,  18SU,J      Arrest  of  shcrlfi  hr  coroner. 

mandate,  regoirinK  the  arrest  of  llie  sherllf  of  the 
rected  to  a  cocouer,  be  muat  execut«  the  same  in  the 
bribed  by  law,  with  respect  to  the  eiecutiop  o(  a  timi- 
by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
p  arrest,  or  an  undertaking  tor  the  jail  liltertios,  in  a 
d  in  like  maoner,  and  witli  like  effect,  aa  where  aucb 
n)i  may  be  taken  by  a  sheriff. 

rUi  koiT  conftacd. 

ne  actual  conQnemeDt  of  a  sherilf  by  a  coroner,  on  • 
required  oc  authorized  by  law.  he  must  be  confined 
ler,  in  a  house  situated  within  (be  liberties  of  the 
ountyi  otltBT  than  the  sberiFTs  houae.  or  the  Jail,  in 
nner  ae  a  sheriff  la  required  by  law  to  confine  a  pri*: 
ail. 

'e  of  eoaflneneiit  to  be  ilemed  a  lall. 

»  therenpon  becomes  the  jail  or  the  county,  for  the 
iroaer:  and  each  provlHinn  nt  Inw  relating  to  the  jail, 
ipe  from  the  jail,  applies  thereto,  while  tne  sheriff  la 

"*  DoliiHihyGoOJ^Ic 
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I17T.  [Am'd,  1R8S.I  Sh«rl«  ham  tMmlUt*  to  J«II  Ilbertl«i 
liability  of  ttttromtr  tor  e«*nv«. 

A  ihcriff  an  arreated  mu«t  be  admitlPd  (n  the  liberties  of  the 
jnll  at  the  <'o<iiity.  in  a  like  ense.  and  upon  execnting  s  like  iincler- 
tnkiiiE  to  the  coroner,  »n  prcfi'TibPd  hy  law  fnr  a  priRonpr  ia  the 
nherlfTH  custody.  For  an  eseape  of  the  sheriff  from  the  liberties. 
tbo  oomner  la  liable.  In  thp  same  mamier,  ami  to  the  Name  extent, 
UK  a  stiprifF  fnr  n  Himilar  escape;  and  be  mar  make  the  aaine 
defeocp  ns  a  sheriff. 

■  R.  a.  441,  I  eo;  I-.  i8Be,  ch.  MS. 

1179.  [Am'd,  l«se.)  niKfalH  ol  coToBer  to  proaccntc,  ap»a 
nmdertaklnB. 

The  coroner  may  proseriite  an  undertakin)!  for  the  lihertiM 
taken  by  him,  and  is  entitled  to  alt  the  rit^lts,  and  anbjed  to  aU 


taking  t  kt:!]  by  a  aheriCf.  The  undertaking  nmy  bo  asituiued  br 
hiro,  to  tbo  party  at  whose  Instnuce  the  Hhcriff  nae  arretted;  and 
the  same  iiroceedlngB  may  be  had  thereupon,  as  vpon  an  under- 
taking  taken  and  asaiEued  by  a  sheriff  in  u  uliuilar  case. 

Id.,   I  01;  U  188B.  cb,  648. 

)|«n  BkBMa  la  ylalBHO. 


A  person  arrested  b; 

ceeding.  In  which  the  _. ._   ._..._  , , 

confined  in  the  jail  of  the  county,  In  a  case  where  sut'h  a  conflne- 
ment  is  required  or  authorized  by  law;  but  the  coroner  Is  not 
liable  tor  an  escape  of  the  pHHouer  from  the  jail,  (tflcr  he  has 
been  confined  therein.  A  persou  so  ciinHned  must  be  kept  and 
treated.  In  all  ntpects,  like  a  prisouer  confined  by  the  sheillt. 

Id.,    I   02.    IDd   IMCt  of   I    03. 

f  1»0.  [Am'd,  lt*80.]  Sack  prl>oii«r  piillt1««  to  tmU  llb«r- 
tlea,  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  dlscfanrged, 
or  to  the  1lf)ertieB  of  the  ^11,  aa  tite  eafle  reqiiiivs,  upoa  Kiting  an 
undertaking  tu  the  coroner,  ia  the  like  manner,  and  in  a  like  case, 
In  which  a  person  arrested  by  a  sherifl  nouM  be  entitSed  to  be  m 
diacliarged,  or  to  the  llbertlcn.  The  nodertaking  m>  gires  mint  bt 
Id  all  respects  similar  to  that  required  to  be  given  to  a  BberlK'. 
And  it  haa  the  like  elFect,  and  may  be  asaigned  and  proceeded 
upon  in  like  manner. 

Id.,  pin  oi  I  D3,  nod  I  Ml  l:  ism.  eh.  e«i.' 

i  181.  BacKp«  of  ancli  prlaonrr, 

A  coroner  ia  answerable  for  an  e«cape  of  a  priMBer,  admitted 
by  htm  to  the  liberties  ot  the  jail.  In  the  seme  maoner  and  to  the 
name  extent,  aa  a  aboilff,  and  may  interpose  a  like  defence. 

Id.,   i   9C. 

I  l«l-a.   [Added.  1(K>2.1    Datlea  or  coBatr  treaaorev  la  Brie 

In  the  county  ot  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  i-nroners  by  the  provisions  o(  this  title  aball  be  exer- 
cised and  performed  by  the  uouaty  treasurer  ot  audi  couatr.  ami 
■uch  county  treasurer  shall,  in  Ibe  e;ter<-ise  and  performaace 
tbercof.  be  subject  to  the  aaroe  litthiliticH  and  responsibilities  as 

■re  prescribed  in  this  title  in  the  case    " 

L.  leoS,  cb.  STB    Id  effect  April  14,    I»03. 
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«BM,l9iI^,  id^  ch.  le.    See  CoDiolMstrd 
Law.  t  19S.] 
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CHAPTER  III. 

CItII  Jurisdiction  of  the  Principal  Courts  of  Record; 
Organization,  Members,  and  Officers  thereof;  D» 
trJbution  and  Dispatch  of  Business  therein. 

TITLI      L— n*  CmtI  at  AppMb. 

TITLB    IL-n*  Hapras*  Cuut. 

TITU  III.-Th*  C««rt  of  Cblaa. 

Tins  IT—Tk*  Cttr  OMrt  at  Ma  OHr  «r  Sm^lMfe. 

TITLB     T.— Tk(  CMitf  OHTlii. 

The  court  of  appeala. 

Artlele  1,  JdHsdlctlon,  and    mode   or   aitrclaliif   the   iimB;   «n«i]  pHW 
Mrnu  and   alttluca. 
1.  Tbe  cl«k  at  the  coart. 
>.  Tba  BUta  raportar;  pabllntlcu  mod  diatilbatlon  of  tbi  npMi. 

ARTICLH  PIH9T. 


I,   ucapUou  and  Doixlltloaa, 


lei.  [Beiwiled,] 


The  court  of  appeals  has  eiclasiTe  jurisdiction  to  review  npot 
appeal  every  actual  determinatioti  made  prior  to  the  laat  dw  of 
December,  eighteeo  hundred  and  niuety -five,  at  a  general  tprm  of 
the  Hupreme  n)urt,  or  by  either  of  the  superior  cit;  courts,  u 
Iben  constituted,  io  all  cases  in  which,  under  tbe  prOTisiom  01 
law  existinK  on  said  day,  appeals  might  be  taken  to  the  conrl  n 
appeals.  From  and  after  the  last  day  of  Deceraber.  elEhteen  hnj- 
j_.j   __j   ._  =__   the  iurisdiclion  of  the  court  of  appeali  mW 


dred  and  ninety-five,  the .    . 

In  civil  actions  and  proceedings,  be  confined  to  the  review  dbm 
appeal  of  the  actual  determinations  made  bv  the  appellate  din- 
sion  of  the  supreme  court  in  either  of  the  followinB  cases,  anfl  M 


1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judr 
....  s__i._  i_._j.ujjjj,„jj  actjona  grr  special  proceedlr** 
e\f  trials  on  exceptions,  vrbere  the 
1  affirmance,  judgment  atwotnte  it 


r  orders  finally  determinTng  actions  o*  special  proc««dliin 

and  from  orders  granting  new  trials  on  exceptions,  vrnere  tbe  » 
-  ........    ,....,  jIiJI 


e  rendered  against  them.    |Sea  {  1D4.} 


,.  Appeals  may  also  be  taken  from  determinations  of  the  appa- 
late  diviaioD  oC  the  supreme  court  in  any  department  where  i* 
■.ppellate  division  allowi  the  same,  and  certifies  'tlwt  one  or  bdH 


e.  1^  L 1.  a.  1  Ct>URT  OP  APPEALS.  |8  191-  M 

qnestioni  of  law  hare  arisen  wblcb,  laAtM  opinion,  ODgbt  to  be  re- 
Tlcv«d  by  tbc-  court  of  appeals,  in  wblcb  ease  tbe  appeal  bringB 
■p  tor  rcYien  tbe  question  or  qucetioue  to  certified,  aod  no  other; 
■ad  the  coart  of  appeals  shall  certi^  to  the  appellate  diviaion  ita 
det^rminatioa  upon  sach  queatloQi. 
fc  Frac.,  i  U.  and  L.  ISSC.  A.  MS. 

f    !»&.    [ABi'd,    ISSII,    1800,    18»fl,    1«00.1      Iilmltatlona,    ex- 
•^m«BB  a>«  eoadJtlO**. 

Ae  jnriadJction  conrerrad  br  the  last  section  is  Babiect  to  the 
following  limitatioiia,  exceptiona  ftnd  conditions: 

1.  No  appeal  ahall  be  taken  to  said  court,  in  any  ciril  action 
«  proeeediOK  commenced  in  any   court  other  than  the  supreme 

t  of  claims,  county  court,  or  a  eurruKSte's  court,  un- 

appellate  divildon  of  tbe  sapreme  court  allows  tbe  appeal 


court,  court  of  claims,  county  court, 

leaa  the  appellate  diviidon  of  the  snpr _^^^_. 

Iv  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  tbe  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  ita  opinion  a  question  of  law  is  involved  which 
oi^t  to  be  reTiewed  by  the  court  of  appeals.    (See  j  2261.} 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
aBrmance  hereafter  rendered  in  an  action  to  recover  damages 
Hit  a  personal  Injury,  or  to  recover  damages  for  lojuries  resulting 
in  deftth,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conTeyuice,  asaignEnent  or  written  inatrnment,  as  in  fraud  of  tbe 
rigjita  of  credltora,  or  in  an  action  to  recover  wages,  salary  or 
conmenaation  for  services,  including  expenses  incidental  thereto, 
ar  dkmagea  for  breach  of  any  contract  therefor,  or  in  an  action 
Vm  an  individual  bond  or  Endividnai  undertaking  on  'appeal, 
when  the  dedaion  of  the  appellate  division  of  the  supreme  court 
ii  Bnanimons,  unless  such  appellate  division  shall  certify  that  in 
ita  tqilnion  a  qoestion  of  law  la  involved  which  ought  to  be  re- 
viewed bj  tbe  court  of  appeals,  or  unless  in  case  of  ita  refusal 
to  BO  certify,  an  appeal  is  allowed  by  a  judge  of  tbe  court  of 
b;9«U.      (Sea  |  761,  subd.  12;  j  1310.) 

3.  Tbe  jnriadlctlon  of  tbe  coart  la  limited  to  a  review  of  quea- 

4.  No  unanimona  decision  of  the  appellate  division  of  the  su- 
preme conrt  that  there  is  evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  ty  the  court  of  appeals.  (See  {  1337.) 

L.  HMheb.  *W:  !»»■«,  lA-BSlL-IBeS,  oh.  n4|  L.  ]H)0.oh.Bm.   IB  BffHt  Sept.  1,  IWJ 

I  in.  [Bepealed  Jan.  1,  1896.     L.  1895,  ch.  &46.] 

I  US.  [Repealed  by  U  1909,  ch.  35.  See  Coosolidated  Lawa, 
tit.   Jodidary  Law,  f|  61,  S3.} 

I  1^4,  BeailttltaFt  when  Jadyntent  abaolnte  to  be  reti- 
Jeg«<,   MBd  proecvdlBBB   tkcrenpon. 

The  jndgtDent  or  order  of  tbe  court  of  appeals  must  be  remitted 
to  the  conrt  below,  to  be  enforced  according  to  law.  Upon  an  ap- 
peal from  an  order  granting  a  new  trial,  on  a  case  ur  excep- 
tioDs,  if  the  court  of  appaals  determines  that  no  error  was 
eHamitted  in  granting  the  new  trial,  it  must  render  judgment 
abulnte  upon  the  right  of  the  appellant:  and  arter  itH  judt" 
Bcot  has  been  remitted  to  the  court  below,  an  assessinent 
of  damage*,  or  any  other  proceeding,  requlBJte  to  render  the 
,    j^Jcment  t^ectoal,  may  be  bad  in  the  latter  court. 

Co.    Pnc,   pacts  <tf  H   tl  lad   11-  i  )(^o|c 


> 


COURT  OP  APPEALS, 


Upon  a  HCt-und  uiid  ea<'b  sub^niut-ut  uppcul,  inclinliUK  a  cab« 
wht^re  B  fiirmvr  appesl  biiK  bet-u  Jixmiuited  for  a  dpfi'tt  ur  ir- 
rpKuluril^.  Iht>  time  uf  filing  tbc  rftiini.  upuo  the  Rist  aiipe*!, 
determiiit^s  the  place  of  the  cause  uiMin  tUt  calfudar. 

M.,    MM    ot    I    in.       See    posl,    II    7S0-793. 
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CL'K,  CT.  OF  APPEALS. 


ARTICLB    SBCOND. 

The  clerk  of  the  court. 
a    depotr.      ruwprB   a'atpmi 


CRppealed;  Laws  1894,  ch.  ! 
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STATE  REPORTER. 


AB.TICI.B1   TBIBD. 

The  State  reporter;  publication  and  diatribuiion  of  tlie  rtfOrlt. 
(h,  209,  state  nporttr  Is  tb«   reporter  of  tLe  court  of  ippeaU. 

211,  RrportM   not    iQ   be    Inten-stfd    In    imWlridao :    mnmcti  lor  pfc- 

212.  <'<t|iyi1glic   ol   rrimrtii. 

214.  linninrteil    derlHliins.    no.,     lo    I*    ilellyprwl    bt    nportM   tt  nr- 

215.  Oplnlant.   ptc.,   not   to  be  dellfend.   tnM.   etc 


See  CoDBOlidited 


e  GoDsolidated  Livs. 

II  214-218.  [Rppealod  by  U  19(Xf,  ch.  35.     See  Conwliditd 
Lan-N,  tit.    JudiciaiT  Law,  if  ZHt,  432,  434.J 
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8DPREMB  COXJRT.  g§  217-18 

ooozt,  inftlii  fling  mp«ca»l  »nd  trial  terau, . 

at    atwtn;    dealnuUDn    of    tenu:    dlitiltHitlaa    of 

tag  iht  termj  iDd  Jodffefl;    ttteiulaDti  ayaa  tlM  ftti- 


ARTICLB  FIRST, 


I  ZIT.  General  JdFlsdIetlon  of  aapreoae  court. 

The  general  jurisdiction  in  law  unci  equity,  which  the  supreme 
cenn  of  the  Htate  posseBses,  nntlor  the  provisions  of  the  constl- 
tMioii.  iuclDiles  all  the  Jnrisdlction,  n-hicQ  wan  rwsseHsed  flnd  ei- 
»ni«<l  hr  thf  supreme  oonrt  of  the  colcny  of  New  York,  nt  any 
',  fine,  and  by  the  eoart  of  chancery  in  Enjriftnd,  on  1he  4th  dny  of 
Jafr.  17T6;  with  the  eiceptions,  additions,  and  limitationH,  cre- 
ated and  iiDpoaed  by  the  constitution  and  laws  of  the  State.  Sub- 
.  im  to  those  exceptions  and  limitations,  the  supreme  court  of 
'  ttr  State  has  all  the  powers  and  authority  of  each  of  those  courta, 
■Bd  exerdaes  the  aame  In  like  manner. 
1  m.  S.  ITS.  J  M:  td.  IMt,  1  1;  ind  I,.  1M7.  cb.  380,  ]  1«. 
I  SIS.  [Aa'd,  18»l(.]  SnpvsK*  comrt  mar  mhMnme  pM«e  of 
<■!■■  of  aetlOBB  pndlH  1b  other  aoarts. 

The  Kipreme  court,  upon  the  application  of  either  party,  may, 
fti.  n  >  proper  caae,  most  make  an  order,  directing  that  an 
Hse  of  ttxt,  joined  In  an  action  or  Bpecinl  proceed inK,  pendinir 
fc  any  ot)ier  court  of  record,  except  the  city  court  of  the  city  of 
wv  Tvrk,  or  a  coanty  court,  to  he  tried  at  a  term  of  the  n- 
"  H,.;lo' 


fi  21B-29  APPELLATE  DIVISION.  c.3,t.2,».l 

gjrciue  cuurl  in  aii{>tlitr  L-ounti'i  on  unc-h  ti-rms,  antl  iitxlor  surb 
reguluUiiuB  as  it  deema  junt;  and  tberuuiK)!)'  ttif  iskul'  must  be 
tritd  accurdlugl)-.  Aft«r  tbe  triiil,  the  derk  of  tfae>  county,  in 
nllicli  it  ban  lukeii  |ilucc,  iiiUHt  ci-rlify  thi-  miimtfa  tlicreof;  wbieb 
niUKt  be  tiled  witb  the  clerk  of  the  court,  in  which  the  oction  or 
spM-ial  proreediDK  la  iifiiditig.  The  subseijiieDt  pmcecdlii^  in  tbt 
last  nientiuiied  cuiirt  must  be  the  same,  as  if  tue  iwiue  had  beeo 
tried  lUiTcici. 


S«e  ConaoUdated  Imwt, 

I  220.    [Am'il,      IHDS.      ltM>B.1     JarlatllFllDB      at      Appellaf 
DIvIhIuii    ami    powers    9t    inatlcH    " 


No  justice  of  the  appellate  diTieion  Khali  exercise  any  of  the 
powers  of  a  jUHtice  of  the  supreme  court,  other  thau  those  of  > 
jUHtice  <iut  of  court,  aud  thone  pertaining  to  the  appellate  divisioD 
or  to  the  heuriug  and  deciaiou  of  motioiis  submitted  by  coDHeul 
of  couuMel.*  From  and  after  the  loaC  ila;  of  llecember,  eigh- 
teeu  huuilred  and  niiiety-Gve,  the  a]>pe!late  diTision  shall  hare 
the  jurisdiction  now  exercised  hy  the  supreme  court  at  its  eed- 
eral  terms,  and  bj"  the  Keneral  terms  of  the  court  of  common 
plena  for  the  I'ity  aud  county  of  Xew  York,  the  superior  court 
of  the  city  of  New  York,  the  mjperior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 


Laws.  tit.   .Tndiciary  Law 
270,  271,  .S07,  347.1 

I  WM.  [Repealed  Jan.  1,   18«t:  I..   18fl5,  ch.  946,   i  2.1 


I  220.  [Itppenled  bv  L.  HKlfi,  chs.  23,  3S  and  58.  See  CoDSoli- 
dated  Lan-f,  m«.  Executive  Uavr,  i  33,  Judiciary  Law,  {  79, 
State  Finance  I.nw,  i  46.] 

I  22T.  LItepcaled  Jan.  1,  ]S.W;  L.  ISOr.,  ch.  &4(!.l 

t  SiiK.  [Repealed  by  L.  1000,  ih.  S5.  See  Consolidated  Law*. 
tit.    Judiciary    Uw,    ^    W.] 

::20.    I\iI<1p<I,     IHIMI.    1»on.1      HmrltiK    ot    ■ppexlH    wkem 
-  Ive4. 

IT  decree  in  any  case  In  which  the 

H  public  office  in  directly  or  eotlaterally 
ir  iuTolvi'd.  may  be  placed  on  the  calendar 


ii.  i-.<i",G(Hinlc 


APPELLATE  DIVISION. 


'  beard  od  sale]  duy. 


-d  bv  L.  1009,  fli.  35,  S.f  Couaulidnted  Laws, 
"-,  S  81.] 

IKOK.  inOA,]  RrBrBmnenl,  rt  eetera,  when 
rA  tu  itQotlier  ilrpnrtjmplit* 

ant  four  ju^Iices  of  Ihf  appellate  division  iu  any 
)t  QualiQcd  to  Kit  tllerein,  ur  where  tlie  justiceii 
the  apiient  art  equaUy  divided,  tbe  court  inuMt 
o  be  Hent  to  auutber  department  tu  be  upeoilied 
e  tlii're  beard  and  determined.  Wliere  In  any 
leal  to  tlie  apptllate  division  of  any  department 
umeiit,  and  (be  justice  before  whom  tne  aetion 
grunted  tlie  order  appealed  from,  is  a  member 
diviHioD,  the  appellant  may  make  an  appliea- 
Date  dirixiou  for.  and  tQe  court  may  grant,  an 
at  Buch  apiJt-al  he  sent  to  an  adjoining  depart- 
eified    in    the    order,    to    be    there    beard    and 

L.  lem.  cb.  £o».   m  vRwt  s«i>t.  i.  isoo. 


d  liv  L.  1909,  fhs.  23,  33  and  58.  See  Con- 
a.  Executive  Law,  I  33,  Judiciary  Law,  i  151, 
V.  I  46.] 


IK0.1.    inoo,    1»09.]      Powvra    of   lustloca    at 

the  KHprenic  court  has  power  to  hold  a  special  or 
supn>me  etmrt  for  the  whole  or  any  portion  of 
act  upon  au>  Initinesa  wl  iih  refrularly  comes 
n  nhleh  ha  i«  fitting  exiept  where  he  is  per- 
d  from  Kitttng  in  a  particular  nttim  or  special 
I  Juxticp  must  at  alt  reasonnble  times  when  not 
K  r»nrt   transait  such  judicial  businesa  as  may 


W:  L.  1905,  ch.  946.] 

s  Consolidated 
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f  X»fl.  lAm'd,  I908.I  TrInI  of  Hetlon  at  chambeFa  «ner 
adJonrBineni   ot  lipeclal   term. 

An  action  triable  by  the  supreme  conrl.  withoDt  a  jurj,  wbich 
was  upon  tlie  cHlendaT  of  tlic  term  before  it  was  adjourned  u 
provldci)  iu  secliOQ  one  huadred  and  forty-eight  of  judiciary  law, 
uiay  be  tried  at  a  term  bo  udjuurnGd.  and  held  at  eliambera,  bj 
ooDseut  of  both  parties,   but  not  otherwise. 

Co,  frnc,.  part  or  I  2t.  AmfdilLil  by  I..  ISOS.  ch.  6G.  Aim  pully  ra- 
il   148,  270.    394.   4D4.'  Are   Dote  se   of  DOI»  ot  Boanl   oC  Statulorj    Cod- 

I  WO.  [Repealed  Jan.  1,  1996;  L.  1895.  eh.  W6.] 

I  041.  (Added,  iniO.I  VThmt  Jndkeii  nuir  perfonn  dstle* 
of    JoBtlcea    St    chamber*. 

A  county  JTjdge  trlthin  bis  county  poascBses,  and  upon  propel 
application  muHt  oicrcise,  the  power  conferred  by  law  in  general 
lauKuaj-e  upon  an  officer  authorixeii  to  perform,  the  duties  of  a 
juHtice  of  the  Hupreme  court  at  chambers  or  out  of  court. 

Aaaed  by  I.   IBIO,   cb,  BT5.     In  fSeet  Juae  22.  IBIO. 
jDdlolirj  l»w    (L.*"l90B*.   tlT.^Sit,    I   SOO.""  ""     "  "  "  ' 
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SUPREME  COURT  REPORTER. 


ABTICLB    &BCOND. 

The  Hupreme  court  reporter. 


e  Cousolidated  Laws, 


DoliiHihyGoOJ^Ic 


STEKOGRAPHERS. 


ARTICLB   THIRD. 

StenographfTB. 


2S2-2SX,    (Aepmted.l 


SflO.  ThpLr  exiiMis«« :  bow  pud. 
S61.  IKFpi'alc^.  ] 

3B1.    [Am'tl,  INSR.}      StenoBrra-pherB. 

f  the  jiislice  prpsidhiB  reijiiircn  n  <Ni|iy  of  noy  prnceediuga  writ- 
oiit  nt  IclHitli  from  Hti-iiogrnpbic  iiotcs.  lie  may  mate  an 
er,  direclinfc  <mp-lialf  of  llie  BlenoitrBplier'B  fees  therefor,  to  be 
ll  b,v  eucli  of  tb.'  pnrtied  to  the  nrtioD  or  ttlUHinl  prweeilinK,  at 
rate  of  ten  it-iitB  for  eaeli  folio  so  wrilteu  out,  aiid  nmj  eo- 
(;e  paymeut  lliereiif.  Any  aiioh  I'opy  Khali  be  ncreBsiblp  to. 
I  may  be  examined  by.  any  of  the  I'oiintwl  in  the  pausp.  If 
re  are  two  or  more  luirties  on  the  sniue  Bide,  tbo  order  may 
;cl  either  of  tlieni  to  pay  (lie  suni  payable  by  their  Bide,  for 
steiiOErapher'K  fees;  or  it  may  apportion  tbe  payment  tlieteoC 
Dng  tlieui,  as  the  jiistiee  deems  just. 

252.  [Repealed  Jan.  1.  1890;  L.  18Wi,  ch.  940,] 

253.  (Repealed  Jan.  1,  1896:  L.  IS9n,  eh.  94C.] 


261.   (Repealed  Jan.  1,  1891:  Laivs  1890.  eh.  42fi.l 
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COURT  OF  CLAIMS. 


AKTICLB    OKE:. 

Court  ol  t'laimg. 
Added    IKOT.      la  effect  March  O,  1897. 


!St.    IrlrcplPl 

1  X«3.    [Am'd.    19CM,   1906.1      Coart   at  clalniB. 

Th^  hnard  i>f  olnlni!)  is  rontinupil,  nnii  shnll  licrpnfter  bf  knnwn 
an  ibe  prinrt  of  clHiinB.  Tlie  pnurt  cniisistii  of  the  com  mi  ssi  oners 
trf  rl>iQi!>  now  In  atnnr  and  Ibetr  sui'ePBxorK,  irbu  hIiuII  hfrenfter 
b^  known  and  dpsiiniBted  an  jmlt^Mt  of  the  riiurt  of  cluiuiK. 
Judins  Rball  bt^  apiiniutnl  by  tlic  Kovet-Dor,  by  anil  with  the  iitl- 
rioe  aad  o>nwiit  of  tlie  8*-nate.  WbeupviT  tlie  tenii  of  ollli-e  of 
>  judm  shall  pxpire.  or  a  vavanvy  Hhall  ocriir  tlierclu,  otlK^rwitt' 
tliBD  by  fxifiration  of  term,  tbe  Huccessor  Hhell  be  appuinleJ  for 
a  f^l  term  rif  leu  yeani  from  the  expiratioa  of  the  prui'ediiit: 
iTia  ur  froiD  Ibp  iHifurrence  of  the  vaeiirKy.  as  (lie  cnne  may  !«'. 
Tiie  preseut  judges  of  the  court  of  claimx  tihiill  (-oiitiiniv  ti> 
-frrf,  and  their  Itnn  of  oHIfe  je  herel)y  exleiidi'd  for  tlic  full 
(■-ri'tJ  of  ten  yforB  after  this  acf  shall  take  clT(-ct.  Xutiviili- 
'<ian>Jiug  the  pnivisionB  of  ReftioD  five  of  Ibe  iiiiblle  oHlcprs  l.nw 
1  jnittp  of  the  court  of  claims  Rhnll  bold  over  and  continue  lu 
ri— -(larBe  ihe  ilnflea  of  his  ofllcp,  after  tbe  exiJirntiuu  of  tlic 
'•■mi  for  which  he  sbnll  have  been  i-boscii  until  bin  successnr 
•Imll  1>e  rbiwen  and  i)ualilie>b  but  nftcr  the  cxLiiratinii  of  such 
t.-rm  the  olllw  shiill  lie  dpemed  viirntit  for  (lii>  iJiirimr^c  of 
■  l.rfiat:  bU  xui-o'KKor.  By  an  order  to  be  filed  in  Ibe  olIK-c  of 
'1  ■-  -M>(rflary  of  stale  the  groremor  shall,  dcfiiKiiate  one  of  Ibi' 
JD-lz''''  an  a  pri-xidlnti;  judRe.  n'ho  Kball  ui't  ns  sui'h  diiritif;  Win 
Tr-na:  iwo  "f  the  judRcn  shall  ("ouBtitnte  n  niiorum  for  thi;  traiis- 
a.-tioa   "(  bncinesB. 

[.    I»(M.  Th.  1«;   L.   IMS.  cli.   tmS.    In  t'lT^t  Ckt.   1.  1908. 

4»  I  )Oylc 


; 
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I  204.  rAm'd,   190B,   ISOe,   1&08.1     Jnrlndletloii. 

The  court  of  claims  posaeaapa  all  of  the  powers  and  jurUdlc- 
tion  of  the  board  of  elaitUH.  It  alau  has  Juriadiction  to  hear  aad 
determine  a  private  elaim  against  the  state,  ineiuding  a  elaim 
of  an  executor  or  administrator  of  a  decedent  who  left  him  ur 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  aet,  neglect  or  default,  on  the  part  of  the  state  b; 
which  the  decedent's  death  was  cansod,  which  shall  have  accrued 
withiD  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  sncli  claims,  to  have  its  liability  deter- 
mined. It  maj-  also  hear  and  determine  any  claim  on  the  p«Tt 
uf  the  state  against  the  claimant,  or  Hguitist  biM  asuignnr  at  th« 
lime  of  the  nssigiinieiit;  and  miiHt  render  jodgnient  for  siicb 
Bum  as  should  be  paid  by  or  to  the  st^ii:.  But  the  court  baa  uo 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribunal 
or  otHcer  for  audit  or  determination  escept  where  the  claim  is 
founded  upon  express  contract  nnd  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  olflcer.  In  no 
case  shall  any  liability  be  implied  against  the  state,  and  do 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  wonid  establish  tisbility  against  an  Iniii- 
vidual  or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  file  in  the  office  of  the  clerk 
of  the  court  of  claims  and  with  the  attorney-general  a  wrilten 
notice  of  intention  to  Qle  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
by  the  claimant  before  an  officer  authorized  to  administer  oaths. 
The  Bttorncy-general  may  require  any  person  filing  mich  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  hia  deputies  designated  by  hJm  for  that 
purpose  within  the  county  of  the  daimaut's  residence,  relating 
to  such  claim  and  when  so  sworn,  to  answer  orally  as  to  any 
facts  relative  to  the  instuess  of  such  claim.  Willful  falsa  vtreet- 
ing  before  the  sltorney-general  or  deputy  attorney-general  '-a 
perjury  and  punishable  as  such.  Provided,  however,  that  nothing 
herein  shall  be  construed  to  confer  Jurisdiction  of  ai^  claim 
M'hich  accrued  more  than  three  years  prior  to  the  time  when  this 
section,  as  amended,  takes  effect,  but,  as  to  claims  which  ec<?med 
within  three  years  prior  to  the  time  when  this  section,  aa 
amended,  tskes  effect,  and  as  to  claims  which  have  heretofore 
been  filed  in  the  court  of  claims  and  which  have  been  dismissed 
for  lack  of  jurisdiction  within  three  yeors  last  past  the  court 
shall  have  jurisdiction,  if  a  notice  of  intention  to  file  such  claim 
I»  filed  lu  the  office  of  the  clerk  of  the  coort  of  claims  and  with 
the  attorney-general  within  six  montlia  and  surh  claim  ia  filed 
within  one  year  after  this  section,  as  amended,  takes  effect 
Provided  further,  that  nothing  herein  contained  shall  be  con- 
strued to  allow  the  court  to  hear  any  claim  which  as  between 
citizens  of  the  state  would  be  barred  by  lapse  of  time  or  of  any 
claim  heretofore  accrued  and  of  which  the  said  court  has  had 
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jnrndictlott  and  which  wnn  barred  by  lapse  of  time  at  t 
when  this  section,  aa  amended,  tukea  effect. 
Ab'S  ^tJU   ok,  eh,  870;  I..   1B08,  ch.  mx;  L.   1908,  dt.  BM. 


I  X6S.    [A^'d,  IVOQ.]      RnlcB  and  vrooednr*. 

The  court  may  establish  rules  for  its  Kor«mment,  Hud  the 
regalatiou  of  prai-tiw  therein:  prescribe  the  forms  and  niethoila 
of  pnHredure  before  it,  vacate  or  modify  indgment«,  und  (rraiil 
new  trials,  and  eiirept  as  otherwise  iirovided  In  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  aame  as  in  the  BUpreme  court. 
L.  190ft   cb.   MI.    In  effect  Ort   J,  1908. 

I  aaa,  iah'«,  i»oe,  1009.]    otiiflera. 

The  court  shall  appoint,  and  may  at  pleastire  remove  a  clerk, 
I  drpatj"  clerk,  a  EtenograpbcT,  and  a  marshal,  who  shall  also 
let  as  ipesM-uger;  and  the}'  shall  perform  siiuh  duties  aa  tha 
cDOrt  uiaj  prescribe.  Before  entenuK  upon  the  duties  uf  his 
«llce,  the  clerk  sliall  make  und  file  in  the  olHce  of  the  comp- 
(totler,  a  bond  for  the  faithful  performance  of  his  duties  in  aa 
UBODDt  and  with  suSldent  sureties  to  be  approved  by  at  Itast 
tvo  of  the  Judges,  which  approval  shall  be  indorsed  on  said  bond. 

L.  IM^  i^  taa.  la  eir«l  Oct.  1,  IBOe;  I.  laoe.  cb.  S8t.  la  eSecE  Uiy  29, 1900. 

f  MT.   Seal  oC  fWMM. 

The  court  shall  adopt  and  procure  au  official  seal,  with  anlt' 
■ble  device  and  inscription.  A  description  uf  aach  seal,  with  an 
imptession  thereof,  shall  be  filed  in  the  office  of  the  secretary 
«f  state.  The  expenses  of  procuring  such  seal  shall  be  paid  out 
4f  the  coutiogeiit  fnnd  of  the  court. 

I  am,    IAb'A,    1800.]      Seulons,  duty  of  BberlS. 

Hie  coart  sball  hold  at  least  eight  sessions  each  yeHF,  and 
anless  otherwise  ordered  by  the  court  shall  be  held  as  follows: 
On  the  fonrth  Monday  of  Janaary  at  the  eapitol  in  Albany; 
so  lie  third  Monday  of  Februanr  at  the  city  of  Syracuse;  on 
tbe  fotirtn  Monday  of  March  at  the  city  uf  Utica;  on  the  fourth 
Monday-  of  April  at  the  capttol  at  Albany;  on  the  fourth  Mon- 
day of  May  at  the  ci^  of  Hochester;  on  the  third  Monday  of 
Itme  at  the  city  of  BuliBia;  on  the  fourth  Monday  of  8<'iitember 
t  the  capitol  in  Albany;  on  the  fourth  Monday  of  November 
t  the  capitol  at  Albany,  and  it  may  also  hold  adjoarued  or 
i9«cial  sesaions,  at  such  other  times  and  places  In  the  state  as 
it  may  determine.  It  may  also  hold  a  session  and  take  testi- 
■oay  whtre  the  claimant  resides  or  where  the  claim  is  alleged 
I»  liave  arisen,  or  io  the  vicinity,  and  may  view  any  premises 
tSected  br  the  proceedings,  and  in  case  of  any  approprmtion  of 
bad  by  tLe  state,  the  value  of  which  shall  exceed  Sve  hundred 
dollars.  It  Bhail  be  the  duty  of  the  court  to  view  the  premises 
(ffccted  by  the  appropriation.  The  sheriff  of  any  county,  except 
Albany,  luiall  famisb  for  the  nee  of  the  court  suitable  rooms  in 
the  court  house  of  his  county  for  any  aeseioa  orderec*  to  be  held 
4B 
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thereat,  and  aball  If  r«<|ulr^  attend  aaid   session.     Hia  fees  for 
attendance  shall  be  paid  out  of  the  coutingeat  fund  of  the  coart, 
at  th»  «ame  rate  as  for  attending  a  term  of  the  supreme  court, 
in  that  cuuuty. 
^  L.   leoe,  rh.   (I9Z,    rn  vffr^l  Oct   1,  ISOfl. 

^^  I  2Uft.    [An'd,    l&Ol,  1»00.]      JndKineiltB. 

^V  The   determination   of  the  court  njiuu  a   claim   shall   be  by   a 

^^        judgmeut  to  be  entered  iu  a   book  to  be  kept  by  tiie  clerk  for 
^  thut  purpoKO,  and  signed  and  certilied  by  bim.     Within  ten  days 

after  the  entry  of  the  judgment,  the  clerk  shall  nerve  a  ceriified 
(,-cipy  thereof  on  tbe  claimant  or  his  attorney  aud  also  upon  the 
attoruey -general.  If  the  claim  arises  in  a  case  where  the  state 
seeks  to  appropriate  or  has  appropriated  land  for  a  public  use, 
tbe  juilgment  shall  contain  a  descriptiou  of  auch  land.  A  Iran- 
script  of  a  judgment  in  favor  of  tbe  Mate.  ccrtlG«d  by  the  cierk 
of  the  court,  may  be  fiifd  and  docketed  in  the  clerk's  olHce  of 
auy  county;  and  upou  being  so  docketed  shall  become  and  be  a 
ll^n  upon  the  propcTty  of  tbe  clalmnni  in  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  tbe  aupreme  court.  A  final  judgment  ngaiust 
tlic  claimant  on  any  claim  pmsecnted  as  provided  in  this  article 
shall  forever  linr  any  fnrtiicr  claim  or  demand  against  the  stale 
Brising  out  of  the  mnlterH  involved  in  the  controrersy.  Interest 
shall  he  allowed  on  each  judgment  of  thi'  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  «oinptrolier  Is 
authorijipd  to  isiine  his  warrant  fur  the  payment  thereof  ot  until 
payment,  if  pa.vment  he  made  sooner.  But  no  such  judgmant 
Hliall  be  paid  until  there  shall  be  filed  with  tlie  i:omptrotler  k 
copy  thereof  duly  certified  by  tbe  clerk  of  the  court  of  claims 
lugcther  with  a  certificate  of  the  attcimey-gcnerat  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  niate, 
and  a  release  and  waiver  by  the  Btlomey  for  tbe  claimant  of 
any  lien  for  services  upon  saul  claimant's  cause  of  action,  claim. 
award.  verdlcC.  report,  decision  or  judgment  in  favor  of  said 
claimant,  wliich  said  attorney  may  have  thereon  under  aud  by 
virtue  of  section  four  hundred  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  tbe  permanent  ap- 
propriation of  land  for  a  public  use.  there  shall  aiKO  be  fil«d 
with  tbe  comptroller  a  satififnctory  abstract  of  title  and  certifi- 
ciitc  uf  search  as  to  incumbrances,  showing  tbe  person  demand- 
ing Kiicli  damages  to  he  legally  entitled  thereto.  Tlie  provisiona 
of  this  section  as  to  limitation  of  intcrent  shall  not  apply,  how- 
ever, to  judgments  paid  from  the  various  trust  funds  or  sinking 
funds  of  the  Htate.  which  funds  sball  be  entitled  to  Interest 
until  tbe  twentieth  day  after  an  appropriation  ia  available  for 
tbe    reimburHemeut    thereof    or    until    payment,    if    payment    be 


ner •general  and   ■«- 

Tbe  attorney -genera  I  shall  represent  the  state  in  all  pruceed- 
itigK  relating  to  claims.  In  all  eaxes  of  canal  claims  a  copy  of 
each  such  claim  and  of  notiw  of  claim  which  is  or  may  here- 
after he  reipiired  to  be  filed  with  the  court  of  claims  Rball  be 
filed    with   tiic   superintendent   of   public   works   who   on   request 
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a  tMiu  uf  Ibe  (vurl.  Aud  du  daimti  biouBtit  against  thp  utatu  on 
itvMimt  lit  the  cnnal  bIihII  be  settled  or  oonipniiuiHed  f<ir  nny 
UDODDt  without  tlie  written  eouMeiit  thereto  by  the  mijicriuteiid- 
rui  -if  public  works  or  big  duly  authorized  reiiresentativc. 

L   l»05,  -rlL    3i0.     In   efffti   liar  4,   191)3. 

I  271.  Bc<^ard   of  prooeedlnvil  rrpoFt. 

Tbe  eourt  shall  keen  a  re<yird  of  its  pntrwdinpi.  and,  nt  tha 
maiiuenn'aient  of  encli  s^sHinii  uf  the  leKiNlatare,  and  at  such 
other  tiin«i  iluriuf;  the  session  an  it  may  deem  proper,  or  an  the 
wiiate  or  astwniMj  mtty  reiiiiest,  reporC  to  the  letcixluture  tliif 
rbims  Dpou  which  it  haw  Bnnlly  acted,  with  a  Htalcmpnl  of  the 
judgnieiit  rendereil  iu  each  case. 

t  m,  Ksprnse    at    procarlng:   teatlmany  on   commlaiiion. 

When  tpftimony  is  taken  ou  conlnlis^iion  at  the  iiiKl.nice  ,.f  tlie 
(timant.  the  expeiine  thereof  iuchiiiinK  the  fpi'K  of  the  i*onimis- 
fiiatT.  Khali  be  puid  h.v  the  elahnant:  and  when  tnlien  nt  Ihe 
mftanee  of  the  ntate,  riicIi  feex  and  nil  exiH'iixi-K  incurred  hy  tlip 
■tinrnej-genenil  ehall  be  paid  out  of  the  contingent  fnnd  ot  the 

t  973.  AaBBBl  report  to  eomptroller. 

<hi  Ihe  first  day  ot  January  in  each  year,  the  clerk  Rhall  report. 
la  ibr  enmptrulter,  nnder  onth,  a  (letailed  statement  of  Iiin  diH- 
hmsetDcnts  made  under  the  direction  of  the  court  from  its  coii- 
fiu^nl  fand  dnrins  the  preccdint;  year. 

I  X74.  tAna'd,   1000.1      CoMb  not  to  be  taxed. 

C'viil*.  witnesses  fees  and  dishursenieuts  shall  not  he  taxed, 
D«T  shall  counsel  or  ntlortipyu  teea  he  allowed  h.v  the  court  to  any 
iwrty.  The  Hald  court  of  claims,  whcnerer  the  appraised  valne 
•t  tha  premiws  appropriated  Khali  be  less  than  two  hundreil  dul- 
br*.  'iball  in  their  award  make  a  reasonable  all<nvnnce  for  the 
npi'HH*  of  procuring  the  abstract  of  title  and  ccrtitienle  of 
■wrirfa  as  to  Itinimbrances.  which,  the  Btatutea  recjnlre  Bhnll  be 
finii>ih<^  the  comptroller  before  )>aynient  of  any  damages  which 
c«y   t«    awarded   for   the   permanent  appropriation   of    laud    or 

b»  t.«  ^7a  -t  ii-I»i'"of  Boinl  or  Stalul-ry  Cuiwrildntloi/fli  Pilil  '•■! 'l-~V:" 
XTS.    Appeala. 

the  appellate  division  of  the  supr.cmi 

_,  .  _ nt.    The  appeal  from  a  indcuicnt  may 

nar-^tinnit  nt  law  or  of  fact,  or  both,  or  for  an  alle>.'pd  eii 


Zither  pnrty  may  appeal  from  nti  order  or  imlgnicnt  of  the 
•W  of  f-Iaims  to  the  appellate  division  of  the  supr.cme  court  of 
fce  thin!  dfpartment.    The  appeal  from  a  indcnicnt  may  he  taken 

: .. of  faC     —  ■"-      —    ' ......,1    -1..,., 


WL  or  (trant  a  new  trial.'  The  provisions  of  this  code  reliitins 
»  apr-eala  ft)  the  nupreme  i^ourt  upiUy.  bu  far  as  practinilile.  to 
ljI>^N  fmm  orders  or  Jndgments  of  tbe  cotirt  of  clalins,  except 
H  iBodifietJ  {□  this  article. 

"  ._, Google 
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I   27fl>      Time   antl   ni>iiB«r   of   tnklnv   apiiaal. 

Aq  appeal  nrnat  be  taken  within  thfrt7  days  alter  tbe  enti 
BDd  aervifp  or  tlie  order,  or  the  service  by  the  derk  of  a  i-enifr 
copy  of  the  judicnieDt.  by  aerTing  upon  the  claimoDt  or  b\s  i 
torney,  or  upon  the  attorney-general,  and  upon  tbe  clerk,  in  Kt 
manner  as  in  tbe  aiiprenie  court,  a,  written  notice  to  tbe  rff» 
tbat  the  appellant  appeals  from  the  order  or  from  the  judgmr 
or  from  a  speelficd  part  thereof,  and  briefly  slating:  tbe  ktoudi 
ol  the  appeal. 

1  ITT.      Ckbc   m   appeal. 

With  the  noliiv  of  nppent  from  a  jndgncMit,  the  apppUanl  shi 
serve  upon  tbe  adverse  party  a  caHe  coutniiiinK  >">  much  of  t 
evidence  as  the  appellant  niny  deem  necessary  to  pn.'ne]it  t 
questions  raised  by  tlic  nppent.  Within  ten  diljs  after  the  » 
vice  of  tbe  case,  the  respondent  may  propose  and  serve  amei 
ments  thereto,  ami  the  case  may  Ih'  settled  upon  five  days'  notl 
by  any  judiie  of  the  court.  Notice  of  the  Bolllement  may 
■erved  by  eltlier  party,  witbln  ten  days  after  service  of  tbe  p 
posed  amenduienlH.  Tbe  court  or  a  judge  thereof  may  eite 
the  time  for  serving  a  caae  oc  umeodmeuts. 

I  XTS.      Preference    on   appeals. 

An  appeal  tnlten  after  the  calendar  for  a  term  of  tbe  appeH. 
court  is  prepared  may  he  pineci!  thereon  upon  tbe  application 
the  attorney-general  at  any  time  during  the  then  current  tei 
and  lirought  on  for  hearing  as  a  preferred  cause  upon  a  not 
«t  fourteen   days. 

r  aad  ezpeascB  of  Ja4 

Each  judge  of  th#  conrt  of  claims  ahnll  receive  an  annant  « 
pensation  of  cisbt  thousand  dollars,  piiynblc  nionlbiy.  and  all  nd 
and  necesHnry  traveling  and  other  expeuKcx  and  diabutsementt 
curred  or  made  by  them  in  the  discnarge  of  their  official  dn 
elsewhere  tbnn  in  Albany  payable  monlhl.v  by  the  trtate  tn 
nrer  on  the  sndit  and  warrant  of  the  comptroller.  A  judgt 
tbe  court  of  clainiH  Hhall  not  during  his  term  of  office,  iirac 
t>  e  prnfesaion  i>(  Iniv,  or  act  as  referee  in  any  action  or 
ceeding  iu  any  of  tbe  courta  of  this  stale. 

L.  IMS,  ot.  OBJ;  I..  IftlO.  cb.  (KM.  In  •■ir«t  Jiuw  28,  1010. 

I  XNO.  [Atn'd,  ]tM>7.J  9alarl«B  of  olBeerB  of  otnir4 
elalns. 

Each  officer  of  Ihe  court  of  claims  shall  receive  an  annual 
ary,  pnyabtn  monlhly.  and  other  compensation  as  follows: 

1.  The  clerk,  four  tbnnxaiid  dollars, 

2.  The  deputy  clerk,  three  lbon»iind  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars' 
6vi»  cents  n  folio  for  copies  of  minutes  and  testimony  funii 
at  tbe  rp<iuest  of  the  claimant. 

4.  The  marshnl,  including  also  bis  services  as  mo(i!«i 
twelve  hnndred  dollars.  The  clerk,  deputy  clerk,  stenogrl^ 
and  marshal  shall  be  paid  their  actual  eiiM'nses  while  in  ttae 
charge  of  their  reapectlve  duties,  elsewhere  than  In  the  clt 
AIlHiny  to  be  audited  by  ttae  court  and  paid  from  tbe  co 
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p-at   fund.     Xo  thnrge  shall  lie  made  aguin'^t   the  stale  by   tli8 
rierk    ur    the    uteiMigmjihsr    for    cupLes    iit    nilniitps,    tostiinony    of 
paf*rs.  furnished  to  ihe  attorney-Keuerul  or  to  the  <rourt,  or  filed 
ID  the  "Bice  of  the  i-lerb. 
Am'il  L.    laoT.  th.  iaO.    In  effect  Oct.  I.  180T. 

I   2M1.    (Added,     limi.)      IntrFpleader,     coBaolldallan     oad 

JurJMlieti<ia  and  powers  ore  a\tui  cuiiferrt'd  iipoii  tfip  (■olirt  of 

ioon-ii,  t(i  be  broiigbt  in  and  mad*!  ]Mirtl«t  lo-aiiy  n'-tiun  ur  pro- 
cwdiiiK  peniling  in  tiaiil  court  vr  HulKiiituted  uhi-never  it  upjit'iirn 
or  is  made  tu  am>eur  to  the  (.-uurt,  necesHHry  to  n  <'oiiiplete  de- 
Ieruiiu,itiun  of  tne  controventy,  or  Iho  deterniinali<in  of  n  li:i- 
bilily:  to  i-onsulidate  elaiius  or  ncHons,  to  order  Interplradpr.  in 
ilie  sume  luauiier  and  to  liki-  istout  and  with  like  effei-t  in  uint- 
In-m  over  wLii-b  said  court  of  rlainia  have  or  sball  liuve  juris- 
dit-tinn,  an  i>i  eonftrred  upon  other  r'onrtii  liy  seclionti  four 
hundred  and  fifty-two,  soveii  hundred  and  fiftj--,iix,  eight  hun- 
dred uQiI  wventiren,  eixht  hundred  and  twenty  and  twentv-fivp 
bnndred  and  eit;bteen  of  thin  endp.  Said  [lartles  mar  be  liroiiBht 
ui  l.y  onlrr  instead  of  by  eltation  or  suninioiis.  whicli  order  may 
U  nt-rviHi  porxonnll^-  or  by  publlcatlou  In  like  manner  as  in  pro- 
TJded  for  tlie  nerrifp  of  a  (-itntiun  in  HumiKate's  iiinrt;  and  in 
the  lawft  provided  In  thia  sec-tlnil  the  Jinid  pnnrl:  inav  render 
judi.-ment  for  or  acninst  any  of  the  pa^tle^<  In  Hald  aelion  or 
proi.i.'edin^  .ts  may  bo  just  nud  ei)uit..blf. 
h.  ItKil.  cb.   sue.    In  prrcct  4i>rdl  B,   isoi. 


[Repealed:  L.  1S!)5,  cb.  94U.] 
I  Sl-1.    (Repealed  !»'?.] 


DoliiHihyGoOgle 


CITY  COfP.T  or  NEW-YOItK. 


TTCIiE  IV 
The  city  court  of  tlie  city  of  New-York. 

JartidlrtlOD. 

The   Inut   HrlloD   limited. 

n"  i-ier"w''p«SirallM"'lleQii. 

lloniovul  ot  Bclltm  to  ■oi.reme  ™nrt  tma  cltr  eoort. 

llow   BuWiKlcd    froiB    omr^     ■ 


SiHcliil  dei^iitT-clETkl. 


I  310.  [Am'il,  ISOC.]    JarlHiIIctlon. 

The  jurfKdictioH  oC  Iho  cily  (.-oiirt  of  the  city  of  New-York,  ei- 
tendH  to  the  (ollowing  cusps; 

1.  An  notion  afiniiiat  a  nitturnl  person,  or  anainst  a  foreiBD  or 
domestic  corporation,  wherein  the  complaint  demands  judgnient 
for  n  sum  of  money  only,  or  to  recover  one  or  more  cbntiels,  with 
or  without  damHijes  for  the  taking  or  ileteolion  tbereor. 

2.  An  aclioti  to  forcelose  or  enforce  a  lien  upon  real  property 
in  the  city  of  New-York,  created  na  prescribed  by  statute,  In 
fsvoT  of  a  person,  who  has  perfiinued  labor  upon,  or  furnished 
mnterials  to  lie  used  in  the  construction,  alteration  or  repair  of  a 
buildlnK.  Tnlilt.  wtiflrf,  fence,  or  other  structure:  or  who  has 
fcraded,  filled  in,  or  other%vise  iniproTed,  (i  lot  o(  land,  or  the 
sidewalk  or  street  In  fj-ont  ot  or  adjoinlnff  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  a  lien,  for  a  sum  not 
exceeding  two  thousand  dollars,  exclusive  oC  interest,  upon  one  or 
more  chattels. 

4.  The  tnkinK  and  entry  of  a  judcment,  upon  the  confession  ot 
one  or  more  defendants,  where  the  sum.  for  which  jtidfcment  is 
confessed,  does  not  exi'ced  two  thousand  dollars,  exciuslTe  of  In- 
terest from  the  time  of  making  the  statemeot,  upon  which  the 
judgment  is  CDtcred. 


I.  »4e. 


,G(Hinlc 
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13M.  Tke  iMMt  section  Itmltea. 

Tlie  jiuiHUctlon  contcrred  by  the  last  noctioD  Is  SQbject  to  the 
taUttKias  limitations  and  rcgulatioos: 

!.  In  in  aciioa  wherein  the  complaint  demunds  Jndgmont  for  a 
!E£i  of  laoaej  ouly,  the  sum,  for  which  juiIkidouC  is  rt-nilcred  in 
fsTor  of  ilio  [tlalniifE.  Cannot  exceed  two  thousand  dollnre,  cx- 
diDice  ot  interest,  nnd  costs  as  taieil;  cipppt  wliere  it  im  broniftit 
»I»naboDd  or  andprtaking  given  in  nn  acliou  or  aiieciul  proceed-' 
tag  in  Ibe  same  court,  or  before  a  Jusdec  iliereol;  or  to  recover 
mmagea  for  a  breach  of  promise  of  marriapc:  or  where  it  is  a 
■urine  muse,  as  that  expression  Is  dcfinc<l  in  the  next  scclian. 
There  the  action  ia  brought  upon  a  tmnd  or  oilier  contrnet,  the 
jttieinpnt  mnst  be  for  tlie  sum  aeiunlly  due,  without  rejrnrd  to  a 
pCTilty  therein  contained:  and  where  tiic  ujom;}-  is  i>ayable  in  in- 
Hahnenij,  suect^tisiTe  actions  may  lie  broufrht  lor  the  iusialineulB, 
SB  ihpy  bect>nie  due. 

Z  In  an  action  to  recover  one  or  luoro  chattels,  a  judgment 
f«nnoi  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  that- 
tt'.i,  the  aggregate  value  of  which  eiceeda  two  thousand  doilars. 

3.  [Bcpealod,   Lawa  1880,  ch.  441.] 

I  nr.  [An'd,  ISOS-I    JarlBdlcHon  in  apecfal  values. 

The  city  court  of  the  city  of  New  York  ik>rb(^sos  the  Rann>  jurls- 
flctioii  in  the  -following  actions  as  the  supreme  court  of  the  State: 

1  An  action  in  favor  of  a  iienmn,  l-elorminR  lo  a  vessel  in  the 
Bnchant  service,  nRainKt  the  owner,  nmstet,  or  commander 
tfcerenf.  for  the  reasonable  value  of  Berviees,  or  for  the  breach  of 
«  conlra'-t  to  pay  for  eervices,  rcudereil  or  lo  he  iviideri'd  i.n 
tan)  of  the  vessel,  dorini-  a  voyagy,  wholly  or  partly  j.M:zfurmeil, 
«  inteniiefl  to  be  perfomipci  by  it. 

I  An  action  in  favor  of  or  against  a  person,  helouging  to  or 
«>  board  of  a.  vessel  in  the  merchant  service  to  recover  damages 
tor  an  a^isault,  battery,  or  false  imprisonment,  comtuittpd  on  hoard 
Ibe  veasel.  npon  the  high  seas,  or  in  a  place  without  the  United 

Bat  lliis  se<^ion  does  not  confer  upon  the  city  court  anlhorily  to 
lEooeed.  as  a  conrt  of  admiralty  or  maritime  jurisdiction. 


I  SIB.  Xa  y-wer  to  ii«tBr*llae  aliens. 

Tb*  coDTt  his  not,  nor  hna  either  of  the  just 
K  aattir«lize  an  alien, 
L  tVS.    eb.    SSO,   part  of  i   10. 


I  Xl».  [A.m'd,  ISOS.]    Removnl  of  action  to  sapreme  conrt 

The  supreme  court,  nt  n  term  held  in  the  first  judicial  district. 
My,  by  an  order  made  nt  any  lime  after  joinder  ot  an  issue  of 
hn.  ftnd  before  the  trial  thereof,  remove  lo  ilKi'lf  an  action 
vria^t  in  the  city  court,  for  the  purpose  of  clinnRintr  tlie  place 
'  trial  tl«*>rPof.  Where  an  order  lur  removal  is  ni;iile,  an  pre- 
Bifacd  ill  tilts  section,  the  place  of  trial  niuHt  be  elianmHl  by  tliu 
fee  order  to  auolher  counly,  mid  the  BU'weiiuent  iffoceedings 
kerein  must  U*  the  sntne  as  if  the  action  had  liei-n  nriciunlly 
■nxkt  in  the  au|>remo  court.  The  provlsionti  of  sccttona  ^4, 
IB  aiLi]  £40  ot  this  act  apply  to  an  application  lo  remove  such 
*«*!ion,  and  lo  the  proceedings  upon  and  snhseqiieut  to  the  re- 
■Til,  am  If  the  city  court  were  siiecified  in  those  iJCOtiouB  in  place 

SI 
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*f  the  couiit7  coDit,  and  s  jnatice  thereof  In  place  of  the  eooBt 
Judxe. 
I..   IBM,   ctu    MO. 

I  SXO.  lAm'd,  18T7,  10O7.I     Jnatlprm  their  ir«M*ral  dnllcB 

The  court  coaslsts  of  ten  juatices,  one  of  whom  is  the  dM 

iuatice  ot  the  murt.    Eacb  juHtice  taUBt  perform  bis  share  of  ^ 
iborB  and  duties  appertaining  to  the  omc».    Oae  ol  the  JuatiN 


ftnts  of  the  citf  of  New-York  KenerBlly   retrain  from  buainc 

"     ■    ■  islice.  w -  ■■  ... 

in   the 
r  applicl  ...      . 

The  JuBtlce,  assigned  to  a  trial  term  or  a  apecial  term,  most  r 
main  in  attendants,  nntil  the  day  calendar  ia  disposed  of.  i 
for  BQch  other  time  as  is  rensonabte. 

L.   IS4I).   cb.   Hi.  ti  1  >nd  1:  L.  ISBS.  cb.  (188,  g  1:  U   ISTD.  eb.   Ban,  | 
■Dd  L.   1S72.  cb.    ma.   I  *.      See.  il»,   2  B.  I^,  f  luH;   *m'i]  laoT,   ih.  f 

I  3X1.  Hon-  ■nsveiid«d  Iron  olHc*. 

Where  It  appears  preaumptlvel;,  to  the  satisfairtion  ot  tha  ^ 
emor,  that  a  justice  of  the  court  has  been  guilty  of  corruptio 
or  other  gross  misconduct  In  office;  or  habituallj  neglects  to  jpt 
form  his  share  ot  the  labors  and  dntles  appertaining  to  the  oSc 
or  Is  Incapable  ot  properly  discbartiiiig  ibe  same;  the  gOTem 
may,  in  his  discretion,  make  an  order,  suspending  that  Jttati 
from  the  exercise  ot  the  duties  of  his  office,  and  directing  tk 
his  compensation  ceaae.  Snoh  an  order  muat  recite  the  groiu 
upon  which  it  is  made;  and  it  remains  in  force,  udIcm  It  is  sooi 
reroked  by  the  goyernor,  until  the  final  adjournment  of  the  ni 
session  ot  the  legialatnre;  or,  if  the  legiatature  ia  *beii  la  sewdi 
tintil  the  final  adjournment  of  that  session. 
Id.,  i  a. 


The  Justices  ot  the  court,  or  a  majority  of  them,  maat,  fi 
time  to  time,  aa  n  racsncy  occurs  in  the  office  ot  chief  joa) 
dcsienaio  one  of  their  number  to  be  chief  justice.  A  c«rtiB< 
ol  the  deaipnation.  under  thn  hands  of  the  justices  mokiiiv 
saiiii-,  must  lie  fllel  in  the  office  of  the  clerlt  of  the  court.  ' 
person  so  des<enated  shall  be  chief  Jnatice  during  hla  tent 
office.  The  rhief  Justice  has  the  like  authority,  Trlttain 
jurisdiction  of  the  court,  as  a   presiding  Justice  of  the   auM 

I.  1SI3,  rh.  ie».  I  4,  imd;  h.  ISOZ.  cb.  BU.  In  'Sect  a«I>l-  1.  II 
I  .128.   lAsa'il,    190V.1      Jaatlevs   mar   HBlce   rain. 

The  Justices  iif  the  court,  or  a  majorit.v  of  them.  may. 
time  to  time.  eHlnblinh  ruli-w  (if  prnrtice  for  the  court,  not  1 
■latent  nllh  this  net.  or  n'ilh  the  general  rules  of  practice.  « 
lishcil  an  prewrilied  in  Bcclion  ninet.v-fuur  of  the  Judifiary 
The  latter  khvitii  tlie  pnletiro  in  the  .-ourt.  as  far  as  the 
applieuble  thereto, 

BOlas  of  Board  ot  Buiulorj  C(io>oll<Iii(Luu  ii  end  ot  cuiie. 


i.S,ti  Jt'STICES.  li  324-28 

I3S4.  [.lai'd,    1902.]    Conrt   irkvn   opea)  liutl«ea  to   deal*- 

The  conrt  in  alwnys  open  for  the  transaction  of  anj  busineaa, 
lor  whici  uotioe  is  not  required  to  be  siveD  to  BD  adverie  party. 
The  jnxtires  of  the  rourt.  or  a  majority  of  thera,  from  time  to 
Me  oiiiKt  appoint,  nnd  mair  alter,  tbe  times  of  holding  epecial 
«fd  trill  terms  of  the  «iurt.  They  must  prescribe  the  duration 
*t  the  temiB;  designate  the  trial  terms  at  which  jorora  are 
nqmred  Eo  attend:  and  aaaign  the  justice  to  preside  and  attend 
H  ef*  of  thp  tprms  so  appointed.  In  case  of  the  inahility  of  a 
JMwe  to  presiile  or  attend,  another  justice  may  preside  or  attend 
■  lot  idac?.  Earh  trial  and  special  term  ronst  be  held  by  one 
{vrire.  Two  of  more  special  or  trial  terms  may  be  appointed  to 
fe  held  It  the  name  time. 

I.  ISn.  th.  039.  i  4.  ui'd:  L.  1S0I.  eh.  Iia.  in  eSert  Sept.  I.  1902. 


rf  New-Tork,  except  that  auiiliarj  or  additional  parts,  for  the 
tnnadion  of  any  business  specified  in  the  appointment,  may  be 
kUdaewhere  within  the  city  of  New -York,  as  designated  In  the 
iwointioent.  An  appointment  mnst  be  piibliBhed  in  two  news- 
pven,  publiahed  in  the  city  of  New-York,  nt  least  once  in  each 
Wrt,  for  three  anccesslTe  weeks,  before  a  term  ia  held  in  pursu- 

L.  Ko.  lb.  4T»,  I  as. 

.  JasMevB  ^ar  take  ostha,  aekaowIedKineDtB,  etc. 

of  New-York,  admin- 
_.    _4e  acknowledgment  or 

„„  „.  _   .,  Instrument,  and  certify  the 

naw,  in  like  manner  and  with  like  anthority  and  effect,  as  a  jna- 
^■ee  of  the  supreme  eonrt. 
1.  nT4.  cb.  MB.  I  8,  an'd. 

I  tn.  [A>b'«.  180S.]  Ordera,  etc.,  how  mnae. 
b  an  action  brought  In  the  conrt,  an  order  cannot  be  made,  or  ^ 
'Wrraiit  of  attnchment  granted,  by  nn  ofhcer,  other  than  a  jus 
,fi»  of  the  court;  and  each  provision  of  this  net,  which  empowers 
In  officer,  other  than  a  judge  of  the  court  in  which  an  action  U 
Ihiilhl.  to  make  an  order  therein,  most  be  constroea  as  bemg 
WdBiiTe  of  an  atrtion  brongbt  in  the  city  court. 
I  L  UK,  cL    MO. 

[  I  ns  lAK'd,  1891,  1B0«,  190T,  IDIO.]  Clerk,  dev«tT 
miti.  ■■■tatanta,  stCBOKrapkera,  laterprctcra  and  «t- 
padaata. 

F  The  court  has  a  clerk  who  is  appointed,  and  may  be  removed, 
*»  the  juaticee  thereof,  or  a  majority  of  ihem  tor  eauae  upon 
a  and  after  a  hearing  after  notice,  and  who  Hhall  receive  a 
-     ■      ■■  1  dollar '^-   '--^' "  •■•- 


'  B»di  of  the  instices  may,  within  the  city  o 
^fcr  an  oath,  or  take  a  deposition,  or  the 
[>»of  of  the  execution  of  a  written  Instnimi 


,  thousand  dollars  per  annum.     The  justices  of  the 

_,   _   majority   of   them   must,   appoint,  and   may   remove, 

k  depaty  clerlia  and  not  more  than  eighteen  assistants.  The 
■tfc  b  responsible  for  the  fallbrnl  discharge  of  his  duty  by 
'  "k  d»pnty  clerk  and  each  assistant.  Each  deputy  clerk,  and 
i  iBBtstaDt,  is  entitled  to  a  salary,  fixed  and  to  bo  paid  as 
_  nibed  by  law. 
[ t.  im    (^   154:    L.   lEM.   cb.   M2;   L.    ItWT,   clu.   TOT,   TOS;   L.    IBlft 

Ihm.   u  eocct  Sept.  1.  iBio.  ■'•yi'- 
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|as».   [Am'd,   I1K>7.]   Gpnpral  dnttrn  or  depntr  clerk. 

Thp  drputj-  tlprk  has  nit  the  [mhv.th,  and  may  perform  all  th 
diitios  of  Ibe  clerk,  wlicii  the  oHirf  of  olprk  is  vacant,  or  at  th 
plurk's  oSUcc.  wlii-u  Ibe  i-lerk  is  olmt'dt  iht-rptroin.  or  at  a  term  o 
BillinE  I'f  llie  pourt  whiL'h  the  di'imiy  tlork  atteinls. 

aut»illnli'd  fnr  rnrt  e(  L.  l!uT,  ch.  2Ul,  ;<i;  Au>-d  L.  1»0T,  <^  TQC 
In    Fffnl    AU(.    13.    1WI7. 

i   U.10.   lAm'd,  lb77.I   Special  dvpaty-clerka. 

The  cli'rk  may  ileniKuuLL-  as  many  of  liis  nsKUlaDts,  *b  the  jni 
liteii  of   llie  I'uitrt,   or   a  lunjuritj-  or   them  deem   neceuMiry,  • 

S><i'iiil  dei>uty-i.'lt'rkH.  Havh  apcvial  deiiuty-clerk  iiosscB«es.  In  th 
■lU'iii'e  ul  the  I'lei'k  and  a  deptiU'-cii'Tk,  the  (lame  [wiTers  as  tli 
('h>rk.  lit  any  sillJnK  or  teru  of  tlie  i-<mrt  whieh  hv  atteods,  wit 
reaiiei'l  to  llie  Luiiiiii'itii  truu»)ii.'ti.il  th«r[>al. 

I   sni,    [Am'd,   1S7T.]   l-'lprk   to   nppoBnt  monlhlT  tor   (cm 

The  I'lcrk  niuwt  rptcive,  fur  the  use  of  the  city  of  Xeiv-Yori 
tlip  fivH  nlloHcd  by  IflW.  He  shall  >i«\  perform  nay  wrvlee,  ft 
which  a  fee  it  nllowiil  by  law.  until  the  fee  (herefor  is  paid  t 
him.  tie  miixl,  <iii  the  first  i]ny  »t  en<-h  montb,  or  within  Ibn 
dny«  ihireafii-r,  ri-tidi>r  to  the  <-uiiii)tr>il1er  i>f  the  eity.  an  n.-eonm 
iiiidcr  njiih,  of  nit  f.i-n  n-4i>ivi-«l.  dlreclly  "r  iiidireetly.  durini:  tl 
ini'ivdiiiK  inonlli.  by  liliii,  or  by  n  di>|ii)ty-i-h'rk,  or  either  nt  hi 
UKMstanlH,  for  an}'  olileiai  iierrfii';  nnd  he  mni>t.  nt  the  mime  titD> 
Iiay  Ibe  Kiime  Into  the  treasury  of  the  eity  of  Neiv-York.  Whc 
lhi>  n'liiru  uud  luiyuieut  are  ho  uinde.  the  clerk  U  enlitli'd  tu  r 
<i-ivi'  his  eoiiiiienHntioii,  for  the  perioii  iiuliidid  in  the  retur 
lie  In  not  enlllled  to  ei  unpen  sal  inn  for  ii  period,  lor  which  he  bi 
not  iua<le  liix  n-liirn  and  payment. 

L.  ItW)  rb.  144,  |  B.  aiD'd. 

tsaa.  [An-d.  lIHHf,  ltHl7.l  siFBOKPaphcra. 
The  JnHtiecH  of  Ihe  <i>iirt  or  n  majority  of  them  mnxt  appoli 
nine  fit ciiiiKra pliers  cif  the  eoui-l.  and  mny  al  pleaiiire  reiuai 
either  of  theui.  The  Jn><liii.'»  of  ihe  court,  or  n  majority  nf  then 
ninxl.  fmiii  time  to  time,  afsik'n  each  of  tlie  ntenrjjrrnphem  to  dn' 
nt  the  trlfll  or  siH-cial  term.  Kiieh  iifeiioarnpher  in  entitled  to 
xnlary.  fix<il  ntid  to  Ih-  paid  an  prewritioil  liy  Iflw  and  must  • 
teiid  the  liTiii  to  whuh  he  Is  BKKl).'ni'd. 
Fn.ni  L.  ISTI.  i-h.   413,  JJ  1  nod  4;  L.  I'.KKl.  ch.  fll;L.   lOOT.  clw.  TOT.  V 

I  n».1.   [Am'd,  1H77,  llMt7,   inott.]      OHIplal  oalhi   Int^rpM 

The  jnstlees  of  the  court  or  n  m.njority  of  them,  from  tirac 
tiiiie.  mutt  iipiHiint.  niid  m;iv  nt  plenmirc  remove,  three  omO 
inten>ri-(rr»  of  the  '-niirt.  who  are  en(itli-d  to  n  uHlary,  fixed  a. 
to  he  paid  ns  tm-icrihed  hy  hnv.  Refiire  enterlnc  nivni  thi 
otHeial  dnfiei-,  the  ilork.  deinily  elerkK,  nn^lstant  clerks,  ftew 
rnpherx.  ititerinctcrs  nnil  .nttc'Tidniit*  must  Hiibserilie  and  fil* 
(he  ofBec  of  the  .lort  of  Mie  ciiv  of  New  York,  the  cflnBtll 
rional  oiifh  .if  oince.  Euc-h  interpreter  must  attend  any  trial 
wieci.Tl  tcnii  of  Mil'  ei.nrt.  wheie  his  nerviees  are  rctjoiml:  m 
tile  jnvlico  iherciii  i>re«idin(r  Kimll  reeTilnfc  his  nltendiinee  thetei 
^  Irt,    AniM  V  t-    ICi'T,  'lii.   TOT.   7n<:   r,.    19"Ii,  ch.    387.     In  ftlm    Sc 

I  8.14.    [nepenled  by  U  Iftift.  eh.  R3.    See  Penal  Law,  J  J6» 


ATTEKDAKTS.  || 

aat  appoint  it- 

The  justice*!  of  the  cnurt  or  n  mnjurlly  ot  them  mowt  a 
inrf  niiij-  jit  iilt'iisiire  removf,  as  luallj*  alleuil»iit»  iij)im  lln 
u  they  ilc^u  nc-WHsary.  not  exopeding  t«eiitj--tiv().  TL 
litti  i.f  ibe  (HHirt,  ur  n  mnjurity  of  thoni,  may  rt'Biihiti'  tl 
tMHiinrp.  Knt^h  altpndant  ia  eiitillcd  to  a.  salary  tiTred, 
b«  p»id  an  prescribed  by  law. 

1  336.  Clcrku,  Interpreter  and  atteadauts  not  to  n 

IfM. 

The  clerk,  the  deputy-clerk,  an  onslBtant  to  the  clerk,  the 
interpreter,  or  no  ntlemhint  sliull  not  receive  anv  fco  nr  •;• 
uiioD,  except   Ills  KBlary,   for  any   offidal   Bervi'ce  perforn 


I  3X7.    tAMM.     INTT.)      Saapenalan    of    an     olHeer    o 

A  jiii'Iii'e  of  the  court  may,  by  nn  Inst  mm  rut  under  his 
ut^Ml  a  Htenoicrapher.  or  an  otnccr  HpM-ifieil  in  thp  taNi  i 
tbt  a  petifM]  iiul  cxci^Pding  leti  days  from  the  tilhiR  Ihercor. 

le  GIfil  In  lh<-  iitllce  of  the  clerk  of  the  Hty  ami  nnititv'  c 
T..rk:  iiiul  it  may  In-  n-vokeil.  at  any  lime  licfiivp  llic  cxji 
.f  Ih.-  inTiml  of  i^nsjiciisioij.  by  an  inHtnimcnt  fileJ  in  like  ii 
Twl.r  ilie  hand  of  Ihi-  jiimice  who  ciwnli'fl  llio  1i^^^t  instr 
tr  ih.-  btiiidK  of  a  majority  of  the  justices  of  the  ermrt. 
fo.h  jd  infti-iinu'iit  h»M  U.-cn  revoked,  the  iiffleer  xliiitl 
iliia  Misiifiiilod  for  thu  nainc  cause.  . 

felKllraieil   for  L.    IMO.   rti.    144,    |   Ifl. 

I  33K.  tAin*d,  1910.1  W^at  mandates  may  be  cxe 
wtthottt   tbe  cttr. 

A  iD.indtite  of  the  court  ean  be  wtecatcJ  only  within  tl 
rf  Xe«-  i'ork,  eiecpt  as  follou-s: 

1,  An  exiT^utirin  nimti  a  judgment  remlerH  therein,  for 
ei.'.-HlJnr  twenty-fire  dollam.  may  lie  iRsin'it  -nit  of  the 
twteii  in  the  name  of  the  chief  justice  thereof,  to  tlic  kIh 
■■y  coanty,  wherein  the  judgmenl  hah  l«-cn  duly  liucki'Ti-il 

2.  A  fiiirjpoena  mav  be  Btrved  within  eiliier  of  the  •.■•imi 
Kc-hniond,   Kincs.  Queens,  or  Westchester. 

S.  A  warrant  to  a|i]>rehend  a  witnt'sti  for  a  f.iihiri'-  to  ■ 
mbivH-na.  m.iy  Im  executed  by  the  sheriff  of  tlio  city  niid 
at  Nw-York,   or  a  marshal  u(  that  city,  within  either  of 


..  . I    rvrdei"   duly   madc^   in   an   action   or    Kpeciui    iitih 

T'o-Uax  in  tbe  court,  reqmrinir  the  pertommnr-e  of  an  uc 
fBr>y  thereto,  or  by  an  offlcer,  may  be  siTvcil  nprin  a 
(•icc-l  Ur  ol*y  the  oriler.  and  his  obedicnco  thereto  n 
.  n"joir«i   in  any  part   of  the  State. 

.■>.  An   ordvr  to  sliow  canwe,  why  a  person  shmild  not  h 

,  fchw]  for  a  i-ontempt  of  the  court,  may  be  serveil  by  any 

h  iiij   port  of  the  State. 

«.   A  warrant  to  apprehend,  and  brine  before  (he  court, 

«  cbar^ed  with  such  coutempl.  may  be  cxeL-uted  by  tbe 
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ct  the  cltj  8n(l  onnnty  nt  New  York,  or  a  mftrabal  of  that  dtj, 
in  anj  part  of  the  State. 

I.  1ST^  ch.  4TS,   I  40.     Ara'd  L.   IDIO,  cb.  SB9.     In  affMt  Jniic  22.  19UL 
i>d    cxeoDlloa    at    mu- 

In  an  aetion  brought  in  the  court,  an  order  of  arrest,  a  warrant 
oF  atlachmeut.  aii  executioo,  or  a  requisitiou  to  r^tevy  a  chat- 
tel, must  be  directed  to  auil  eieeuted  by  the  aheriff.  Any  other 
mandate,  which  niuat  have  been  directed  to  and  executed  by  the 
sheriff  lit  the  city  and  county  ol  New  York,  if  it  isiued  out  of  the 
Bupreme  court,  may,  where  it  issues  out  of  the  city  court,  l>e 
directed  to  and  executed  either  by  that  sheriff,  or  b  manihBl  of 
that  city,  named  therein.  A  marshnl  is  entitled  to  the  same  fees 
aa  the  sheriff,  UE>on  a  mandate  directed  to  him,  ur  upon  the  aer- 
viee  of  a  summons;  and  each  proTision  of  law,  relating  to  the 
esfvution  ot  a  niai>dale  by  the  sheriff,  and  the  power  and  control 
of  the  court  over  tbe  sheriff  executing  the  same,  applieB  to  the 
niarahal.  The  return  ot  a  marshal  to  such  a  manijate,  or  his 
certificate  of  the  execution  thereof,  ur  of  the  service  of  any 
paper  Bervcd  by  him,  has  the  same  force  and  effect,  as  the  like 
return  and  certificate  of  a  uherifE. 

L.  ISflB,  rb.  400,  11  2  and  3;  ■nd  L.  18T2,  ch.  020,  |  S.  u  Bfleelsd  by  1. 
ItTE,  ch.  ezit.  aod  S  R.   L.,   |  114;  L.   ISSi.  ch.  MG. 
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COUNTY  COURTS. 
TITLE  V. 
Th«  conitty  courts. 


cliuigs  pluM  ot  UUL 


tUS,   liKlS,    1010.]       JnrlHdlcllOB. 

)f  each  county  court  €xteu<]E  to  the  foIloiriDK 
proceedings,  in  addition  to  the  jurisdiction, 
ty.  conferred  uiwn  a  count;  court,  in  B.  par- 
>cial  statutorj;  provision; 

ror  the  partition  of  real  property;  for  dower; 
,   redcmptiun,   or   an tisf action   of   a   morteose 

or  to  procure  a  judgment  requiring  a  specific 
rontract,  relating  to  real  properly;  where  the 
hich  the  action  relates,  la  aitnntod  within  the 
lose  a  lien  upon  a  chattel,  In  a  case  specified 
dred  and  six  of  the  lien  law,  i\-here  the  lien 
i  tbonsand  dollars  in  amount,  and  tlie  chattel 
?  county. 

in  favor  of  the  executor,  administrator  or  as- 
)t  creditor,  or  in  a  proper  case,  in  favor  of  the 

to  recover  ft  Judgment  for  money  remaining 
sut  rendered  in  the  same  court, 
for  any  other  cause,  where  the  defendant  is. 
r  more  defendants,  where  all  of  Ihem  are,  at 
imraencement  of  the  action,  residpnts  ot  the 
n  the  pompiaint  demands  jnilRment  for  a  sum 

exceeding  two  thousand  dollars;  or  to  recover 
eis,  the  aggreitate  Talue  ot  which  does  not 
id   dollars,   witti  or  without  damages  for  the 

V  of  the  person  and  the  care  ot  the  property. 
he  supreme  court,  of  a  repident  of  the  county, 
t  to  manafte  his  affairs,  hy  reason  of  lunacy. 
drunkenness;  or  imbecility  ariKing  from  old 
ory  and  understanding  or  other  cause;  and  to 
'eding.  which  the  supreme  court  has  jurisdie- 
for  the  appointment  nt  a  committee  of  the 
roperty  of  such  an  incompetent  person  or  for 
iaposition  of  the  real  property  sllunteii  within 
erson,  wherever  resident,  who  is  so  inconipe- 
the  reasons  aforesaid,  or  who  is  an  infant; 
57 
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or  for  tlie  sale  or  other  diKimHitiuu  of  the  raul  propcrtj,  sittuted 
within   the  county,   of   a   liome'tic   relidiouB   eorimration. 

L.  18115.,  fh.  B«;  <■".  Ptoc.,  I  SU.  pm  ot  BUM.  1,  »  Bin'd  ISTO.  rt.  M, 
1910.     Si-e  Dote  38a  oc'duuh  of  Uuuil  at  Sintiiturr  CuiuwUaKUan  it  bA  uC 

I   S41.    [\m'd,    IKUH.1       Domeatfo    eorvorjittaii,    e4«.,    wfeeu 

For  the  piiriwue  of  dDlerminiiiK  the  juriediiitioa  ot  a  caimtr 
coart,  in  eitbtrr  ot  the  caiies  siH^cififd  in  tlii;  isat  eectiuu,  a  domes- 
tic corporation  or  point-stock  aaBociation,  wfaose  prineipi>l  I'lntv  of 
biiiiiiiFitH  is  estflbhi!he<1,  )iy  ur  pnrsURDt  to  a  statute,  or  by  ili 
articles  of  association,  or  is  actuallj-  located  within  the  coimlj-.  or 
in  case  of  a  riiilroail  corporation  where  any  iwrtion  ot  the  rg»d 
operated  by  it  in  witliiii  the  countr,  it  is  deemed  a  resident  ot 
the  county;  and  personal  service  of  a  snmninns,  made  within  Iha 
county,  as  prescribed  in  this  act,  or  personal  service  of  a  nan- 
date,  whereby  a  special  pruceedin):  i.i  coinmenced,  made  withia 
the  county,   as  prescvihed   in  this  act  for  personal  wervice  of  » 


I  &t2.  lAm'a,  ^^nr.^  Acllon,  etc.,  Tvhereln  eonnlr  Jitdse 
(■  Incnpsble   to  «ot. 

if  the  county  judtce  is.  for  niiy  cause,  incapable  to  act  in  an 
action  or  siH-ciai  proceediuK,  iiendinx  in  the  county  court,  ur 
tH^fore  bini,  he  must  make,  and  file  in  the  office  ot  the  clerk,  a 
certificate  ot  the  fact:  aud  thereupon  the  sperinl  county  judfc, 
if  any,  and  it  not  disqualified.  mu»t  act  as  county  judge  in 
that  action  or  special  proi'eedintt.  Upon  the  fiUnfi  of  the  cer 
tificate,  where  there  Is  uo  special  county  judge,  or  the  special 
county  Judge  in  disqualified,  the  action  or  special  proceediac  is 
removed  to  the  supreme  court,  if  it  is  then  pendiuK  in  the 
connty  court;  if  It  is  pendiiiR  tiefore  the  county  judtce,  it  mtj 
be  continued  liefore  any  justice  of  the  supreme  court  within 
the  same  judicial  diiitrict.  The  supreme  court,  upon  the  npjili- 
cation  of  either  party,  made  upon  notice,  aud  upon  proof  thai 
the  county  jndfce  is  incapable  to  act  in  an  action  or  apecinl 
proceediuK  pendiiiK  in  the  county  court,  may,  and  if  the  Fipecial 
county  judKe  is  also  incapable  to  act,  inuHt,  mahe  an  order  re- 
moving it  to  (he  supreme  court.  Thereupon  the  subsequent  pro- 
ceedinitB  in  the  supreme  court  must  lie  tbe  same  as  if  it  hiid 
ori^inully  been  brought  in  that  court,  except  that  an  objectinn 
to  the  jurisdiction  may  be  taken,  whl.'hi  might  have  been  tatai 
In  the  i-ounty  court. 
Siv  laFt  cltiue,  wbd.  13  of  |  3a.  Co.  rn>o,,  u  am'd  ISTfi.  ob.  431. 

I  R4n.  Raitreme  <^art  mar  remove  ACtloB,  and  ckanse 
place  of  trial. 

The  suprcini-  court  may.  by  an  order,  made  at  any  time  aflpr 
joinder  ot  an  issue  of  tact,  and  faefor.e  the  trial  thereof,  remore 
to  itself  an  action,  brnnirht  in  a  connty  court,  under  mbdivinion 
second  or  subdivJKinn  third  ot  the  last  section  but  two,  for  tb* 
purpose  of  clinnKing  the  place  of  trial  thereof.  Where  an  oriiw 
for  removal  is  made,  ns  prescribeil  in  this  section,  the  place  of 
trial  ot  the  action  must  he  chnnped  by  the  aame  order  to  another 
connty;  and  'the  subsequent  proceeninKs  thiTein  must  lie  the 
same,  as  it  the  action  had  been  oriRlnaliy  brought  in  the  supreme 


i-.<i",G(Hinlc' 


c.J,l.3  JURISDICTIOX.  SS  344-50 

I  KM.  Effect    ot     order    of    reiKOvali    apneal,    et«. 

An  urd^T  lit  rpmovBl.  ninde  as  pivHcrllicd  hi  cillii-r  or  the 
la!4  tKu  sHi-tions,  taketi  eSeft  upon  the  eulry  tbereuf  iu  the 
uffi(¥  lit  tbt  CiiUDtj  clerk.  Where  tlie  ui'ilL>r  liii't'i'tn  tliiit  the 
ariuD  be  tried  in  nnuther  connty,  tlie  clerk  tvllU  whom  it  is 
enlewf.  nrnut  forthwith  ilehTpr  tii  tlie  clerk  of  that  iMiiiity.  all 
tipErs  fitcil  thprfin,  and  certified  copies  of  nil  miniiteH  and  en- 
IhM  relatiuK  thereto;  vhirli  must  be  tiled,  eiilcleil,  or  rt'conlcd, 
M  the  rase  reqiiiri's,  in  the  office  of  the  lust  nieiLlIoneil  cliTk. 
The  prodKianH  uf  lertion  271  of  this  act  apply  to  an  ajiiieal 
taki'D  rnjm  such  an  unler. 
I  US.  SfBT  of  proceedlus". 
'  An  oriler  to  stny  priH'ei'tliiiuH,  for  the  purpose  of  afFordine  an. 
ftpporluaily  to  make  the  ujijiliration  for  rciiiovul,  iiiny  'ic  mjide 
b;  the  cuniity  jiiile'*.  or  by  a  jiid|.'i'  iiuthorixed  to  iiijlkt.-  L.iit-h  nil 
ftrrf-T  in  the  Hiiptemc  euort,  <iiid  with  lite  eftVct  and  uihUt  like 


I  M9t  RroiOTMl   of   notion    not    to    Impair   pruoeflB,    etc- 

The  remoral  of  an  bcUoh  or  wpecial  iir.ni-wliiig,  us  i.r.ijcrilted 
io  Ibis  title,  dues  not  iuvnltdale,  or  iu  any  nuiuiicr  iiiigiair.  a 
|in>re7i>i,  proTisional  remeily,  or  other  iirm-iediiic.  "r  n  imnd, 
tDdpriakinr.  or  reeogniznnce  in  the  action  or  Mini'Ial  pmrei'diiiK 
«t  rFiniiTeil;  each  of  which  continues  to  hnve  the  Minw  validity 
ud  effect,  en  If  the  removal  had  not  Wen  made.  U'here 
bail  tra.-i  (dren.  the  snrrender'of  the  defendniif'  i»  the  supreme 
rvin  hns  the  samp  effect,  as  n  surrender  in  the  cnnnty  court 
T<>(ilil  hare  bad,  if  the  ai'tion  or  special  prneceding  hiiil  reuinin<'d 

t  MT.   Connty  oonrt  mny  aend  Ita  proceiiB  in  aiir  conntr. 

A  cuiinty  court  has  poiver.  iu  an  ni'tiou  or  Bpcriiil  prmwdiiiK 
et  Khi<.4i  it  bus  jurimlii'tion,  to  Keud  its  iir'i('e:'s  and  nibcr  uian- 
4i!n  into  nny  coimly  of  the  Stale,  for  service  or  e.\cculion,  aud 
Id  rrf-irce  obcdicni-e  thereto,  with  Ukc  power  anil  authority  as 
Cte  Mipteme  court. 

I  34H.  \ntrm    Jntindlctlonf    rtr.,     eo-extenBlre     With     ma- 

R'here  a  coaotf  court  haa  jarisdietion  of  au  ac-tirjii  or  n  Bpccial 
frofeiliDf;.  it  puM^esaca  the  same  jurisdiction,  puwr  niid  author- 
fly  in  and  over  the  some,  and  In  the  course  of  tlic  pr.i.i>ciliiij:s 

it  may  render  any  Ji  id  cm  cut.  or  ftrnrit  either  party  any  rclii^f, 
*bii-h  the  Kiipreme  court  miirht  render  nr  ernnl  in  ii  like  ciixe. 
Ud  may  enforce  its  mandates  in  like  ninnncr  af  the  Kiiprenie 
(■^rt  And  the  connty  jndse  posscKses  the  same  pnwer  and 
•BTbf.rify.  in  the  action  or  special  prori'iiliiiir.  which  a  justice 
It  tlie  «i(|>renie  court  poBsesBen.  in  n  like  action  or  Hpeeial  pr<i- 
l»e-i;nc  bn.iisht  in  the  supreme  conil'. 

f  XW.   Poirer  «f  cnantr  )ndicc  In   anerlnl  prneeedlnicn. 

The  connty  judce  also  ponseBses  the  siinie  pci«-er  ;nid  iiiilhiirit.T, 

-   .   __.    __.,- —    _.t:j.   ..^   L_  'nH-fiiHr  iiiHfiHifrd  before 

the 


I"«i    the  aiiplicalioii   of  a   person,   «-ho   has   1" 

■■en    fined'  bv 

T,   nr   of  a    pen!On    whoae  rwoirniadncc  has  be 

.oinc   forlVite 

■f  hi*    snr.Ir,    the  county    court   of    Hie   coiinl' 

.    in   which   II 

,  ..f  rb*>  coiiVt   was  held,  whci-c  the  fine  was  i 

""•^^i^.r.s! 

MncnizaDce  taken,   may,  except  i 
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next  section,  apon  good  cause  shown,  and  upon  such  terms  u 
it  deems  Jast,  make  &□  order,  reoiittioK  the  fiue,  nboll;  ot 
partly,  or  the  forfeiture  of  the  recoguizance,  or  part  of  tht 
penalty  thereof:  or  it  ma;  diechnrge  the  recognizance,  tf  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  according  to  the  order. 

2  B.  S.  «M,  I  3T. 

I  3K1.  [Am'd,  1SB5.]  Restrlcttana  npoK  power  *«  rcalt. 
Thp  last  section  does  not  a>:thor)ze  a  county  court  to  remit 
any  part  of  a  line  exceeding  two  hundred  and  Bfty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  to  any  amount  imposed  by  n  court  upon  sn 
otficer  or  other  person,  for  an  netunl  contempt  ot  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  nr 
discharge  a  recognisance  taken  in  its  county  for  the  appcaranw 
of  a  person  in  another  county.  In  the  latter  case,  the  power 
of  remitting  or  discharging  the  recognizance  is  vested  is  the 
county   court  of  the  county,   in   which  the  person  is  bound  to 

Id..  I  SB.  (m'd:  L.  1§SG.  cb.  »46. 

{   852.     IVoUce    at  appllcntloii.   cto.t  coat*  to   be   psM   «■ 

An  application  for  nn  order,  as  prescribed  in  the  last  section 
hut  one,  cannot  be  heard,  until  sucn  notice  thereof  as  IhD  court 
deems  rpasonahle,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  eiamlne  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
iog  such  an  order,  the  court  muBt  nlwaj-s  impose,  as  a  condition 
thereof,  the  payment  of  the  coat^<  and  e.ipenBes,  if  any,  incurred 
in  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  the  penalty  of  the  recognizance. 

Id.,    II   36   nEid   41. 

I  SB3.  Flnc«  Impoacd  by  Justice*  of  ibe  pe«ce)  haw 
PcmHted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence. 
and  has  been  committed  to  jail  (or  non-payment  of  the  fine,  the 
county  court  ot  the  county  may  make  nn  order,  remitting  the 
fine,  wholly  or  [>art]j,  and  diHcharging  him  from  his  imprison- 
ment. The  power  iMMiterred  by  this  section  must  be  exercised 
In  tlie  manner  preHcribed,  and  subject  to  the  provisions  coo- 


I  SIM.     Who  may  make   ordm. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  ujion  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  ot  the  county  where  the  attorney  for  the 
applicant  resides,  in  n  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  ia  brought,  may  make 
the  aame,  out  of  court;  ;ind  with  like  effect. 
B«  L.    IMT,   cb.   280.   1  84. 

at 
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D'd,    187T,     I»00.]      Cosntr    eonrt    sCMiloaB    aad 

open  for  the   transaetiou  ol   any 
..  .  not  required    to   be   given   to   tin 

<i(>ept   where   it   is  specially   preactibed    by  law, 
t  be  done  at  a  etated  term, 
nil   I.,    IMT.   rh.   J'U.   pun  of  I  24.    Am'd  bj   L. 
r    npuJtil    bf    U    leiiu,    cli.    s:^.    See   ConwUdited 
II   mc-iBI.      Bff  nuio  38  of  notes  ot   Bonnl  ot 


I  3se.  [Old  H 
CoDBolldated    L. 

I  SSO.  IWen  ■eetlnn  —  Aildvil,  lfM>0.]  Power  of  ooaatr 
|adK«  wheN  holdlaK  vonrt  In   BBotker  ooKBtT. 

Dorini;  th«  period  that  auy  conot?  Judge  Hhall  be  in  a  county 
otber  than  his  ov/n,  tor  the  purpose  of  holdiutt  courts  therein, 
he  maj  eieniH^  all  the  ponerB  and  perrorm  all  the  dutiea  of  the 

foUDtr   judge  of   such   other   eoimty,   which   said   Inst-mentioned. 
JDdKe  is  by  law  authorized  to  exernise  and  perform  out  of  court 

■ball   enipowei 
other  LVuntf . 

■Ma  1  of  Dom  of  Board  or  Stacolor;   Can»lli]iti«i  it  mil  nf  eole. 

See  Consolidated  Lawa, 

I  3H.  [Partly  repealed  hy  L.  1909,  chs.  16  aud  35;  btit  iee 
CoDKOlidattHt  Laws,  tits.  County  I,aw,  {  12,  Judiciary  Law, 
I  197,  which  embody  the  whole  of  thin  aection.] 


I  S«0.  [Repealed  by  L.  l&OO,  rhn.  ^  and  C5.  See  Consoli- 
dated Laws,  tit.  Judiciary  I^w,  StI  1^  382-380;  and  also  Code 
Or.  Proc.,  I  ai3fl.J 

See  Consolidated  Laws, 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 
Remedy. 

TITLE     I.— Aetlaai  tar  tks  Reconrf  of  B«>l  Pni|>«rtT> 

TITLE    II.— Ictlaai  otkar  thui  rar  ths  K«0T«I7  of  Kwl  Piop*rtr. 

TITLE  IlL— fitaorat  ProTliloaa. 

TITLE  I. 
Action!  for  the  recovery  of  real  property. 


I  302.     Wben   Ike   people   nlll   not  ane. 

The  people  of  tlic  Statp  will  not  eue  a  person  for  or  with 
respect  to  real  properly,  or  the  Jbhupb  or  profitB  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  Biune,  unieae  either. 

1.  The  cause  of  acliua  accrued  within  forty  years  before  the 
aclion  is  commenced;  or, 

2.  The  people,  or  thoae  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  Bome  part  tliereof, 
within  the  same  period  of  time. 

g  3«3.    Action  tiy  KrHnlee  tpom  the  Sfnte. 

An  actinti  sbiiil  not  be  brought  for  or  with  respect  to  real 
property,  by  a  pprson  claiminp  by  yirtiie  of  letters  patent  c~   " 


1  3S4.    Acdoa  nfler  annalllnK  lettera   patent. 

Where  loiters  patent  or  a  (trant  of  real  property.  Iseaed  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  -tllegadon 
of  n  frnudalent  sugcci^tion  or  coneenlment,  or  of  a  lorfeitore,  or 
miHtake.  or  icnoratite  of  a  material  fact,  or  wronKtiil  detaining, 
or  defectiye  title;  an  action  of  ejectment,  to  recover  the  premieea 
in  qnestion,  may  be  commenced.  <>itber  by  the  people,  or  by  t. 
Bubscqnpnt  patentee  or  grantee  ot  Ibe  same  premises,  his  beirs, 
or  aasicns,  within  twenty  years  after  the  determination  is  made; 
bnt  not  alter  that  period. 
M.,   I  TT.  ^-.  , 

,«»  .         ,.,.,...,Gooylc 
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recover  real  property,  or  the  poasession  tliereiif, 
(uuot  be  in&uitained  by  a  party,  other  than  tbe  people,  unless 
lt(  plaintiff,  his  ancestor,  predeoesHor,  or  ^antor,  was  seized  or 
poiwsirtl  of  the  premises  in  cjneBtion,  wlthiu  twenty  years  before 
tbe  ntmmencem^Dt  of  the  action. 

0».  Pint.  I  7S. 

I  MS.    The    m^me. 

A  defence  or  oount<>rclaini,  fouadecl  upon  the  title  to  real 

[Tiipcrly.  or  to  renta  or  services  out  of  th<;  Bame,  is  not  effectual. 
mlcFs  Tbe  jM-TSon  making  it,  or  under  wbo^  title  it  in  luatle.  '>c 
b  anoi-sior.  preJecessor,  or  grantor,  waa  seined  or  posfH-ased  o( 
Ihp  preaiises  in  qui'^tiuo,  tvltbin  twenty  ^eara  before  llie  coui- 
nittitit:  of  tbe  .tct.  with  respect  to  trhich  it  la  made. 


_, ._ BnfiicieDt  or  ralid   bb  a 

)s  commenced   thereupon,    nitbin  one 
irtr  sfttT  the  making  thereof,  and  within  twenty  yenra  after 
Bk  ttme,  when  the  right  to  make  it  deacended  or  accrued. 
■L.  f  M. 
lUf^    Pv<w«Balon,  irhea  preanncdt  ocenpatlon  preaameil 


nned  to  have  been  posseBSod  thereof,  within  the  time  required 
bf  lav;  and  the  oeeupation  of  tbe  premlBes.  by  nnother  person. 
h  dromed  to  have  been  nuder  and  In  snbordlnatlon  to  the  lexnl 
tilif,  anless  the  premises  have  been  held  and  posseflsed  adrerscly 
to  the  lecal  title,  for  twenty  years  before  the  commencement 
if  Ibe  action. 

liL,  I  at. 

t  989.    Adwra«  p»iuieBalon  aadep  wvlfteii  Instratnent  or 

Where  the  oecnpant,  or  those  under  whom  he  claims,  entered 
■Co  tbe  paaaef!£ioii  of  the  premises,  under  claim  of  title,  exclu- 
tre  ot  any  other  right,  founding  the  elniin  upon  a  written 
■•iniment.  as  beiuf:  a  conveyance  of  the  premixii)  in  (]uestion, 
'  'qion  the  decree  or  judgment  of  a  competent  court;  am! 
■ere  has  been  a  continued  oeenpntion  and  posNCRsion  of  the 
►rnrtea.  included  in  the  instrunient,  decree,  or  jndeuient,  or 
*  »orne  part  thereof,  for  twenty  years,  under  the  same  elnim; 
y  premtae*  so  included  are  deemed  to  have  been  held  adversely; 
Bt^it  that  where  they  consist  ol  n  tract,  divided  into  Inla,  the 
l***r'«ion  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 
ic  1  SI. 

f  ST«.    IJ.,  wbal  eonstllatei  It. 

For  the  purpose  of  constituting  an  adverpe  posaesBion,  by  a 
l«on  claiDiiog  a  title,  fonnded  upon  a  written  instrument,  or 
P^pwmrwnt  or  decree,   land   is  deemed  to  have  been   posseased 

1    SK!"!"'^  '"  either  of  the  following  cases: 
I  t  iL"*^'^  it  liaa  l>een  nsoatly  cultivated  or  improved. 
I  i  Wh*Te  it  baa  been  protected  by  a  substantial  indoaure. 

I  m      ^ 
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3.  Where,  alUiODsb  oot  iodosed,  it  has  been  med  for  ite  m] 
pi;  ot  fuel,  or  of  fencing  timber,  either  for  the  purpoaeH  of  hn 
bandry,  or  for  the  ordinary  use  of  tbe  occnpaut. 

Where  b  known  farm  or  «  oindle  lot  baa  been  partly  improm 
the  portion  of  tbe  farm  or  lot  that  has  been  left  not  cleared.  < 
not  iDclosed,  according  to  the  usual  course  and  custom  of  tl 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  md 
length  of  time,  as  the  part  improved  and  cultivated, 

C<i,I>nM.,IBa,un'i1. 

I  STl.  Advene  poaaeailttB  VBfler  elMtn  ot  Hlle  aot  wrlttc 

Where  there  has  been  an  actual  continued  occnpation  of  prei 
Ises,  under  s  claim  of  title,  excluslre  of  any  other  right,  bnt  n 
founded  ngon  a  written  instrument,  or  ■  Judgment  or  decree,  tl 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  tw 
been  held  adversely. 

I  372.  Id.)  wtant  Donatltvtes  tt. 

For  the  purpose  of  conRtituting  an  adverse  poMeMion,  by  ■  pi 
son  claiming  title,  not  founded  upon  a  written  instmment,  (v 
judgment  or  decree,  laud  is  deemed  to  hive  been  posseflsed  in 
occupied  iu  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantisl  incloMire. 

2,  Where  it  has  been  usually  cultivated  or  improved. 

I  3TS.  Relation  of  iKpdlord  and  tesKnt,  m.m  mMcvtU 
adverao  pouhvhbIoii, 

Where  the  relation  of  landlord  and  tenant  has  existed  betwe 
any  persons  the  poxscHHiou  of  the  tenant  Is  deemed  the  possessi 
of  the  Isudlord.  until  the  expiration  of  twenty  years  after  t 
termination  of  the  tenancy;  or,  where  there  has  been  no  writt 
lease,  until  the  expiration  of  twenty  years  alter  the  lust  paymc 
of  rent;  notwithstanding  that  the  tenant  has  acquired  aootli 
title,  or  has  claimed  to  hold  adversely  to  bis  landlord.  But  tl 
presumption  shall  not  be  made,  after  the  periods  prescribed 
this  section. 

M,|M. 
I  8T4.  Rlcbt  BOt  aVected  br  deaerat  emmt. 

The  right  of  a  person  to  the  possession  of  real  property  Is  t 
Impaired  or  affected,  by  a  descent  being  cast,  in  consequence 
the  death  of  a  person  in  poBsessiou  of  the  property. 
KL,in. 

I  STB.  CerlalH  dlaablllUeB  exoladed  (foib  time  to  coi 
■lence  action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  pr 
erty,  or  the  possession  thereof,  or  malie  an  entry,  or  interpose 
defence  or  counterclaim,  founded  on  the  title  to  real  property, 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  i 
Bcenda,   or  his  cause  of  action   or  right   of  entry   first   accm 

1,  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 
S.  Imprisoned  on  a  criminal  charge,  o 

Tiction  Ot  a  aimiiial  offence,  for  a  ' — 


r,.i.,<i  ■■.■Google 
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Tfae  time  of  sacb  a.  dieabilit)'  ia  not  e.  part  of  tbe  time,  limitM 
in  tbia  title,  for  commeucInK  the  action,  or  making  the  entrj,  or 
interpoaing  the  defence  or  counterclaim:  except  that  the  time  bo 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceaaeo,   or  after  the  death  of  the  peraon  so  diiabled. 
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TITIiEn. 
Actiotu  other  than  for  the  recovery  of  real  property. 


•m.  sis.  When  uHaraotloi 
VrS.  Bow  pwmmpUon 


Wl 

sas. 

SM. 

SHE. 

iltr.   Hti 

pooiJe 

IBS: 

Ac 

I'l™ 

fS 

-raliS^t,  "npoa 

3S0a 

II I  log   uf 

3St. 

<•..    <1lo!<    Wilhollt 

8M. 

(■« 

>luw.  uid  U 

No 

of  '  flU. 

At 

IgBlDIt 

ra,  ett.,  o(  ban 

Aol 

'ledgmt.. 

w  prvmlm  mOBi 

Loo*.   SI 

bbt! 

1    37€ 

(Am'U,    ie&4.] 

When    Mtl 

Mttlstactlon    of    JdHkbci 

A  final  judgment  or  decree  for  a  sum  of  money,  or  dlrectii 
the  payment  of  a  Hum  of  money,  heretofore  rendered  in  a  su 
rogate'B  court  of  tho  Stnio,  or  beretofore  or  herenfler  reudere 
In  a  court  oC  rpcnrd  within  tlie  IInlt<>cl  Stales,  or  elaewhere.  i 
hereafter  docketed  piirsunnt  to  Ibe  provisions  of  section  thir 
fanndred  and  seventeen  ot  this  act.  is  presumed  to  be  pniil  ai 
estlsfied,  after  the  expiration  of  twenty  years  from  tlie  lim 
when  the  party  recoverinf;  It  was  first  entitk-d  to  a  mssilate 
enforce  it.  This  presumption  is  conclusive,  except  as  aesiiiBt 
person,  who,  within  twenty  years  from  that  time,  makes  s  pi: 
ment  or  acknowledges  an  indebtedness  of  some  part  of  tl 
amount  recovered  by  the  jndRinent  or  decree,  or  his  heir  or  p* 
soual  representative,  or  a  person  whom  lie  otherwise  reprewnt 
Such  an  acknowledjtmeut  must  be  in  writing,  and  signed  by  tt 
person  to  be  charged  thereby, 
Ik  IBM,  ch,  SOT. 

i  37T.  Eittect  ot  retnpn  of  esecnllon. 
If  the  proof  of  payment,  tinder  the  last  section,  conBists  of  tl 
return  of  an  esceutiou  partly  sutislied.  the  adverse  parly  ml 
show,  in  full  avoidance  of  the  elTect  thereof,  that  the  altep 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or 
sale  of  iiroperty  elaimeil,  by  liim  or  by  a  person  whom  be  repn 

'        I   3T8.     How    preaninptlon   rained. 

A  persan  may  avail  hinisolt  of  the  presumntion  crested  bj  tS 
last  section  but  one,  nnder  an  allcgnlion  tnat  tlie  nctioD  wi 
not  commenced,  or  that  the  procoi'ding  was  not  taken,  within  tl 
time  therein  limited. 
I  878.  Llmitallan  ot  itctton  to  redeem  trou  ■  laortKHi 
An  action  to  redeem  real  property  from  a  mortgage,  witb  « 
without  an  account  of  rents  and  profits,  may  be  maintainol  li 
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•r  those  claiming  undpr  him.  BEainit  the  mort- 
ioD,  or  those  claiming  under  bim,  unless  be  or 
uously  maintniDed  an  adveme  poBsesaton  ot  tbe 
ses,  for  twetitr  years  after  the  breach  of  a  cou- 
lortgage,   or   the   non-Fulfilment    of   i 


period  ■  ot  llmlladan. 

ictlons  muHt  be  commenced  within  the  followiug 
cause  of  action  baa  accrued. 
I  T4.  and  I  8«. 

1877.]      Wliliin  IwcHty   years. 

I  a  sealed  Instrumeut. 
aetion  is  brought  for  breach  of  a  covenant  ot 
It    iDcombrs.nce8,    the    caiute    ot   action    is,    for 
this  section  only,  deemed  to  have  accrued  upon 


1877,  ek.  416  and  48^1.]      Within  alx   yCMnt. 

pon  a  contract  oblisatlon  or  liability  CKpress  or 

a  jodfimecit  or  aeaied  instrument. 

a  recover  npoD  a  liability   created   by   statute; 

or  forfeiture^ 

Tcover  damages  foi  an  injury  to  property,  or  a  per- 

pt  in  a  case  where  a  ditTiireDt  period  IB  expressly 

chapter.     (See  g  383,  subd.  5;  g  384,  subd.  1.) 

1  recover  a  cbaltel. 

>  procure  a  judgment,  other  than  tor  a  sum  of 

round  of  trawl,  iu  a  easy  wbicb,  on  the  thirty- 

nber,  ISW.  was  eogniiuble  by  tbt-  court  ot  cban- 

of  action,  in  such  a  caHC,  ia  not  deemed  to  hare 
f  discovery,  by  the  plaintiff^  or  the  person  under 

of  the  facts  constitutiDg  the  fraud. 

eBtabltsb  a  will.  Where  the  will  has  been  lost. 
itroyed,  the  cause  of  action  is  not  deemed  to 
til  the  discovery,  by  the  plainliff,  or  the  person 
claims,  of  the  facts  upon  which  its  validity  de- 

-]  Ad  action  upon  a  judgment  or  decree,  ren- 
not  of  record,  except  where  a  transcript  shall 
t  to  section  thirty  hundred  and  seventeen  of 
I,  except  a  decree  heretofore  rendered  In  a  surro- 
le  State.  The  cause  of  action,  in  such  a  case,  is 
.ccrued  when  final  judgment  was  rendered. 


IBTT.]     IVItblB  three  >«■'•■ 

;alDst  a  aherllT,  coroner,  constable,  or  other  offl- 
payment  of  money  collected  upon  an  esecation, 
gainst  a  eoustable,  upon  any  other  liability  in- 
y  dtring  an  act  in  his  official  capndty,  ot  bj  the 
Bcial  duty;  except  an  escape. 


,G(Hinlc 
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8.  An  action  upon  a  statute,  for  a  penalty  or  forfeftnre,  where 
the  action  U  given  to  the  ptrson  agKrlcTed,  or  to  that  person  and 
the  i>eople  of  the  State,  escept  where  the  statute  imposing  it  pft- 
scribes  a  different  limitation, 

4.  An  action  against  un  esccutor,  adminiatrator,  or  rwelrtr, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pl«- 
aeribed  by  law,  in  a  special  proceeding  instituted  in  a  coan  or 
before  a  jmlge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detamiug,  or  injuring  perBoual  property,  by  the  defendant,  ot 
the  person  whom  he  repreaents. 

6.  An  action  to  recover  damages  for  a  peraouai  Injujy,  resulting 
from  negliKence. 

Sutfllllulp  (or  Uo.  I'mc,  I  92!  L.  J886,  sh.  672;  L.  1880,  ch.  MOj  L.  W* 

I  SH4.  [Ani-d,  IBOa,  leOO.]     WIthiB  two  yrtLtm. 

Within  two  years; 

1,  An  action  to  recover  damages  (or  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  falae  impriaonmen? 
malicious   proaecntion  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  tlie 
people  of  the  State. 

Co.   Prvc..  i  ea,   ini'd.     ate  p«t,  l  1M2.     L.  1896,  cb.  33S;  L.  1900,  a. 
IIT.     la  effect  Sept.   1,  ItWD. 
f  3HB.     WftblB   one   year. 
Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liabiUt?  in- 
earred  by  liim,  b;  doing  an  act  in  hla  omeial  capacity,  or  by 
the  omiaaioti  of  an  official  duty:  except  the  non-payment  of  sumej 
collect  'd   apon  an  execution. 

2.  An  action  against  any  other  u£Bcer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  o(  a  civil  mandate. 

Sabatltate  for  do.  Proe..  |  »4.  See  1  K.  a.  772,  |  S;  L.  ISOS.  eb.  OCW.  |£. 
1    389,     "Wlien    uanie    at    action    aecmea    on    ■,    oarFenl 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutnal, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  eauxe  of  action  Is  deemed  to  bare 
accrued  from  the  time  of  the  last  item,  proved  in  the  acconnt  oa 
either  side. 

g  !tm.  Action  for  penally,  etc.,  by  nny  person  who 
will  sne. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  portly  to  any  person  who  will  prosecute  for  the  same, 
mast  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  Is  not  comnienced  within  the  year  by  a 
private  person,  it  may  Iw  comnienced  nitbin  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gMl- 
eral,  or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 
Id.,   I   M. 

S  38S.    Actions  not  lioforc 

An  action,  the  limitation  of ,   , 

this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues, 
u,.  I  «.    SMiun.  ^^    i„,.,<i-,Gooj;;lc 
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kr  the  psople  ■nMeo*  *•  tke  ■&■■•  IlaUta- 

[18,  prescribed  in  this  title,  appl;  alike  to  ac- 
he name  of  the  people  of  the  State,  or  for  theJr 
itioni  br  private  persoua. 

<B  aKBlnut  >  Bon-realdeMt.  npoM  «  de^Mnd 

of  acttou,  which  does  not  involve  the  title  to 
[>al  property  witbia  the  Stnte,  accrues  HKaiust  a 
it  then  a  resideot  of  the  State,  an  action  cannot 
□  Id  a  court  of  tbe  State,  agaiust  him  or  his  per- 
ve.  af^cr  the  expiration  of  the  time,  limited,  hj 

in  favor  o(  a 

«  the  eipiratiop  of  the  time  bo  limited,  the  per- 
■or  it  originally  nccrued,  was  or  became  a  reei- 
':  or  the  CBiiBp  of  actiuu  was  asalEned  to,  and 
ioualf  owned  by  a  resident  of  the  State. 
,  1902.]  Llnttatlon  at  time  to  esforoe  ■ 
arlsInK  In  another  atste. 
or  action  ai-isoH  outside  of  this  state,  an  action 
:,  in  a  court  of  this  state,  to  enforce  said  cauai 
le  expiration  of  the  time  limited  by  the  laws  o( 
ry  where  the  cause  of  actiou  arose,  for  bringiiis 
lid  cauae  of  action,  except  where  the  cause  of 
accrued  in  favor  of  a  resident  of  this  state, 
ct  coDtained  shall  affect  any  pending  action  or 


;77.1    When  persoB   liable,   rtc,   dies  vvHh- 

inst  whom  a  cause  of  action  exists,  dies  without 
e  which  elapses  between  his  death,  and  the  ex- 
fu  months  after  the  issuing,  within  the  State, 
Qtary  or  letters  of  administration,  is  not  a  part 
d  for  the  commencement  of  an  action  therefor, 
or  or  administrator. 

8T7.]    Can 
tcatatop    OP    lates 

of  computing  the  time,  within  which  a 
*d  in  a  court  of  the  State,  by  an  exe 
recover  personal  property,  taken  after  the  death 
lleslate.  and,  before  the  issuing  of  letters  testa- 
s  of  administration;  or  to  recover  damages  for 

or  injuring  personal  property  within  the  same 
s  are  deemed  to  have  been  issued,  within  six 
[eath  of  the  testator  or  intestate.  But  where 
;d  by  this  section,  any  of  the  next  of  kin,  lega- 

who,  at  the  time  of  the  transaction  upon  which 


•  ae«  pon,  I  ML 
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it  miKbt  have  been  founded,  nas  within  the  age  of  twentj-one 

years,  or  insane,  or  impriaoued  on  a  criminal  eUarge,  may,  within 
five  yeaCB  after  the  eessation  of  such  a  diaabllity,  maintain  an 
action  to  recover  damagea  b;  reaaon  lliereof:  In  which  he  miT 
recover  such  sum,  or  the  value  of  such  property,  aa  he  would  hue 
received  upon  the  final  distribution  ot  the  estate,  if  an  action  had 
been  seasonality  commenced  bj*  the  executor  or  administrator. 

!  393.  Wo  Ilinllii.tl«D  •^  Kctl*a  on  bainlc  note*,  «te. 

This  chapter  does  not  n^dct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  money^  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.  rroc.,  i  108. 

1384.   [Am'd,    IRT7,    1897.1    Aetlon   ssvlnBt   dlreotan,   etc.. 

Tbis  chnpter  does  not  affect  an  action  against  a  director  or 
Btockbolder  ot  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liabilit)' 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  caui<e  of  action  hat 
accrued. 
Co.  Pror..  t  100.  uu'il;  L.  leSY.  cb.  2S1.    Id  Effect  September  1,   IftST. 

I  S9I(.  AeknovTledKinemt  or  new  promlac  aiaat  be  ■■ 
writlBS. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a   


alter 


Id.,   I  11 


i  39«.  Bsecptloni,  an  lo  pemoBn  under  dlaabllllles. 

If  a  person,  entitled  to  mainlalti  an  action  specified  io  thia  title. 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
olScer  for  an  escape,  is,  at  the  time  when  the  cause  o(  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years:  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  pact  of  the  time  limited 
in  this  title  for  commencing  the  action:  except  that  the  time  so 
limited  caunot  be  extended  more  than  five  years  by  any  such  dis- 
ability. e-\oe|)t  infancy:  or  in  any  case,  more  than  one  year  aft«t 
the  disability  ceases. 

n.,  i  101. 

I  397.  Defence  or  counter  claim. 

f  action,  u^n  which  an  action  cannot  be  maintained. 


DoliiHihyGoOHlc 
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IITUBZZI. 

aoneral  proviaion* 

!eeni*d  to  be  conjmenred. 

>ni,  lime  of  dHaWIItT  In  rai 

'tlod,   ac,   to  It  dedii.rK.-d. 

Iir  a  prtoclpBl.  tor  mlBcom 

Jurt  of  ■ 

:  eiin  wben  rl^ht  nconie.. 

tiUltlei,  no  llmlintlou  iintu 

liiiKd  vrithaat 

1  ictkni  la  diKwotinued.  «< 

'...  «(ter 

«n»Ki 

rT.]      -Wheu   notion    d 

eemed 

to 

mmenceil  of-ninst  a  dcteiiilsnt,  within  the 
rision  of  this  act,  which  limits  the  time  for 
in,  when  the  tummonB  is  served  on  biin;  or 
ho  la  a  joint  contractor,  or  otherwise  nutted 


nclion  In  n  court  of  retioF4' 

clion.  in  a  court  o(  record,  is 
hereof  afcaiost  each  derendanf, 

at  ench  proTiMion  of  this  uct,  which  limiTi 
lencins    an    action,    when    the    snuimons   is 

intent  that  it  shnll  be  actually  served,  to 
e  the  sheriff  ia  a  party,  to  a  coroner  of  the 
iftt  defendnut,  or  one  of  two  or  more  co- 
e  joint  contractorH.  or  otherwise  united  in 
■eetdea  or  last  resided;  or.   If  the  defendant 

a  lilce  officer  of  the  county,  in  which  It  Is 

or  wherein  its  general  husiness  ia  or  was 
R-herein  It  keeps,  or  lait  kept,  an  offiee  for 
lusiness.  Bnt  In  order  to  entitle  a  plalntiS 
I  section,  the  delivery  of  the  Hlimmona  to  an 
wed.  within  sixty  days  after  the  expiratloa 
for  the  actunl  commencement  of  tl>e  action. 

thereof  upon  the  defendant  sought  to  b» 
flrat  puhlication  of  the  summons,  as  aealnat 
snant  to  an  order  for  service  upou  him  Id 


:onrt  ttot  of  record. 

exclndlng  the  provision  reqnirins  a  pcblick- 
:he  summons  within  sixty  days,  applies  1o 
nence  nn  action,  in  a  court  not  of  record. 
is  delivered  to  an  officer  nuthorizcd  to  servo 
le  city  or  town,  wherein  the  person  resides 
■  located,  as  apecilied  in  that  section;  pro- 
•rrice  thereof  is  made  with  due  diligence. 
71 
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*i  401.  [Am'd,  1S88,  ISOS.]  Bseeptloa,  who  detea«ant  l> 
wittannt  the  State. 

If,  wheu  the  cause  of  action  accrues  afaiost  a  pcnon,  he  la 
without  the  State,  the  action  maf  be  coiumencea  within  Um 
time  limited  therefor,  after  his  return  into  the  State.  If,  aftnr 
a  cause  of  actlou  has  accrued  agaiuBt  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  tlie  time  of  his  absence  or  of  such  restd^ice 
within  the  Sinto  under  such  false  name  is  not  a  part  ol  the 
time,  limited  for  the  commencement  of  the  action.  But  thia 
section  does  not  appl;,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  Hubdivlaion  second  of 
section  tour  hundred  and  Ihirty-two,  of  this  act,  remains  in  force. 

Co.  Pmc..  f  100,  im'd;  L.  ISS8,  ch.  4081  L.  1S8S,  fb.  fl«B.  In  (ItKt  Bvpl. 
1.  ISee.    See  Bote.  |  300. 

I  40Z.  Id.)  -when  a  person  entitled,  etc.,  dies  before  11^ 
Italian   evvlres. 

If  a  person,  entitled  to  maintalD  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  maj'  be  commeBoed 
by  bis  representatiTe,  after  the  expiration  of  that  time,  and 
within  cne  year  after  his  death. 

Id,   I   10%   am-d. 

I  403.  [Am'd,  IS&l,  ISW.]  Id.)  when  a  pensoa  Uakle,  die* 
TrttUn   the   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  A  person  agalDSt  whom  a  cause  of  action  eiista,  or  of  a 
person  who  shall  have  died  within  slsty  days  after  an  attemtit 
*hal]  have  bcrn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  niaety-nine 
of  this  act,  ia  not  a  part  of  the  time  limited  for  the  commene«- 
ment  of  an  action  against  bis  executor  or  adminiitratoc.  If 
letters  testamcntarr  or  letter*  of  admiu  1st  ration  upon  his  estate 
arc  not  issued,  within  this  state,  -it  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  b;  the 
foregoing  proviaion  at  this  section,  the  term  of  one  year  after 
such  letters  are  issued  is  nst  a  part  of  the  lime  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  pei^ 
sons  and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  properly  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  li  embraced 
In  the  inventory  of  the  asaets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  (or  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  aottoB 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  againBt  the  estate  of  the  decedent  ia 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
QDder  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits, 

'  •■»  ante.    |   380.  " 
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2.  Where  a  legatee  brings  an  action,  or  iHBtitutes  a,  proceeding, 
■gainst  aa  ezocutor  or  administrator  witb  the  will  annexed,  to 
enforce   the   pajment  of   a   legacy. 

L.  IWl.  cb.  TO;  L.  ]fWe.  eta.  SOT.    Id  effKt  Ubt  28,  ISVS. 

I  404.  In  niillii  br  nlleni,  tlm*  of  dU&blUtr  1ft  ««■•  at 
HM^   to    be   deducted. 

Wbere  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reaaoD  ot  either  party  being  an  alien  subject  or  cititen  of  a 
countiT,  at  war  with  the  United  States,  the  time  of  the  contlnu- 
time  ot  the  disability  is  not  a  part  of  the  time  limited  tor  th« 
CDDimeo cement  of  the  action. 

On.  pRK.,  I  103,  oD'd. 

I  40((.    PvDvlalAM  (Tbere  JiMlKmcBt  boa  been  reversed. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
■nd  a  judgment  therein  is  reversed  on  nppeiil,  without  awarding 
a  new  trfal,  or  tbc  action  is  terminated  in  any  other  manner 
than  bj-  a.  volnntary  discontin nance,  n  dismiaeal  of  tlie  oomplttiot 
tta  negleet  to  provocate  the  action,  or  a  tinnl  judgment  upon 
the  minita:  the  plaintiff,  or,  if  he  die«,  and  the  cause  of  action 
■orriTea,  bis  representatlTe,  may  commence  a  new  action  for 
Ik  sani»  cnnse,  after  the  expiration  ot  the  time  so  limited,  and 
within  one  year  after  Buch  a  reversal  or  termination. 

Id..  }  104.  , 

I  -MM.    Star  br  Injnnetloa,  «tc 

Where  the  commencement  of  ar 
injunction,  or  other  order  of  a  conrt  or  jndge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  Is  not  a 
part  of  the  time,  limited  for  the  commencement  ot  the  action. 

Id.,  I  105,  am'd.     See  f  192S. 

I  ■MT.  Certain  aetlnna  br  n  prtucliiBl,  for  mlBeonaDCt 
af  aa  avmt,  •to. 

Where  an  Injnry  results  from  the  act  or  omission  of  a  depnty 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  he  commenced  by  the  principal,  neainat 
the  deptlty  or  agent,  must  be  compute<1  from  tlie  time,  wlien  a 
jiKttmeiit  against  the  principal,  tor  the  act  or  omission,  is  first 
recovered  by  the  agRrieved  person:  and  a  sul.seiiuent  reversal 
or  BettJDg  aalde  ot  the  judgment  does  not  extend  the  time. 

f  40S.    DIaabllltr  nnat  exltit  nbcn   riKht  accrars. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  eiisted 
wfcen  bto  right  ot  action  or  of  entry  accrued. 
Oa.  Prae.,  |  100,   am'd. 

I    40e.     11   several    diaabllltlea,    no    UnaltatloB    vntll    all 

Where  two  or  more  diaabillties  co-exist,  when  the  right  of 
action  or  of  entry  acemeB,  the  limitation  does  not  attach,  nnlH 
all  are  removed. 

I  4in.    ProvlalDn  vrbCD  the  action  cannot  be  malataiavA 


WlwTC  a  right  exists,  but  a  demand  Is  necessary  to  entitle  a 
peraon  to  maintain  an  action,  the  time,  within  which  the  action 
mast  be  commenced,  mast  be  compnted  from  the  time,  when  the 
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-isht   to   mukc   tbe  demand   is  complete;  except   In  odc  ot  the 

1.  Where  the  right  growB  out  of  the  receipt  or  detention  of 
money  or  properly,  by  nn  agent,  trustee,  attorney,  or  other  pvr- 
eoa  acting  in  a  fidui-'iaiT  capacity,  the  time  must  be  coiDputP<l 
from  the  time,  when  tlic  person,  bnving  the  right  to  tnnke  the 
demand,  has  actual  knowlcdse  of  the  facts,  upon  whit^h  that 
right  depend! . 

2.  Where  there  wna  a  deposit  of  money,  not  to  be  repaid  iit 
a  fixed  time,  but  only  upon  n.  special  demand,  or  a  delivery  of 
personal  pnijjerty,  not  to  be  returned,  Bi)ecl8caUy  or  in  hind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  [he  time  must  be 
computed  from  the  demand. 

i  411.  ProvtsloD  l>  oana  of  ■nbnlaalau  to  arliltrBtloii. 

Where  the  persons,  who  might  be  adverse  parties  in  iin  action 
have  entered  into  a  written  aRreement  to  Hnbmit  to  arbitration 
or  to  refer  the  i.-ause  of  action,  or  a  controversy  in  which  il 
mit;ht  be  available,  or  have  entered  into  a  n'ritleu  snbniisBioi 
thereof  to  arbitrators;  and  before  an  award,  or  other  detenuina 
tlon  thereupon,  the  axreement  or  submission  is  revoked,  mi  ai 
to  render  it  ineffeetual,  by  the  death  of  either  party  thereto,  o 
by  the  act  of  the  person  aeatnst  whom  the  action  might  havi 
Iwen  brought;  or  the  execution  thereof,  or  the  remedy  upon  ai 
award  or  other  determination  thereunder.  Is  stayed  by  injune 
tion.  or  other  order  procured  by  him  from  a  competent  court  c 
judge;  the  time  which  has  elojwed,  between  the  entering  Inl 
the  written  Hiibmisnion  or  agreement,  and  the  revocation  thereol 
or  the  expiration  of  Ibc  stay,  is  not  a  part  of  the  time,  limlte< 
for  tbe  commencement  of  tbe  action. 

I  4ia.  Provlnloii  wIieB  action  ■■  disc  on  tinned,  etc.. 
after  nnntver. 

Where  a  defendant  in  an  action  has  inlerpoaed  an  answer,  ii 
■npport  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upoi 
a  defence  or  counterclaim  then  existing  i[i  his  favor,  ihi 
remedy  uijon  which  at  the  time  of  (hd  conimencemeut  of  tin 
action,  was  not  barred  by  the  provisions  of  this  chapter;  am 
the  complaint  Is  dismissed,  or  the  action  is  dlBCoutluued.  o' 
abates  in  eoosequeucc  of  the  plnlutlfTs  death;  the  time  whici 
intervened,  lietwei'u  the  commencement  and  the  terininntioi 
of  the  action,  la  not  a  part  of  the  time,  limited  for  the  comiiieni.-(? 
ment  of  an  action  by  ibe  defendant,  to  recover  for  the  cau? 
of  action  so  iiilerpoHod  as  a  defence,  or  to  interpose  tlie  sam 
defence  in  another  action  brought  by  the  same  plaiutiR,  or  i 
person  deriving  title  from  or  undi'r  him. 

I   413,     Hnw    ohjeetlou    Inken,    under    tlila    ehiipter. 

The  objection,  that  the  action  was  not  commenced  within  th 
time  limiti'd,  enii  lie  taken  only  by  answer.  The  correspondiu 
objection  to  a  defence  or  counterclaim  can  be  taken  only  b 
reply;  except  where  a  reply  is  not  required,  in  order  to  enab) 
the  ptainllfl  to  raise  an  issue  of  fact,  upon  an  allegatiou  «c»i 
tained  in  the  answer, 

g  414.    Caaen  to  whlcb   this  clmnler  ttpyllen- 

The  provisions  of  this  chapter  apply,  and  constitnte  the   onl 


rules  of  limitation   applicable,   to  a   civil   action  or  special    pt* 
ccediug,  except  in  one  ot  the  following  cases: 


LIMITATIONS. 


attioD  or  a  defeECe  which  accrued  before  the 
1848.  The  statulea  then  in  force  sovhtd,  with 
cause  of  action  or  defence. 
included  in  the  lost  subdivision.  In  whicb  n 
,  when  this  act  tskes  eitect,  to  cocnmcncf-  in 
tute  H  special  proceeding,  or  to  take  nuy  pro- 
r  to  pursue  a.  remedy  upon  a  judgment,  where 

lion  of  two  jeara  alter  this  act  takes  effei't; 

cases,  the  provisions  of  law  applieuble  thereto, 
■0  tills  act  takes  effect,  continue  to  be  so  appli- 
idlng  the  repeal  thi^reof. 

•e  the  time  to  comnience  aa  action  has  expired, 
cs  effect, 
liou",  contained  In  this  chapter,  is  to  be  con- 

□ccessary  so  to  do,  as  including  a  special  pru- 
^tceeding  therein,  or  in  an  action. 

CO  In  putt  UK  perl  oil  HI  of  I  lull  la  Hod. 

liinltntioD,  prescribed  by  this  chapter,  eicept 
cially   prescribed   therein,    must    be    eomputuit 

the  accruing  of  the  right  to  relief  by  action. 
;.  defence,  or  otherwise,  aa  the  case  requires. 

the  claim  to  that  relief  la  actually  interposed 

a  plaintiir  or  a  defendant,  in  the  particular 
proceeding. 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

UTI.B   I.— CQMBSBumaBtof  ai  Action. 
XITLB  ll.-Pullu  Un  IMIoa. 

TITZiE  I. 
Oomaiencement  of  ah  action. 

Article  1.  Tbe  •ummon  and  locompiiiTtDe  papan;  panooil  farrlM  tlwiM 
2.  BnbMiinisa  (or  peiwnil  Mrylw'  Id  ipmU  nwi. 

ARTICLE    FIRST. 


Ik.  tit,  Actlao   to  b*  commeiieed  la'  ■ 

JnrlidlcTloii. 

417.  Requi."-  "f  -mmn™ 

418.  Form 


4271  428.  iS?;  In  wrUlq  »•»»  of  inMncj,  or  lunacj,  etc.,  wit  jndldilb 


4Sa.  SerTlce  <rf  rfnoeM,   pto„  to  commence  a  speoll 
434.  Proot  at  serrlce  or  nvmans,  etc.;  hov  maSe. 

i  41&  Action  l«  be  coKunenced  br  ■nminauaii  Umc  wkra 
•oart    dciialrea    lorlsdlctloD. 

A  civil  action  le  connnenced  by  the  aervice  of  a  aummonH. 
But  from  tbe  time  of  the  granting  of  a  proTialonal  remcd;,  the 
court  acquires  juflsdictlon,  and  has  control  of  all  the  subseQueii' 
proceedings.  Neverthelctw,  jiiriidietloQ  tlius  acquired  is  condi 
tional,  and  liable  to  be  divestei^,  in  a  caae  where  the  jurlKdictltu 
of  tbe  court  is  made  dependent,  by  a  special  proTisiou  of  lai^ 
apoD  Borae  ftct.  to  be  done  after  tbe  granting  of  the  proTialon« 
remedy. 

Co.  Proc.,  part  of  i  12T,  aikd  U..  [  139. 

I  4IT.  (Am'd,  1879.]     ReqalaltM   of  BauBiaiiB. 

l'h>>  Bummons  munt  contain  the  title  of  tbe  action,  spectrins 
the  court  in  which  the  action  in  bron^bt,  the  names  of  the  par- 
tlea  to  the  action,  and,  if  it  t»  brnutcbt  in  the  supreme  court,  the 
name  of  the  county  in  which  the  plaintiff  desires  the  trial;  and 
it  must  be  Hubscrihed  b;  the  plnlntiffB  attorney;  who  must  add 
to  hiB  signature  his  office  address,  specifying  a  place  wiUilQ  th« 


BtHENCEMENT  OP  At'TION. 

is  11  poat-office.     If  ii 
rect  nuniber,  if  any,  • 
ular  locality. 
emndellnl.    See  >nK.    t  CD- 

877.]       Form  of  ■nmiuona. 

xcluBiTp  of  tbe  title  of  tho  action  and  the  auln 
iiubstaDtiallf  in  the  fotlowing  form,  the  btauha 
led: 

named  defendant:  You  are  hereby  aummoned 
uplaint  in  this  action,  nnd  to  serve  a  copy  of 
IP  plaintiflTa  attorney  within  twenty  days  after 
is  summons,  oxclusive  of  tbi!  day  of  service; 
ur  failure  to  appear  or  aoancr,  judgment  will 
jou  by  default,  for  the  relief  demanded  In 
lied 
deemed  the  mnudalc  of  the  court. 


t7f>.]  Serflre  ot  copy  complitlnt  »r  notloe 
coD**aBen«e  ol  tallarv. 

CtimplaiDt  may  be  served  with  the  BOmmonB. 
omplaiut  is  not  aerved  witlf  the  summona,  the 
ke  judgiDcnt  by  defitfllt.  without  appiictitioD  to 
either  the  defendant  appears,  or  by  a  notice 
summooa,  stating  tbe  sum  of  money  for  which 
talieii,   and  the  case  is  one  embraced  in  the 

2.  lud  {(  422,  m. 

8T7.]    CuBcs    trhcre    such    Bcrvlpe    moat    be 

e  taken  without  application  to  the  court,  where 
forth  one  or  more  causes  of  action,  each  cou* 
express  contract  to  pay^  absolutely 


ency,  a  sum  or  sums  of  money,  fixed  by  tbt 
act,  or  cajiablo  of  heitiff  ascertained  therefrom, 
ily;  or  an  express  or  implied  coutract  to  pay 

disbnrseil,  or  the  value  of  property  delivered, 
ilered  by,  to.  or  for  the  use  of.  the  defendant 

and  thereupon  demands  judgment  for  a  sum 
'his  section  includes  a  case,  where  the  breach 
et  forth  in  the  complaint,  is  only  partial:  '>r 
int  shows  thnt  the  amount  of  the  pltiintiffs 

reduced  by  payment,   counterclaim,   or  other 


nee  of  defendant. 

appearance  must  be  made  by  serving  upon 
rney,  within  twenty  days  after  service  of  the 
e  of  the  day  of  service,  a  notice  of  appearance, 
nurrer  or  of  an  answer.  A  notice  or  plPadiiiir, 
?  subscribrd  by  the  defendant's  attorney,  who 
gnature  his  office  address,  with  tbe  particulars 
m  417  of  this  act,  concerning  the  omce  address 
.ttomey. 
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I  42a.  [Am'd,  18?r.]  Wbea  defendant  mBat  anairar  bel*ra 
time  to  Appear  explren. 

A  defendant,  upon  whom  the  piaiotlff  has  served,  with  the 
smnmona,  a  copy  of  the  complaint,  roust  serve  a  copy  of  his 
demurrer  or  aoBwor  upon  the  plaiutiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  sHmmons  reqnirea  biu 
to  -ansBtr.  If  a  copy  of  the  complaint  is  not  so  Beryed,  a  notice 
of  nppearnnce  entitlps  him  only  to  notice  of  the  subsequent  pro- 

ceedinjts,  unless  within  the '■ —   "■"   '' '"  •*■" ' — 

of  n  copy  of  the  complaint  a 
and  seventy-nine  of  this  act. 
Bh  On.  Pnw.,  H  ISO  ud  1«*.       See  li  ilO.  tTB. 

1  423.  [A>n*d,  18T7.]  Notice  of  no  perBon«I  cl«lin|  eSa«t 
of  eeevlce  tliereof. 

Where  k  personal  claim  Is  not  made  against  a  deteadant,  a 
notice,  Bubscribed  by  the  plnintifTs  attorney,  setting  forth  the 
(tenernl  object  of  the  nction,  a  brief  description  of  the  property 
affiled  by  it,  if  it  affects  specific  real  or  jteraonal  property, 
and  that  a  perBonnl  claim  is  not  made  againat  him,  may  be 
Betved  with  the  snmtnons.  If  the  defendant  bo  xerred,  unreasou- 
nbly  defends  the  action,   costs  may  be  awarded  against  him. 


}  48B.  SniDinonat  when  and  by  nhom  served.  SherlCa 
dutr. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  enoetit  where  it  Is  otherwise  specially  prescribed  b^ 
law.  The  plaintin's  attorney  ihay.  by  an  indorsement  on  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  mnde  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  ma£t 
serve  It,  and  return  it.  wltl:  proof  of  service,  to  the  plaintlff'B 
attorney,  with  reasonable  diligence. 

Id.,  t  1^.  'ml.     See  i  188E. 


I  4S«.  [Am'd,  1RT».]  How  penoaal  Kervlee  of  i>liiBmoBa 
made  apon  ■  natnral   person. 

Personal  service  of  the  enmmons  upon  a  defendant,  heina:  a 
natiirnl  person,  must  be  mnde  by  delivering  a  copy  thereof, 
within  the  Stiite,  as  follows: 

1.  If  the  defendant  is  an  infant,  nnder  the  age  o(  fourteen 
years,  to  the  Infant  in  person,  and  also  to  his  father,  mother  or 
Kuardiani  or.  if  there  is  none  within  the  State,  to  the  person 
having  the  care  and  control  o(  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incom- 
petent to  manage  hi»  affairs.  In  consequence  of  lunacy.  Idiocy. 
or  habitual  drunkenness,  snd  for  whom  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  in 
person. 

3.  I(  the  action  is  against  a  sheriff,  for  a  cause  sneclfled  in 
section  one  hundred  and  flfty-eigbt  of  this  act,  by  delivering  tt 
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to  the  defendant  la  pcrsoD,  or  to  hia  uuder-sbi-riff  in  person,  of 
U  the  office  of  the  sheriff  during  the  hours  when  it  Is  required 
I17  law  to  be  kept  open,  to  a  Jeputy-Rhiriff  or  a  clerlt  in  the 
nnpl^ment  of  the  sheriff,  or  other  person  in  charge  of  the  officii 
4.    In  euj  oCbPr  cose,  to  the  defendant  in  person. 

>«t    jBdlrlBllr   ilcalAFed. 

If  the  defendant  is  an  infant  of  the  opte  of  fonrlecn  yean,  or 
DpnarclH,  or  if  the  rourt  has.  in  its  opinion,  ronsonnble  ground 
to  believe,  that  tbe  defendnnt,  by  reason  of  linbltnnl  drunkennesa, 
or  f[>r  Hnf  other  <^use.  is  mentally  ineapnhle  adequately  to  pro- 
tect bin  righiB,  although  not  judicially  declared  to  be  iucompetent 
to  nianace  his  affairs,  the  court  may,  in  its  di^crelion,  witb  or 
without  an  application  therefor,  and  in  the  defendant's  interest, 
make  an  order,  reQuirintc  a  copy  of  the  eummoua  to  be  also 
deliremi,  in  behalf  of  the  defendaut,  to  n  peranu  itesignated  in 
■he  order,  and  that  »erTief  of  the  ■ununons  shall  not  be  deemed 
complete,  until  it  ia  so  delivered. 

g   428.     The    Bane. 

In  a  cane  specified  in  siibilivislon  first  or  second  of  section 
four  hnadrcd  and  tivonty-six  of  this  act,  where  the  court  has. 
in  itt  opinion,  reasonable  Kround  to  believe  that  the  interest  of 
the  pemon,  other  than  the  detetiiiant,  to  whom  a  copy  of  the 
rnmmnns  lias  been  dotiveteil,  is  adverse  to  that  of  the  deCendatit, 
«  that,  for  any  reoKon.  he  ie  not  a  fit  person  to  protect  the 
richts  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
KTibed  in  the  last  section.  In  a  case  specified  in  sulxliTlsloa 
second,  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  !n  like  manner  and  upon  like  ground,  at 
any  itaee  of  the  action,  appoint  a  special  K'lardinn  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
exrlnnion  of  the  committee,  and  with  the  same  powers,  and 
■nbjeet  to  the  same  liabilities,  as  a  committee  of  the  property. 

1  429.    Id.)    *th(?ii  ilFliT«rr  ot  cony   to   laiuitiB   dlapenaFiI 

Wherp  the  defendant  has  been  judicially  declared  to  be  incom- 
Wtent  to  tnanage  his  affairs,  In  consequence  of  lunacy,  and  it 
appears  aatisfaetorlly  to  the  court,  by  affidarit,  that  the  delivery 
of  I  eoiiy  of  (he  .inmmons  to  him,  in  person,  will  lend  to  aRBia- 
vnie  bis  disor<ier,  or  to  lessen  the  proliabiMty  of  hia  recovery, 
the  court  may  make  an  order,  dispensing  with  such  delivery. 
Id  that  enee  a  delivery  of  a  copy  of  the  Biimmona,  to  a  com- 
mittee dtilj  appointed  for  hfm.  Is  sufficient  pcreonnl  nervice  upon 
the  defendant. 

i  4SO.  [AHi'd,  I8»e.]  DealsantloB.  br  ■  realdenl,  «f  a  per- 
«ir#«t  mud  rcrocatlon  thereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  hia 
hand,  ajid  ackDowledee,  in  the  manner  recjuirii!  by  law  to  entitle 
•  deed  to  be  recorded,  a  written  <lesignation  of  another  resideut 
of  the  statp.  as  a  person  upon  whom  to  aerve  a  aiimnionH.  or  any 
pmceoB  or  other  paper  for  the  c<)ninw'ii''e[ncnt  of  a  civil  special 
proceeding,  in  any  court  or  l)efore  any  officer,  during  the  abaence 
from  the  state  of  New  York  of  the  person  making  the  designa- 
ItMt;  and  may  file  the  same,  with  the  written  consent  of  Uie 
78 
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person  so  dt^xigiiatcil,  cxetuteii  anil  acknowledged  in  the  same 
natmiir.  iu  the  office  of  the  ck-rk  of  the  I'ouuty,  where  the  person 
makinic  the  UesiKUation  resides.  The  desigiiatiou  most  specifj 
the  oeeupation,  or  other  proper  addition,  and  the  residenie  uf  the 
person  making  it.  and  aUo  of  the  person  designated:  aud  it  re- 
mains in  force  during  the  iieriod  Hpecilii'd  therein,  if  bdj;  or,  if  do 
period  JB  specified  tor  that  purpuise,  for  three  rcarti  sfter  the 
filing  thereof.  But  it  Is  revoked  earlier,  liy  the  death  or  lecai 
incompetency  of  either  of  tlie  parties  thereto;  or  by  the  Sling  of  a 
revocation  thereof,  or  of  the  couseat.  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and  record  such  a  deKigtia- 
tlon,  consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  fitlnK  and  recording  of  a  rCTocation. 
\\'liite  the  designation  remaiua  in  force,  aa  prescribed  in  this 
section,  a  summons,  or  nny  process  or  other  paper  for  the  com- 
mencement (if  a  civil  special  |>roci>eding,  against  the  person  mak- 
ing it,  in  any  eourt  or  before  any  olOeer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  ns  if  it 
were  served  personally  upon  the  person  mskiiig  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
U   1800.  cb.  5Z4.   In  ttTtrt  ann.   1.  ISM. 

I  4S1.  Hon-  pcFHonal  serrlce  of  ■ammona  Btad*  ap«B  a 
domestic  corporation. 

Personal  service  of  the  Rumraons  upon  a  defendant,  being  * 
domestic  (■orp<i ration,  must  be  made  by  deliTcring  a  copy  thereof. 
within  the  State,  as  follows: 

1.  If  the  ncti<m  is  against  the  mayor,  aldermeti,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  cori>oratlon. 

3.  If  the  action  is  against  any  other  city,  to  the  mayor,  trean- 
urer.  counsel,  attorney,  or  clerk;  or.  If  the  citj'  lacks  either  of 
those  otScers,  to  the  otflcer  performing  corresponding  functiona, 
under  another  name. 

3.  In  any  other  ca^e,  to  the  preHident  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporStion,  the  cashier, 
the  trcoBurer,  or  a  director  or  managing  agent. 

t  432.  [Am'd,  1K7T,  IWKt,  100&.)  Id.)  apon  a  forclva  cor- 
poral! on. 

Personal   service  of  the  t 

foreign  corporation,  must  be  c 
within  the  state,  as  follows: 

1.  lAm'd,  10O3.J  To  the  president,  vice-president,  trensnrer, 
assistant  treasurer.  necTetnn-  or  assistant  secretary:  or.  if  tbe 
corporatioii  lacks  either  at  those  ofllccrs.  to  the  officer  performiiiE 
corresponding  functions,  under  another  name. 

2.  [Am'd,  1009,1  To  a  person  designated  for  the  purpose  aa 
provided  in  section  sixteen  of  (he  KcuernI  corporation  law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  peraoni 
designated,  nor  an  officer  specified  in  suhfllvision  first  of  this  I 
section,  can  be  fonnd  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein," 
to  the  cashier,  a  director,  or  a  maOBgiug  agent  of  tba  corpori- 
tion,  within  the  state. 
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10O8.I  If  tbo  person  deBigiiuted  an  iiruvicli'i]  in 
of  the  goaera]  tuipuratioD  law  iliea  ur  reiiiuves 
where  the  forporation  Las  its  prioi^ipal  place  of 
1  the  Htflte  and  the  curporatioo  doee  nut  witbin 
et  Htich  death  or  removal  desiguate  Id  like  mauiii^r 
L  upon  n-hem  process  against  it  may  be  served 
te,  process  against  the  corporatiou  in  an  attioii 
itj  incnrred  within  this  state  or  it  the  corporatiou 
'itbin  the  state  may  after  sueh  death,  reniuvBl  or 
before  another  desiguatioD  is  made  be  served  upon 


■iV 


ce    ot   proc^HH^    etc.*   to    commence    n   apcclal 

ns  of  this  article,  reiatliiK  to  the  mode  of  aervlre 
.  apply  libewixe  to  the  serriee  of  any  process  or 
r hereby  a  special  proceeding  is  commenced  in  a 
re   an   offleer,   except   a    pmeeedinp   to   punish   for 

picepi  where  spedal  provision  for  the  service 
wise  made  by  law. 

1.  2;e.  I  4   (3  Eiiia.  BBS).    Sec  i|  42Ij,  2IJ00. 
t  of  flcrTloc   of  anminona,   ctc.f   how   mndc- 
viee,  as  prescribed   iu  this  article,   must  be  made 
eept  as  follows: 

e  was  made  by  the  sheriff,   it  may  be  proved  by 
hereof, 
endant  served  is  an  adult,  who  has  not  been  jndi- 

to  be  incompetent  to  manage  his  a  If  airs,  the 
•  proved  by  a  written  admission,  signed  by  him, 
nowledged  by  him,  and  certified  in  like  manner 
be   recorded   in   the  coimt.v,   or  aceompanied   with 

a   person,  other  than  the  plaintiff,  showing  that 

admission,  or  affidavit  of  service  of  a  summons, 
time  and  place  of  service.  A  written  admission 
of  a  enmmons.  or  of  a  paper  nccompanying  the 
unless  otherwise  expressly  slated  therein,  or 
ly  to  be  inferred  from  its  contents,  that  a  copy 
IS  delivered  to  the  person  signing  the  admission, 
ortlona  ot -Co.  Proc..  |  13S.  See  Bale  IS. 
81 
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article:  sbcoivd. 

Subalitutea  for  pergonal  service  in  apecial  cotea. 


Oiri   \n  nbh'b   te 

ordiTPd. 

438. 

P.IHTS  upoa  whitb 

B,  Rhom  ord^r  mn 

Wh.-n    [MbllciitloD 

pJole. 

442. 

P.pe™  10  be  mod; 

Id.;  wh™  KTTlce 

rnwt  of  Sfrilcp. 

Di^fcndant  when  al 

135. 

lAin'd.   IKSO.l     < 

detcndant   rrnldlB*    In  IIiIb  Stati 

Where  a  summona  is  iioued  in  eaj  conrt  of  record,  au  ordor 
for  the  Horvico  thereof,  upon  a  JefeuUant  residing  within  the 
8tat«,  m.iy  be  made  by  the  court,  or  a  judge  thereof,  or  the 
county  judK?  of  the  county  where  Iho  action  is  triable,  upon 
tiatisfactory  proof,  by  the  affidavit  of  a  peroon,  not  a  party  to 
the  action,  or  by  l]ie  return  of  the  nberiff  of  the  couotj  whore 
the  defendant  renidoH.  that  proi)er  and  diligent  effort  has  been 
made  to  seive  the  Bumnions  npon  the  defendant,  and  that  the 
place  of  hla  sojourn  cBDnot  lie  nacertained,  or  if  he  ia  within 
the  Slate,  that  ho  avoida  service,  ho  that  peraoiial  service  cannot 
be  made. 

ran  or  L.   IHSa,   i^b.   BII   (4   Bdm.  BM):   T,.    IRSO,   cll.  BBS.     S«  |  S38.  piMt. 

1  -tan.  [An'd,  IRIHt.]  How  merrier:  nii-t  be  nade. 
The  order  must  direct,  that  the  service  oF  the  summona  be 
made,  hy  Jpaving  a  copy  thereof,  and  of  the  order,  at  the  resi- 
dence of  the  defendant,  with  a  person  of  proper  nge,  if  upon 
reasonable  niiplii-ation.  admitlnnce  can  be  ol>tained.  and  aui'lt 
person  rounif  who  will  rrci'ive  it:  or.  if  admiitance  cannot  be 
•o  obtained,  nor  audi  a  person  found,  by  affixing  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
depositing  another  copy  thereof,  properly  inclotied  in  a  post-paid 
wrapper.  Addressed  to  him,  at  tiis  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides;  or  upon  proof  being  made 
by  affidavits  that  no  such  reeideuee  cau  be  found,  service  of  tbe 
■ummons  may  be  ninde  in  such  manner  as  the  court  may  direct. 

Pan  D(  I,.  18S3,  cb.  Sit,  am'd;  L.  ISOO.  irb.  502,    In  elTcct  Maj  12.  ISBS. 

I   43T.  Papera   la   be   tllcdt   proof   «r   service. 

The  order,  and  the  papers  upon  whicli  it  was  granted,  must 
be  liled,  and  the  service  muMt  be  made,  within  ten  days  after 
the  order  is  granted;  ctherwice  the  order  becomes  inoiierative. 
On  tiling  an  Hllidavit,  sliowinc  service  according  to  the  order, 
the  summotii  is  di-i'incil  served,  and  the  snme  proceedings  may 
be  taken  thereiipun,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,   made  as  prescribed  in  tli* 


Ani'd.    1S7I>,     IHKI.    1N[K).     lUUO-l 


iviihout  the  Sti 
the  following  c 
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1.  Where  tlic  defeuilant  to  be  served  ia  a  foreisn  corporatiou; 
or,  in  au  uuincorpurated  asscK'iaCinu  i.'onaistiat;  of  seri'ti  ot  uiure 
persous,  hating  a  president  uiid  trpnsurer,  ntilher  of  whom  Is  a 
reaident  of  tbia  state;  or,  beiug  s  uatural  jiereon,  in  uut  a  resident 
at  tLe  state;  or,  where,  after  dilieeut  imiuiry,  the  deft'udant  re- 
mains unknown  to  the  plnintiff,  or  the  plaintiff  ia  nnahle  to  ascer- 
tain whether  the  deft'udiiut  in  or  U  not  H  renideut  of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  tlie  Rtatr.  bns  de- 
parted therefrom,  with  intent  to  defiaud  his  creditors,  or  to  avoid 
the  serrice  of  a  suinmoas;  or  keeps  bimselC  concenied  therein, 
nitb  like  intent 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  heen  c<inliniioiialj-  without  the  stnli'  ot  New  York 
more  than  sis  iiiontLs  (lext  Ijefore  the  granting  of  tbe  ordi-r, 
and  has  nut  made  a  designation  of  a  iierHon,  upon  whom  Ia 
serre.  a  RUinnions  in  bin  belialf,  as  prcniTihed  in  acrtidn  four 
hundrpil  and  thirty  of  this  atl;  or  a  dosiduatioa  so  niade  no 
ioager  reniaitia  in  force;  or  service  li]tou  the  perMin  so  dcaignated 
rannot  l>e  made  witliin  the  state,  after  diligent  efFiirt. 

4.  Where  the  complaiot  demands  indgment  annulling  n  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demnnda  judgment,  that  the  dpfendant 
be  excluded  from  a  vested  or  continirent  interest  In  or  lien  upon, 
specific  real  or  persona!  properly  within  the  state;  or  tiiat  such 
an  intcreat  or  lien  in  favor  of  I'ither  party  be  enforced,  regiilntcil, 
defined,  or  limited;  or  othcrwiae  affecting  the  title  to  such  prop- 
erty. 

fi.  Where  the  defendant  la  a  reaideut  of  the  state  or  a  domeatie 
corporation;  and  an  attempt  was  made  to  commence  the  action 
iSainet  the  defendant,  as  requireil  in  chapter  fourth  of  this  act, 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
eitesd*^  by  tbe  attempt  to  commence  the  action. 

7.  "Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock  company,  and  is  authorized  by  law  of  the 
sttte,  and  the  defendant  is  a  atockholder  thereof.  When  a  copy 
of  the'  aiiDiiDODS  is  reqnired  by  anbdivi.siou  first  or  subdivision 
second  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
wction  tour  hundred  and  twenty-nine  of  this  act,  to  be  delivered 
to  K  person  other  than  the  defendant,  an  order,  directing  tbe  ser- 
rice of  a  copy  of  the  summons  uiinn  such  person  without  the 
state,  or  by  publication,  may  be  made  as  pi'esrribed  in  this  aec- 
tim.  a*  if  such  person  waa  the  defendant  In  the  action,  and 
DpoB  a  Terified  complaint  and  tbe  same  proof  with  respect  to  ii'icb 
88  -.  . 
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p«rsoa,  as  h  required  In  tUe  next  sueceeding  sei^Uoii  witli  respect 
to  a  defendant.  And  sectiocB  four  hundred  and  fortj  to  fuur 
hundred  nod  forty-four  liQth  inclnniTe,  Bpply  to  the  proceeding* 
in  like  manner  as  if  encli  person  was  a  defendant. 

BiibHtltDte  tor  Co.  Ftdc.,  I  ISS:  L.  13B4.  ch.  30Bi  U  ISM,  iSi.  Kl: 
L.   leos,    ch.  *e2.    In  elect  Sept   1,   1909, 

I  439.  (Am'd,  1879.1  Papcra  vpon  irhloh  order  tmr  pabll- 
otlon  msr  be  made. 

The  order  must  be  foonded  upon  a  yerlfied  complaint,  showinB 
a  Bufflclent  cause  of  aetloa  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facta  required  by  the 
loat  eertlon;  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  c  foreign  con"' rati  on,  or  not  n 
resident  of  the  Stale,  or  in  a  cnse  speclGed  in  subdivision  fourth, 
lifth,  or  aerenlh  of  the  last  section,  that  the  plaiuliff  has  bprn 
or  will  be  nnnble,  with  due  diligence,  to  make  personal  service 
o£  the  summons. 
Bee  Co.  Proc..  I  135. 
I  440.  lAm-d,  18B9.]  Br  whom  order  mmr  be  M»de| 
contents   uf  order. 

The  order  miiy  be  made  by  a  judge  of  the  court,  or  the  county 
judge  of  tlie  county  where  the  action  is  triable.  It  must  direct 
that  service  of  the  summons,  upon  the  defendant  named  or  de- 
scribed in  the  order,  be  made  by  publication  thereof  in  two 
newspapers,  designattMl  in  the  order  as  most  likely  to  give  notice 
to  the  defendant,  for  a  specified  time,  which  the  judge  deema 
reasonable,  not  less  than  once  a  week  for  six  succMsive  w;eekB; 
or,  at  the  option  of  the  plaintiff,  by  service  of  the  summons,  and 
oC  a  copy  of  the  complaint  and  order,  without  the  State,  upon 
the  defendant  perBonHllj-,  and  if  be  is  an  infant  under  the  age 
of  fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is  a  corporation,  upon  an  officer  thereof, 
specified  in  section  tour  hundred  and  thirty-one  or  four  hundred 
and  Iblrty-two  of  this  act.  It  must  also  contain,  either  a  direc- 
tion that,  ou  or  before  the  day  of  the  first  publication,  the 
plaintiff  deposit  in  a  specified  post-office,  one  or  more  aets  of 
copies  of  the  summons,  complulut,  and  order,  each  eontained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified  in  the  order;  or  a  statement  that  the  jud^e. 
being  satisfied,  by  the  affidavits  upon  which  the  order  wa> 
granted,  that  the  plsiutiCf  canoot,  with  rpasonabio  diligence, 
ascertain  a  place  or  places,  where  the  defendant  would  probihiT 
receive  matter  transmitted  through  the  post-office,  dispensw  with 
the  deposit  of  any  papers  therein. 


,G(Hinlc 
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I  441-    (Am'd,    ISTT-I      Wbrn    publication    Bast    be    coB- 

^ „    newspaper    desigusteil    to    the 

order,  or  the  servicL'  upon  the  ilcfeudniit  without  tlie  t^tate.  must 
be  made  witbin  three  tuontbe  after  tite  order  is  grnnted.  For 
tb«  purpOHe  of  riM.'koDiiii{  the  time  williin  whicb  tbe  defendaut 
must  appoar  ur  aa^iver,  Hervlce  by  publicutioD  in  complete  u^ion 
the  day  of  Che  last  pubticntioii,  puraaant  to  the  order;  and 
Rervire  made  without  the  Stale  \n  complete  upon  the  eapiration 
thnvalter  of  a  time  equal  to  that  prescribed  lor  publication. 

I  «4X.  lAn'd,  tSTT.l  PBVcra  to  be  flledt  notice  to  Ar- 
(eK«Mt. 

Wbere  service  is  made  by  publication,  the  summona,  complaint, 
aud  order,  aod  the  papers  upon  which  the  order  was  made, 
mast  bo  filed  with  the  clerk,  on  or  before  the  da.v  of  the  firtt 
publication:  and  a  notice,  aubacribed  bj  the  plaintiff's  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantiallj  in  the  following  form,  the  blanks  being 
property  filled  up,  must  be  snbjoiiied  to.  and  published  ivitb  the 

,    ITT4. 

The  foregoing 

title),  '■  

.   —     ,  and   filed  with  the  c , 

otBce  of  the  clerk  of  at  ." 

I  44S.  lAm'd,  IST7.]  Id.|  nben  aeFTtce  U  made  wlthoat 
tkc  Stale. 

Where  service  is  made  without  the  Stale,  the  papers  specified 
in  the  last  sectiou  must  be  previously  filed:  aud  a  notice  inuiit 
be  nerved  with  the  summons,  in  ail  respects  like  the  notice 
required  by  the  last  section,  except  that  the  words,  "  without 
the  State  of  New  York ",  must  be  substituted  for  the  wonts, 
"  by  poblication". 

I    444.   Proof  of   service. 

Proof  of  the  iiublication  of  the  summons  and  notice  must  be 
made  hy  the  affidavit  of  the  printer  or  publisher,  or  bis  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  posl-oBlce.  or  of 
delivery,  of  a  paper  reqtiired  to  be  deposited  or  delivered  by  the 


I    44a.    lAm'd,  If^TT.)      Detendnnt  n-ben  alloned  to  defend. 

T^Tiere  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  and  the  defendant  so  served  doos 
not  appear;  he  or  his  reprewntative,  on  application  and  sufflcient 
canse  iihown.  at  any  time  before  final  judement,  must  be  allowed 
to  defend  the  action:  and.  except  in  nn  action  for  divorce,  or 
tvherrin  the  contrary  is  expressly  prescribed  by  law,  the  defpud- 
ant,  or  his  repreaentative.  must,  in  like  manner,  upon  Bood 
caude  shown,  and  upon  pust  terms,  be  allowed  to  defend,  after 
final  judgment,  at  any  time  within  one  year  after  personal  ser- 
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Tice  of  written  notice  thereof;  or,  if  such  a  notice  baa  not  be«n 
BiTved,  nithiu  seren  feara  after  the  SliDjS  of  the  Judgmeat-roU, 
If  the  defence  is  auccessfnl,  and  the  judem^ot,  or  any  put 
thereof,  has  been  collt.'cted  or  otberwise  enforced,  auch  rcBtiiu- 
tion  roaf  thereupon  be  compelled,  aa  the  court  directs;  bnt  tb« 
title  to^  property,  sold,  to  a  purchaser  In  good  faith,  pnrsoaiit 
*"  "  Ji™-.f!"T  contained  Ui  the  JndjnDent,  or  br  virtne  ot  •" 
«j  ..„^„  •!>„  ~~-iie    Bhal    ^'^^'^ ^tf'C.^^j  4.k»-»u,, 


DoliiHihyGoOgle 


FartleB  to  an  action. 


Alttel*  1.  PartlH  tenenllr. 

Z.  PanlEt  Mxenllr  liable, 
a.  PiRle*  proKCDtlDi  and 


ARTICLD  PIRST, 

Parlies  generally. 
T  b*  yiaed  ■(  plglDtlffL 


I  446.  Who  may  be  Jalned  ■«  plnlnllSB. 

All  peraoDS  having:  an  interest  in  the  subjeet  of  the  adimi,  aod 
In  obtaining  the  judgnietit  demand eil.  oia;  be  joined  aa  plaintiffB, 
ercept  aa  otherwise  expressly  prescribed  In  Uiia  act. 


I  447.    [Ain'd,  1001.]    Idem)  bi  defendKHta. 

Any  persoD  may  be  made  a  ilt^fendant  who  hftH  or  claima  an 
Interest  In  the  controversy  adverse  to  the  plaintiH.  or  who  Is  a 
net^ssary  party  defendant,  for  the  complete  detemiinaHon  or 
tettleiDcnt  of  a  question  involved  therein,  except  as  otherwise 
expressly  preseribeil  In  this  act.  In  any  action  brniiKht,  aCfcel- 
loB  real  estate  upon  which  the  people  of  tlio  slate  of  New  York 
have  or  claim  to  have  n  lien,  under  the  trnsfcr  tax  act.  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant, 
in  the  same  manner  as  a  private  person.  lu  s\ieh  a  case  the  sum- 
mons muBt  be  aerved  on  the  attorney-general,  who  may  appear  in 
behalf  of  the  people. 

Id.,  part  ot  I  118;  L  IDOt.  cb.  aoD.    lu  Fffert  Sept.  1,  1901. 

I  44H,  pBrtles  tanltvd  (n  ti 
•Ba  or  msre  iBBr  >Be  or  i 

Of  the  parties  to  the  action,  those  who  are  united  in  Interest 
moat  be  Joined  as  plaintiSa  or  defendants,  except  as  otherwise 
expressly  prescribed  in  this  act.  But  if  the  consent  ot  any  one, 
who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  therefor  being  slated  in 
the  complaint.  And  where  the  (|ncstion  In  ooe  of  a  common  or 
Sencrai  interest  of  many  persons;  or  where  the  persons,  who 
might  be  made  parties,  are  very  numerous,  and  it  may  be  imprac- 
ticable to  briuK  them  all  before  the  court,  one  or  more  may  aue 


rT.1     Port)'  In  iDtereat  ta  aae.     Trnntee, 

Every  action  must  bo  prosocultd  in  tbc  name  of  the  real  part; 
in  interest,  except  thnt  an  executor  or  administrator,  a  trustee  of 
■D  exptess  trust,  or  a  person  expressly  autboriaed  by  statute, 
ma;  Hue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  la  proeecuted.  A  person,  with  whom  or  in  whose  Dame. 
a  contract  ia  made  for  the  benefit  of  another,  is  a  trustee  of  an 
express  trust,  within  the  meaning  of  this  section. 

t  4(H>.  [Ain*d.  ItiTJ.  1K7»,  l)!0O,  lOAS.]  'Whn  immrrlrA 
woman  la  •  tfartjr. 

In  nn  action  or  spccinl  proceeding  a  mnrripd  woman  appears, 
prosecnles  or  ilefcndti  nlone  or  joined  with  olher  parties  as  it 
she  was  siiiKle.  It  is  not  necesaary  or  proper  to  join  her  haabaDd 
with  her  aa  a  party  in  any  action  or  apeeial  proceedinK  aflecting 
iier  separate  property.  Tlie  husband  is  not  a  neceBsnry  or  proper 
party  to  an  action  or  Hpe<'ial  proceedine  tn  recover  damRKe^  to 
the  person,  estate  or  I'haracter  of  bin  wife.  The  hushand  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  dnmaKes  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  ot  his  wife  committed  without 
his  instigation. 

U  ISOn.  ih.  248.  Am'd  bj-  t..  19119,  ch.  ns.  Alw  partlr  repealed  b» 
I    B1.    3w  DDic  t'l   or  notn  ot  BoBnJ  gf  8tatD(«7  Coaulldnlln  at  fat  of 

I  4S1,  [AbM,  ISTft.]  Wben  defendant  ot  hi*  name  IM  nn- 
bnowB, 

Where  the  plaintiS  is  ignorant  of  the  name  or  part  of  the  name 
c(  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons; and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  of  his  name  as  ia  known,  adding 
a  description,  identifying  tlie  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  mar 
designate  that  person  as  unknown,  adding  a  description.  tendinK 
to  iaentify  him.  In  either  case  the  person  intended  is  thereupon 
regarded  as  a  defendant  in  the  action,  and  sa  sufflcleutly 
described  therein,  for  all  purposes  including  service  of  the  anm- 
mons,  as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  ot  the  name,  or  the  peraou,  becomes 
known,  an  order  must  be  made  by  the  court,  upon  auch  notice 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  l>e  deemed  amended,  by  the  insertion  of  the  true  name. 
In  plBce  of  the  fictitious  name  or  part  of  name,  or  the  designa- 
tion as  an  unknown  person:  and  that  all  subsequent  proceediDga 
be  taken  under  the  true  name. 

SobMltute  Tor  Cn.  Pror..  I  173.  nnil  pnrtliii  of  |  136. 

I  4B2.  [Am'd,  im>1.1  'Whvn  ronrt  to  decide  coBtrorern', 
or  to  order  otb*r  imrttex  to  be  broBVht  in. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  It,  where  it  ran  do  so  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  richts;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
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eUea,   the  coart  mnst  direct  tbem  to  be  brought  io. 

a  perEon,  not  a  party  to  the  actioa,  has  an  interest 
ct  thereof,  or  in  real  property,  the  title  to  which  may 
oer  be  afEected  by  the  judgment,  or  in  real  property 
3  n'hich  the  complaint  deinaada  relief,  and  makes  ap- 

the  court  to  be  made  a  party,  it  must  direct  him  to 

in  by  the  proper  amendment. 

irt  of  I  122,  am-d:  Ll  1901,  cb.  612.     In  etttcl  Sept.  1,  lOOL 

I'd,  1H77.]     Savplemvntal  BaninionB. 

!  court  directs  a  new  defendant  to  be  brought  in,  and 
not  made  upon  his  own  application,  a  supplemental 
J8t  be  issued,  directed  to  him,  and  in  the  same  rorm 
il  Bummons;  except  that,  in  the  body  thereof,  it  must 

defendant  to  answer  the  original  or  the  amended 
nd  the  supplemental  complaint,  or  either  of  them  as 

uirea.  And  each  provision  of  this  chapter,  relating 
ervjce,  or  a  substitute  for  personal  service  of  an  orig- 
iB,   applies  to  snch  a  supplemental  Bummons, 
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PARTIES  SEVBHAL),Y  LIABLE. 

ARTICLE  iElCONO. 

PartieittemraUy  Uabls. 


■m.  40*.  Whm 


tt7.  ApiilJcatlDU  or  tli<>  artldn  ta  OtrendanU  Jolnllj  llabto. 
1   4&I.   [An'd,    1»T7.]    When   peruana    liable   tor   the   aKM* 

Two  or  more  poraons.  sevcrnlly  llflWe  upon  the  same  writteA 
t,  iiiduding  the  parties  to  a  bill  of  escbaBge  oi  a  proan- 
lowijr  iiuLB,  ivhother  the  ncllon  is  brought  upon  the  mBtrument; 
or  liy  a  party  tllercto  to  T(-ct>r(.'r  asaioBC  othor  partiea  liable  over 
to  him;  may,  all  or  any  of  tbcni,  be  Included  aa  deleadants  in  the 
same  ac^tioa,  at  (he  option  ol  tbe  plaintiff. 

I  4SR.  Defendanl  no  sned  mnr  applT  'or  nnr  relict. 

The  joiiidor  of  a  pprsoo,  ae  defendant  in  an  action,  with  an- 
other person,  as  prcBcril><>d  in  the  last  scf^tiou,  does  not  aCect  hla 
riicbt  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  lie  hn<l  been  separately  sued  in  the  action. 
L.  1G4I.  cb.  383.  I  1  <«  Bdm.  «BT). 

I  4SS.  ProceedtDB:*  1>>  action  Bsnluiit  dcfendnnta  never- 
■llr  liable. 

Where  a  summons,  issued  afcalnst  two  or  more  defendants,  n1- 
lefipd  to  be  several]}'  liable,  is  served  upon  some,  but  not  upon  aU 
of  tliem,  tbe  plainlifE  may  proceed  aKalnst  those  upon  whom  it  is 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  Is  served  upon  all  of  tliem.  the  plnintilT  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
liidicment,  if  the  aetion  wah  nfcainst  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiffs  applica- 
tion, enter  nu  order,  dlreeting  that  the  action  be  severed,  and  tlut 
the  plaintiff  may  proceed  against  the  other  defendants.  In  anr 
snbsequent  proceeding,  the  plaintiff  may  use.  toKether  with  a  cer- 
tified eopy  of  sueh  an  order,  a  copy  of  a  pniier  coDstitutiiix  a  part 
of  the  judgment-roll,  with  like  effect  as  If  it  was  the  original. 

I  4ST.  Application  of  this  Hrilcle  to  defendnnts  lolntlr 
llnble. 

The  last  three  sections  do  not  affect  a  defeiiee  or  other  objec- 
tion of  a  defenrtaiit,  growing  out  of  the  failure  to  Join  In  tbe 
action  two  or  more  persons  jointly  liable;  and.  as  regards  tbe 
other  parlies  to  the  ftclinn.  {lorsonH  jointly  liable  nr«  regarded  aa 
one  party,  for  every  purpcise  contemplalrf  by  those  sections. 
Hn  1,.  1S3S,  ch.  en.  I  S  (4  Edm.  45S).  ina  L.  ISSB,  cb.  211..  |  I  (4  Wtm. 
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c  5,  t.  a,  &.  8  POOR  PARTIES.  §§ 

ARTICLE  THDtD. 

l\irtie»  prosecuting  and  defending  aapoor  pertona, 

Mb  4B8.  Wbo  mtj  petltlDD  tot  lura  to  [hwbciiU  u  •  gam  pUHn. 
4I0l  CoBtenu  ol  petition. 
4M.  Wben   HDd  bovi  leme  nsnted. 

a  defend  >■  ■  poor  penuL 


462.  When  leiT 

4M'  CoDtenle  ar  petition. 
4n-  PiBceedlnn   IhemiTi. 

T  defendg  a 


MT.  Ogcti  fa  tiTor  of  pcUtloDei 
I    4(W.    [Am'd,    1»»1.}        Who    mar    vetKlom    for    leave    1« 
»p(pa<?ente  as  a  pour  per  Hon. 

A  poor  pereon,  whether  an  adult  or  infsnt,  not  being  of  abllitr 
to  sue,  who  allcBPS  that  hp  has  ft  cnuBe  of  actiim  aitainst  another 
penoD.  mar  apply  by  prtition  to  tbe  ivurC  iu  whifh  the  action  is 
pendiDK,  or  in  which  it  is  intended  to  be  brought,  for  leaye  to 
prosecnte  aa  a  poor  person,  and  to  haie  an  attorney  and  coudmI 
suigDed  to  conduct  his  actioD. 

I   B.   B.    iM,   I  1    (2  Edm.  408)^   I.   1891,   cb.   ITO, 

)  4S».  [Am'd,  1891.]    ConteBtH  of  pefltlon. 

Tbcpetition  must  state: 

1.  Tne  nature  of  the  action  brought  or  inicntled  to  be  bronKbt. 

2.  That  the  applicant  is  not  worth  one  liuudred  dollara  betddes 
the  wesriog  apparel  and  fnrnitlire  necessnry  lor  himself  and  his 
bmily,  and  the  subject-matter  of  the  action. 

It  must  be  veriiied  by  the  applicant's  affidavit,  unless  the  ap- 
idicant  is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
cue  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
tbat  he  has  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  canae  of  action. 
M..  I  3^  L.  IMl.  cH.  ITO.  Bee  |  400. 
\  400-  IVhen  and   how   leave   craated. 

The  court  to  which  the  petition  is  presented,  if  satisBed  of  the 
truth  of  the  facta  alleged,  and  that  the  applicant  has  a  good 
nose  of  action,  may,  by  order,  admit  htm  to  prosecute  as  a  poor 
senon.  and  aasifm  to  him  an  attorney  and  counsel  to  prosecute 
nil  action,  who  must  act  therein  without  compensation. 
>C  I  •- 

I  4«1.   Not  liable  (or  coats  and  (eea. 

A  pe»on  eo  admitted,  may  prosecute  his  action,  without  paying 
(eea  to  any  officer;  and  he  shall  not  be  prevented  from  prosecut- 
ing tbe  same,  by  reason  of  his  being  liable  for  the  costs  of  b 
fomer  action,  brought  by  him  against  the  same  defendant.  It 
Judgment  is  rendered  agalDBt  bim,  or  his  complaint  Is  dismisBed. 
nwts  shall  not  be  awarded  against  him. 
>  B.  S.  44S,   I  4, 

I  *aM.  WkeB  leave  mar  be   annnlled. 

If  the  person  so  admitted  la  guilty  of  Improper  condnct  in  the 
pTMeenfion  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
mart  may,  in  Its  discretion,  annul  the  order  admitting  him  to 
proaecate  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
■11  the  pririlege*  conferred  thereby.  i  , 


fS,  «»-«7  POOH  PARTIES.  c  5,  t.  3. ».  I 

I  463.  'When  defeadKBt  m«r  vellUon  to  detend  kb  ■  *Hr 

A  defendant  in  &n  action  inTolTing  hia  right,  title,  or  interest. 
Id  or  to  real  or  personal  property,  ma;  petition  the  conrt,  in 
which  the  action  is  pending,  for  leave  to  detend  the  action  a«  i 
poor  person,  and  to  have  an  attorney  and  coansel  assigned  ta 
conduct  bis  defence. 

I  404.  CantentB  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  tlie 
ability  of  the  petitioner,  required  to  be  contained  in  a  pratioD 
for  leave  to  proaccute  as  a  poor  person;  and  it  must  be  lOp- 
ported  b^  a  Blmjlar  certlGcate,  relating  to  the  defence. 

t  490.  ProceedlnfCB  thereon. 

The  provisions  ot  this  article,  relating  to  the  order,  to  be  nude 
upon  an  application  (or  leave  to  pioEecute  hb  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  sJid  subae- 
qnent  proceedings,  upon  an  application  lor  leave  to  defend  aa  t 
poor  peraon. 

{   460.   APDesI    when   mrty    VTOseentea    or    defends   as  a 

An  order,  made  aa  prescribed  in  thia  article,  does  not  aathoriM 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person: 
bnt  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  aa  reapondent  in  the  appeal 

g  4er.  Costs  In  tmvor  of  petitioner. 

Where  coals  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  cr  detend  as  a  poor  person,  as  prescribed 
in  this  article,  they  mnst  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  parly,  and  distributed  among  the  at- 
torney and  CDunael  assigned  to  the  poor  person,  as  the  conrt 
directs. 

»2 
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INFANT  PARTIES. 

ARTICLE!    POITRTH. 

ifant  plaititiffa  and  defendant: 


'  lofKiit  to  brlnv  Kcllon. 

t  has  a  right  of  action,  he  is  entitled  to  mafn- 
ereon:   ani]   the  same  shall  not  be  deferred  of 
nt  of  hia  infaocj. 
191.]     GnBrdlBu  far  Infant  plBiBttS  mnat  b« 

ma  is  issued,  in  the  name  of  an  infant  plaintiff, 
responsible  pei-aon  must  be  appointed,  to  appear 
Cor  the  purpose  of  the  action,  who  shall  be 
B  cosls  thereof,  eioept  where  such  infant  prose- 
erson  as  provided  for  wader  section  459  of  this 
;  security  (or  costs  shall  not  be  required. 
1.   ISSl;  not  ippllctible  lo  sctlonr'or  prwHdlogt  ««b- 

Qust  be  appointed  upon  the  applicatioa  o(  the 
'.  the. age  of  fourteen  years,  or  upwards;  or.  if 
.ge,  upon  the  application  of  his  tteueral  or  testa- 
,  if  he  has  one,  or  of  a  relative  or  friend.  If 
made  by  a  relntive  or  friend,  notice  thereof 
his  general  or  testamentary  guardian,  if  he  has 
IS   none,   to  the  person   with   whom   the  infant 


I7D.]    ApplloHtion  for  Bppolatmemt  of  w^r- 
defendant. 

Ldant  must  also  appear  by  guardian,  who  muat 
id  responsible  person,  appointed  upon  the  appli- 
ant,  if  he  is  of  the  age  of  fourteen  years,  or 
■lies  within  twenty  days  after  personal  service 
or  after  service  thereof  is  complete,  ae  pre- 
441  of  this  act;  or  if  he  Is  under  that  age,  or 
Jly,  upon  the  application  of  any  other  party  to 
a  relative  or  friend  of  the  infant.  Where  the 
de  by  a  person  other  than  the  infant,  notice 
ifiven  to  his  general  or  testamentary  guardian, 
hln  the  State;  or.  if  he  has  none,  to  the  infant 
of  the  age  of  fourteen  yeara,  or  upwards,  and 
or,  it  he  is  under  thalf  age,  and  within  tbo 
on  with  whom  he  resides. 

1«TW.]      Onapdlan,    tioyr   Appointed,       Cleric, 


i-.<i",G(Hinlc 


5§  473-76  INFANT  PARTIES. 

of  the  count;  ivhere  the  action  Ik  triable,  mar  appoint  a  cnar 
dim  ad  litom  fur  ati  infant,  eitiicr  plaintiff  or  dpf^ndant  ^ 
prescribed  in  this  article.  The  clerk  niuBt  act  in  tliat  capaclt;  to, 
an  infant  detendaut  where  tlie  court  or  the  judge  appoiola  him 
No  perMoii.  ulber  tlinu  tbc  clerk,  shall  Iw  apiiolntod  a  gnaidiai 
ad  litem,  unlciB  hiu  written  contwut,  duly  aclinoHledged,  is  pro 
duced  to  the  conrt  or  judge  making  (he  ai)pointment. 

Predlcalfd  on  Oi.  TToc..  1  115;  2  R.  S.  446.  {4.     See  |  ISSS. 

(  473.  [Am'd,  1889.]    OnardtBa  fop  Kbaeot  Infant  de(FBd< 

Where  an  infant  defendant  resides  out  of  the  State  or  reaidei 
within  the  State,  and  is  temporarily  absent  ihwetrom,  the  cour 
mar,  iu  its  discretion,  make  an  order  designating  a  peraon  to  b< 
his  guardian  nd  litem,  unless  he,  or  some  one  in  his  bebalf.  pro 
cures  Hueli  n  guardian  to  be  appointed,  aa  preacribeU  in  the  las 
two  aectioos,  within  a  Epeeifii>d  time  iifter  service  of  a  copy  o 
the  order.  The  court  must  give  special  directions  in  the  ordpr 
respecting  the  aervice  thereof,  which  may  be  upon  the  infant 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar 
dian  so  appoloted,  with  like  effect  as  where  a  summons  Is  servei 
without  the  State  upon  an  adnit  defendant,  pursuant  to  an  orde 
for  that  purpose,  granted  as  prescribed  in  section  four  hundrei 
and  thirty-eittht  of  this  act:  except  Ihat  the  time  to  appear  oi 
answer  is  twenty  days  after  the  service  of  the  summoas,  ex 
elusive  of  the  duy  of  service. 

)  4T4.   Goardlan    aot  to   receive   propertr   ■ndl    aeearlt] 

Except  in  a  case  where  it  is  othernlse  specially  prescribed  bj 
law,  a,  guardian,  appointed  tor  an  infant,  as  prescribed  in  tbii 
article,  shall  not  be  permitted  to  receive  monpy  or  property  o. 
the  infant,  other  than  costs  and  expenses  allowed  to  the  gnardiii 
by  the  court,  until  he  has  given  sullicient  security,  approved  b] 
A  judge  of  the  court,  or  a  county  judKi'.  to  account  (or  and  apptj 
the  same,  under  the  direction  of  the  court. 
e».  Proc.,  I  420,  iDi'd, 

g  47S.   Seeurllr- 

The  security  must  be  a  bond  to  the  Infrnt.  in  such  penany  *! 
the  Judge  directs,  not  less  than  twice  the  sum,  or  the  value  ol 
the  propi'rty,  to  be  received,  executed  by  the  euardit:)  and  si 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  offin 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  ma] 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  IncrenHi'd  penalty;  or  the  court  may  so  direct,  of  its  owl 
motion , 
t  B.  S.  448,  I  D  <2  Xdm.  480). 

I  4TV.  I.aiit  tivo  iiectlanB  not  to  nppir  to  v*""' 
vnnrdlBn. 

The  last  two  sections  do  not  f 
of  the  infant,  who  hns  been  appoi 

preacrlbetl  in  this  article;  but  llu'  court  mny,  iit  any  time,  requ"* 
the  general  guardian  (n  give  nddilionnl  security  for  the  fsilhfui 
discharge  of  his  Irust,  before  ri'ceiving  money  or  property  of  tM 
Infant,  tinder  a  Judgment  or  order  in  the  action. 
V4 


4  INFANT  PARTIES,  §  47 

Bbllltr  of  detend>Bfa  vnHrdtaa  for  coats. 

appointed  guardian,  as  preBcribod  ■□  tbie  article,  foi 
lefendaiit  lu  an  nclioQ.  if  not  liable  for  the  costa  ol 
nnleaa  specially  charged  therewith  by  the  order  of  tbt 
wruimal  miacoii'liict. 
,  1  IS  (S  Bdm.  M«. 
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CHAPTER  VI. 

Plea<luig:s  in  Courts  of  Record,  inchidiag  Counter* 
claims. 

TRLK    I.— Tka  GontMnttT*  PkwIlBgi  !■  u  A«Uaa. 
TITLE  H.-PntIiImi  DcicntlT  A»ll«*kle  M  PkaAMb 
TITLE  I. 

The  consecutive  pleadinga  in  ul  actioa. 


AIUriCLK  FIRST. 

Complaint. 

Hh.  iTS.  Flnt  pIudlDg  fa  be  cotnpldnt. 


482^  When  Inurlocmory  Kod  Hoal  Jud^meot  omj  bt  atnunOiC 

*S*'.  Wbat  «u>«  or  action  maj  be  >JlDed  In  iba  •amg  eom^atn. 
18B-488.   IBtrtcken    out.] 

g  4T8.  FlHt  iileadlnv  to  be  «oin9l*lBt. 

Tbe  firat  ple&diDK,  on  the  part  of  the  plaintiff,  ia  tbe  Mmpliint 

)  4T».   [Am'd,  IST7.1    CopT  eomplalnt,  when  to  be  acrre*. 

If  a  cop;  of  the  complaint  Is  not  delivered  to  a  defendant,  it 
the  time  of  the  delivery  of  a  cop^  of  the  summons  to  him,  either 
within  or  without  the  State,  hia  attorney  may,  at  any  time 
within  twenty  days  after  the  service  ol  the  summona  li  com- 
plete, serve  upon  the  plaintiff's  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  lie  seryed  within  twenty  dayi 
thereafter.  The  demand  may  be  incorporated  into  tbe  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  seffd 
upon  him:  and  if.  after  service  of  a  copy  of  the  complaint  upon 
him.  as  attorney  for  a  defendant,  he  appears  tor  anotner  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twentj 
dnys  after  he  appears  in  the  action. 
Subtlltute  far  part  of  i  ISO,  Go,  Prsc.    See  ixMt,  |  831.    See  H  UB,  tO. 

.. , _  a  copy  of  the  compltinb 

as  preBcnbed  iu  the  last  section,  the  defendant  may  applr  ta  the 
c«im  for  a  dismissal  of  tbe  complaint. 
I  4HI,    lAm'd,  liM)-!,   19<Kl.]    Catuplelnt)  what  to  cOBlalB. 

The  complaint  must  contain: 

1,  The  tilte  of  the  a'-tion,  «pecifjing  tbe  name  of  the  court  is 
which  it  is  brought;  if  it  is  brought  in  the  supreme  coart,  tb* 
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COMPLAINT. 


if  tbe  jad^ment  to  uhieli  Ihe  plaintiff  Bupposea 

n-d:  L.  ISM,  cb.  HOi  U  IVX,  ck.  431.    In  *B*ct  lUf  1<. 

187T.]  'WIivii  Intrrlocntorr  and  flnikl  jMds- 
leiuBded. 

rluble  by  the  pourt,  without  a  Jury,  the  i.laintiff 
r  case,  demand  au  iuterlocutory  judgmeat,  aii'J 
meat,  distingulabing  them  clcarl]'. 

Df  nedoB  to  be  ■eparstelr  stated. 
aplaiiit  Beta  forth  two  or  more  causes  ot  action, 
the  facts  coustituliug  each  cauae  of  avtioa  must 
nuuibered. 

tSTT.  IBOn,  IMA,  ]M>r.  10Aft.)  n'hat  caaBro 
be  Jolaed   la    Ihe  luame  eomiilBlBt. 

nny  unite  in  the  snmp  romplnint,  two  ot  more 
,  whether  they  are  such  a»  were  formerly  de- 
or  priuitable,  or  both,   where  they  are   btonsht 


slander. 

I  lo  real  property. 

■tr.   in  ejectment,  with   or  wllhoni   damages  for 
thereof.     (See  f  1406.) 
i  to  personal  property. 

ith  or  without   ilamaKes   for   the   taking   or  de- 
(See  i  1689.) 
s  against  a  IruBfee,  by  firtue  of  a   cuntraet.  or 

s  arlsine  out  of  Ihe  same  transnctton.  or  trftusi- 
d.  n-ith  the  aame  subject  of  action,  and  not  in- 
le  of  the  foregointr  suhdiviBtons  of  thin  Heclion. 

ties    incurred   under   the   forest,   flsh   and    game 

lies  Incurred  under  the  nsricuttural  law. 
ies  incurred  under  the  public  health  law. 
ipnear,  upon  Ihe  fni-e  of  the  complaint,  that  all 
ction,  so  nnitPd,  helonit  to  one  of  the  foregoing 
tbia  section:  that  they  are  consistent  with  each 
ppt  an  otherwise  prepcribed  by  law,  that  they 
rties  to  the  actioD:  and  it  tnust  appear  npon  the 
plaint,  that  they  do  oot  require  different  places 

rt  of  I   ICT.   C^   Pnir.   L.    IflfM),   ,-b.    WO;   L.    1000.   rh.   20; 


t  hj  isn.j 

t  in  1877.7  ■  DoiiiHihyGoogle 
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DEMURBEK. 

c.e.t.i.i 

article:  second. 

iJcwiiirt'cr, 

"'B 

wS'^"'™" 

dem™  "  ■""«- 

4flO 

S3 

ta^. 

mplalnt  mnit  «pccltj  ■rounds  o( 

object 

u,. 

£ 

£ 

to  '.11  or  p«rt  o(  tbe  complaint;   <1 

moirtr  to  t*tt. 
ii(Dd«  an  aOnu 

i 

ib 

miT  be  UtcD  b/  ansner. 

1«S'» 

Ol4MtM 

t  »87 

The  ouly  pleading, 

on  the  port  of  tlie  dereudaat,  is 

eUhera 

«o.  Prac,   part  at  t   US. 

)  488.   CAm'd,  1877.]    When  ke  mar  «einiir. 

The  defeoilaut  may  demur  to  the  eomplaint.  where  one  oc 
more  of  the  followius  objectiona  thereto  appear  upOD  the  face 
thereof; 

1.  That  the  i-iurt  has  nut  juriBdictiou  of  the  peiaoa  of  the  de- 
feadaat. 

2.  That  the  court  has  not  Juriadlclion  of  the  aubject  of  the 
actio  u. 

3.  That  the  plaintiff  haa  not  legal  CApncily  ti  alle. 

4.  That  there  i»  aoother  action  peoding  hetwcen  the  same  par- 
ties, for  the  same  eauac. 

fi.  That  there  is  a  misjoinder  of  parties  pliiintiff. 

6.  That  there  i»  a  defect  of  parties,  plaintiff  or  defendant. 


)  488.  [Stricken  out  in  1877.] 

t  4ftO.  [Am'd,  18T7.J  Demorrer  to  complalnl  unit  apeclfy 
Kroaoda  of  objeotlon. 

Tlie  demurrer  iiiu»t  dintiiiclly  specify  the  ohjeclions  to  the  com- 
plaint; olherwiao  It  may  he  diBrecardeJ.  Au  ohjei'tiun.  taken 
under  subdivision  firpt.  necouil,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  i>f  thia  nt-l.  may  l>e  stated  In  the  Ian- 
cuage  of  the  subdlTision;  au  ohjeirliou,  tuken  under  either  ot  tbe 
other  BubdiTlsions,  must  point  out  speeiflcally  the  particular  de- 
fect relied  upon. 

FIrM  hdUdcc  Co.  Fhk..  part  ol  |  140. 
t  4B1.   (Stricken  out  In  1877.] 

I  4»a.  Demurrer  io  all  ar  »iirt  oflhe  complBlati  temmrrer 
to  vartf  nnd  anaTrer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.  In  the  latter  caM,| 
he  may  ansiver  the  causes  of  action  not  demurred  to, 

Co.  FiM.,  I  la.  Sd  Hsteace,  CDD»1ldat*<1  vltb  Id.,  I  ML 


I  mity  denar  l«  reply. 

ay  also  demur  to  the  reply,  or  to  a  BPpnrate 
lam's  o(.  a  defence  or  Founterclnim,  coiituined 
ground  that  It  is  innuBieient  in  law,  upon  the 


demur  to  a  ^^oiiuterclaim  or  a  defence  consist 
rontftlued  in  tbe  ansn  er,  on  the  grouud  that  il 
r,  upon  the  face  thereof. 

T.]  Deatorr^F  to  coantPrclalnip  vrheM  de- 
I   an  afllraiallTe  Jadcncat. 

'  alsi  demur  to  a  counterclaioi.  upon  which 
ands  an  afBrmntive  jurtgmeiit,  where  one  or 
ing  objections  thereto,  appear  on  the  face  of 


mother  actioo  pending  between  the  aame  par- 
terclaim  is  Dot  of  the  character  specified  in 
:erelntm  does  not  state  facts  sufficient  to  cou- 

<TT.]  DeaiarrPF  to  coant«rclalm  iuD«t 
>r  ob]e«tloB. 

:en  under  the  last  sectiuii,  must  dJaliiii-ll.v 
ins  to  the  cuunterL-laiui;  otherwise  it  luii}*  Ih! 
lode  of  specityinic  Ibe  objueliutis  is  the  sauie, 
^r  is  talceu  to  a  eoiuplulnt. 

77.]    AmendaientB   la  ceptala   paspa  attar 

I  of  a  demurrer,  either  at  a  gcnernl  or  special 
rt  of  appeals,  the  court  ninr.  in  its  discretiou, 
I  fault  to  plead  anew  or  amend,  upon  such 
If  a  demurrer  to  a  complaint  1b  allowed,  he- 
causes  of  action  hare  been  improperly  uniti-d, 
ta  discretion,  and  upon  such  terms  as  are  just, 
ion  be  divided  into  as  many  aetiiins,  as  are 
;>roper  determination  of  the  causes  of  action 


177.)    When  obJeeHon   mar  be   takes  by 

!  mattera  eaumerated  In  seelion  four  hundred 
thla  act  as  grounds  of  demurrer,  do  not  appear 
!  complaint,  the  objection  may  be  taken  bj 


i-.<i",G(Hinlc 


M»  DEMURRER.  cB.t.l.a.! 

I  40».  OkleeUoai  whea  deemed  WAlved. 

If  such  an  objection  is  Dot  taken,  either  bj  demurrer  or  answer, 
the  defeudaot  is  deeoied  to  hare  waived  it;  es«pt  the  objection 
to  the  JurisdlctioD  of  the  PODTt.  at  the  objection  thst  the  com- 
plaint does  not  state  lads  sulGcieDt  to  c      

Co.  Proc.,  I  1«S. 

100 
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t»,t.  I.  ».8  ANSWER. 

AHTICLB  THIRD, 

Answer. 

Ml.  ConntcrclnliP  den»d. 

bol.  Bnles  r^peetiDg  tba  aUon'jiace  of  counter 

A03.  Jodgwnl,  vhed  dHqaiid  and  iviinLprcUliD 

906.'  Counterclaim,   -vlien  derFSdint  l>  iMi   In 

tM.  pHtlal''deffDm>.° 

HI,   Vlen   pltaillAg.    adlntt    part    Of   plalntlICa 


t  BOO.    [Am'd,  1KT7,  IINM,  lUOS.J     Anawer)  what  to  coatalK. 

The  answer  of  tlifi   a.'tiinclant  must  <(m(aiii: 

1.  A  genernl  or  apecitic  deiiiBl  oC  t-sth  uateriHl  allegation  of 
Ibe  Fompiatnt  (controverted  by  Ibt  <l>-feii(lBnl.  or  of  Hiiy  knowl- 
fdxe  or  iDformntion  th<jreo(  sufliciciit  lo  form  a  belief. 

2.  [Am-d,  IWM,  iIHMt.]  A  stnlprnpiit  of  any  new  nmller  eon- 
■litutine  ■  detcnHe  or  eonnter-i'laiui,  in  ordiuary  and  coDcixv 
UoguiK^  without  repoticioa. 

Co.  Proc..  I  140.    Srt  1  62*.    L.   1904,  ch.  MK»i  L.  UOS,  eh.  *ai.    la  ettttt 

I  Boi.  [Am'd,  1S77.1     CoDDtercUlm  dettned. 

Tbe  ccuntertlaim.  specilii'd  in  the  last  section,  must  tend,  in 
xinie  waj.  to  diminish  or  di.'tvat  the  iilainlifTN  recovery,  and  must 
be  one  of  the  follon'ing  causes  of  action  againut  the  plaiutiff,  or, 
io  a  propor  case,  against  the  pemou  iviioni  he  represents,  aud  ill 
fiTor  of  the  defendant,  or  of  one  or  more  defendants,  between 
Thiim  and  the  plaintiff  a  separate  judgment  inny  be  had  In  the 

).  A  canse  of  action  arising  out  of  the  oontrait  ur  tranxaetinn. 
Mt  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
(laini,   or  connected  Tvitli   the  Btibjeit   of  the   ai'tion. 

2.  Id  an  action  on  contract,  any  other  cauae  ot  action  on  eon- 
tnct,  exJeting  at  the  commencement  of  the  action, 

SotMltau  toe  Bret  pan  of  Co.  Piw,.  I  IM. 

I  tUtt,    [Am'd,    IttTT.]      Rnlea   rcapecdHK   *■"   allowance   of 

I    subdivision   second   of   the 

.         .  lit  rnlcB: 

If  the  action  is  founded  npon  a  contract,  which  has  been 
■^ipmed  by  the  partr  thereto,  other  than  a  negotiable  promiB- 
"Tj  note  or  bill  of  exehanije,  a  demand,  existing  against  the 
rtrlr  thereto,  or  nn  esuiignee  of  the  contract,  at  the  time  of  the 
•►'ienment  thereof,  and  lielonKinir  to  the  defendant,  in  gnnd 
f»ilb.  before  notice  of  the  aBsignment,  mnst  be  allowed  ns  n 
ramierelaim.  to  the  atnount  of  (he  plaintiff's  demand,  if  it  n.icht 
bre  bpen  80  alloweil  againnt  the  party,  or  the  assignee,  while 
Ike  contract  belonged  to  htm. 

£.  if   tlM    action   la  upon  a   nerot'  ble  pr(imi:'Fnry   iiole  or   tuil 

•f  exchange,  which  has  been  nspigned  lo  Ihv.-  plaintiff  after  It^jJ^ 

{UJK  s.je,  a  demand,  existing  nirainst  a  person  vrho  aasigne^  or 

191 


^g  503-09  ANSWER.  c.  e.  1. 1. ».  a 

tiuiiHfei'ti^  it,  artcr  it.  became  due,  muat  be  nlloned  as  a  conntfr- 
claiin,  to  the  niiioiint  ol  the  pluiDtiff's  deinitnd,  if  it  might  hsvc 
been  so  allowed  againat  the  assignor,  while  the  note  or  bill  be- 
lougerl  to  him. 

:t.  If  the  piniiitiff  is  a  Inislee  for  another,  or  if  the  action  is 
In  the  name  of  n  plaintiff,  who  haa  no  actnai  interest  in  the  con- 
tract niMjn  which  it  is  fonnded,  ft  demand  againHt  the  plaintit 
shall  not  lie  alloweil  as  a  cotinterclaim;  but  so  much  of  a  demand 
existing  iignltiHt  the  person  whom  he  represents,  or  tor  whose 
treuefit  1iie  action  is  bronght,  as  will  satisfy  the  plaintiff's  de- 
mand, iniiHt  be  allowed  as  <t  counterclaim,  it  it  might  have  been 
BO  allowed  in  an  action  brought  by  Ihe  person  beneBcIallr  ID- 
tereated, 

FWDded  upon  3  B.  B.  SU,  |  IS,  lubdi,  8,  9  ind  10,  and  part  ol  idM.  t 


Where  n  counterclaim  is  establiRhed,  wbicli  equals  the  plain 
tilTs  dpmund,  tlje  judgment  must  be  In  favor  of  the  defendant. 
AVhiTp  it  is  less  than  Ihe  plaintiff's  demand,  the  plaintiff  iiiimt 
have  judgment  for  the  reaidue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess. 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  (if 
the  esce!<s  is  not  dne  from  the  plaintiff,  the  judgment  does  not 
prejudice  Ihe  defendant's  right  to  recover,  from  another  person, 
BO  much  thereof  as  the  judgment  does  not  cancel. 

Id.,   H  21-  22  <1  Edm.  MT). 

I  D04.  Id. I  for  itfllraiatlre  relief. 

In  a  ease  not  specified  in  the  last  sec-tion,  where  a  counterctaini 
is  eslablished.  which  entitles  the  defendant  In  an  aSlrmalive  jn()R- 
nient,  demanded  in  the  answer,  judgment  muKt  be  rendered  for 
the  defendant  accordingly. 

Co.  rroc.,  UM  clause  o(  |  M3. 

1  SWff.  CODBtrrolnliu,  when  defeBdaat  la  sued  la  b  repre- 
■enldtlTC  cMjtmptty. 

In  an  action  aguintit  an  executor  or  an  a  dm  in  is!  rn  tor,  or  olhfr 
person  sued  in  a  representative  capacity,  the  defendant  may  net 
forth,  as  a  counterclaim,  a  demand  belimging  to  the  decedent,  or 
iilher  piTHiin  whom  he  ropresents,  ivhere  Ihe  person  so  repre- 
Kented  would  hare  been  entitled  to  set  forth  the  same,  in  rd 
AL'tion  against  him. 

2  R.  H.  368.  I  X. 

f  fUMI.  Id. I  wlK-n  plalntIK  la  mn  fxecator  or  adiDtulBtrKtor. 

In  an  action  brought  by  an  executor  or  administrator,  in  tiin 
rrpreseut stive  capacil}-,  a  demand  ngainsi  the  deceiienl.  belong- 
ing, at  the  time  of  bis  death,  to  the  deft'nilant.  may  be  set  rnrth 
by  Ihe  defendant  as  a  counteri'laini,  as  it  the  aetiou  had  lH>on 
brought  by  the  decedent  in  bis  lire-time:  and,  if  a  balance  in 
found  to  lie  due  to  the  defendanl,  judgment  Diusl  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  cHpacity.  Bk<-- 
culicin  can  be  issued  u|>on  such  a  judgment,  only  in  a  case  whero 
it  could  be  issued  Upon  a  judgment,  in  an  action  againat  tbe  ex* 
ecutor  or  administrator. 

M.,  n !.  ..1  a.  a«  nm.     ^^^         , ,,  Google 


COUNTERCLAIM.  §§  607-13 

1S7S.]  Defendant  mar  Inlerpono  acTcrBl 
ntevclalmat  mica  relndns  thercta. 

ny  set  forth,   in  bis  naaner,  as  loany  defanee* 

or  bolh,  HH  he  has,  whvtiicr  tlicy  nre  auch 
(loiioiDLDatod  legal  or  eqoitablE.  Each  defeuee 
QUat  be  separalel;  stnteiJ.  uu<l  uainbered.    Uu- 

0  the  cause  of  action  which  it  ia  intended  to 


:j77.]    Pnrllal  detencpa. 

oe  may  be  act  forth,  as  prescribed  In  the  laat 
ist  be  exprea^.ly  stated  to  bo  a  partial  defence 
plaint,  or  to  one  or  moi-e  separate  canaos  ot 
forth.  Upon  a  demurrer  thereto,  the  ^ueetioa 
jtBeient  for  t'  >t  piirpoae.  Matter  tending  onij 
uce  dnmngee,  in  od  action  to  recover  damages 
I  promise  to  marry,  or  for  a  tiersonal  injury,  rr 
rty,  is  a  partial  defence,  witliio  the  meaulne  o( 


ndant  deems  himself  entitled  to  an  affirmallTe 
the  plaintiff,  by  reason  o(  a  connlerclaira  in- 
le  must  demand  the  jndgment  in  his  answer, 

1  out  in  1877.) 

187».]  'When  plendlnKs  admit  part  af 
to  be  ]aat,  action  inay  be  aevered.  etc. 

ff^  of  the  ifefendar.',  pipressly  or  by  not  deny- 
't  of  the  plaiiitilf'a  claim  lo  be  jnst,  the  conrt, 
'b  motion,  may.  in  its  diseretion,  order  that  the 

that  a  judgment  he  entered  for  the  plaintiff  for 
:ed:  and  if  the  plaintiff  so  elects,  that  the  action 
h  like  elfeet,  as  to  the  Hulinequent  proceed infcs, 
1  originally  brought  for  the  remainder  of  the 
:  must  prescribe  the  time  nml  manner  of  the 
.  If  the  plaintiff  elects  lo  continne  the  action, 
upon  the  judgment  is  the  same,  aa  if  i'  was 
III  bronght  for  only  that  part  of  the  claim.    If 

not  elect  to  continne  tlie  action,  costs  must  be 

final  jndgment  in  any  otliiT  case, 
ludlng  pBitgrapli  of  }  244,  Co.  Troc. 

bit  irhere  connterelalm  only  la  lnterpoa«d 
afntlK-B  elalm. 

ipOii  contract,  where  the  complaint  demands 
suns  of  money  only,  if  the  defendant,  by  his  ■ 
deny  the  pInintlfFs  claim.  Imt  sets  np  a  connter- 
to  less  than  the  jilaintiff's  claim,  the  plaintiff, 
he  clerk  an  admission  of  Ihe  eonnterclaim,  may 
r  the  (;xcess,  as  npon  a  default  for  want  of  as  Cc^C^i^lc 


ANSWER  c  8.  Li,  1,3 

The  odmiMion  maat  be  made  b  part  of  tbe  jndgmciit 


I  BIS.  mistory  defcncas  to  be  TcrMed. 

A  defenre  which  doeR  not  inrolve  tbe  merits  of  the  action,  Bbali 
not  be  pleaded,  unlesa  it  is  verified  as  prescribed  in  title  teeood 
of  thts  chapter. 
FniDi  3  B.  B.  3S2,  I  T  (2  Bdm.  884). 
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REPLY. 

ARTICLK  POURTH. 


BDt   upon   r>l1un  to  reply, 

wlK»  Ibe  court  aaj   rwiulre  ■   reply. 

B  Duy  Kt  fanb  Hnnl  ivaldimMt  In  replr. 

d,  1877,  IWH,   IWKi-l     Rcpirt  what  to  caataln. 

iiDHivpr  contains  a  polintcrdnim.  the  plaintiFF.  if  he 
ir.  may  reply  to  the  coanterolBim.  The  reply  muxt 
■rnl  ui'  si>e<.-ific  denial  of  each  material  allegation  ol 
im  controverted  by  the  plaintiff,  or  of  any  ktiuwi- 
lotion  thereof  aiiffiHent  to  form  a  belief:  aud  it  may 
irdinnry  and  concise  language,  without  repetilioii. 
ot  InconsiBleut  with  ilie  cuinplaini,  oouxtituting  b 
rounterclnim. 
:  or  ■  IKR.    a^e  I  B22.    L.  ISM,  eb.  MO:  L.   1909.    ch.  431. 

meat  npoa  tallare  to  replr* 

iff  tails  to  reply  or  demur  to  the  counterclaim,  the 
!  apply,  upon  notice,  for  judgment  thereupon;  and, 
juirea  it.  a  reference  may  be  ordered,  or  a  writ  ol 
le  issued,  as  prescribed  in  chapter  eleTVntb  of  tbii 
<  ptaintilC  applies  for  judgment. 

I  irlier«  tbe  conrt  tanr  require  a  reply. 

nawer  contaiiis  new  matter.  coDStitutlng  a  defenee 
lidauce,  the  court  may,  in  ita  discretion,  on  the  de- 
direct  the  plaintiff  to  rejply  t( 


pangrmpta  of   ]    1B3. 

d,    1877.]       Plaintiff    m**'    act    tortli    Sercral 


DoliiHihyGoOgle 


SI  SlS-ai       GENERAL  RULE3  OP  PLEADINCI. 
TITLB  n. 
Provisioos  generally  an^licable  to  pleadu 

ate.  518,  Apiillenllon  nnil  effect  of  this  chapter. 
,  B19.  Ploadlngi   to   he  Hhersllf   fonntnuH). 

all.   \^'he^    defeDdunt    to    serve    ™p7    answer   oa   co-dateml 
622.  AllegBtloD   nnt  dpuleu;   nben  to  Iw  di-emsd  true. 
tS.  When    rlwidlng   mint    be   Tfrifled;    and    when    »erilli 


820 

■  mdivlt   of 

wHfloa 

627 

be  eon 

tercUll 

628. 

HM0«l7 

or  derenlve 

TertI 

B29 

When   d 

rendiiliC   Wl 

TerJfjIn* 

630 
IWl 

rrlv»ie 
Aceouot 

bow  ^pleed^ 

"wir!;/ 

p»r 

Iculin. 

S82 

sss 

zxs 

■    """lif/n"!* 

■d. 

how   pie 

rtM 

SM 

Inatmme 

nt  of   o 

bow   pleaded. 

Bao 

PlewUno   iQ   II M   an 

.Innd^ 

lus 

PlendlDg 

mlMt-nlltiit  n 

ID  irtlmi 

B«T 

;™Xp 

wd' 

a.  tsssus 


6t*.  Bupplcmeiita]   idoBdlDZH. 

6*5.  Motion  to  MrlSe  0  tliif leiont.  elp.,  nuttpr. 

Me.  IndcBDlIo    or    Dnestlla    alleaBtloM. 

847.  Modoim  fnr  lii.lejiH-nt  npon  plnBiHnra. 

g  K18.  Application  and  rircct  of  thla  rhaptcr. 

TIlis  chapter  pri'soribcs  llip  form  of  plpniilupi  In  nn  action,  ind 
tbp  rul<<s  by  tvliicL  tli@  HutG('[pucr  therrtif  is  determined,  except 
where  special  provinion  is  otiierwisc  made  by  law. 

J  B18.  PlendlnjKs  to  be  Ilbrrallr  comtrnvd. 

The  allesBlioDB  ot  a  pleading  mngt  be  lilierally  construeJ.  tcitb 
a  view  to  Biibstnntinl  junticc  between  the  parlies. 
Co.   Proc..   I  100. 
I  B20.    PleadlDKH  to   be   ■abacribed)  nltbln   what  tine  I* 

A  pleadinit  must  be  Hiibseril>ed  hy  the  attorney  for  the  pHriy. 
A  copy  of  each  pl-adinsr.  subRequijit  to  the  complaint,  must  be 
aerved  nn  the  attorney  for  llie  adverse  party,  within  twenty 
ilaya  afli-r  Hervioe  of  a  copy  of  tlie  preceding  pleading. 

}  1(21.  [An'd.  1RR4.]  When  defendknt  lo  acrre  eopr 
aaairer  od  co-defpadaat. 

Where  the  judRment  may  di'termint  the  ultimate  rlRhlB  of  Ino 
or  more  defendant!!,  as  lietiveen  Ihcmselvefi.  a  defendant  who  re' 
quirea  such  a  determination  must  demand  it  in  his  anairer,  and 
.  must  at  leant  twenly  days  before  Iho  trial  Berve  a  copy  ot  his 
aniwer  npon  the  attorney  for  each  of  tbe  detcndaniR  to  be  af- 
fected by  the  determination,  and  personnlly.  or  aa  the  eonrl  or 
Judge  may  direct,  upon  'lefendants.  so  to  be  pffected  who  han 
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nul  duly  ap{«sr»d  therein  by  alturDt;.  "^I'lie  contruTerar  belwi-eu 
ilie  defeDOBDta  eball  not  delay  a  Judgtuent,  toJVhich  the  plaintiff 
i>  emitted,  iiulosa  the  court  othirwitie  directs.!' 

t  B2K.  AllpKallon  not  Asated)  when  to  lie  deemed  trae. 

Elaeh  materia]  allejtatiou  or  tbe  complaint,  not  coulroverted  by 
the  answer,  and  each  material  iillpgntion  of  new  uiiitliT  In  the 
inswer,  not  conlroTprtiHl  by  the  repiT,  where  a  reply  in  required, 
iDQst,  for  the  iiurpOBeH  ol  the  action,  be  taken  ax  trwe.  But  an 
■Uegation  o(  new  matter  in  tbe  answer,  to  which  a  reply  in  not 
required,  or  of  new  matlcr  in  a  rt-ply,  ia  to  be  di>eiueii  coiilru- 
rerted  by  the  adverse  party,  by  traTeree  or  aroldancc,  as  tbe  case 
req  aires. 
Cn.   Proc..  I  1«8;  L..   ISM.  eb.  400.    See  H  GOO,  SI*. 

I  BBS.  ivhcn  plea4lnar  msal  be  verlfled)  and  n-Iien  verld- 
ratloK  mamr  be  omitted. 

Where  a  pleading  is  Terified,  each  Riibsequent  pleadiuKi  except 
»  demttPrer,  or  the  (ceneral  amtwer  of  an  Indint  by  hl«  piiartHim 
id  litem,  mnst  also  be  verified.  But  the  verificntioa  may  bo 
Diuitted.  in  a  case  where  it  ts  not  otherwise  specially  prcscribe>1 
by  law,  where  the  party  pleading  would  be  privileged  from 
iMtifyltis,  RH  a  witness,  concemiuK  an  iilleKation  or  denial 
nmtaineil  in  the  pleaillOK.  A  pleadiag  cannot  be  nnvd,  in  a 
criminal  iirosecutiun  sKainst  the  party,  as  proof  ot  a  Tact 
admittoti  or  iille';i'd  therein. 
U.,  part  ot  I  IH,  im'd.    See  |t  HbT,  aubd.   1;  losa 

t  BS4.  VoFm  and  conatracllOB  at  certnlm  Klleitittlonii  aad 
dealalB  In  Te rifled  pleading. 

The  nitesations  or  d.-ninis  in  a  verified  pleading  innnt.  in 
/nrm.  bo  atfltcd  to  be  made  by  the  party  plenditig.  Unlwa 
they  are  therrtn  stated  to  l)e  made  npnn  the  Information  nitd 
beHef  of  the  party,  they  must  be  reRBrdeii,  for  nil  purposes. 
inclnding  a  criminal  prosecution,  as  barinK  been  made  upon 
the  knr)wledg'<  of  the  person  verifying  the  nleadlng.     An  alle^n- 


I  fiSK.   VerlMcultioix  >■••«  and  by  irlmin  made. 

Tbe  Terification  mnst  be  m»de  by  the  atliduvit  of  the  iiarl.v, 
or.  If  there  are  two  or  more  pu.rtie«  united  in  interest,  aud 
ptnding  together,  by  at  least  one  of  them,  who  ia  aciiuainteii 
cith  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
■wt  be  Diade  by  an  officer  thereof. 

2.  Where  tbe  people  of  the  Stnte  are.  or  a  public  oftieer,  In 
tfceir  behalf,  in  the  party,  the  verification  may  be  made  by  any 
person  aiqiiainted  with  the  fnctB. 

3.  [*■•'«.  I87».i  Where  the  party  is  a  foreign  corporation; 
1  where  the  party  is  not  within  the  county  where  the  nttorify 
Miides.  nr  if  the  latter  is  not  B  rexideiit  of  the  State.  th<.>  county 
■kerp  he  has  his  office,  and  capable  of  making  the  aliiilavit:  or 
U  therv  are  two  or  more  pnrlieH  united  in  interest,  and  pleadini; 
bfpther,  where  neither  of  them,  aciinalnted  with  lire  Jaets  ia 
>nUa    th»t   county,   and   eaimble   of    making    the   aBidavit;   oi 

lOT 
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where  the  uctiou  or  deftiice  is  fuiTiiilod  upon  a.  wrilteii  itistru- 
nirnt  foi-  the  iinyiuciit  of  mi>iiFr  only,  which  is  lu  the  pofiscssl'in 
or  the  iiKcnl  or  thi'  nI1'>i'iioy:  ur  tvliorr  ull  the  riialRriiil  ullt'KnUoiiR 
of  the  pleadhuc  arc  wilhlii  i)ic  iwreonnl  kiinwU'dgc  of  the  agent 
or  Ihc  utt'inii'y;  in  either  ease  the  verifientioii  may  be  made  by 
the  agent  of  or  the  attorney  for  th^  party. 
From  Co.   Pnw..  i  IBI.  aui'd. 

I  nXK.  roriu  of  nflldiivH  of  vrTlAcatlan. 

Tho  nlKdavit  of  vi>rifirntioii  Ditist  lie  1o  the  effect,  that  the 
pieHilinn  id  inie  to  tlie  kiinwledirp  of  the  deiKiiicnt  escspt  as  lo 
the  inotterR  thcii'iii  Htiitoil  to  be  tiUeseil  on  inforui.itioo  aiid 
bflief,  and  that  as  to  those  inulteni  he  believes  it  to  be  truf. 
Wliere  it  in  made  by  a  [lerHoii.  other  Ihnn  the  pari)',  he  maat 
set  forth.  Iti  the  affidavit,  the  groundH  of  hlH  belief,  as  lo  nil 
multers  not  stattHl  ilyua  hja  liiiuwlt'dKL',  and  the  rpiiiioD  n  hy  it 
id  not  Diade  liy  the  party. 

Id.,   i   UT. 

I  KtT.  Wtieu  verlflpalloB  itimr  be  ooaaued  ta  a  ei»BBt«r- 

W'hpre  the  eoinplaiiil  is  rot  Tprifipil,  ami  the  answer  sets  tii> 
a  count  en-la  iiu,  mid  iiNo  a  derenei'  by  way  of  deniiil  or  DTiiidiinO'-, 
the  alliihiviC  uf  v.'rilinilion  may  hi>  made  to  refer  e:«-lu<<ir<>ly 
lo  the  cniind-iTliiitii.  In  tbal  i-aae.  the  lant  tbree  Hcctlima  are 
applleable  lo  the  atficlnvit  and  tbc  connterclnim,  oa  If  the  lattir 
was  s  He|)arale  pleading. 

I  BaK.  RiMucilr  for  defective  vfrlfleatloD,  of  n-BBt  of 
vrrltlpiillaii. 

The  n'Qieily  for  a  defcotiTe  veriflentlnn  of  a  pleadine  i*  tn 
treat  the  eiiiui^  oh  nu  niiretifieil  pViiilinic.  Where  the  copy  uf 
a  pleadine  i»  Keiveil  wilbuut  u  copy  oC  a  Hilflicielit  verilicatloii. 
in  a  cHHe  ivbire  the  adriTHe  (lurly  Ih  ciitiileit  to  a  veriG«>J 
pleadiiiK.  he  may  trcnl  it  ax  a  nullity,  provided  he  gives  notior. 
with  dne  dillK<'n*.-e.  to  thi:  uttoruey  of  the  ^idverae  parly,  Lhat 
he  el<rL'tB  ao  to  do. 

i  nXO.  When  drfendauf  not  eicnaea  frum  verifying 
UMiiwer  lo  chmrige  of  fraail. 

A  defendnnt  is  not  excised  from  TerifyinK  hid  answer  to  n 
romplalnt.  chanting'  him  wHb  bavins  coiifeKsed  or  siifl't>r(4  & 
Jndciiicnr.  or  <>?[eente<l  n  coiiveyaiirv,  assignment,  or  other  in- 
■tntinent.  or  trannferfpd  or  delivered  money,  or  perwinnl  proiterlv, 
wilh  intent  lo  hinder,  delay,  or  detrnud  hh  creilitors:  or  with 
beinsj  a  parly  or  privy  tii  mieh  a  Irnnsaction  by  another  person, 
with  like  intent  tiiwanlc  the  creditorH  of  that  peraoo;  <)r  with 
HTiy  fraud  whatever.  affi-ctlnR  a  riitht  or  the  pro|)erty  of  onoilii-r. 

anlAtinrp  or  S  H.  9.  1T4.  I  11  (3  Eilm.  lAI).  iiul  I..  1R33.  fb.  li,  %  ] 
(4    Kdm.    Mil. 

I  5SO.   (An'd,   1K7T.]    Private  Blatatet  hovr  uleadod. 

In   ph>ndiiig  n  privnle  Hlainte,   or  a   ri«ht   derived   therefrom 
It  is  HulHcirnt  to  dexignnte  the  Hlainte  by   its  :^hanter.  year    «^t 
psHsaice.   and    title,   or   in   soim-   other   miiniler   with   convenlen 
cerlainly,  without  Htlting  forth  any  of  the  conlents  thereof. 
CD.   "nc..   I  ISS,    iDi'd. 
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IS8I.  tAaa'd.  1004.1  Aoaonxt,  kow  pleMled.  Bill  of  par- 
lien  lar*. 

It  is  not  Decescarr  for  a  part;  to  set  forth,  in  a  pleading,  the 
ilcms  of  an  accoont  therein  allesed;  but  in  tJiat  i-aae,  he  must 
dFliTcr  to  the  adverse  party,  within  ten  days  after  a  writlen 
demaod  thereof,  a  copy  of  the  aecount,  which,  if  tile  pieadlng 
a  Terified,  mnal  be  verified  by  bin  iffidarit,  to  the  t^«ct,  that  ho' 
belieTpB  it  to  be  tnie;  or,  if  the  (acts  are  within  the  personal 
knowledfre  of  the  agent  or  attorney  for  the  party,  or  the  party 
'is  not  within  the  county  where  the  attorney  rexides.  or  rniiabtc 
hf  makinK  the  utBdarit.  by  the  affidavit  of  tile  aReiit  or  attorney. 
It  he  fails  no  to  do,  he  ia  precluded  from  giving  evidence  of  the  iic- 
i-onnt.  The  court,  or  a  jndge  authorized  to  itinkc  nn  order  in  the 
■rrioD,  may  direct  tbo  party  to  deliver  a  further  account,  where 
ihe  one  delivered  is  detective.  Upon  application  in  any  case,  the 
conrt,  or  n  judge  authorized  to  make  an  order  in  the  nction,  tnay, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  ill  case  of  defiLUlt 
the  court  sball  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  alDrmative  allegation  of  which  particulars  have  not 
be^n  deilTei-ed. 

Co.  Pioc.,  i  15S,  im'd:  L.   IBM,  th.  GOO.    la  effect  April  St,  IMM. 

i  S32.  JndvineBt  t  how  pleaded. 

In  pleading  a  judgment,  or  other  delenniualion,  of  a  court  or 
nlBcer  of  npecial  jurisdiction.  It  Is  not  necessary  to  state  the 
factn  conferring  jurisdiction;  but  Ihe  judgment  or  determination 
may  be  stated  to  have  been  iJoly  ^veo  or  made.  If  that  allega- 
tioa  is  controrerted.  the  party  pleading  must,  on  the  trial,  estab- 
li<h  the  facts  conferring  jarlsdictiou. 

u.,  I  ist. 

I  583.  CosdltloB*  pFcevdeali  how  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  In  a  con- 
trKt,  it  is  not  necessary  to  state  the  facts  constitntlug  perform* 
aace;  bat  the  parly  may  stale,  generally,  that  he.  or  the  person 
wboDi  he  repreaentsi  duly  performed  all  the  conditions  on  bis  part. 
If  that  sUegatioii  is  controverted,  be  must,  on  Ihe  trial,  establish 
perfonnance- 

M..  part  St  I  162. 

I  S34.  iMtraneal  for  payneBt  ot  aianeri  koiv  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
■pan  nn  instrument  tor  the  payment  of  money  only,  the  party 
■tay  set  forth  a  copy  of  the  instrument,  and  state  that  (here  is 
tne  lo  him  thereon,  from  the  adverse  party,  n  Kpecified  sum, 
>hieb  he  claims.  Such  an  allegation  is  etinivalent  to  netting 
brth  the  instrnment,  according  to  its  legal  effect. 

U.,  part  ot  I  laa,  aoi'i].    Se«  i  ]»1T. 

(  BSB.   FIcadlnVB  la  lihel  and  slaBdeF. 

'  It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
is  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
tke  application  to  the  plainlifF.  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
Marerning  him:  and,  it  that  allegation  is  controverted,  the  plain- 
ffl  must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
W  may  prove  mitigating  clrcnmstances.  notwithstanding  that  he 
Ih  pleaded  or  attempted  to  prove  a  justiGcatioa, 
«-,  tie*.  ,-■        , 

100  i.,<|...,C.(H1HlC 
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I  ft.1fl.  I  Ani'd,  18T7.I  Plrsdl>K  ■Hltlratlas  clrmnataBcea 
In  artlon  lar  ■  it-ronn. 

lu  Nil  action  to  returor  damHirea  for  the  breach  of  «  promiue 
to  ranrry,  or  for  a  p<>rHODnl  injury,  or  bq  injury  to  property, 
Ihf  defendant  niuy  prove,  at  the  trial,  facta,  not  amounting  tu 
a  toinl  dtfeiice.  lendiiiK  to  mitigate  or  othcrwiae  reduce  the 
lilattilifT'g  ilnmugeK,  if  they  are  set  forth  in  the  answer,  either 
ivlth  or  without  one  or  more  defencea  to  the  entire  cause  of 
(il'tion.  A  defendant,  in  default  for  want  of  an  answer,  may, 
uiKin  n  reference  or  inquiry  to  ancertain  the  amount  of  tile  ptain- 
tiff's  daroaKex,  prove  facts  of  that  description. 

I  .137,    [Am-d,   18T».]    FrlVDloan   pIr««lnKai   how   dlipoHd 

If  a  demurrer,  answer  or  reply  tg  friTolons,  the  party  preju- 
diced thi'rehy,  upon  a  previous  notice  to  thv  adverse  party,  of 
not  less  Ihnn  five  days,  way  apply  to  the  court  or  to  a  iadge  of 
the  court  f<ir  juditmcnt  thereupon,  and  JitdBinent  may  be  B'ven 
iiecordfnKly.  It  the  appliention  is  denied,  an  appeal  eannot  be 
taken  from  the  determination,  and  the  denial  of  the  applieation 
does  not  prejudice  any  of  the  etiboequent  proeeedlnc*  of  either 
party.  Coxtx.  as  upon  a  motion,  may  be  awarded  upon  on  appli- 
cation pursuant  to  this  section. 

rn.    I'rot-..    1    247.      s»    I    54T. 

I  II3H.  Sfasm  dclencvB  to  be  atrlcken  ant. 

A  sham  ansner  or  u  shuni  defence  niay  be  strieLen  out  by  the 
court,  upon  motiou,  and  upon  such  terms  aa  the  court  deema 
just. 

I  S3&,  Material  Tartanev*)  how  provided  (or. 

A  varianee.  between  an  atlegatiori  in  a  pleading  and  the  proof. 
In  not  nlHterial,  unlesa  it  haa  aitually  misted  the  adverse  party, 
to  hin  prejudice,  in  maintaining  his  aetion  or  defence,  niion  the 
merits.  If  a  party  lusiats  that  he  has  been  misled,  that  fact, 
nnd  the  iiartlculars  in  which  he  has  been  misled,  iBust  be  proved 
til  the  satlsfnction  of  the  court.  Thereopon  tlie  court  muj,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  Bueh  tertna 
(iH  It  deeniH  just. 

(  S40.  imnalcrlal  varlsMceat  how  proTlded  for. 

Where  the  variance  in  not  material,  as  prescribed  iu  the  latit 
Kei'tion,  the  court  may  direct  the  fact  to  be  found  accordlns  to 
the  evidence,  or  may   order  an  immediate   amendment,   without 

t<i.,  I  no. 

I  S41.  What  to  be  deemed  a  fallare  at  proof. 

Where,  however,  the  allegation  to  which  the  proof  la  directed, 
is  unproved,   not  in  suuie  pnrtictilar  or  jiarticulars  only,  but   iu 
its  entire  scope  and  meaninic.  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  pronr. 
Id.,  I  ITI. 

f  342.  lAm'd.  invr.J    Anendnents  of  eonne. 
Within  twenty  days  after  a  plending.  or  the  answee,  deinnrr^r  j 
or  Ti'piy  theri'tn.  is  served,  or  at  any  time  before  the  period  for'' 
110 
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irea,  the  pleading  may  be  oace  amended  by  the 

without  costs  and  wilbout  prejudice  to  the  pro- 
had.  But  if  it  is  made  to  appear  to  the  court 
waa  nmeoded  (or  the  purpose  of  delay,  and  that 
J  will  thereby  lose  the  benefit  of  a  term,  for 
is  or  nuiy  be  noticed,  the  amended  pIpHdine  may 
or  the  pleading  may  be  ronlored  to  its  original 
DrniB  impuKed  as  the  court  deems  just. 
I  ITZ.  remodelled;  L.   ISDT.  cb.  4TD.     In  rScrt  Sept.  1, 

d  plendlnsr  to  be  ■ervctl;  anaircr  thereto. 

ng  is  auiended.  as  prescribed  in  (Ue  lust  section. 
UHt  be  served  upon  the  attorney  for  the  adverse 
to  demur  lo,  or  annner  the  ameodt'il  pleading, 
ays  thereafter,  has  the  same  effect  as  a  like 
lo,  or  answer  the  original  pleading.  " 

and  ot  i  l«a. 

'87T.]  9Biipleiueiit>l  pleadlacB. 
icntion  o(  either  party,  the  court  may,  and,  in 
1st,  upon  such  terms  ns  arc  just,  permit  him  to 
nfal  complaint,  answer  or  reply,  alleging  mate- 
3ccurred  after  his  former  pleading,  or  of  which 
when  it  was  made;  including  the  judgment  or 
)etent  court,  rendered  after  the  commencement 
letermining  the  matters  in  controversy,  or  a 
e  party  may  apply  (or  leave  to  make  a  supple- 
either  in  addition  to,  or  in  place  of,  the 
In  the  former  event,  if  the  applicntion  is 
ional  remedy,  or  other  proceeding  already  taken 
not  affected  by  the  snpple mental  pleading;  but 
adverse  party  to  have  it  vacated  or  set  aside, 
cases  presented  by  the  original  and  suppleroeutal 


STT.]    Mallon  to  strike  oat  Irrelevanl,  etc., 

iindant.  or  scandalous  matter,  contained  In  a 
;  stricken  out,  upon  the  motion  of  a  peruou 
!.  Where  scandalous  matter  is  thus  stricken 
whose  name  is  subscribed  to  the  pleading  may 
ly  the  costs  of  the  motion,  and  his  failure  to 
punished  as  a  contempt  of  the  court. 

1877.]    ladeABfte   or  noeertitln  alleBmtloaa, 

aore  denials  or  allegations,  contained  in  a  plead- 
inite  or  uncertain   that  the  precise  meaning  or 
if  is  not  apparent,   the  court  may  require  the 
ide  delinite  and  certain,  by  amendment, 
mo'd.     Stt  Rale  22. 
.    KMM.]  Mnllunn  for  JntlKiix-ul  npon  iilenA- 

is    Mllifll-d 


HihyGooj^lc 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action. 

TITLB      I. —  Arr»i.   rcndlDC  Ow  AcUon,  md  rnmcdlnn  TbcnaiHO. 

TITLB     II.—  Injiiui-Ilon. 

TITLK  111.— All«:birrnt  or  rmpertT. 

riTUR  IV.— OOm     l-roTlBlDOtl    Renedln:     Omrral  and    Uls-rUaiwaia  i 

TITLE  1. 
Arrett,  penilinff  the  action,  and  proceedinj»  iherevpon. 


ARTICLE    FIRST.- 

Ctuel  Khfre  an  order  of  arreet   naff   bt   granltd,  and   persont 
liable    lo  arreal. 


rifiit  ti>  irrpwl   i1^>ei]ilH  \ ^   ,., 


{  B*0.  [Am'd.  1877  nsil  ISMfl.l  Wben  the  rlKbt  to  awrrmt 
ilepeDUH  niton    Ihe  n&fnre  of  the  netlon. 

A  ilpfpiiilHiit  may  !«■  nrri'nted  in  an  iicti":i,  hh  prewribod  In 
lliix  lille.  n-lieri'  llie  uotiuii  in  linmcht  fur  citllpr  of  the  followiug 

I.  To  rpi-m-iT  n  fiiip  nr  iiPiinltr. 

"2.  Tu  rr-rriviT  lininnf-ps  fur  n  pcrHoiiiil  injury;  an  injury  lo 
lirojM'rty,  iii(-lii<HnB  the  wnmcful  tHkine.  dptpntion  or  <-«iiverK)on 
iif  iit'iwinal  prniwrl}':  hrerioii  of  n  proniiHe  to  niHrry;  luistytndurt 
cir  ii'Klect  in  nlTIr*.  or  in  n  profeonlonal  em|i1oyni?nt;  fraud:  or 
<1iHvlt.  or  to  mMTcr  a  i-hnttel  whprp  it  i»  allps^  in  thp  complniDt 
that  the  chatti'l  ')r  a  iiart  thereof  hnn  been  concealed,  removed 
or  iliNpoRiHl  of  Ml  tlinl  it  cimnnt  lie  fruinil  nr  tnkpn  by  the  sheriff 
and  witli  intent  tliat  it  ithould  noi  lie  no  found  or  tnken.  nr  to 
■leprlri-   the   plnintifT   nf   the   henpfit    thereof;   or   to   recover    for 
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moneT  rtoeiTed,  or  to  ireovpr  proi«rly  or  damages  for  the  wm- 
TVTBtoii  iiF  mis  application  ol  propei'f;  ivhere  It  la  all^g^  in  the 
complaint  thnC  the  mone;  WHa  received  or  the  property  was  niri' 
hrtileil  or  tr.Titdiilentlr  misapplit'd  l>r  a  public  olSccr  or  by  nii 
attorney,  solicitor  oi"  cyunselor,  or  by  an  ofHcer  or  a^eDt  of  a. 
CDTTioratioa  or  bnnkinK  Rssociatioa  in  the  cotiree  of  his  enipliiy- 
meot,  or  by  a  factor,  aitpnt.  broker,  or  other  piTson  in  n  fiduciary 
eapscity.  Where  such  allegation  is  made,  the  plaintiff  cauuot 
rNOTer  nnlpsa  he  proves  the  same  on  the  trial  of  the  action;  and 
■  jadsment  for  the  dofondant  is  not  a  bar  to  the  Dew  action  to 
rtcover  the  nionpy  or  chattel. 
3.  To    recover    money,   funds,    credits,    or   firoiietty,    held    i 


uimed  b,v  the  State,  or  held,  or  owned,  officially  or  otlierwlxe, 
for  or  in  bebaU  of  a  public  or  KO^eni mental  inlercat.  bv  ii 
mnnicipal   or  other  piiWic  corporation,   board,   officer,   custodial 


M'  other    rliTlaioQ,    Babdiviaion,   department,    or    portion    ._    

State,  which  the  defendant  hna,  without  right,  oblained,  received, 
coaverted,  or  disposed  of.  or  to  recover  dnmsges  for  so  obtaining, 
RCeivini,',   pnyine.   converting,   or  dispoKlnx  of  the  same. 

4.  [Addrd.  iRTni  nin'd,  iMMi.)  In  au  action  upon  contract, 
fipiesa  jr  Implied,  other  than  a  promise  to  marry,  where  it  la 
alleged  in  the  complaint  that  the  defendant  was  ftullty  of  a 
tnnd  i :  contracting  or  incurring  tbe  llabilil?,  or  that  he  has 
rinc*  the  making  of  the  contract,  or  in  contemplation  of  makiug 
of  the  same,  removed  or  disposed  of  his  property  ivifh  inteiit 
to  defraud  hia  crediloi  i,  rr  ia  about  to  remove  or  dispose  of  the 
sanw  witb  like  intent:  but  where  anch  allegation  is  made,  the 
nliiiiitifl  caanot  recover  unless  be  proves  the  fraud  on  tlit  trial 
of  the  action:  and  a  judgment  tor  the  defendant  la  not  a  bar 
to  r.  new  action  to  recover  upon  the  contract  only. 

Ot.  Pnr..  i  170.  Bm'di  L.  1888.  cb.  STI. 

I  SBO.  [Am'd,  ISTT  iiBd  lAHII.]  When  the  rlvht  to  Hrrpat 
dc^TMdrt   partly  niton   cjitrlnHlc   fncta, 

A  defendant  may  also  be  arrcHted  in  an  action  wherein  the 
Judgment  demanded  re<]nires  the  performance  of  an  act.  th<> 
neglect  or  refusal  to  perform  which  would  be  punitihable  by  Ihf 
conrt  »M  a  contempt,  where  the  defendant  \a  not  a  resident  of 
the  Slate,   or.   being  a   resident,   is   about  to   depart   Iherefroiii, 

trenson  ot  which  non-residence  or  departure  tiiere  is  <lnncpr 
t  a  jndffment  or  an  order  requiring  the  performance  of  the 
act  will  be  I'cndered  ineffectual, 
■atatttnt*  fw  part  of  |  179,  Co.  Proc.:  L.  1880,  cli.  eiz. 
I  asi,     [Am-d,    It'TT  Knll    18MR.1      Order   n-|ien   Bnil   ivheru 
VBBtedf  wfc««  vt  rlKht,  Had  when  illacretlonnry. 

In  a  case  apecifled  In  tbi;  last  section,  the  order  of  arrest  c;iri 
be  granted  only  by  the  court,  la  always  in  its  discretion,  and 
Biay  be  Kranted  or  served,  either  before  or  after  final  judgment, 
unless  an  appeal  fruci  the  jndtrmcnt  in  pending,  upon  which 
**caritT  has  been  given,  sufficient  to  stay  the  eiecntion  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
kot  it  may  be  granted,  where  n  proper  case  therefor  is  presented, 
at  aav  time  before  final  judgment, 
L.  18M,  cH.  «T3. 

I  BS2.    KorrlKii   ]BdKm«iil  not  to  affect  rl*ht  to  iirrest. 
The  recovery  of  judment  In  a  court,  not  ot  the  State,  for  the 
nine  cause  of  action;  or.  where  the  action  Is  foiiuiled  upon  tratiid 
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■  ik-ttir,  fo.-  tlip  price  m  value  it(  lilt  proiU'tty  ubtaiDed  tbeKbr; 
tea  aot  nfl'ect  tUe  right  of  the  plaintia  to  ftrresl  the  ilefendim, 

I  prcsuribRd  iu   Ibia  title. 

)  nKI.    [Am'd,  187T.]      Wonuin  not  to  be  BrFented,  except, 

A    woman    cannot   be   arrexted.    bb    prMorlbed    in    this   litln, 
[cept  ill  a  CHflp   where  the  order  L-aii   be  granted  only   by  tl» 
iiut;  or  whero  it  appears,  Ihnt  the  action  la  t^  recoTer  damaie* 
ir  a  wilful  injury  lo  person,  ehnracler,  or  property. 
;«t  (snUnce  of  Co.  Pioc.,  |  1TB. 

i  004.  [Am-d.  IMT.]  Idiot,  Iniiudc,  or  Inteat  nadrr  (oar- 
■nn,  ■(  arrested,  lo  be  dliieliBrKcil. 

A  lunatic,  an  Miot,  or  an  infant  under  the  afce  of  fourtMD 
■ars,  if  arrcHled.  may  be  discharged  from  arreat,  as  a  priTl- 
getl  person,  in  the  discretion  of  the  court.  The  application 
T  hiB  dlschnrice  may  be  made,  in  his  behalf,  by  a  relative,  or 
r  an>;  other  iterson  whom  Ihe  court  or  judge  permita  to  repn- 
nt  him,  for  the  pur[)OBe. 

I  HSR.    Peraon  mued  In  a  repreaentatlTe  earaollr,  not  ta 

A   perxon   proxeetited    in    n    reprcKenlativo   capacity,    as   iK^r, 
;ecutor,  RdminlHlnilor,  legatee,  devigee.   next  of  kio,   nisignee, 
'  trnalee.  cnnnot  lie  arrested,  as  preaeribed  in  this  title,  except 
ir  his  personal  net. 
iodeUed  npaa  3  B.  S.   S4B,  j  e  {Z  Edm.  3Be>. 
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I    executing,  and  vdeatijig  or  modifying   the  order  < 
arreei. 

Td?r  reqnlnid  for  arreM;'  bow  gnoted. 

rhcD  order  raij  be  si"<al:  eBti  or  oomldtiDt  aulMMDeiitlT  midi 
wuiIlT,   upon  ordpr  of  Brrwt  Diidp  by  ■  ]ii<Jge. 

opt. H  of  p, pen  to  be  dollTo™!  lo  defeo'dBot;  arlflmlg  to  bo  ei« 


Dpcnedeu,  nnlna  dofeBdant  1>  cbanted  In  eipcotlon,  etc. 
[Aiu*d,    1ST7.]       UFdcF    required    tor    arrrati    hOTT 

er  for  the  arreBt  of  the  defemlfint,  eswpt  ns  otiiorwisp 
H  in  BectioD  five  hundred  and  fifty-one  of  this  net.  tnoHt 
lied   from  a  judKe  of  the  cotirt  in  which   the  nction  Is 
or  from  any  county  judge. 
.,  i  ISO.    Bee  gi  soe,  ass  lad  1949,  poet. 

[Aai'd,  tSTB.]      Proof  neceKaaFr   to  procure  order. 

der  may  bo  irranted.  in  a  case  8[»ecifiM  in  section  five 
and  forty-nine  of  this  net,  where  i(  nppeara  Yiy  thp 
of  the  plaintiff  or  any  other  person,  tbat  a  Biitncient 
action  eilsta  aguinst  the  defendant,  as  prescrllx-d  in 
ion.  It  may  be  gfanted,  in  a  case  specified  in  section 
dred  and  fifty  of  this  act.  upon  the  like  proof  that  a 
canBC  of  action  exists  HKainet  the  defendant,  as  pre- 
n  that  section,  and  of  the  other  matters,  extrinsic  to 
le   of   action,   Bpccified    in   tbat   section.      The   a  Bid  av  it 

0  contain  any  statement,  tending  to  determine  the 
of  bail  to  be  required. 

11.   wlCb  modlflcatloiu. 

[Am'd,  1S79,  1880.]  When  order  may  be  arrantedi 
f  complaint    anbaeqaently    made. 

t  to  th«  proTJaioni  of  the  last  preceding  section,  the 
ir  be  granted  at  any  time,  after  the  commencement  of 
)n.  It  may  alao  be  granted  to  accompany  the  sum- 
it  at  any  time  afler  the  filing  or  service  of  the  com- 
be order  of  arrest  must  be  vacated  on  motion,  if  the 
t  fails  to  set  forth  a  siifiicicnt  cause  of  action,  as  re- 
j  section  five  hundred  and  forty-nine  of  this  act,  but 
Le  order  is  applied  for  after  the  filing  or  service  of  the 
t,  the  court  t>efore  granting  the  snme  may  without 
irect  the  service  of  an  amended  coni|)laTnt  so  as  to 
to  the  allegations  reijuired  In  subdivisions  two  and  four 

1  five  hundred  and  forty-nine  of  this  act. 
1;  I^  1684.  cb.  SIS. 
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i    S08.     [Am'd,     IH7U.]       Sri-urltr,     upon     order    or    arrest 
nM>d«  br  JndK«. 

Except  where  tbe  action  ia  brought  for  a  cause  specified  in 
■QbdiTisloD  tliird  ot  scctloa  Qre  hundred  nud  forty-niue  o(  this 
act,  or  in  a  ease  where  it  is  speiiuilj  |ire^ci-ibed  bj  law  that 
security  may  be  dispensed  with,  or  the  Htcurily  to  be  giTen  Is 
B|>ecially  regulated  by  law,  the  judge,  before  he  grants  tlie  order, 
mast  require  a  written  uudertakinE  un  the  part  ot  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defeiidant 
.s  judgnieiit,  or  il  it  is  finally  decided  lliat  the  plaintiff  was 
-,t  entitled  to  Iha  order  o(  arrest,  the  i  luiuliff  will  pay  all 
coals  which  may  be  awarded  to  the  defendant,  and  all  damaces 
which  he  may  sustain  by  reason  of  the  arrest,  uut  exceeding 
the  sum  specified  in  the  undertali:uK.  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  ot  unil  required  by  the  order, 
aod  not  less  than  two  hundred  and  fifty  dollars. 

Oo.   Pkk..  part  ot  1   182. 

I  SSO.    Id.)  upov  ord«r  of  ai-real  cntnled  br  tbe  eoarl. 
Where  the  order  con  be  ttranled  only  by  ibe  court,  an  under- 
taking on  the  part  of  the  plaiuliff  may  be  dispensed  with.    If  it 
is   reauired,   its   form,   and   the  security   to   be  giren   thereupon, 
must  oe  such  as  the  court  prescribes. 

CoTen  case  of  a  Be  ucat. 

g   S9t.      [Am'd,   IB77.1      Contentu    ot   tbe    order)  to    wbon 
■llrectedl   wben   to   b?    deputed. 

The  order  must  be  subscritied  by  the  ptaintifTs  attorner,  and, 
except  where  it  is  granted  liy  the  court,  by  the  judge.  It  ma^ 
be  directed,  either  to  the  sheriff  of  a  particiilnr  cminty,  or,  gea- 
erally,  to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  tn  arrest  the  defendant,  if  he  is  found  within  his 
county;  In  hold  him  to  hail  in  a  specified  sum;  and  to  return  the 
order,  witli  his  proccediags  thereunder,  as  prescribed  by  law. 
Th(-  pInintilFa  attorney  may,  at  his  option,  by  on  indorsement 
upon  the  order,  or,  where  it  was  Rranted  by  the  court,  upon  the 
copy  thereof,  dellTcred  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  ease,  he  cannot  be  ar~ 
resied  afterwardK,  under  the  same  order. 
Co.  Proc.,   part  of  1  183.  uu'd.  S««  |  CM.    Bee  alHi  Eul*  li. 

I  n«2.    [Ain-d,  187tt.]     Copies  of  papers  to  be  dellTered  to 
defendnnti  orlslnals  to  be  flled. 

The  order  ot  arrest,  or,  where  it  was  gi  anted  by  the  cotirt,  a 
certified  copy  thereof,  subscribed  by  the  pliiintiff's  ottorney;  and. 
In  eitlier  case,  the  papers  upon  wlileb  the  oi'der  was  grnnted,  with 
(he  underinbinfr.  if  any:  mist  Ik-  rtt^lvered  to  the  sheriff,  who, 
upon  arrcKling  the  defendant,  must  deliver  to  him  a  copy  thereof. 
1  he  paiHTs,  upon  which  the  order  was  rtranted,  with  the  under- 
Isking,  i^  ^ny.  must  lie  filed,  wlih  the  order  of  arrest,  or  a  cerll- 
iied  copy  thereof,  at  the  time  prescrilied  for  filing  the  same,  in  sec- 
tion five  hundred  and  ninety  of  this  act. 
Id.,     I   184,    sm'd   bj   tbe  aaiUtlai]  of  tb«   last   senleaee.    Bn  |   EM.    Bm 

)  BO.<t.    Arrestt  bow  luiidc. 

The  sheriff  must  execute  the  order  by  arresling  the  defendant, 
if  he  is  found  within  his  county,  and  kcepiiic  nim   in   custody, 
until  discharged  by  law. 
.  U.,  lest  dame  of   ]   IStt. 
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[Am'd,    IHta.]      Gravrnl    provliiinn    laa   to    prlv 

tlo  does  not  nliiidKe  or  nfffi-t  u  priviloBi^  froiii 
luw,  or  a  riglit  uf  uctiou  fur  ii  bTi'uili  ilii'i'i'iif.  A 
:h<iu  id  entitled  to  be  <lisotiiir!;eil  from  iini-st.  ' 
rision  li  nut  uiadt^  tliercfor  )>.v  law.  by  tiie  coiii'l. 
treuf;  of  liy  the  count}-  jndee  i>f  a  cmiity  wIiit 
iH  ma(l<>.  The  oriler  miwt  lie  iiinde,  iinon  proof,  b, 
the  fa<>t!'  enlillintc  thi>  niipllrnnt  to  tlie  iiii>rhnTi;f> 
:  and  dischartte  are  not  a  bar  to  a  new  arrcxt.  aFt< 
lias  ceaKed.     The  cuitrt  i<r  jiiilfc  iiiu.v   iiiiike  llii' 

plaintiff,  or  to  both. 


Defendant   mrreiitvd    to    have    tn-cnty   *lByh   to   i 

where  an  order  of  avn-al  am  \><.'  emtit<'<l  only  by 
defimdant,    urreHted    licCoi-e  answer.    linK    tn-oiity    (In 
arrest,  in  wtiich  !■■  answor  llit>  iiimiilaiiil:  and  jiidgni 
I  toyed  aii'ordiiigjy. 
Ill  for  pact   ot  <•„.   Proi',.   |   IRJ. 
lAm'd,    1)S7T.1      Wke»    apiilleullon    to    be    msdc 

wL«re  an  order  of  nrrciit  run  be  (triinted  onli'  bv 
defendant.  ari-ested  ax  prcHcribeil   in  this  lith'.  iililv. 

before  final  Jndinnenl.  or,  If  lie  vnn  arri'Hied  wit 
ayx  before  tiual  jnihrment,  nt  aii.v  time  within  twe' 
r  the  amrat.  apply  to  racate  tile  order  of  nrnvt:  or 
e  nmount  of  baih  ur  t»  iiini'RSp  tin-  Hit-nritv  uivt>n 
tllT:  or  for  one  or  wore  of  tboHe  forms   nf  relief, 

■  in  the  alternative.  In  u  ea«e  where  the  onler  "f  iiri 
rmDled   only    by    the    eoui't.   a   like   ai>|)lii'Uliiin   muv 

any  time  wUliin  Iwenly  dnys  .iflPr  the  iirivsl;  iind 
■n  to  ini'rense  the  seini-lty  aiven  by  tile  iilnlutilT,  may 
any  time  before  liiiul  juil);nient. 

n  the  papers  nimn  whiib  llit-  urdei-  W!\*  i:niiiti-d: 
Re.  it  must  be  unide  t»  the  eoiirl.  or.  if  the  order  \ 
ty  a  jndBe  ont  of  e.inrt.  to  the  (Mime  jndK<'.  in  <'<inct 
mrt.  and  with  or  willunit  noili'e.  as  he  dii-iua  pru|i 
Jiniliention  iiiiuit  lie  lirniil  njion  thime  papers  only, 
e  founded  nguin  proof,  by  atlidnvlt.  <>u  tin-  |iart  of 
':  in  wbteh  ense.  it  iiiiikI  lie  ninde  tn  Ihe  cuiirl.'ir.  if 
s  granted  by  a  jniljre  out  of  n.iirt.  to  any  Jndue 
■.  HiK*n  notice,  mid  it  may  lie  i.piHiseil  by  new  pn 
rit.  on  the  part  of  the  phiintifT.  lemlinc  tn  wnsinin  r 

I    relies   njion  ii   disriiii rue   in   i.i.Mkriiiitiy.   'r>r'iiti..ii   ii   . 

■  (-xr.neratinn.  Brimled   In  in-nlvpul   [.roeo.'diiiKs^   in  wb 


U  r>G!»-72  ARRKST  AND  BAIL.  o.  7,  t,  1,  fl.2 

i-H^f.   iIk'   iiliiiiitiff  limy  hIiuw   aiiy   matter  lu   avuidauc-c   tb«reuf, 
wliii'ii  lit;  uiih'lit  Hhow  ii|>uii  the  trial. 

BubKtituIe   rur   Cu.    I'tuc..   f   HOG. 

I  WW.    IRepealed.  1877.] 

(  570.    [Keppaltd,  18T7.] 

1  BTi.    [Heiieali-d,  1877.] 

I  5TB.   T. 

Exctiil  in  a  ciitte  wlicn*  nu  ordrr  uf  arrest  can  be  granted  only 
by  the  cuurt  if  the  plalutilf  uiirL-UKuiiabl>'  delay  the  trial  of  the 
II <'t  11)11  or  iicgliH'ti!  to  enter  judiciiieiit  tLi'reiu  vitbin  teu  day 
litter  it  its  iii  his  iHiwer  to  do  a»,  ur  neKlectn  tu  ieslle  exet-iition 
uKuiiiHt  tile  i>erHoii  of  tbe  defendant  within  teu  dayu  after  tlie 
reiiini  of  tile  exefiitiuii  agiiiust  the  iirojHTty.  aud  in  any  event 
ni'Kloets  to  isHtie  tbe  sauie  within  three  luonthn  after  thp  entr)- 
■if  the  judicuieiil,  or  wheutver  it  sbuU  apiienr  to  the  sntiiifactiou 
of  the  court  that  the  jiluiutiff  in  au  action,  or  a  jnilxment  cred- 
itor in  D  judKUieiil,  deln.VH  tlie  eiifiin>ement  of  hix  reniedien 
therein  liy  <«llnKioii,  or  for  the  puriHisc  of  atlowiUK  the  debtor 
to  r(>niniti  in  iiriKou  under  tbe  niaudnle  in  nn.v  other  action,  be- 
fore the  iHHiiiug  of -the  iiniiuUle  in  fnnir  of  Kiich  creditor,  so 
iiH  to  iufHliKi'  a  conliniied  niid  extended  liotiriHonnient  hy  virtue 
of  (he  Hfr'arute  maiHlntcH  in  tbe  HilTereiit  n'-tion!;.  the  defendant 
iniiNt  11111)11  hJH  o|>|)liciition.  ninde  n|>nii  notice  to  the  plaintiff,  be 
dJKcbnrged  fniiu  cuHtody  if  lie  has  already  lieen  taken  iioder  thi< 
nuiDdiitc  fiKiiintit  him  in  sncli  a<'tion:  or  if  he  has  not  yet  been 
inipriHoneil  Ihci'ein.  In-  rcMeveil  fnnn  irapriKonraent  by  yirtue  of 
Hiicli  mandate,  by  tlie  court  in  whioh  the  action  n-nx  commenced. 
nnlesH  reaxonahle  cuuae  ik  iiliown  why  the  application  ahoiild  not 
be  granted,  A  Uefeiidaiit  diacIiarKed  as  preHcribed  in  this  section 
vhiiU  not  he  arrested  upon  au  execution  isHtied  lllMO  the  judgnient 

Co.  Proc.,  part  or  |  288.  am'd:  I,   ISflB.  ch.  012. 
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ARTICLIC  THIRD. 


a  be  dlscbirged  on  ball  n  depoclt. 

M  or   njacUoo  of  bill. 


for  llbertlef. 
oStrcd  ■•  b* 


bli  dlMbana  tnii  llablUtj. 
aluiL  iberUr! 

Sant  to  be  dlackHr|[«d  on   bnll  or  arpiutt* 

t.  Rt  BUT  time  berore  he  ie  in  cnntompt.  where 
'  Krantrd  onl?  b;  the  court,  or,  id  aiiy  other  casf. 
Tore  exn^ntion  nKniniit  his  perKon.  must  be  dis- 
rrcat,  pither  u|)on  KivinfC  bail,  or  upon  depoaitlnx 
hI  in  the  order  of  jiirest.  The  defendant  may 
ike  the  depoHit,  ininiediiiti'ly  npnti  h<H 
I  day  or  nijrht:  and  he  ■>■""•  hnun  rant.. 
'  for  anc)  to  procure  ba 

mm-d.    S«e  poll.  (  1706. 

defeuiliiBt  mar  elect  to  iclve  tiall,  v<o.,  or 
■rttf*. 

lefendant  ia  aotuallj-  confined  in  the  jail,  liy  vir- 
of  arreHt,  and  linal  or  intiTl'irutor.v  judgment  baa 
gainst  him  in  the  action,  l>nt  iin  <-xeni(ion  ngainst 
ot  Iieen  laiined,  be  nia.v  elcc'.  eillier  to  trive  a  bond 
of  the  jnil,  or  to  give  bail  or  make  a  deposit,  as 
a  article. 

taklnv  of  the  ball;  what  (o  conlaln. 

t  may  give  bail,  by  deliverinji  1o  tbe  sberiff  a 
king,  In  the  anm  Kpecitied  in  the  order  of  arrest. 
J  or  more  sufficient  hnil.  stntinit  tbeir  jiluei'S  of 
:ciipationB,  to  the  foiiowing  effect: 
■r  or  nrrest  coidd  be  irronted  only  by  the  court, 
ant  will  obey  the  direction  of**  court,  or  of  an 
contained  in  an  order  or  n  jndiiment.  re<]uirin|f 
the  act  Bpeclfied  in  tbe  order;  or.  in  default  of 
It  he  will,  nt  all  tlmi'S.  reinler  [■imself  amennble 
1  ptlnixh  him  for  the  ominnlnn. 
n  is  to  recover  a  chattel,  that  the  defendant  will 
■  plaintllf.  If  delivery  thereof  ix  adjudged  In  the 
pay  any  aura  recovered  ngaiijst  him  in  the  action. 

>mllted  bj  crnr  In  >Dgro»lii(. 
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3.  Id   any   oth(?r  case,   that   tbe  defendant   n-lll,   at  all  llvatt, 
renrlpr  himvolf  .-inicnable  lo  any  mnndnle,  which  xaixy  be  iamti 
to  ptironi!  11  Hnnl  judgment  ae'shiBt  him  in  the  action. 
SnbMltDte  for  Co.  Proc..  I  I8T. 

i  BTfl.    [.\m'd,   1870.1    BxamlnatlOD   of  perBOnn   ofleT*«   m 

It'i 

Ihf  ofHrcr,  tnkinK  tlie  acknon'lcilKineDt  ot  thu  unilprtiikiuK,  i 
If  tho  Rhpriff  fn  rprj tiires.  pixnniiDc  nndcr  onih.  to  n  rcBBoijatii' 
extent,  thp  pprsons  offcrinjr  to  lioooini^  bnil,  poncprnlnK  (lieir  proi> 
erty  ond  their  drcumstancea.  The  examination  oiUEt  be  rediii^ 
tu  rvritiiLg.  siiliscribed  by  the  boil,  and  attnehed  to  the  uu^lf^ 
takinR. 

From  S  R.  B.  SSO,  |  20  (2  Edm.  39G). 

I  577.  rAm'd,  18711.]  Flllnv.  ete„  ot  paverat  plalntiri 
Bori-ptnni-p  Ar  rpjectlon   ot  bull. 

Within  three  days  after  bail  in  giyeD,  the  eheriff  nitiHt  delivpt  tn 
tlie  plnintitFs  attorney  eopiea.  eertilipii  by  bliu.  of  the  order  o(  ar- 
rest, return  and  nndertaklng.  The  plaintiff'n  nttompy.  witliin  ten 
days  thereafter,  mnut  nerve  upon  the  slieriff  a  notice  that  he 
docii  not  neeept  the  bail:  otherwiBO  he  ia  deemed  to  have  accepted 
thein.  and  the  aheriff  la  exonerated  from  liability. 

Co.  Prw..  I  JM,  «m'd. 

I  S7H.  Wotleo  of  Jnatlflcatlont  new  nndertatclnv.  If  other 

Within  ten  days  after  the  receipt  of  the  notice,  the  Bberilt  or 
tlie  defendant  may  serve  upon  the  plninlifTB  altorney,  notie*  n! 
tlie  jiiHtifieation  of  the  same  or  other  bail,  specifying  the  plan 
of  residence  and  occupation  of  each  of  the  latter,  before  n  juAev 
of  tlie  court,  or  n  connty  jiid);c,  at  a  specified  time  and  place:  the 
lime  to  be  not  lesn  than  live  nor  more  than  ten  dnya  thereafter, 
and  the  place  to  be  within  the  eonnty  where  one  of  the  bail  re- 
sides, or  where  the  dffendant  was  arrested.  If  other  bail  are 
elven.  n  neiv  nndertaking  must  be  eieented,  as  prescribed  io  sei"- 
tion  fiTti  of  this  act. 

Id.,  i  193.  nm'd. 

I  B79.    annllflcatlOMii  of  liall. 

The  (innliGcalions  of  bnil  are  as  follows: 

1.  Each  or  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  Plate. 

2.  Each  ot  them  must  be  worth  the  sum  H|>eeilied  In  the  order 
of  arrest,  exclusive  ot  propertr  esempt  from  exeention;  hnt  the 
jivlire,  on  in atifi cation,  mny  allow  more  than  two  bnil  lo  Juslifv. 
aevevally,  in  Mima  leaa  Hian  that  apecified  in  I  he  order,  it  the 
while  jnstitieation  is  equivalent  lo  that  ot  two  sufficient  bail 

f  R80.    JnntlApitllon  of  liRtl. 

For  the  puriKJse  of  jnstificntion,  each  of  the  bail  mnst  attend 
■•efore  the  indpe.  nt  the  time  and  pliiee  mentioned  in  the  aiitiee. 
and  be  examined  iin  onth.  on  the  part  ot  tbe  ptaiiitiCT,  touchioR 
Ilia  sufficiency,  in  such  manner  na  the  judge.  In  his  discretiiin, 
Ihinka  proper.  Tlie  jndcp  mny,  in  his  discretion,  adjourn  the 
examination  from  day  to  day.  until  it  la  eoinnleted;  bat  such  sn 
adjournment  mnst  nlwnys  Im>  to  the  next  Judicial  day.  nnlew  by 
conaent  of  parties.  If  reiiuireil  liy  tbe  plainttfTs  attorney,  the 
e\amhintion  mnat  be  reduced  to  wrltius,  and  subscribed  by  the 
bail. 
O..  Proc.,  I  19S.  .m-a.  ^^  ,  „.,.,G(H^ylc 
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{  SSI.    AI>owknp«  ofhsl). 

If  Ihe  jndKe  6nds  the  bail  aufficient,  he  must  anncs  the  pxami- 
ualioD  to  tbe  underlobing,  indorHe  hU  allnwanoe  (tierfon.  and 
rause  them  lt>  be  tiled  with  the  derk.  The  sheriff  \a  thereupon 
exonerated  from  llsbiltty. 

14..  i  ISO.  im'd.     Bee  inat,  {  ITOC. 

I  SS3.  [Am'il,  1004.]  Depoalt  af  moner  with  akcMff. 
A  dercndant.  or  otbet  peraun  arrested  or  attached  nu  civil 
pn>c«fl4>.  who  is  entitled  to  release  on  tuiil,  or  to  jail  liberlica 
OD  Kivins  the  imdertakiag  reqtiired  b;  section  cue  hundred  and 
GftF  of  this  act,  may  instead  of  giTing  bail,  or  such  undertak- 
ing, d^pofiit  with  the  ahcrifl  the  Hum  specified  in,  or  endorsed 
upon  Buch  process,  or  which  might  be  required  in  such  under* 
taking.  The  sheriff  must  Ibereiipoii  give  (he  prisoner  a  certifi- 
cate (if  the  depoait  and  discharge  him  from  cuHtody.  A  deposit 
m>  made  in  lien  of  an  undertaJiiDK  for  jail  libertiea  must  be 
applied,  under  direction  of  the  court,  in  aatisfactioft  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
pajment  of  any  expense  incurred  in  the  defenae  of  an  action 
fur  such  escape,  and  thereafter  the  stirplua,  if  any,  and  in  case 
there  bas  been  no  snch  escape,  tbe  whole,  of  such  deposit  must 
be  reftuided  to  tie  prisoner  or  his  represent atiTe,  and  in  case 
of  a  deposit  in  lien  of  baH  qo  atlnchment  aR'ainst  the  person, 
it  shall  abide  tbe  disposition  of  the  court,  or  a  judfrc  thereof, 
or  a  connty  jndge. 

Id.,  f  197,  ■m'lt;  L.  lUH,  ch.  384.    In  tITHI  April  26,  I9IM. 

I  B88.  F«T>neBt  at  deposit  Into  court  hr  ■lieHIT. 
The  sheriff  moat,  within  (our  days  after  the  deposit,  pay  It  Info 
court.  He  must  take,  from  the  officer  rcceiTinB  It.  two  certiti- 
i-atefl  of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  tbe  defendant.  For  a  default  In  making  the 
pajTuent,  the  oIHcial  bond  of  tbe  slterifF  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 

Id.,  I  IBS. 

(  SS4.    SubstltDtliiK  ball  for  depoalt. 

If  money  is  deposited,  as  prescribed  In  the  last  two  sections, 
bai{  may  he  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  Tlicri'- 
upon  the  judge,  before  whom  the  justification  is  bad,  must  dircci, 
in  the  order  ot  allowance,  that  the  money  deposited  be  refunded 
to  the  defendaDt  or  hia  t^reaentatiye.  and  it  must  be  refunded 
accordinKly. 

Id..  I  iSfi.  .m'd. 

I  SSB.    How  depMit  dlayoaad  o<. 

If  money  deposited  is  not  refunded,  as  prescribed  In  the  last 
■ection,  ft  is,  in  a  case  where  the  order  of  arrest  could  be  tnnnCed 
>nly  by  the  conrt,  subject  to  the  direction  of  the  court,  as  justice 
mgnirea.  before  and  after  the  judgment.  In  any  other  case,  if 
it  remaiDS  on  deposit,  ivhen  linnl  judgment  is  rendered  for  the 
pltintMT.  ft  mnat  be  npplied.  under  the  direction  of  the  court,  in 
Mtisfrnnion  of  the  jnd^nnent.  and  the  snrplns.  if  any.  must  be  re- 
fimded  to  the  defendant,  or  hia  representative.  If  the  final  jndg- 
nmt  is  f'lr  tbe  defendant,  or  the  action  abntes  or  i»  dtacnnlinned, 
the  sum  deposited,  and  remainin):  unapplied,  must  be  refunded  to 
tie  defendant  or  his  represent  at  It  e.  -  . 

gBbttlto4«  t«r  Co.  pHc.,  I  aoo.  >0(Mi: 
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I  B80.    'When  depOKlt  to  he  paid  to  •  tMrd  pceso*. 

At  uny  time  tiprure  the  deposit  is  paid  Into  court,  the  defendant 
nay  deliver  to  the  slieriff  a. written  direotion,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  d>>(endaot  be- 
comes entitled  to  a  return  thereof;  but  without  expreasing  s^y 
other  contingency.  The  diret-tion  muKt  be  ackDOwlmiged  or 
proved,  and  wrtified,  ib  like  manner  ns  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  offleer  who  receives  the  de- 
poHit,  who  inimt  note  the  snbstnnee  fherenf,  with  the  entries  <)f 
the  deposit,  in  his  hooks,  and  npon  the  two  eertfGcntes  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemert  the  prop- 
erty of  the  thinl  person,  suhject  to  (he  plaFntifTs  interest  therein, 
nnd  Hiibjci't  to  the  nchts  ot  a  creditor  of  the  defendRnt,  where 
the  direction  wns  jtlven  for  the  pnrpose  irf  hinderlnR.  deTayinv,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  nrnvt 
lie  paid  to  the  third  person,  where,  by  the  provisione  of  the  'ast 
two  seetions,  ft  in  rc<]nired  to  be  refunded  to  the  defendant,  or  bin 
rpprescntativc. 

I  BH7.  [Am'd.  TRT7.1  SkepIlT,  when  llaJtle  ■■  bnit)  hi'  dla- 
rhmrme  fpom  Il«bllltr. 

If.  after  the  defendant  is  nrrested,  he  iwcHpes  or  la  rescued,  or 
Ih"  bnil.  If  any.  Riven  hy  him.  do  not  jnntify.  when  they  are  not 
accc|>1ed,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
rpitiiire<l  by  section  SS.3  of  this  act,  the  sheriff  Is  liable  as  bail. 
Hut  the  Kheriff  may,  exei'pt  in  an  action  to  recover  a  chattel,  diK- 
chnrce  hiinsi'tf  from  liability,  by  the  Riving  and  Justification  ot 
bail,  as  follows: 

1.  If  the  case  ia  one  where  the  order  could  he  Rranfod  only  by 
llie  n)urt,  at  any  time  before  the  court  directs  the  perfonoBtiei 
of  Ihc  net  Hpeclfied  In  the  order. 

2.  In  any  other  case,  at  any  time  before  nn  execnlioo  Is  tsaued 
nRninat   the   |icreon   of  the  defendant,   u|)on   a  judRnicnt   In   the 

'  C«.  p'ror..  I  2ni,  lnfd. 
1  BK8.    Prnpeedlmicit  on  Jndffment  BKBlnat  aherlS. 

If  judteinent  Is  recovered  nuainst  the  sheriff,  upon  his  liability 
as  hail,  and   an  execution  thereon  i«  returned   wholly  or  partly 
unsatlsfieil.  the  offlcinl  bond  of  the  sheriff  may  be  proaecated,  as 
in  any  other  case  of  delinqneney. 
Id.,  I  203. 

I  R80.    Hall  llahle  1o  -hrria. 

The  bail  taken  upon  the  arrest,  unless  they  Justify,  or  othrr 
hail  are  elven  and  justify,  are  liable  to  the  xherlfF  for  nil  dam- 
aces,  which  he  auKtaina  by  reason  of  the  omission. 
Id..  I  203. 

I  lUm.  tAm'd,  IflTO.l    Flllnar  papera  If  knil  B«t  arlvn- 

Within  ten  davs  after  the  defendnnt  is  arrested,  if  he  dor>s 
not  Rive  hail,  or  it  he  Rives  hnil,  within  ten  days  after  tb'e  juatiti- 
ciition  of  the  hnil,  tho  sheriff  must  file  with  the  clerk  the  nn1<>r 
of  nrrcHt,  or.  where  it  was  Rranted  hy  the  conrt,  the  eerlifit^l 
eopy  thereof  delivered  to  him.  with  his  retnm  therenpon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  imilertaklnB  given  on  the  part  of  the  plaintiff.  Whew 
an  oriler  of  arrest,  directing  the  arrest  of  two  or  more  defent)- 
ants,  has  bi-en  executed  aa  to  one  or  more,  hnt  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  ot  the  order  of  arrest,  Insteail 
of  the  originnl. 

a»«  H  Ml.  MS-     See  iliO  Bnl«  4.  ,  .,,|...,G(^(^llc 
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ARTICLK  FOURTH. 

CharBing  and  ilscharginn  bail. 


defendant   mAy  be  Miirrender-ed- 

iction  to  recover  n  chattel,  the  bsil  tnHy  aurrender 
a  their  own  eiioiieraiiou,  or  the  defetidant  maj 
If  m  oioaeratiou  of  tho  bail,  before  the  expirn- 
to  ansn-cr,  in  an  action  ngalnxt  them.  The  Blir- 
made  to  the  sheriff  of  the  count;,  where  the  de- 

lli*t  ukI  iMt  cUium,  im'd. 

ider   to  be   niRilei  esancrnllan    of  ball 

;nder  the  defeuilaut,  the  surrouUer  muBt  be 

le  defendant  to  tlie  sheriff,  and  require  him, 
defendant  into  bia  cub  tody. 
>f  the  uudertakiug  of  llic  tiail  must  be  dc- 
who  must  detain  the  defeiidant  In  his  cue- 
ion  the  original  mandate,  and  must,  by  n 
aclcDowtedtce  tiie  surrcndiT.  Upon  the  ap- 
lade  U|>ou  notice  to  the  plaintilTB  attorney, 
if  the  sherirs  certificate  and  a  copy  of  the 
of  the  court,  or  the  county  jndBP  of  the 

, m  is  triable,  may  make  an  order,  directing 

exonerated.    On  Gliufc  the  order  nu<l  the  papers 

ipUcation   therefor,   the   bail   are   exonerated   ae- 


18TT.]      Bull  nay  srreat  defendiint. 

e  of  Burrenderinit  the  dpfenitnnt.  the  bail,  at  any 
time  before  they  are  flnalljr  eharsort,  may  theia- 
inthoriij-.  indurs'  ' 


(arr  ■nrreaderi  exonerKllon   of  ball  tlicve- 

fendant  unrrenders  hiiuBelt  in  exoneration  of  his 
■sent  himself  lo  the  sheriff,  and  renulre  the  sheriff, 
ake  him  Into  euBtmly,  in  e.ioueration  of  his  ball, 
(t  delain  him  aceordinsly.  as  prescribed  in  sub- 
of  section  592  of  this  act;  and,  if  requested  by  the 
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bail,  al  anj  time  after  the  surreuder,  the  sheriff  mnet,  by  a  cer 
tiScate  la  writlnE,  achnowledge  tbe  siirrciider.  An  order  (or  ex- 
oDeration  of  the  ball  mar  he  procured,  aa  prescribed  in  secUoD 
592  of  this  act. 

I  K»S.  RiKhta,  rte.,  of  ■herlff  irho  U  lUble  tor  ball. 

Where  the  sheriff  is  liable  as  bnll,  he  hss  all  the  rights  and 
privileKes,  and  is  subject  to  all  t^e  duties  and  liabilities  of  bail; 
and  bail  given  b;  bim,  in  order  to  diucbarge  hinuielf  from  lis- 
)ii1ily.  must  be  reRHrdeil  ns  the  bail  of  the  defendant  io  the  ac- 
tion. But  tliis  Bt'ction  does  not  apply  to  an  actloa  to  recover  a 
cliBttel;  or  to  a  case  where  a  defence  arises  to  an  action  agBinsC 
tbc  bail,  in  consequence  of  an  act  or  uniisslon  of  the  sheriff. 

I  B&U.  Boll)  how  proceeded  kkbIdbI. 

In  case  of  failure  to  comply  with  tbe  iindertekiDir,  the  bail  may 
iM>  proceeded  against  by  action,  and  not  otherwise. 


kefore      aeU*a 


An  a 


court,  nt  any  time  after  the  bnil  have  failed  to  comply  with  tbeir 
undcrtakinif.  Where  the  nnderlnking  was  given  in  an  action  to 
recover  a  chattel,  an  nction  may  be  brought  fherenpon,  at  any 
lime  after  the  return,  whollj'  or  partly  unsatisfied,  of  nn  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
whleb  the  order  «r  arrest  wns  granted.  In  any  other  case,  an  ac- 
tion cannot  tie  brought,  as  prescribed  in  the  last  section,  until 
tbe  following  reqnislte.t  have  Deen  complied  with: 

1.  An  execution,  (igninst  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  Ihc  county  in  which  he  wan 
arrested,  and  i*eluriied  by  that  sheiiff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  tbe  same  sheriff,  and  by  him  returned,  not 
less  than  fitlecn  diiys  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 


t  n9S.  Cotr  of  nherlfl  on  Bach  exesotlOBH. 

The  sheriff  must  dilifenfly  endeavor  tn  enforce  an  exeeution 
iasncd  and  delivered  Io  bim,  as  prescribed  in  the  Inst  section,  not- 
wiilislnndinB  any  direction  he  may  receive  from  tbe  plaintiff,  or 
his   atlorney. 
Id..  133. 
\  009.  Dofvncei  In  action  airoliiit  ball. 

In  an  action  against  bail,  it  is  a  defence,  thtit  an  eseciition, 
against  tbe  proiierty,  or  aRnini>t  the  persou,  of  the  defendant  in 
Ihe  original  nelinu,  wiim  :ioI  i>iHUi-d,  aa  prestTlheil  in  section  five 
hundred  and  ninely-seveii  ot  tlii^  del:  or  that  It  was  not  issued  in 
sufficient  time  Io  enable  the  sheriff  In  enforce  it;  or  that  a  direc- 
tion \\a»  given,  or  other  fraudulent  or  i-ollusive  means  were  used, 
by  tbe  plaintiff  or  his  attorney,  to  prevent  tbe  service  thereof. 
Iil.,in,  BDi'd. 


lief  ot  boll   where   prladpal  1*  iBiprl Boned   oa 

hkrse. 

ludaat  in  the  originnl  acttoD.  atter  hie  discbarse  upon 
rtsooei].  either  within  or  withuut  the.tjtute,  upon  n 
irge.  or  a  conriction  of  a,  criminal  offence,  tlie  court, 
action  against  the  bail  is  pending,  may,  before  the 
f  the  time  to  answer,  and  upon  nolic'C  to  the  adverM 
such  an  order  for  the  relief  of  the  bull,  as  justice  re- 


Ll  ezoBerateil  by  death,  etc, 

an  action  to  recover  a  chnttel,  the  ball  must  be.  ex- 
lere  either  ot  the  foUoniug  events  occnrs,  before  the 
'  tlie  time  to  answer  in  an  action  aguiniit  them: 
ilh  or  the  nriginat  dofcnilant. 

al   discharge  from  the  oblicntion  to   render  himself 
Ihe  process,  direction,  or  pniteedinfB,  with  respect 
\  underlnkinic  of  the  bail  n-na  made, 
■render  to  the  RherifT  of  the  county  where  he  was 
prescribed  in  thio  article, 
ler  event  occnrs,  after  the  commencement  of  the  fl<v 

the  bail,  the  court  muy,  in  Its  discretioD,  impose  the 
the  plaintiK's  cost*  iiud  expenses,  incurred  after  the 
le   execntion   against   the  iiersun,   ns  a  condition  of 

exoneration.    And  the  court  muy,  by  an  order,  made 

to  the  adverse  party,  gruut  suth  fui'ther  time  as 
t,  ufter  answer,  for,  the  surrender  of  the  originul  de- 

thnl  case,  his  surrender,  within  the  time  so  granted, 
^  effect,  as  it  it  bad  l>een  made  before  answer. 


DoliiHihyGoOgle 
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g§  608-04  INJUNCTION.  o.  7,  t.  8,  ».  1 

TITLE  n. 
Injunction. 

Artlcta  1.  Cit»  nbere  an  lii]nni.-tl«i  dmt  t»  giutidi  inntlic  ud  wrrts*  •( 
■a  Injuncllon  gnlcr. 

2.  SccuTllr. 

3.  VacillDc  or  modifjlQC  »a  IdJuocIJod  order. 

ARTICLE  FIRST. 

Cases  where  an  injunction  may  be  granted;  granting  and  lervivl 

of  an  injunction  order. 
8«c.  60Z.  Writ  or  iDjuoctloD  iboUsbed,  lod  order  nbitlnitod. 


iDjunctlOD  pcnillDS  *B  (»■ 


The  writ  of  iojunction  hna  been  abolished.  A  temporary  in- 
junotiou  may  be  granted  by  order,  as  prescribed  in  this  article. 

Part  of  Co.  Prac,.  i  218,  rnn-d. 

I  608.  Injnnetlon,  vrhea  the  rlKht  Ibereta  depcMda  «»OH 
thr  nalBre  of  the  sctlaa. 

Where  it  appears,  from  the  oomplaiDt.  that  the  plaintiff  de- 
maiidH  and  in  entitled  to  a  judgment  against  the  deteudant, 
restraining  the  commission  or  continuanee  of  an  act,  the  commis- 
siua  or  eoutinitance  of  which,  during  the  pendency  of  (he  actiao, 
would  produce  injur]'  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  realrnin  it.  The  cilne,  provided  for  in  this  section,  is 
described  in  this  act.  aa  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

f  W4.  [Am'd,  1H77.]  Iil.i  wkea  Ihc  riKbt  tkereto  deseada 
D|ioB   extrlnalc    raeln. 

lu  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appenm.  by  aHdaTit,  that  the  defendant,  dnring 
the  pi-ndency  uf  (he  action,  is  doing,  or  procuring,  or  suffering  la 
be  dinip,  or  thrcateim,  or  is  aboTil  !o  do,  or  to  procure,  or  suffer 
to  be  done,  nn  act,  in  Tiolation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
elTi-ctiial,  an  injunction  order  niay  he  granted  to  restrain  him 
therefrom. 

2.  Whi-re  it  nppearn.  by  affidavit,  thnt  the  defendant,  dnnng 
the  pendency  of  the  action,  thrpfttens.  or  is  abont  to  remove,  or 
to  dispose  of  bis  property,  with  inlent  to  defraud  the  plaintiff,  an 
Injunction  order  may  be  granted,  to  restrain  the  removal  or  dia- 

aubitllDted  [or  Ibe  renuloder  of  Co.  Prac.,  I  21».    . 

isw  doodle 


18SS.]      KestrlcUOBB    npon    Injanctlas    to 

iB  iinpoEed  by  etatuto  upon  a  State  otBcer,  or 
jfSters,  aD  iajiini'tion  order  to  restrain  him  or 
n  emvloywi  by  h[m  or  them,  from  tlie  perform- 
tj-,  or  to  prevent  tbe  execut'ion  of  the  stfltute, 
ntpd,  eicept  by  the  supreme  court,  at  a  term 
L  the  department  in  which  the  oWcer  or  boanl  la 
ity  is  required  to  be  perforined;  und  upon  notice 

therefor  to  the  olDcer,  hoard,  or  other  iierson  to 


m  InJnmotlOD  granted  la  other  cbb«b. 

It  ia  otherwise  speciallr  prescribed  by  law,  an 
may  be  granted  by  tbe  court  in  which  the  action 
a  judge  thereof,  or  by  any  county  judge;  and 
ed  b7  a  judge,  it  may  be  enforced  at  tbe  order 

i  2ia.    Sec  If  1781,  1803.  IgOS. 

1K7T,]       proat    neccnaavr    to    procnr*    In- 


18TT.)      At   what    time    the    order   > 


notice  re<i«ired  or  not  required.  Injono- 
I  uppUcaitlaD. 

be  granted,  npon  or  ivithout  notice,  in  the  dia- 
irt  u.'  judge,  unlesH  the  defendant  baa  nnstvered: 
can  be  Kranted  only  upon  uotici',  or  nn  ordor  to 

here  an  apiilicadon  tor  un  Injunction  is  made 
in  order  to  Bhdw  cnuse,  either  before  or  after 
t  or  jndgc  may  cnjoiji  the  defcudant,  until  the 
Ion  of  the  opplicnllon. 


it  is  Krnntcil  by  the  court,  it  must  be  served  by 
iod  co|>y  thereof;  where  it  is  granted  by  a  Judge, 

by  ahowing  the  o  iginni  order,  and  deliTering  It 
rvice  of  the  order,  upon  a  corporation,  may  be 
n\  in  this  act,  for  making  personnl  service  of  s 

corporation.  Copies  of  the  papers,  upon  which 
anted,  muet  be  delivered  with  the  copy  of  the 


■Dd  433.    arr  il«  RDlri  4,  IS. 

i-.<i",G(H1nlc 


SSBn-13                           INJUNCTION. 

o.7.t.t.t.i 

ARTICLE  SBCOND. 

Btcurily. 

SI  .  Svcurll)'     on    Bloj-lug    piwtwIJngi    aflei    Terdlct,    Ii 
021!  Spcclll'ctM*   t"m^'' 

•  tital. 

1    BJCCtHMBt  n 

e24.  DciniMs'  BDKtilced   hy   ■    ihlnl  ncrKD. 
K».  Action   SD    ttaa    uiHleitiklDi. 

t  «11.     Socnritj,    oa   mtmlng    praceedfav   la 

aa    a< 

bpforc    trial. 

An  iiij'iiiction  order  Hboll  not  h?  graDt«d,  to  alaj-  the  trial 
rKrliuu,  in  u'liii^h  1hi>  ouiupltilut  dciuaadB  jiidBDHMit  tor  a  s 
money  only,  iiripr  ititillc  ban  Ix^n  juitii-d  tuerfin,  unless  the 
applying  therefor  (rives  au  iiuderlnkiiiK  to  the  party  enj 
with  BiitHi'ienl  Hiirpties.  to  the  clfrct.  that  Iip  will  pa;  to  the 
enjoined,  or  hia  representative,  all  damaees  and  conts,  whic 
be  nH'oveml  hy  biu  in  the  action  atayed  by  the  injnnctio 
exceixling  il  anm,  specified  in  the  nndertaktnic:  and,  also,  all 
agi's  and  coxts  that  may  be  awnrdcd  to  him,  in  the  actioa  IB 
which  the  Injunction  order  ia  granted. 
2  R.  a.  ISS,  t  139  a  Edm.  19S). 

I  812.    Id.)  after  trini,   and   hpfore  Jndgnaent. 

An  injunotioQ  order  shall  not  be  granted,  to  stA^  proceedi 
in  an  action  specified  in  the  last  section,  after  verdict,  report 
deciHion.  and  before  final  judgment  thereupon,  UDleaa  a  Bum 
money,  aufficieiit  to  cover  the  sum  nwnrded  by  the  verdict,  rep 
or  deciaion.  and  the  cusla  of  the  action,  Is  first  paid,  hy  the  pa 
applying  for  the  injunction  into  the  court,  in  which  his  actfoi 
ponnnenced,  or  an  undertakinK  for  the  payment  thereof,  with 
terest,  is  given,  as  prescribed  in  thia  article, 
U.,  I  140,  am'd. 

t  813.    [Am'il,  1ST7.}      Id.)  aft.r  Jadicnient. 

An  injunction  order  ahall  not  bo  granted,  to  slay  proceedin*^ 
upon  a  jiiilgment  for  a  sum  of  money,  nnless  the  following  requi- 
sites are  complied  with,  by  tUc  iwrty  applying  tli.refoi ; 

1.  The  full  ninonnt  of  the  judgment,  including  Interest  aoo 
coats,  must  be  paid  by  him.  into  the  court  in  whieh  his  action  i> 
commenced:  or  an  undertaking  in  lien  thereof  muet  be  glveD,  it 
preacrlbed  in  thia  article. 

2.  He  mUKt  also  give  an  tindertaking.  with  sufficient  8iiretle«,to 
pay  to  the  [wirly  enjoined,  all  damages  and  cosla.  which  mar  bt 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injoactioa 
order  is  granted;  not  exceeding  n  sum,  specified  in  the  undn- 
taking. 

W.,  I  MI. 


'  '  i-.<i",G(Hinlc 


c  7,  t.  2,  a.  a  INJUNCTION.  SS  614  1 

I  S14.   Honer  deyoaltcd  ihk7  be  paid  orer. 

Moaer  paid  into  court,  ae  prescribed  in  tbe  lait  two  gectlons 
msr  be  paid  over,  by  the  directiou  of  tlie  court,  to  the  party 
vhoae  proce«diugB  are  stayed,  upon  his  giving  an  undertaking  to 
the  people  or  the  State,  with  BuHicieut  Buretiea,  in  a  sum  tiled  by 
the  court,  to  pay  the  money  and  interest,  or  any  pnrt  thereof,  aa 
directed  in  the  order  or  judgmeut  of  the  coiirL 
2  B.  S.  in  tS  XOm.  IM).  I  142,  km'd. 

I  SIS.    Vndertaklas  to  be  canvelled  IhereaitOB. 

Where  money  bo  paid  into  court  haa  been  paid  over  to  the  party 
whose  proceedinxK  are  stayed,  i(  the  tioal  decision  of  the  acUou, 
In  whii;h  the  injunction  order  is  granted,  ia  against  the  party 
obtaining  It,  the  court  must  give  such  dirtctioas,  as  justice  re- 
quireti,  with  respect  to  cancelling  the  undertalting  given  by  the 
aaccrsatnl  part;;  malkiug  perpetual  the  iujnuctloa  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

tep  vcpillct.  In 

An  inJDDCtioo  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectinent,  or  tor  dower,  after  verdict,  report,  or  deci- 
MOD,  unless  the  party  applying  therefor  gires  an  undertaking, 
with  sufficient  suretiea,  to  pay  to  the  party  enjoined,  or  his  repi-e- 
sentative,  all  damages  and  costs,  not  exceeding  a  sum  BpeciGed  In 
the  undertaking,  which  may  be  awarded  to  him,  in  tbc  action 
wherein  the  injunction  was  granted. 
ML.  i  1*4  am'd. 
I  dlT.  Id.i  d«m«Ke>  to  Inelnde  iraatc. 

Where  an  nndertaking  is  giTen,  as  prescribed  in  the  lust  sec- 
tion, the  damages  to  he  pal<l,  upon  the  vacating  of  the  Injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  bv  the  verdict,  report,  or  decision,  but  all  waste 
eomnitte^  upon  tlie  property,  after  the  granting  of  the  tajunction. 

U.,   I   I4B.    Bm   I  Sas.   pIMt. 

I  «18.  DevOBlt  u> 

In  a  ease  where  u ^    ...  .-., ~j    — ,, — =  

of  this  article,  to  be  paid  Into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  In 
lien  tbei«of,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  speciSed,  with  iutercHt.  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  de.poait.  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

id.,  i  IM,  aio'd. 

f  CIS.  CBdePt>liln«  and  deposlti  wbea  dlBvensed  wltli. 

The  foregoing  sections  of  this  article  do  not  apply  to  a  cbrc, 
wliet«  an  injunction  order  is  applied  for,  to  stay  !>roceedings  in 
another  action,  on  the  gronnd  that  a  jnilgment,  verdict,  report,  or 
derision  therein  was  obtained  by  nctuiil  frnud.  In  that  case,  the 
court  or  jriclge  granting  the  injunrtion  order  may  dispcDse  with 


INJUNCTION.  c.  1. 1.  2.  a.  a 

a  of  &I1  undertaking,  except 


I  eao.   [Am'd,  18TT.]     Seenrltr  In  other  eaaea. 

Whpro  apecisl  provisiou  is  not  otherwise  made  by  law"  for  the 
■ecurity  to  be  Riveu  upon  au  injunctiott  ocder,  the  party  applying 
therefor  muBt  give  an  undertaking,  executed  by  him,  or  by  uue  or 
tnore  sureties,  aa  the  oourt  or  judge  directs,  to  the  effect  that 
the  plaiutlff  will  pa^  to  the  party  enjoiued,  Buoh  damages,  not  ex- 
ceediuK  a  som,  specified  in  the  undertakiug,  as  he  may  sustain  by 
reason  of  the  iujuoctiou,  it  the  court  finally  decides  that  tbe 
plaintiff  was  uot  entitled  thereto. 

I  sai.  Spcclml  enaes  escep*ed. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  stntutory  proriaion,  whereby  security  upon  grautinfr  an 
injiuictioD  order  may  be  dispeoeeii  with,  in  a  particular  case,  or 
the  security  to  be  given  in  u  particular  case  is  uChenviae  regulated. 

i  6X2.    [Repealed,  ISTT] 

i  «23.   [AiB'a,  I8TT.]     DnmaseB,  how  mucertalnfld. 

The  damages,  suatained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otbe^-wise,  as  the 
court  shall  direi-t:  and  the  decision  of  tne  court  thereupon,  or  an 
order  eonflrmiug  the  report  of  the  referee,  in  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertakinR.  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  bcHrmg,  or  of  an  appeal,   and  may   prescril>e  tbe  time  and 

I  634.   DainKWB  aDstaliiFA  by-  ■  third  pePBon. 

Where  Ihe  defendant  enjoined  was  nu  officer  of  a  corporation, 
or  joint-stock  ussocialjon,  or  a  bailee,  agent,  trustee,  or  other 
reprexentatire  of  auotfaer,  end  the  dumageH,  auttained  by  him, 
are  less  than  the  sum  specilied  in  tbe  undertaking,  the  court  or 
the  referee  niny  also  separulely  aacertain  and  determine  the  dau- 
ageti  BUHtained,  by  reason  of  the  injunction,  by  the  corporation, 
aBBiH'iHtinn,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  nf  the  sum  specified  in  the  un- 
dertaking: and  tboae  damages  may  be  recovered  iu  a  separate  ac- 
tion, brought  as  prescrilied  in  the  next  section, 

I  «as.  Action  on  the  nndertHklSK. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmarion  of  n  referee's  report,  aa  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
nnderlaliiDg,  eiecnted  pureuast  to  the  proTtsioDs  of  this  titl«, 
may  bring  an  action  thereon,  without  further  leave  of  the  court. 


DoliiHihyGoOgle 


ft.  3  INJUNCTION.  S 

ARTIC1.B   THntD. 

Vacating  or  modifying  an  ivjuncHon  order. 


at.  ^D^M 


1  nuto  Dr  modUr,  wHhoat  notice. 


pnlndln 


eao.  VerUed  iniw.r  to  blTe  tUe  elTen  oDtj  of  ts  ifflilailt. 
Cn-«34.  LU'pHlHl.J 

AppllMHon    to   v«o*tF    or    madlfr> 

^llierE  tbc  injuncIioD  order  whs  grnntei!  without  notice,  the 
party  C'UJoineit  oitir  applf,  npoa  the  payees  niioD  ivhich  it  wan 
graDted,  for  nn  order  vneatiug  or  modifjlng  tbi.>  iujunctiuu 
uraer,  Suob  au  application  may  be  made,  n'ithout  notice,  to  tbe 
judge  or  justice  wbo  granted  tlie  order,  or  wbo  held  the  temi  of 
the  oonrt  where  it  waa  granted;  or  to  a  term  of  the  appellat*? 
diTiBioo  of  the  supreme  court.  It  cannot  be  made  without 
noliee,  to  aor  other  judge,  justice  or  teru,  unless  the  applicant 
produi.'CH  proof,  bf  aHidaTit,  that,  by  reason  o(  Ibe  absence  tr 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
tbe  application  cannot  be  made  to  bim;  and  that  the  applicant 
will  be  esposed  to  great  injurTt  i^S  the  delay  required  for  an 
lippliealioa  upon  notice.  The  alTidavit  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  tbe  order  racating  or  modifying 
tbe  injunction  order,  muet  he  serred  upon  tbe  plaintiETB  attorney, 
before  that  order  takea  eScct, 

L.   IMS,    Oi.   MS. 

leXT.  |Am'd,  1R70.1    Id.)  apon  notice. 

Where  the  injunction  order  was  Rrnnted  without  notice,  or 
where  it  was  f-ranted  upon  notice,  wi(b  leave  to  apply  to  viicali- 
or  modify  it  'be  party  enjoiited  may  apply,  upon  notice,  to  the 
judge  who  granted  It,  or  to  the  conrt,  t  a  term  where  a  eon- 
Ipstetl  motion  in  the  action  may  be  beanl.  for  an  order,  Tacr.tiiig 
or  modifying  the  injunction  order.  Snch  an  application  t.iay  be 
founJed  upon  tbe  papers  upon  which  the  Injunction  wiis  giantcd; 
or  upon  proof,  by  atfldavit.  on  the  part  of  the  defendant;  ot 
both.  Where  it  ia  founded  upon  proof  on  the  part  of  the  de- 
fendant, it  msf  be  opposed  by  new  pTtoI,  by  ailiilaTlt,  on  tbe 


I  aZ8«  V^hrit  i^rioF  u^tlOKjBOt  to  prejadlc«    ■nbae^nent 
■pplleatloB. 

The  granting  or  denial  of  an  application,   made  as  prescribed 
'l  tbe  last  section,   founded  only   upon   the  papers  upon   wblcb 


tbe  iujiiDctioD  order  was  granted,  does  not  prejudice  a  aubae- 
4iMBt  application,  seasonably  made,  founded  upon  proof,  b 
tSdiiTit,   on  the  part  of  the   defendant.     And   the  granting  c 


denial  of  either  application  does  uot  prejudice  a  sBbsequent 
application,  seasonably  made,  founded  npon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
■ppliCBtioo,  to  set  forth  a  cause  of  action,  sufficient  lo  entitle 
tbe  plaintiff  to  tbe  injunction  order,  upon  one  or  more  grounds, 
rtdted  tberein, 

i,.,..,i...,GoOylc 


?g  &i9-M  INJUNCTION.  c.  7,t.3,i.J 

)  4(29.  [Ani'd,   1883  nnd    1884.1    ^'BX'   andePtaklBK  nay  be 

Upon  the  hearing  of  an  application,  upon  notice,  lo  vacate 
or  modity  an  injuuction  order,  the  court  or  jiidgo  may  reqiiirc 
a  new  unilertaking,  in  the  game  or  iu  a  different  sum.  to  be 
given  b;  the  plaintilT,  vritb  the  like  eiiretiea,  aud  to  the  like 
effect,  ns  upon  KcantlOK  an  original  order.  The  persDns  eiecuiing 
the  new  imdertahing  become  liable  thereon,  na  it  thejr  bod 
executed  it  uiion  the  granting  of  the  originni  order.  The  per- 
■ona  who  executed  the  original  undiTtaking  remain  liable 
thereon,  until  tha  new  undertaking  is  given  and  approveil.  and 
DO  longer.  Upon  such  hearing  the  court  or  judge  may  wbere 
the  nllegod  wrong  or  Injury  is  not  irreparable  and  ia  capabfc 
of  being  adequately  eompeiisnted  for  in  raonej-,  vacate  the 
injunction  order  upon  the  defendant's  executing  nn  undertabiiig 
in  such  form  and  amount  and  with  kucIi  auretiea  as  Ibe  court 
:  pudge  shall  direct,  conditioned  to  indemnity  the  plaiotllf 
„. 1 ..1 — 1  1 — p  ^j  vacating  such  injuncfion 


i  030.  Verincd  UBRwer  to  bare  the  eSect  oulr  of  an  >■- 
dni-lt. 

Upon  the  bearing  of  a  contested  application  for  an  iujunclion 
order,  or  to  vacate  or  modify  such  un  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

I  031.  [Repealed,  1877.] 

I  032.  [Repealed,  1877.] 

1  oaa.  iRepcoled,  1877.] 

I  634.  [Repealed,  1877.] 


DoliiHihyGoOHlc 


TTACHMENT  OP  PROPERTY.  §S  686-86 

IIIX£  III. 
Attachment  of  property. 

pre  ■   ngrnnl  or  Btltrbm«Iil   ma;  be  franled;   Kud  iiM- 
or  mcdllylBg  Ibe  miiant;  dlBcliirgLng  the  ittnclinipnt, 

ABTICI.R  FIRST. 


.   nction,  may   be  jtmutwl   npon  the  npplicalinn 
ae   siiocificd    In    the    next   section.    ivh«>re    the 
Tcr  a  Bnm  o(  money  only,  as  damages  for  one 
folio  win  ft  enaBPs: 
mtract.  express  or  imjilieil,  other  than  a  eoiitrnet 

)nversion  of  iMTKoiinl  prO[M.T(,v. 

o  person  or  propertj',   in  oonseqiience  of   nettli- 

ither  wrongful  act. 

iOa,  180».]    Wbat  mast  b«  BbowD  to  procure 


r  th^  CBUsea  of  action  specitieil  it)  the  Inst  sec- 
Bt  Uie  defendant.  It  the  action  ia  to  reeoTcr 
ch  of  contract,  the  aflitlaTit  muHt  hIiow  that  the 
«i  to  recover  a  Hum  stilted  therein,  over  and 
:c1fltDU  known  to  him. 

teDdant  is  either  a  fiireiKD  corporation  or  not  n 
ate;  or,  if  he  ia  a  natural  person  and  a  resident 
:  he  has  departed  therefrom,  with  intent  to  ile- 
ira,  or  to  avoid  the  service  of  a  aummons.  or 
ueealed  therein  with  the  like  intent;  or.  If  the 
itural  person  or  a  domestic  corporation,  that  be 
..  or  is  about  to  remove,  propeity  from  the  state, 
^fraud  his  or  ita  creditors:  or  has  assigned,  dia- 
lled, or  is  about  to  assign,  dispose  of  or  secrete 
B  like  Intent;  or  where,  for  (he  pnrpose  of  pro- 
■ . — 1.^  qj  credit,  the  defendant  has  made  (~\-,,-,,J,- 

133  i.,<i-.V_nOOJ^Li. 


ATTACHMENT  OP  PROPERTY.       c.  7.tB,«,l 

atement  in  n-ritlnK,  under  bis  own  hand  or  signatiiK,  or 
e  biiiid  or  nisnature  or  a  duty  nnthoriz^  nKent,  mid* 

knowledge  and  acquleBcenre  as  to  his  GnanciBl  respon- 
r  standing;  or,  where  the  defendant.  beui(!  an  adult  ind 
It  oC  the  state,  hns  be^n  eontiniiously  without  the  stile 
Eorlt  for  more  than  hIi  months  next  before  the  granting 
der  o(  publication  of  the  simmonB  asainst  him,  and  hai 
e  a  designation  of  a  person  upon  whom  to  tteri-e  n  mhh- 

bis  behalf,  bh  preserihed   in   section   four  hundred  ami 

this  set;  or  a  desinnBtion  so  nisde  no  longer  reinainB  in 
■  servlee  upon  the  person  so  desijruftted  cannot  be  mada 
le  state,  after  diligent  effort. 


[An'd,  1S»4.]  ^VBrrsat  I>  uMloB  KMlnat  paklle 
Vic,  tor  pecnlatlBii. 

rant  of  attachment,  against  the  property  of  one  or  moM' 
3l8  in  an  action,  may  also  be  granted,  ii|>on  the  npptioi' 
he  plaintiff,  where  the  complnTnt  demands  Judgment  fur 
of  money  only;  and  it  ap|>ears,  liy  aihdavit.  that  the 
g  brought  to  recover  money,  funds,  credits,  or  ntliet 
,  held  or  owneil  by  the  State,  or  held  or  owned,  officially 
wise,  for  or  in  beliaif  of  a  public  governmental  iulernl, 
inicipal  or  olber  public  corporation,  board,  officer,  cns- 
a^feney,  or  agent,  of  the  State,  or  of  a  city,  county. 
lllngc,  or  other  division,  subdiTision,  department,  or 
of  the  State,  which  the  defendant  has,  without  riglit, 
,  received,  converted,  or  disposed  of;  or  in  the  obtaining. 
1.  nayment,  conversion,  or  disposition  of  which,  without 
[>  has  aided  or  abetted;  or  to  recover  damages  for  m 
g,  receiTing,  paying,  converting,  or  disposing  of  the 
I'  the  aiding  or  abetting  thereof;  or  in  an  action  in 
;  a  private  person  or  cori>oraIiOD,  brought  to  recover 
for  an  injury  to  personal  property  where  the  liability 
1  whole  or  in  part,  in  conaequence  of  *lie  false  stale- 
(  the  defendant  as  to  his  responsilillity  or  credit,  ia 
under  the  hand  or  signature  of  the  defendant  or  his 
[^  ngent.  made  with  his  knowledge  and  ac<iuiesceDce. 
'  to  entitle  the  plaintiff  to  a  warrant  of  atlachmeat.  in 
'  speeiGed  in  this  section,  he  must  show,  by  affidavit. 
latisfaction  of  the  jndge  granting  it,  that  a  suffi«ent 
:  action  enlsta  against  the  defendant  for  a  sum  stated 
ffidavlt. 

rt.  738. 


arrant  may  he  granted  by  n  judge  of  the  court.  or_  by 
nty  judge,  to  accompany  the  summons,  or  at  sny  time 
p  commencement  of  the  action,  and  before  fins!  jiidg- 
leretn.  Personal  serrice  of  the  snmnoDS  must  be 
•on  the  defendnnt,  against  whose  properly  the  wntrant 
ed.    within    thirty    days    after    the    grnntiug    thereof: 

before  the  eipirnfion  of  the  same  time,  service  of 
mons  by  publication  must  be  commenced,  or  service 
must  be  made  without  the  State,  pursuant  to  an  order 

Iberefor,   as  prescribed  in  this  act;  and  if  publicatiOD 
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18TT.]    AndavltH  to  b«  Alrd. 

procuring  tbe  narraut  must,  within  tea  da 
□g  thereof,  cnliBe  th?  affidHvitB,  upoD  whicb 
be  fileiJ  in  the  office  o(  the  clerk. 


ore  granting  Ihe  ivarrnni,  must  require  a  writt 
the  part  of  the  plniatifT,  with  sufficient  Bureti 
It  It  the  defenclant  recovers  indBmeut,  or  it  t 
(I'd,  the  pinintiff  will  pay  all  coats,  which  in 
the  defendant,  and  nil  damaRes,  which  he  m 
on  of  tlie  attadiment,  not  eiceediug  the  si 
indertakiug.  whii;h  must  be  at  lenst  two  huudi 
i.  But  this  section  does  not  ap|>lj'  to  a  ea 
1  is  brought  for  a  ciiuac  spcclfled  in  section  ( 
where  it  Is  specially  prescribed  by  law  II 
>  dispensed  wlt^.  or  wnere  tbe  security  to 
f  regalated  by  law. 


lust  be  subscribed  by  the  judge  and  the  plalnti: 
uit  briefly  recite  the  groiiud  of  the  attachme 
ted.  either  to  tbe  sheriff  of  n  particular  coun 

the  sheriff  of  any  county.  It  must  require  I 
h  and  safely  keep,  so  much  o(  tbe  proper 
ty,  which  the  defendant  has.  or  which  he  m 
me  before  final  judgment  in  the  action,  as  v 
nliffs  demand,  with  costs  and  eiperses.  1 
aintiff's  demand  must  be  specified  in  the  wsrra 

affidavit.     Warrants  may  be  issued  at  the  sa 

of  different  counties. 
ind  enUrcTd.    Set   iDte,    I  BS.  Baa  tlH  Bui*  13. 


Ir  of  nndertaklnic. 

?fence  to  an  action  upon 

an   undertaking,  gii 

(hat  Ihe  warronl   v 

;rly,  for  want  of  jnriwli't 

:lion,  or  for  any  oti 
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ARTIOLB    BBCONO. 

£Meu<in(r  the  teaming,  peiiding  tht  actum. 

1.  [Rcp»led.| 

I.  Wli»l  Iniereit  Ui  rf»l  ptunerlr  suf  ba  ntlicOieil. 

I.  AtlarhoieDi  at  iinpild  (iitiLcrlptloD  lo  toiotfo   corponlloB. 


HIcbU 
iWpp._ 


6M.  WbcD  dndaiUktnf  ti 


ATT.  Flimtlff  mar  bring  iclloQ  In  name  of  blmaelr  ind  tbr  nbtrlS. 

eJS.   Ilov    ]»>TC   to   brtm   mch    .nlon   prtKUred. 

a™.  PlalntUI  mil  bs  Jolnsd  with  iliwlff,  after  mcUoB  winmmcaa. 

i  MS.    [Repeulcd,  1877.] 

I  044.  Sheriff  msal  >tt>cl>  propFFtr  •>(  dpfeudakt. 

The  shi^rifT  miint  immpdintplr  cief^iitp  (he  irnrranl.  by  Icvylns 
npon  ■□  much  of  tbo  |)orxonaI  aad  rral  property  of  the  defendant, 
within  liiB  couuty,  not  exempt  from  leiy  nnd  mile  by  virtue  of 
an  exeeiilion,  as  will  mtiiify  the  plnintifTH  deiDnnd.  with  tfa» 
m>BtB  nnil  expt'nsei.  lie  niiiHt  tnk(^  into  his  custody  nil  books 
of  account,  Touchers,  anil  other  impers.  rciHtinj;  to  the  personal 
property  atlached.  anil  all  cridenccs  of  the  defendant's  title  to 
tlie  real  properly  altaelieil.  which  he  miisl  safply  kpi-p.  to  be 
diiposed  of.  as  prpstrilMHl  in  thU  title.  The  fiheriff.  to  whom  a 
warrant  of  attacbtneut  is  dclivereil,  may  levy,  from  time  to 
time,  and  as  often  bb  in  neceBnary.  until  tlir  amount,  for  whieh 
it  wBB  iBsued,  hag  been  secured,  or  final  judgment  baa  be«n 
rendered  in  the  action.  notwilbBlandin);  the  expiration  of  hi* 
term  of  office. 
Co.  Pmc..  pan  of  I  SS2,  and  I  R.  B.  <.  1  T  (S  Edm.  1).  an'd. 

I  (MB.  What  latereat  Id  real  ppopertr  may  l>e  nttaclivd. 

The  real  proiK'rty.   which  may  be  levied  i 
irarrnnt  of  ntliicbrucnl,   inclitdix   any  iiiirre 
either  Tested  or  not  vested  whiHi  i-!  . 
the  delrndant     iSee  II  1253,  1874.) 


c7,L3,ii.2       ATTACHMENT  OF  PROPKRTY.  H  046-40 

I  9AH.    AltKchmeBt  o(  nnvHld  ■abucFliXlan  to  forelKn  cor- 

L'iii)i>r  a  warrant  of  attacbmeiit  agniust  a  furciKti  corpora tlou. 
nllier  tliau  a  (.'orporotiuQ  created  by  ur  uuder  the  lawn  of  the 
I'uited  States,  the  sheriff  atuy  levy  upou  the  sum  I'Cinainiili; 
niiiiniil  iipun  a  HiibEoriiition  to  the  rniiital  stock  of  the  cni'poration, 
iLiutle  by  n  person  within  the  county:  or  upon  one  or  more  shares 
iif  slock  therein,  held  by  siicli  a  pereoti,  or  tratisfcrrei]  by  bini, 
for  the  purpose  of  avoidiug  iiuymtnt  thereof. 
Sobidnite  tor  Met  of  L.  IS4B,  cb.  £34.  I  1  (3  Bdm.  eSO). 

i  fl4T.   Id.t  Intcreat  tn  eorporBtlon. 

The  rights  of  xliares  whii'h  the  ilefctidauC  has  iu  the  stock 
•if  an  assoriulioD  or  corporiitioii,  tu^cther  with  the  interest  and 
ppilils  lliercoD,  may  be  levied  upon;  mid  the  HlierifT's  certificate 
uf  the  gale  thereof  entltlea  the  purchaser  to  the  same  rJKhls  and 
prirlleseH,  with  respect  thereto.  Tvliieh  the  defendant  had,  when 
lliey  were  so  attached. 
Co.  Proc.,  1  234.  and  flniil  c1:  oae  of  f  23T. 

i  848.   I.lw'd,  1S7T,  I»OT.]   Id.|   bond,   note,   dc. 

The  attac'iitnent  may  also  be  Icvicti  upon  a  cause  of  action 
irising  npon  conti-act;  iucludinfc  a  bond,  promissory  note,  or 
nihcr  iustrument  for  tlie  payment  of  money  only,  negotiable  or 
olherwise.  whether  poHt  due,  or  yet  to  become  due,  executed 
by  a  foreitni  or  domeiitic  soTernmeul.  state,  county,  public  offit^r, 
iBBocintiou.  municipal  or  other  corporation,  or  by  a  privato 
person,  eilber  within  or  without  the  State:  which  helongH  to  the 
defendant,  and  is  found  within  tiie  county.  The  levy  of  the 
attachuieut  thereU[>ou  is  deemed  a  levy  upon,  and  n  seizure  and 
attachment  of.  the  debt  represented  thereby.  The  attachment 
may  ul>ui  lie  levied  upon  a  risht  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  n  deceased  person  which  uwy 
belong  to  the  dcfeudaiit  and  which  could  be  legally  assigned  by 
bini  ax  legatee  or  distributee,  whether  the  same  exists  by  rcasou 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  ^ranted,  or  by  operation  of  the 
l:iw  in  case  of  the  iuteslacy  of  the  deceased.  Levy  of  the  at- 
tai'bment  tbcreiipoD  is  deemed  a  levy  upon,  and  a  seizure  and 
niiachnicut  of,  the  riRhts  aud  interests  of  the  defendant  at  the 
liuie  of  such  levy,  subject  to  the  rights  of  tlic  executor,  adiiiiuis- 
traior  or  trustee  of  such  estate  lo  administer  the  same  aecordiug 
(o  hiw. 
Am-il  br  l~  iwff.  ih.  31S.    In  PiY«t  S-i>I.   I.  1007. 

i  8*0.    [Am'd,  l»j«(»,  IBOT.I    Hon-  properly  tv  be  attached. 

X    levy    under    a    warrant   of    nifiLc-hmcnt    must    be   made   as 

I.  I'pon  real  property,  by  fdiiig  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  slaliuK  the  names 
«f  the  parti™  to  the  action,  the  amount  of  the  plalnlirs  claim,  as 
Waled  in  the  wnrrnut,  and  a  dfscription  of  the  particular  iirop- 
»rty  levied  upon.  The  notice  must  lie  suliscrilicd  by  Ihe  pluinlilT^ 
137 
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altoruef,  aJiliDj:  the  uffioi;  aildn.'ss:  auil  must  Im  reourd^ii  auii  iu- 
Ui'i^eU  by  tho  i-lvrk.  iu  tliv  name  buuk,  iu  liki^  mauucr.  uud  iviLli 
like  effcft,  as  a.  uolice  ot  tlip  pcndeui-j'  nt  an  aclimi. 

2:  t'pon  the  persuunl  )>r<ipi-iiy.  uaiiablc  of  tuniiiml  Uclivtry, 
IndudiDE  a  bood,  pruiiiiiujur]:  nuto,  or  utbiT  toxlniuieut  for  tU-' 
payment  of  mon^j,  )>y  tukiug  the  saint  intu  tbe  slieriCTH  actiiiil 
custody.  He  niaRt  tliEi'oiii>n[i.  without  delny,  deliver  to  tiip  |>eri<i>ii 
from  v'liose  iiunNesaion  tlic  property  in  taken,  if  any,  n  rapy  of 
Ibe  warrant,  and  of  tlif  alHilitvit)i  npcm  wliicb  it  was  grautHl. 

3.  (Am'd,  lOOT.j  I'pon  ofbor  personal  pruperty,  by  leaving  a 
eertiGed  copy  of  tiie  wanant,  aud  n  notice  ■howing  tlic  property 
attaclied,  with  tiic  person  buldiuK  ibe  Kume;  or.  if  it  couHists  of  a 
demand,  other  tlian  ax  siiei-ifled  in  tiie  lafit  subdiriHinn  with  tlii- 
person  agaiuRt  ivliom  it  eNiHlH:  or,  if  it  poDnisIs  of  n  ritclit  or 
Hhare  in  the  stock  of  an  .iiisoi-intion  or  corporation,  or  iuleresli, 
nr  profits  tiicrcon,  witii  tlie  president,  or  other  head  of  tlie  associa- 
tion or  corporation,  or  llie  sepretary,  casUIer,  or  inansRinR  agent 
thereof,  or  if  it  couHists  of  a  right  or  iiilorest  in  an  estate  of  n 
deceased  |>er)*oii  arisinK  niidcr  the  provisions  of  a  will  or  under 
the  provinioiiK  of  law  in  caKO  of  inteataey,  witli  tlie  executor  or 
trustee  nniler  the  will,  or  tlie  adniinistrat'ir  of  tlie  estate. 

4.  [Aaavd,  isso.j  Upon  property  discovered  in  an.v  uctiou 
brought  ns  prescribed  iu  snlHlivisiun  two  of  section  six  linndred 
and  flftr-five  of  tills  act,  by  eulcrinn  in  the  proper  clerk's  oftlcr. 
the  Judgment  rendered  in  said  action,  and  thereafter  levying  on 
Bsid  property  in  the  manner  prescrilied  in  subdirisions  one,  twi> 
and  thn<e  of  this  Heetion. 

SntadlntP  for  Co.  riw,.  i  315;  I.  J<m.  ch.  rM4;  L,  lt»7,  eh.  3t«.  In  ptrpcl 
Sei't.  J.  IWIT.    Sn-  II  13T0.  70T.  TU8. 

I  «80.  Certtlleate  of  defendant'N  lnl«-rest  to  be  farBlsKrd. 

Upon  the  application  of  a  sheriff,  holding  n  warrant  of  altncli- 
ment,  the  president  or  other  hind  of  an  nHs<H*intion  or  corporn- 
tlon,  or  the  secretary,  canhier,  c>r  niannghig  agent  thereof,  or  n 
<)el>tor  of  tlie  defendant,  or  a  i>i>rsun  holiling  pniperty,  iiieluilin^ 
n  bond,  promixsory  noie.  or  other  instrnmeiit  for  the  paymeni 
of  money,  belonging  to  the  defendant,  mnsi  furnish  to  tin- 
sherilf  a  cprttlii'ate,  under  liis  hand,  speeifyins  the  rights  oi' 
nnmlier  of  Khnn's  of  tlie  defendant,  in  the  stcu'k  of  the  asmocla- 
lion  or  corporation,  with  all  dividends  declared  or  ineumhranre» 
thereon:  »r  (he  amount,  nature,  and  description  of  tlie  propert>'. 
held  for  the  beiiellt  of  tlte  defendant,  or  of  the  defendant's  inter- 
est  tu  property  so  heli),  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  eaHc  reiiiiires. 


I  nnl.  Pernon  FpfaiilnK  CPPtlflealr  nmy  he  pxnmlBed. 

If  a   person,   to   whom   appliealinn   is   ninde.   an   prescribed   iu 

to  a|>|>ear.  by  afllihivii.  to  the  Milisfaili.in  of  tiie  court,  or  a  jndic- 
Ihereof,  or  the  r-.mii1y  jiidt;c  .if  the  eoiinl.v  to  which  tin;  warrant 
U  issued,  that  there  U  reiimm  In  Nn«r>i''-t  llint  n  i-ertiBcate  givi-ii 
Iiy  him  i«   nnirue,   or  lUat   it   fails   fidly   to  set   forth   the  facta. 


i.,<i  ■.Gooj^lc 
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FHioiml  to  be  bIioh'u  tliereb)':  the  cuurt  or  Judge  muj'  uiuke  au 
iintpr,  (lirci-Iiiig  iiiui  1<i  atii-iid,  nt  a  Kix'i'ifiptl  tiuiE,  aiiil  at  a  iilui"^- 
within  Ihe  euuuly  tu  wliic'li  tliu  n-arratit  In  isaut-d,  iiiid  submit  tii 
»u  cTnniiiiatiun  under  ootb,  (iiiicernhie  the  Hanie.  Tlie  c)rcler  umy, 
ill  the  dispreCioD  of  tbo  court  or  judge,  i'aovt  au  apptarancL' 
Wfore  a  referee  named  thcreiu. 
Suhilltute  tgr  refD.lnder  ot  |  238,  Cq.   Ftoc. 

i  aax.  (Amn'O,  isn-t.l  Rights  of  onn*p  or  naBtvp  at  t«b- 
■rls   br   irlil«b  KOOda  have  beea  abippcd. 

Except  as  otliem-ixc  preacribeil  in  the  next  aection,  the  on-ner 
or  master  of  a  veHget,  OD  board  of  which  guuds  of  a  defendant, 
against  irhoin  o  warrant  of  ottachmeut  is  isHued,  have  been 
Gbippetl  fur  traEuportalioii,  n'itbout  reghipuieiit  uiid  transship- 
ment in  the  State,  to  a  port  or  place  witliout  the  State,  may 
tnii]Kt>nrt  and  deliver  them  aecordiufc  to  llieir  deKtinatiun,  uut- 
witiistaiidinE  the  warrant;  nnlesa  the  plaintiff,  his  aj^nt  or 
ittumey.  exeelttPH  to  the  owuer  or  tlic  master  of  the  TBHsel.  a 
vritten  iiudprtaklug,  with  sufficient  sureties,  in  a  sum  spei'illtHl 
therein,  to  pay  biin  a)i  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  lo  whicli  he  may  be  subjt'cted,  fur 
nnUding  the  goods  from  the  veHxel.  and  fur  all  ncceijiiary  deten- 
tion of  the  ve^uel,  for  tliat  pnrpuxe.  Tlie  nndertnking  most  Ih> 
■PinOTed,  with  reapeet  to  its  form,  the  sum  speciSed  therein. 
and  the  sulSeieucy  of  the  sureties,  Iiy  a  judge  or  justice  of  the 
court,  or  tlie  county  judge  of  the  county  wherein  tlie  vcshcI  U 
siiDHted.  or  in  the  city  aad  county  of  New-York,  by  a  justice  oC 
Ihe  Rupreiiie  court. 


I  Mil.  FoiwsoliiK  Brvtlon  not  to  applT-  In  cerlatii  oaaca. 

The  last  sei-lion  does  not  apply,  where  the  owner  or  ninster. 
before  the  Khipincnt  of  the  K"oda,  had  tii-tiini  inrormation  of 
the  granting  of  Ihe  warrant,  or  where  he  hax.  in  any  vi'mt-, 
conniTcd  nt  or  been  privy  to,  the  shipment  ilicn-uf,  for  tlic 
pnriwse  of  screening  them  froi  i  legal  proci'ss,  or  of  hindering, 
delaying,  or  defrauding  creditors. 

I  MM.  SberllV  maat  make  liiTeDtor>-> 

The  xberilT  must,  immediately  after  levyiuf;  under  a  wnrrnni 
nf  attacliment,  make,  with  the  nsxiittnrit-c  of  two  diNiulercHifil 
frecholtlers,  a  description  of  (he  real  proiierty,  and  n  jnst  an<l 
true  iriveutory  of  the  personal  pi-operty,  upon  wbli-h  it  van 
levied,  anil  of  the  books,  vouchers,  and  otlicr  papers  tttkeu  into 
his  cURlwIy.  stating  therein  the  Cfitininted  value  nf  each  imrcel 
'if  real  property  attached,  or  of  the  interusl  of  llic  defeuiiant 
llierrin,  and  of  cai'h  article  of  personal  pniperty,  enuniprnUng 
such  of  ilic  latter  as  are  pcrishnbli'.  Tlie  inventory  ninsl  li" 
-iigniil  by  the  sIierltT  and  the  apprai:iers:  and  must,  williiu  livo 
days  after  Ihe  levy,  be  filed  In  the  office  of  the  clerk  of  the 
county,  where  tile  property  U  uttni'Iied. 
The  Ont  rtsuw  of  2  B.  S.  4.  )  3  n  Rdm.  t),  am'd. 


i-.<I",Gi:hihIc 
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I   eSK.   [Am'il,  IMSO.I    SberlO  uay  BwlntBlB  Acdiiua. 

The  ahfi\S  iititst,  Kiiliji'ct  (»  llio  ctln'c-luni  c,f  iIk'  cmirt  ui 
jiiUso,  i-oKcct  uiiil  rt'i^'iTC  all  6(Mn,  cffuctH,  mid  Uiiuga  in  udioD, 
attai-bcd  liy  liiiii.  He  may  miiiiilnin  nuy  acTiuu  or  H[HH'ial  i>ru- 
CMding,  in  bin  name,  or  In  the  uunie  uf  ihe  deleudaut,  wUicb 
Is  Dci'CKsiiry,  fc)i'  lli.1t  iitii'iHiKc,  or  to  i^^dit;.*'  Ii>  bia  ni'tiiiil  poxaea- 
Hiun  ail  arlictt!  of  ncrsoiinl  iiroporlj,  catMtbli'  of  umtiual  di-lirery, 
but  of  irliitli  he  linn  bevii  uuuIiIh  to  obtain  p;>!isesiiion.  And  he 
may  dlHtnnlinne  hihIi  ai)  nttiDii  or  Kpn-inl  pnn-n'diug,  at  hucL 
time  Bud  on  audi  tbrms,  as  the  court  or  judEe  directs. 

2.  Whpre  the  siiiuinoiis  v.aH  NtTved  wiilimit  the  StutL',  or  ky 
publication,  pursuant  to  ait  order  ohtsiued  for  that  purpose, 
as  preEcribi><I  in  chniilcr  liClli  of  I'.iis  ml;  uud  wlicro  tlie  di'feiid- 
aiit  hus  not  appeared  in  the  action  (otbenvise  tliun  specially^ 
but  baa  made  default  and  iK-'forc  puCi'riug  Uual  juiigiueatt  the 
HbrrilT  mnj',  iu  aid  of  Hiii'b  mtiichnient.  mniiiliiiu  un  aciinii 
iti;aln8t  the  attucbuieut  dclilor,  and  any  otber  pcmou  or  por- 
HonK,  or  BKainKt  any  utlicr  iutwiii  or  iierHons,  to  compel  the 
discovery  of  any  Ibinjt  in  ai-llon,  or  oilier  property  bolaLsin]; 
to  tbi!  attacbm<-nt  debtor;  and  of  any  money,  thing  in  action, 
or  other  prniierty  due  to  biin,  or  licld  iu  trust  for  biui,  or  to 
pn-rent  ilie  traimfer  tlierenf,  or  tlic  payment  or  delivery  thereof, 
to  him  or  any  other  [icrion,  and  the  HhcriS  may.  iu  aid  of  such 
atlachnient,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  peraciuB,  or  against  anj* 
other  perHon  or  persons,  n'liicli  may  now  be  mniutained  by  a 
judgment  creditor  In  a  court  of  e<tuity,  cither  before  tlie  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsiitiHlied.  The  judgment  in  any  of  the  above-mentionoil 
a<-tions  ninst  providi!  and  direct  that  the  said  properly  shall  t>e 
niipMed  by  tlie  nherilT.  ro  Ihe  Ratisfuetioo  of  any  jndgmeut  wbivb 
Ihe  plaintiff  may  otituin  in  tlie  uttaohmeut  aclion. 
CD.  Proc.,  pirt  or  |  3:12,  imi'i]:  L.  ISSS,  cb.  S04. 

I  tmO.   EAm'il,  1H7T.I    Pepliihable  Kvods  «BiI  aBlmalB  to  b« 

■uld. 

If  pro|>orty  ntta<-lied,  other  than  a  tcshcI,  is  perishnbie,  the 
<-ourt  or  Judge  may,  by  an  order  made  with  or  without  notic«, 
aK  the  iirKcui-y  of  the  case  iu  its  or  hi;<  opinion  ri-guires.  direot 
Ihe  Klierii  to  sell  ft  ut  public  auc-lion,  and  thereupon  the  aherilT 
must  m>11  it  aii'oriliugly.  If  it  consiHlH  of  live  nuiniuls,  the  same 
proceodiniis  uiny  Ih-  had,  hut  such  iioiii'c  slinll  l>e  given  to  (tie 
parlies  to  the  acliou.  of  the  application  for  the  oi-der  as  tlie 
court  or  judge  preHi-ribcs.  The  onler  direiting  the  siilc  miiHt 
[►reiii'ribe  the  time  an<l  plaice  of  tlie  sale,  and  noiii-p  theri'of  niiiHt 
lip  given  in  wuch  manner,  and  for  sueh  lime  as  is  prcKcribeil  fn 
the  onler.  The  sherilT  must  rdnin  in  his  hands  the  proeeeOa 
of  tU*  Hale,  aftiT  deducting  Iiih  i-xi'i-iisi'ii  ns  nllnn-eil  liy  the  POMrt 
or  juilge. 
Of.  Pnc..  I  £33;  and  S  R.  S.  *.  part  af  t  0  (i  Ram.  O,  na't. 


DoliiHihyGoOgle 
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1004.J    Claim   of   »ropcr(»  (    kvn    <rl«d. 

Eecta,  otber  Uiuii  ii  vessel,  iitlaelied  uh  the  pr'>D- 
;DdaDt,  arc  cldluied  bj*  or  in  behalF  of  niiotlu'T 
■opertj,  nil  nlililiivU  mny  l>p  mndi>  und  delivei*ed 
belialf  uf  aii(-h  p^^rsoii,  nt  iliiy  tinio  while  siicU 
>r  tiie.  protecils  tliei'Ci>f  are  in  the  HlieriCTH  iinKsen- 
t  be  Diaki's  kiwU  a  elaim;  spnlfyiii;;  in  whole  or 
erty  to  which  it  reliites,  aod  in  nil  eaten  atntinc 
l)roperty  clniined  nnd  the  danijijrfM,  If  oiiy,  over 
value,  which  Ihe  claimaiit  will  siiITit  in  cusc 
rele.ihcil.  In  that  <'nse.  thi>  slici'iff  iiin.v,  in  his 
nel  a  jury  lo  ti->-  the  valiility  of  thi-  cljiiin. 

180S,    10»4.1    Procceainsa    If   clulmant    aao- 

iHiiiisltion,  the  Jury  finds  the  pi-oiierty  of  the 
to  have  been  in  the  claimant,  at  tlic  time  of  tli« 
also  detri'iiiiuc  its  valnL',  nnii  the  ilaniiL)c<'!i  iih<ivo 
eciRed  in  the  last  section.  Tlicn'tlpoii  the  olScL'r 
lelivcr  such  b-ood.s  ur  effects  to  hitu  or  hhj  ascut; 
:iff  gives  an  UDiIertakins  with  at  lenHt  two  sutU- 
1  the  effect  tliat  the  snreties  will  luilcniuify  biiu 
liereiii  speci&eil,  not  leas  than  twice  the  vntue  ol 
'ffects  and  damages  as  dcteruiiued  by  tlie  Jury, 
d  and  fifty  dollars  in  addiliou  thereto,  agaiiixt 
sts   and   exiieiise  .    <n   an   action   to   be   brought 

an;  person,  liy  the  claimant,  his  aaslKnee,  or 
tivc,  by  reason  of  the  levy  uiinti,  detection,  or 
lie  goods  or  effects,  by  vinne  of  the  altuchment. 
ng  is  given,  the  officer  must  detain  the  goods  or 
\)pcrty  of  the  defendant.  Where  an  undertaking 
nnify  the  sheriff,  he  must,  within  two  days  after 
id  nndertnhing,  <'anse  Ihe  same  to  l>e  filed  in  thi! 
rt  ont  of  whii'b  the  nttachment  was  issued,  and 
claimant  or  his  aijent,  and  the  attaching  creditor 
(se  name  is  suliscriljcd  to  the  warrant  of  attach- 

snid  undertaking,  irith  a  notice  of  the  justifica- 
itiea  tfiereiin.  The  justification  nnist  take  place 
of  the  (--onrt  out  of  which  the  nttachment  wns 
)  to  be  apectfied  in  the  notice,  which  must  not  be 
or  more  than  live  days  after  (he  serving  of  the 
r  the  purpose  of  Jtistificution,  ciich  of  the  sure- 
ndertakiiig  imist  attend  before  the  Jttdge  at  tUc 
nentioned  in  the  notice,  and  be  examined  on  oath 
the  clciimnut.  or  his  agent  or  atlurn'')*,  tonchlng 
hi  such  maimer  lis  the  jndj.-e,  in  Ills  dlKcretlon, 
The  c<inmhi.ilii>ii  may  l>e  nillonrncd  from  day  to 
ninpk'ted,  hill  si.ch  adj imminent  must  always  b« 
licial  dflv.  If  rciinired  by  Ihe  dnlmnnt.  his  as 
represenlalire.  the  examination  must  be  reduccil 
inhscrilied  by  tlu-  snrelicx.  If  the  judge  lilld^'  Ih  ' 
It  lie   must  Bniie:<   the  examination  to  the  uuder- 
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hikiii^',  fiidunte  liis  alluwiiiii*  tbiTeim,  uiiil  I'liusf  tlie  Hsiil  huiJm- 
lakiiig,  togctlier  witb  tbe  ti  ami  nation  of  tbe  surolies,  lo  be  Glul 
M'ilh  Ibe  clerk  uf  tbe  court.  Tliereiipuu  the  aberiff  is  reloKed 
mid  diacliar({i.'d  [i-oiii  all  linliility,  by  reasou  of  tlic  taking  nnd 
detention  of  tbe  jinnierty  seiiecl.  When  any  sucb  undertakiiut 
Ktinlt  liuve  beeu  approved  and  iiled.  ax  bereintwfore  provided,  the 
clerk  of  tbe  court  in  wliicb  tbe  HAUie  sbnll  be  tiled  uball  imme- 
iliiitelf  index  tlie  miliie  iu  tbe  Renernl  indc\  book  in  bia  office 
under  tlie  title  of  tbe  ^nit  In  wbicli  tbe  nttiichmcnt  lit  issued. 
2  R.  S,  *,  i  Ui  L.  18011,  eH.  «K;  L.  inw,  cH.  B41.    In  ettert  SeH-  1.  ItOl. 

J  eSS-B.    [Aad«d,    1S04.1    DUcliarRC    ol  iiersvaal   ]pro|>ert7 
I'roiu  BttachiuMitB. 

If  goods  or  aHectH,  other  (ban  a  veaael.  attached  as  the  |>ro]i- 
cl'ly  of  the  defendant,  or  any  portiiiii  tbereof,  are  clnimed  b)' 
iir  ill  behalf  of  anotbrr  iierson.  sneb  claimant  may,  within  fiie 
clays  after  tbe  levy  of  tbe  attachment,  upijty  to  Ibe  judge  who 
Krautcd  tlie  ivurrant,  or  to  tbe  oonrt,  f<ir  un  order  tu  diacharge 
itie  nttaobinent,  a»  to  tlio  whole  or  a  iiarl  of  tbe  pro|H'rtr  al- 
liicliiil.  UiHJii  HucU  an  aiiplic-iitiun  tbe  cluiuiunt  muHt  give  to 
llic  sberltl  nn  nintertaklue  uiib  at  least  two  .siifliciuut  suretiea 
wlio  must  Justify  iu  double  tbe  value  of  tbe  properly  claimed. 
UK  nppruiWHl  in  tbe  inventory  uf  the  pi-operly  attached.  The 
nudertakiug  miixt  be  conditioned  to  tbe  effect  that  in  au  acliuu 
to  be  bi-uugbt  on  the  undertaking,  tbe  claiuuut  will  establisL 
I  lint  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
(lie  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  be  will 
imy  to  the  Blierilf  tbe  full  value  of  the  property  bo  claimed  wilb 
inieri'st  fi'oin  the  date  thereof  together  witb  the  costs  of  tbo 
iicliou.  Sections  six  buiidred  and  ninety  and  six  hundred 
mill  uiue[j'-one  shall  apply  to  an  undertukiiiK  given  tis  iirv- 
Ncrlbod  in  this  section.  Upon  sucb  an  undertating  lieing  given 
mill  after  justification  of  tbe  sureties  if  reiiuii'cd,  the  court  ur 
judge  must  make  an  order  discharging  tlie  property  bo  claimeil 
fnmi  tbe  attachment,  .upon  payment  by  tbe  claimant  of  thr 
KlienfTB  fees  and  necessary  disbursements.  Thereupon  and  upon 
KiK'h  payiueut.  the  sheriff  must  discbarge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  uudertakin); 
iis  provided  iu  secttou  si.\  Iiutidi'ed  and  lifly-eight.  Tbe  court  or 
jiulge  may,  upon  the  application  of  the  plaintiff  or  of  the  claini- 
iiiit  at  an]'  time  before  the  warrant  is  vacated  nr  annulled,  u|iou 
notice  to  all  parlies  in  interest,  direct  the  sheriff  tu  L-onimeuce 
ill!  action  iu>on  the  undertaking,  upon  such  terms  and  conditioDH 
mid  under  sucit  rcgnlatioDS  as  it  or  he  deeuis  just.  In  such  hb 
ndiuii,  tbe  claimant  may  show,  in  bur  of  a  recovery,  that  be  was 
the  owner  of  the  said  property  attached.  If  judgment  passes 
against  the  cluininnt  the  plaintiff  is  entitled  to  recover  the  value 
of  tbe  anid  pro|ierty  with  inlcrest  from  the  date  of  the  under- 
Liking  with  Ihe  costs  of  the  .iilion.  Kelther  the  giving  of  tlie 
undertaking  ns  prem-ribcd  in  lliis  section,  nor  the  recovery  of 
.iiiy  judgment  thiivi>n.  Klinll  affect  in  any  ninnner,  the  right,  if 
jin.v,  (if  tlie  defendant  in  the  Httacbnient  action  in  or  to  the  prop- 
erty disclinrBed  from  the  attachment,  nor  shall  this  section  be 
142 
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lUDsirui'd  an  ofEwliue  or  impairing  uny  tUlier  rigbt  or  reincds" 
which  auy  person  might  oiliemise  Uavo  in  resiwi-t  to  the  pro|>- 
Mtj-  Bttaclied. 


f  ta».   FlndlBS,  not  to   prrjDiIlce   rlnrbt  ot  claimant. 

If  the  |iri)|H'ri)~  ix  fituuil  In  be  in  the  dcfciidunt.  the  SniliiiK 
<!«■«  not  prpjinlk-e  thi-  rlRlit  «(  the  claiinniit  In  britiH  ou  attioii. 
1"  rwoyi-T  the  good;)  or  effects,  or  the  vnlui!  tliereot. 

I  HBO.   Proeeeillniirii  oo  claliu  to  domeKtlc  voxel. 

Where  a  Ttssel,  belougiug  lo  a  Durl  ur  ijime  in  tlie  Uuitcd 
8t«tw,  or  a  share  or  interest  tiier^ii,  in  atta'-livil,  the  court  or 
jodsr.  on  the  nplilicutiun.  within  Ihirt}'  ilasi  (htrc utter,  of  n 
prnuD  i-liiiniing  ttlle  therein,  or  of  hia  agent,  uiu^t  Bi>i>oiiit  tbn.-« 
indiirerent  ■■cmoun  to  make  n  viilnaliou  thereof. 

:  B.  B.  5,  g  n  12  Edm.  m. 

I  MI.  1An>*d.  1H7T.]  Appralsvra  lo  be  BTranii  Talimtloii 
!■  be  returned. 

A  ivIuRliun  of  a  vessel,  or  uf  a  share,  nr  iuter^'st  tlieroio,  iiittilt; 
us  iireseribcd  in  thix  article,  nintft  be  in  writiiiE.  and  subscribed 
hf  the  a|>praiKer8:  eaeh  of  whom  niuKt  lake  aad  subscribe  an 
alBilBTil,  annexed  thereto,  to  the  effect,  that  the  raiuatiou  JH, 
in  all  reHpects.  just  and  fair,  and  that  the  value  of  the  Teaiiel. 
■hare,  or  interest,  in  triii}^  stated  theiehi,  iti'i-ording  to  the 
depoaent'a  belief.  The  valuation  niust  he  iininediatel;  returned 
lo  the  eonrt  or  judge:  and,  after  an  nnderlakinir  lu  given,  or  aftiT 
the  expiration  of  the  titne  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

]  «ax.  I'ndertnlcInK  to  be  slven. 

Within  ttru  daja  after  the  valuation  is  returned,  the  claimant 
nr  bis  agent  nia.v  e^el■ute  an  undertaking  lo  the  sheriff,  with 
snffifieat  sureties,  approved  by  the  eourt  or  jndge,  who  must 
jastify  in  twice  the  appraised  value,  to  the  effeit,  that.  In  an 
niiioD  lo  he  brought  ou  the  andertaking,  tlie  elaimant  will 
ivtahliKh  that  he  was  the  owner  of  the  veuiel,  sharp,  nr  interest, 
It  the  time  of  the  lev;  lhereU|M>n:  and  that,  in  eane  nf  his  failure 
I"  ito  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
fprai  the  date  of  the  nndprtakiiig,  to  the  sheriff;  or.  If  the  war- 
rant is  vai'ated  or  annulled,  to  the  defendant,  nr  his  personal 
rrplmentative. 
1  R.  3.  S.  t  14. 

I  lUa.  Temelt  ivhcn  to  be  dlscbarced. 

I'poB   sneli    an   undertaking   Iwing   executed    and   delivered   to 
ilip  sheriff,   the   eourl   nr  Jud"e   must   make  an   order,   directing 
Tlipve.>s«el  or  uliare  to  lie  disi'harged  from  the  ntlarlnoent.     There- 
n["in  the  sheriff  must  disrharge  the  same  nfcordiiiglj'. 
M..  I«.  OOlIc 
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f  tt04.   When  HuaertBlt(DK  to  be  unetl. 

Tlie  i-iitiil  or  iuilco  tuny,  u|iiiii  tlie  iiiiplicutiun  of  either  party, 
iit  uiiy  lime  bi'fiire  tlie  n'uriiiiit  ia  vucated  or  nimulled.  direct 
ihe  aheriS  to  cuiiimeiii^c  un  xction  uimii  [lie  uuUertakiog,  upon 
such  li'rmR  uu<l  coiiUitioiiM,  uiid  iiii<ler  kucIi  leg  illation  it,  between 
liiin  aiid  the  upplirant,  as  it  or  be  deeuiK  jUHt.  AtiU  if  tlie  warraiii 
iif  attacliiueiit  is  vai^ati'd  or  anmilli'il,  llie  defendunt  in  tin- 
nttaebment,  liis  asiuKiiee  ur  personal  reprewiitatiTe,  iiiny  coin- 
iiience  aud  mntnlaiu  an  aotioii  upon  tlie  undertaking,  or  may 
l>e  Habstitutpd,  in  place  of  tbe  sberiS,  in  an  action  pendine 
Ihereiipon. 
Subatttule  for  £  R.  3.  ti,  [  18. 

J   tHI5.   Dcrence  In  hdcIi  ■■•  aclloni  plaintiff's  rerov«rr. 

Ill  sutli  an  action,  tllp  claiiilant  mti.v  ahoiv,  in  har  of  a  rerover.v, 
tliiit  lie  n-as  the  ownrr  of  tlie  vessel,  share,  or  interest,  at  tlii' 
time  when  it  wan  attarhi'd.  If  Jndtnncnt  pasnea  ngainHt  hint, 
the  plainlirf  is  entitled  tn  reeorer  Ihe  amount  of  the  thIubIIoii, 
wilh  interest  from  the  date  of  the  undertaking. 
Id.,  I  IT,  tm-d. 

g  wm.   ForelKB  vesuFlt  kow  valaed. 

Where  a  fnri'ign  vessel,  or  a  shure  or  interest  therein,  i.-< 
attached,  it  muat  be  vnlncd,  as  prewribed  in  sections  C6(»  Htiil 
UUI  of  Ihia  act,  ii|>nn  Ihe  application  nf  a  pertion.  who  mabet 
afflilavtl,  to  the  effec-l  that  he  is  the  owner  thereof,  or  that  be 
ia  the  agent  of  a  iH'rxon,  iiaiiiln^  him  and  his  residcDce.  whom 
he  bellevca  to  be  the  owner  of  the  vessel,  share,  or  lutereut 
iittflcbed. 

Id.,   1   IS. 

I  tlU7.  Notice  thereof. 

Such   notice  of  tiie  npiilicntion  must  he  given  to  the  piainlilT, 
as  the  court  or  jiidtte  decina  rcasonnble. 
KL.   I  IB. 

I  eOK.  Plaintiff  to   Klve  onderlalcInK  **-ilh   anredea. 

Within  three  da.vs  nflcr  the  Taluntion  is  returned,  the  ptnlntiC 
must  (five,  lo  the  person  In  whose  bolinlf  tlie  claim  is  made,  an 
undiTtnklnf!.  with  andlciejit  sureties,  approved  by  the  eonrt  or 
jiidse.  who  must  Justify  in  twice  tlie  appraised  value,  to  the  eftefl 
that  Ibey  will  pay  sncli  dnmam-s  as  may  be  recovered  for  eeixiDK 
the  vessel,  sliai-e,  or  interest,  in  an  aetion  brouttht  acainst  th<* 
sheriff,  or  the  plninllS*  in  the  attachment,  within  three  monIl<K 
from  the  npprovat  of  llie  nndcrlakine,  if  it  aiipcani  therein  that 
the  vessel,  slinre.  or  interest  belonged,  ot  the  time  of  attaehinK 
It,  to  the  person  in  whose  behalf  the  claim  is  mnde. 

Id,.  1  20. 

I  SOS.   Vesaeli  when  to  lie  dlaeharKed. 

Fnless  such  nil  undertnkiiij.'  Is  piveii.  the  court  or  judge  mu«t 
crnnt  an  order  disci uircinj;  the  vessel,  shnre,  or  interest  Bf> 
ilninipil.  from  the  attncbiiiciil;  whereupon  the  sherilf  must  dis- 
•  bnrBe  the  s.iuie  aceorilincly. 
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n  nklch  debtor  mar  cIbIui  vraael. 

LI  under  taking  i"  e'^'f'i  l>y  the  vluiuUH.  thv  wni- 
r  unnnlled,  ur  itie  uttucliiUL-ut  in  disoburgeil  us 
irt,  or  iutereiit,  tlib  defi'uilaut  uc  bis  useul  is 
be  ituuie,  ur  Cliv  proceedu  thereof,  if  it  lias  bei-n 
is  tdiowiiiK,  la  ibc  satisfactioii  of  the  eourt  ur 
iiideitnltiuj;  bus  l>i:i!u  diiK-Lar^d;  oi'  siviiiK  lu 
idertdking,  witb  Bafflcieot  aureliea,  upproved  by 
ge,  wJio  uiHst  Justify  in  twii-e  ibc  HiiiiraisGd 
t,  tbot  tliey  will  iiidi'tumf};  tbe  plaintiff  uKniiiat 
iilieuses,  io  couaeqiience  uf  tlio  uudeitaklng. 


«■■«!   to   l>e  aold. 

iug  of  the  plaintiff  is  not  diacLargeJ,  or  he  is  uot 
encribed  in  this  article,  within  one  month  after 
omes  entitled  to  claim  tiiv  vettnel,  nhHre,  nr  in- 
rribcd,  it  luar  be  auld  Ity  th?  sheriff,  iu  whose 
n  an  order  of  the  court  ur  juclee:  aud  tlie  pro- 
iiiiist  be  naid  to  the  persous  who  executed  tlie 
:bei[  iudemnity. 


by  or  in  lielialf  of  an  owner  of  a  domes- 
or  interest  tlierein,  wiihiu  thirty  dajn 
the  proper  undertnklns  is  not  exet-utpd 
flaini  is  not  niad<!,  within  tliat  time,  by 
•r  of  a  fr>reiKU  vessel,  or  of  a  share  ur 
<el,  share,   ur  interest,  may   be  sold  liy 


•uper  elaini  to  it  ia  not  mode.  n,v  or  in  behalf  of 
.  within  thirty  days  thereafter,  it  may  l.>e  sold 
ider  an  order  of  the  cunrt  or  jndfie,  upon  the 
oint  owner,  or  hia  agent. 


IHTT.I    SticrilT  (o  fcpep  propprly. 
St   keen  the  pruperfy  ndiielied  I'j-   him,   nr  the 
rty  Hold,  or  of  a   demand  eullected  by  him,  tn 
nent  that  may  he  obtained  against  the  defend- 

33S. 

nay  1»e  dlreeleil  to  jiay  nionr)-  Into  court. 

upon  the  npnliffllion  of  eillier  party  to  (he  nr- 
be  Hberiir,  eitlier  before  or  after  the  esiiirntion 
lee.  to  pay  into  eoilrt  the  pnioeeds  ■)f  ^i  lU'iaund 
erly  sold:  or  to  deposit  them  in  a  designatef; 
ipany,  to  be  drawn  ont  only  upon  the  order  of 
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I  «T«.  lAa'd,  187T.J  Whca  he  tamr  be  directed  (o  relcMc 
or  deliver  prov»ly. 

Where  tliu  proceeds  of  tile  prupeity  sold,  hdcI  of  the  demnndt 
collected  by  Ihe  aherilf,  exceed  the  amouut  of  the  plaiotiff'B  de- 
mand, with  tbe  voata  and  eipeuiu-s,  and  uf  all  other  warrants  of 
attachiuent  or  exeeuttons  lu  the  sheriff's  hands,  chsrKeable  upuu 
the  Haue;  the  c-ourt,  or  the  judtji'  who  gruuted  the  warrant,  upou 
Ihe  aiiiilicatiou  uf  the  defendant,  or  of  an  nasigiiee  of,  or  pui^ 
I'liuaer  froul  Ihe  defeudaut,  and  u{>on  uoticu  to  the  iilalotiS,  auil 
the  plaititiffs  in  the  other  warrants  or  eseeutioiiH,  may,  at  any 
time  during  (he  peiideiic;  of  the  action,  make  an  ordirr  directins 
the  slieriff  to  pay  orer  the  surplus  (o  the  applrcant,  and  to  releaw 
from  the  attuclimcnt  the  rtiuuininif  real  aud  personal  properlf 
attached. 


__.   ..>xt  Kection,  may  brine  and  mainluin,  In  the  iinnif 

of  iiimsplf  aud  the  shi-riCE  jointly,  liy  his  own  attorney,  and  at  his 
own  expense,  any  nftii)n  wliicii,  liy  tlie  proTiaions  of  this  title, 
may  be  briinght  by  tiio  sheriff,  to  recover  property  attarbcd,  or 
llie  value  thereof,  or  a  denmnd  altachiHl,  or  upon  an  iindrrCakiug 
Kivpn  ns  nrcsorihed  in  this  title,  by  a  person  other  than  Uie 
piaintiflf;  the  plaintiff,  in  bin  own  name  and  the  shprifFs  jointly. 
may  also  bring  and  maintain  any  action  which,  by  the  proyisioua 
of  anbdivlsion  two  of  section  six  hnndred  and  fifty-fiyp  of  arliclf 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  shcrilF 
must  receive  the  procecdn  of  such  an  ncfiim,  bnt  he  la  not  liabli- 
for  the  costH  or  eipcnsea  thereof.  Cosla  may  be  awarded,  in 
Bnch  an  action,  against  the  plnintiff  in  the  warrant  but  not 
against  the  shertlT. 
SuDntlhilc  (or  Cd.  Ppof,.  I  238;  L.  188D,  ch.  504. 

i  «TS.   How  leiiTc  to  brlngr  aocli  action  vrooored. 

The  conrt  or  judge  must  grant  ipave  to  bring  such  an  action, 
whcro  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  shrrilT;  but.  before  doing  so,  the  court  or  jlidgf 
may  require  that  notice  of  the  application  lie  given  to  the  plain- 
tiff, in  ntiy  other  wnrrant  agninst  the  snme  ilefenilant.  And  such 
terms,  conditions,  and  regulations  may  lie  imposed,  in  the  order 
granting  leave,  as  the  conrt  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  Interests  of  all  persona,  inlemled 
in  llic  disposition  ot  the  proceeds  of  the  action. 


litis  mHr  be  JoIbcA  with  sherltr,  alter  aelloB 

.  in  like  manner  nnil  with  like  olTect,  be  granted  to 
in  the  warrant,  to  he  Joined  with  the  sheriff.  In  su 
It  by  Ilic  Kbi-rilT.  in  .i  eitHc  where  he  might  have 
e  lr>  bring  the  action,  as  prescribi-il  in  Ihe  but  tir" 
on  nn  npplie:iti<m  therefor,  the  iiinrt  or  judw  may. 
iixe.  riHiurro  the  plaintiff  to  provide  for  the  Mpenses 
.  nlifsdy  incuiTed  by  the  sheriff.  The  application 
ed,  in  case  of  nn  nnreasonable  delay  in  making  it; 
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■ulicatiou  was  made,  befure  (be  atti»ii  was  bruiik'li 
im  uegleotfd  i>r  lefn.ied,  wiUiolit  a  i«nid  fxtiii 
iiply  with  tbc  i«rma,  conilitious  or  ri'gii In  lions,  tbt 


re  to  dlr««t  BD  t*  nanaKFineiit  of  iinch  ■■■  ■• 

>r  judge  may,  i)|ioli  the  tii'I'lii'ntioii  of  Ibe  ulirriff.  i 
laat  ID  tlie  warniiit,  dtii-iuu  (be  pendeacy  of  an  n 
as  prescrilwd  in  the  InKt  llirep  sp'-tiontt.  ilircrt  ns  i 
liscontinnante,  or  settlement  of  the  same,  ami  as  i 
n  or  disposition  ot  the  money  or  property  refOViTt 
stice  requires. 

im  of  In-rentorx  bow  «u(i>rced. 

pplicatiOD  of  eitber  party,  and  proof  of  t!ie  npRlci 
the  murt  or  jiidse  uiny,  by  order,  require  tbp  slieri 
inventory.     DiKobedience  to  iuch  an  order  may  1 
1  (wntempt  of  tlie  (.■oiirt. 
IS  13  Edm.  11).    Spc  poat.  {  112. 
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article:  third. 
Vacating  or  modifying  the  icanxint;  ditchargiag  the  attachment. 

B«e,  082^   MotLDQ    to   TQntlf  nr    mnAifv   vai'pnnt      nr   In^niHBn   «n^IlrlET. 

688.  Bow  motion  i 


QM-CHTi.    llUoea 

•80 

«T. 

asa 

UdDvcuLIii 

*ppl^i«..lon 

1,,  ou. 

JtiBtKj- 

801 

Slicrltt  mur 

retain 

603 

Koreeolnj^ 

ew 

",.■& 

8BG 

Coan   or   j 

!F„T 

eae. 

n'bEu  plula 

tin  of  iij  apidlcatloi.  « 
I  «HX.  tAiB'd,  1877.]    Hotton  to  T-noate  or  modlfr  T 
or  ■■«[«»■•  neoarlly. 

Tbe  dpfendnot,  or  a  person  who  has  BCgnircd  n  lien  upon,  ur 
Interest  in,  bis  property,  nfler  it  was  atlacbed.  ma;,  nt  aujr  Uine 
before  the  actual  application  of  the  attachud  proiH-Tty.  or  tbi 
proceeds  thereof,  to  the  pajiueiit  of  a  judgment  recovered  in  tbe 
action,  appi]'  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  Riven  by  the  plaintiff,  or  (or  one  or  more  of  those  (ormi 
of  relief,  toKi'lher,  or  lu  (he  alternative. 

I   683.   Uow   motion   mniit   be   mndei   opposlDB   It  br  new 

An  application,  specified  in  the  lust  section,  msy  l>e  founded 
onlr  upOD  the  papers  upon  which  the  warrant  was  (trauted;  in 
which  caee,  it  must  be  made  to  the  court,  or,  if  the  warrant  v»i 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  nud  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  ol  the 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or,  it 
the  warrant  wna  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice:  nnd  it  inny  he  opposed  by  new  proof, 
by  affidavit,  on  the  pari  of  the  plaiutifT,  tendiuj;  to  suslain  auy 
ground  for  the  ntlncliment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  ujion  a  discharge  In  hankraptey,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  ijlaiolifE  may  show  onf  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

I  684.  [Repealed,  1877.] 

I  «85.  [Repealed,  1877.] 

I  080.  [Am'd,  18T7.]  Wb«n  vclor  motion  not  to  pTcJmdlce 
■aliieqnent  motton. 

The  denial  of  such  an  application  does  not  prejudice  a  sub«- 
quent  application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  wtiich  had  not  lM*n  filed  or  served  at  the  time  of 
the  former  application,  lo  set  forth  any  of  the  causes  of  action 
mentioned  in  Bcclion  G;l.')  and  aeclion  G37  of  this  act. 
Bm  (  BKB,  uitif.  >0<;lc 
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,ftOW.|      DrrendSDl  mer  apply  tor  dlnchkr^ 

inay,  at  any  tiiiii>  aUer  lio  hni  npjicaivil  in  tli 
tlie  jiidj^  n-Iin  icrniiliMl  the  wurnint.  or  lo  tt 
er  to  ilI»ohiirce  tlie  nitaobiiieiil,  an  tu  lUe  vihoi 
properiy  nlltichnl. 
portion  of  Co,    Ehiic.    |  211);   L.    lOO*.    «h,  SOT.    In  (ffV 

;m>e.l     tuderlalttntr  to  l>^  Rlvfn. 

applkfltioD.  th«  (1of«nrlnnt  must  give,  an  undo: 
fast  twfi  suflicipnt  aiiretips,  to  t!ic  effect  that  h 

pny  to  tLe  jilamtilT  the  oniniliil  i.f  nny  jiiJj 
be  rfCOT«red  in  the  aoliim  neaiiiat  hiui.  nol  e> 
pecilied  in  the  iindertakine,  with  intert^at.     Tli 

must  he,  at  lenst  eqiinl  tn  the  nmoiint  <>f  th 
1,  ns  Bpecilied  in  iiis  ntHdnrit:  or,  at  the  nptin 

equal  to  thp  aiiprniscd  value,  areordiiix  lo  tli 

property  Htlnchod;  or,  if  the  nppliratliui  is  t 
achiiieiit,  ns  ti>  a  p^irt  only  of  the  proi>erty  al 
)praise<l  value  nf  that  portion.  TTpon  siieh  a[ 
inile  afltr   final  .iiulBment,  llie   derendaut  mus 

rpqnireil  to  jierfert  an  npppnl  to  flip  c^onrt  o 
I  jiidement.  nf  the  same  anKinnt  or  to  the  aam 

tllPl-Ol.f. 


lal  jlldB 
y  the  e 


lion  by  one  t*i  hrveral 

Tibed  in  the  Inst  two  sec _, 

C  thPDi,  the  iindcrtakius  must  provide  Cor  thi 
jndgment,  whicL  may  be  recovered  ogalust  an] 

in  the  action,  tiulesB  the  applicant  makes  proof 
lie  satislaction  ot  the  court  or  ji:Jge.  that  thi 
apect  to  which  the  application  is  luailc,  belongj 
':  in  which  case,  the  undertaking  must  provtdi 
>f  any  judgment,  which  may  be  rccovprod  in  thi 
IP  applicant,   cither  alone,  or  jointly   with  an] 

Where  an  appllcatiori  la  made,  ne  prescribed  i! 
Bst  two  dayu   notice  thereof,  with  a  copy  of  thi 

served  upon  the  plaintiff'a  attorney,  who  ma] 
ition  by  proof,  by  atfidavit,  thut  one  or  more  o 
uts  own,  or  have  an  interest  in  the  property. 

1HT7.]    Snretleii  lo  JanlKy  It  rcqnlred. 

'.,  given  as  nrescrlbcii  in  the  last  two  sections 
h  Bled  with  the  clerk.  A  copy  thereof,  witl 
ng,  must  be  forthwith  served  upon  the  plaintiff*! 
ly,  within  three  days  thereafter,  givi^  notice  ti 

he  excepts  to  the  suSicieucy  of  the  sureties 
retles  must  justify,  upon  the  like  notice,  and  ii 
lail  upon  an  arrest;  or  n  new  undertaking  mus 
w  sureties,  who  must  justify  iu  like  manner.    I: 

not  except,  as  prescribed  in  this  section,  be  ti 
I'sived  nil  objection  to  the  sureties. 


DoliiHihyGoOgle 
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I  091.  Sheriff  Bwr  reUilii  proveFtr  okUI  JaatllcatloB. 

The  sheriff  it  respoiiBiblo  tor  the  iiifficiency  of  the  niireliei:  and 
ho  mny  rclHin  ponHeBaion  of  the  property  attached,  and  the  pro- 
eeeda  thereof,  until  the  objection  to  them  ia  waixed,  as  preact&ed 
In  the  [net  Beefion,  or  they,  or  the  new  eureliea,  juatlfy- 
M.,  part  ot  tb*  MDW  —cHaa. 

i  ilO-A  KoreirolDB  vrovlnlona  supllcmble  to  tchcIb. 

Tilt'  Inst  five  sections  are  npnlicablo,  where  a  veaiel,  or  n  stiin 
or  inlercat  thcrfiu,  ia  attnched.  If  it  is  neceSBary,  to  enable  tie 
defendant  to  diacharge  the  attachuieiit,  the  court  or  jnilge  toBj, 
by  order,  stay  auy  proceeding  Bt>ecified  in  article  second  ot  thit 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

g  OOS.  PaPtners  mny  apply  to  illncliaritc  «tt«oIinieBt. 

If  a  warrant  o(  attachment  ia  levied  upon  the  Interest  ol  one 
or  more  partners,  in  goods  or  chattela  of  a  partnership,  the  other 
partners,  who  are  not  defendants  in  the  action,  or  any  of  then, 
may,  nt  any  time  before  final  judgment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  upon  an  affidarlt  shoiriDK 
the  facts,  for  an  order  to  discbarge  the  attachment,  as  to  Uut 
Interest. 

I  0»4.  [Aiu'd,  18T7.]    CDdntalcIiiar  to  be  alveo. 

Upon  such  an  application,  the  applicant  must  give  an  nudn^ 
faking,  nith  at  leaat  two  sufficient  sureties,  to  the  effect  that  thef 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  any  Judgment, 
which  may  be  reooTcred  sgniuat  the  partner  who  is  detendnat  Id 
the  action;  or  which  may  be  recovered  against  him,  in  any  other 
action,  wherein  the  other  partners  are  not  defendants,  and 
wherein  a  warrant  of  attachment,  or  an  eiecation,  may 
come  to  the  sheriffa  handa.  at'any  time  before  the  warrant  ot 
nttacbment,  which  wna  so  levied,  ia  vacated  or  annulled;  not  ex- 
ceeding a  enm,  specified  in  the  undertaking-,  which  must  not  be 
Icaa  than  the  value  of  the  interest  of  the  defendant,  in  the  goodi 
or  chattels  seized,  by  virlne  of  the  attachment,  as  filed  by  the 
court  or  judge,  f  (  the  value.  In  the  opinion  of  the  court  or  Judge, 
ia  uncertain,  the  aum  shall  be  auch  aa  the  court  or  judge  deter- 

!«rtalii  ▼«!■«. 

anm,   or  determining  the  snf- 
.  .  >r  judge  may  receive  affidavits 

r  may  direct  a  reference. 

I  sod.  IVhen  plalntlff  entitled  to  notice  ot  kdt  B»»lles- 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notiee  of 
an  application  for  a  discharge  of  property,  aa  prescribed  in  this 
arliele,  or  of  the  hearing  under  an  order  of  reference,  made  aa 
prescribed  in  the  last  aection;  and  if  the  apj^licant  does  not  ap- 
pear, where  notice  baa  b«en  given,  the  application  mfty  be  dis' 
missed  ar  denied. 


DoliiHihyGoOgle 
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article:   i^lRTH. 

I  against   the 


sis-r""' 


703.   Blglitii  or  IblM  Kiu]  other  MbwqueDt  Kttacblnc  CKdlton. 

I  «»T.  PreftT^ntm  of  two  nr  more  *r«rrBntii. 
Where  two  iir  more  wtirnintu  nf  nttai'hniont,  ncsinft  Ihc  "onie 
defendant,  nre  delivi-rpit  to  the  slieriff  nf  tlie  siiiup  i-oiintj-.  tn  be 
nwate^,  tbfir  riwpwtive  |>reti"relic-eK.  nnrt  thp  rulp»,  whprp  n 
leTj-.  or  a  Pevy  nmi  ttnlp,  have  heen  made  uniler  a  jHiii()r  wurrnnt, 
■re  the  name,  b»  where  two  or  ninre  I'xpelitiiinii.  npiiillKt  the  imii)- 
ert;  of  tbe  imtne  def«-ndnnt.  are  (teiiTcrerl  to  the  KhcrllT  or  toe 
nme  ooanty.  to  be  exeiMlted. 

Bh  a  fi.  S.  366,  II  14  ud  19  (2  Kdm.  STB). 

I  60K.  Rule  am  to  levr  nndev  a  Janlor  ^arrnat. 
Wheri'  a  il'inie^lii;  vesHel.  or,  sllarn  cit  iuterest  therein,  hOH 
beeu  nitatrlied,  unit  aftei-wardn  released,  as  BrfmrilH-'il  in  this 
title:  or  where  tlie  permmiil  propptlj-  of  a  partnerHhip.  nf  which 
the  defeudatit  waa  n  iiieuiber,  hiix  lieeii  attached,  aiid  tlie  attaeh- 
aieat  afterwarda  dinehariied,  iinnu  llie  applii-atiou  of  aiinther 
partner,  aa  iiresmhrd  in  thia  title:  anntln'r  warrant,  against  the 
mme  ilefenJaiit.  tiliuU  nut  Ik  levlnl  on  the  xanie  property.  }iy  tlle 
■lieriff  of  (he  anme  or  nf  any  other  eniinty,  until  utter  the  flrat 
Karrant  haa  bwn  Taenteil  or  annnltcd.  But,  exce|it  na  thua  pro- 
■oribed.  where  a  aecnud  warrant,  atcainat  the  Hnuie  defi'ixtant,  la 
deliTcred  tn  the  name  aheriff.  he  ntnnt  e^e<'Ute  it.  by  a  levy  i]|>on 
proijertT  within  liia  (■oimty,  and  he  ninat  ther<'ii|ion  lake  the  aaiue 
linK-eediaKH.  aa  if  the  levy  wna  made  under  the  first  warrant. 

Rrf    inlp,    II    l»S2    and    604. 

I  6m.    tRepealed,  1877.] 
I  WW.    [Repealed.  1877.] 

I  TOI.  ITndertBklBK   hi-  laulAr   «t4*cliinR   predltor  to' prr- 
Trni   rel^aiir  of  forelicu  venurl. 

Where  a  foreign  TeMaei.  or  a  share  or  iuterent  therein,  has  been 
aitoelieil  and  valued,  aa  pn^eribeil  In  artU'le  aemud  of  ttila  title, 
and  the  plaintiff,  iu  the  first  warrant  of  atlnchnipnt,  fail*  In  give 
ftn  andertakliiK  to  prevent  the  releaiie  thereof,  the  eourl  or  jiiitce 
may  crani  tu  the  plaintiff  in  a  Heeond  warranl.  then  in  tlie  sher- 
(ITa  banda  for  e.^eeution.  an  extenaion,  of  not  more  tliau  Tlirei' 
daya  Iher^after,  within  whieh  In  fnrniah  nn  iinderlnkinn.  iii  nil 
reii|m-t>i  like  the  one  to  lie  furninhed  by  the  lirat  plaintiff.  And  if 
be  fumiahea  it,  within  that  time,  he  haH  the  name  rtehlH  :in<l 
priTilexea.  and  ia  subjeet  to  the  same  duties  and  liabilities,  with 
n-xpieet  to  the  veaael  and  itH  pmeeeds,  tuiii  the  snlwrniuent  pm- 
eeedinKS  relating  thereto,  aa  if  his  was  Iht'  first  warmut. 
I  T02.  Rnlp  aa  to  imbarqnent  attnrbmrnl   of  forelicn    vpb- 
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plaintiff,  in  tlic  firEt  i>r  tlie  scoitid  worritiit.  ti>  uive  an  uuUerlak- 
lug  In  prevent  the  rek-niw^,  it  ntmll  lurt  be  aiEiiiii  uttui-hcil,  uiulei 
8  u-arraut  iiKaiust  llie  same  dufeudaut,  u-liii'h  han  Li't'ii  delivcre'J 
to  thi^  MbiTilf  lit  tLc  Kanif  county,  before  the  expiratiou  of  the 
titne  witliiii  n'bii'li  the  undertakiug  Hliould  taave  been  fiiraiitbvil. 
But  it  iiuiy  be  again  altai'ticd.  UDder  a  8nl)RGi|iient  irnrrniit 
aeniiiHl  tbe  same  deftiidant;  iu  which  case,  the  piniutiff  therelD. 
aud  thi^  i>laintilT  in  t-ach  wttirant  HUlwitiiii'nlly  delivered  to  thi^ 
sIierilT,  Iiuti>  the  sanie  rliditB.  iiiul  privilciceii,  aud  are  aubjeot  t» 
the  Humi?  (iutiex  mid  liabilitiex,  witb  re>i|>e<'[  to  the  renHfl  mid  its 
liroiecdH.  uuil  th>-  HUbHcqufiil  pHH-eediiiKt  relntiiiK  tln-rcto,  ae  if 
the  wurraut,  uuder  ivbieh  it  wbh  attached,  was  the  Grxt  wurritut. 

Inlndff  In  Mction  l»   HPtilor  plain- 
Where  the  iilaiiiliff  in  a  WHrrant  of  altHdiineiit  liaH  cnuiiueiir^l 
of  hiinuelf  and  tiie  ulieriff  Jointly,  as  pre- 


I  TO».  RlKhtH  of  lnnlop  i 
tlir  and  tikrrin  Jolully. 


itie,  a  plaintiff  in  a  Junior^  warrant  way  BPt>l)'  1 


the  timrt  or  jiid)^,  tii  i]ire<'t  an  to  the  couduet,  dincoi ..  ., 

aeti lenient  of  the  Nunie,  or  tn  iniimiie  teruix,  eooditiann,  and  reKObi- 
timiH  un  to  tile  tiinliuiiani'e  tben-uf,  in  tlie  iaterext  of  the  appli- 
<-aat;  and  siii'h  order  niiiy  Ik-  uiiide  thereiiiion.  nit  jiiHtiee  reqairen. 
If  tlie  firxt  Hiirniiit  is  vueuced,  or  Ilic  iittiK'iiiueiit  therouuder  is 
relenned  nr  disrliarKcd,  witliont  nlTectinir  the  eanm'  uf  uction 
proNccutcd  liy  the  plaintiff  therein  and  tEie  slieriff  Jointly,  th** 
pluintiff  in  the  wnrrmit  next  in  onler,  may  uiKin  hix  own  applira- 
tion.  lie  miliHiitiited  hh  joint  plaiiitiFT  with  the  HlterifT,  by  an  order, 
made  iih  upon  nil  ii[>iili('iilion  for  leave  to  bring  itui'h  nn  action. 
nift  |(  e'll-tao,  (Die. 

I  704.  Janlor  iilMlntlll  Btar  be  >llon«d  to  oobibicbo*  ■<•- 
tlon  inlntlr  nlth  nhprlff. 

A  plaintiff  in  a  Becond  warrant  may  apply  to  the  court  or 
judge,  upon  noti<-e  to  the  plaintiff  in  the  firiit  warrant,  and  to  tlie 
HherllT,  for  leave  to  l>rinK  and  maintain,  iu  tbe  name  of  hiinaelf 
and  tbe  xheriff  jointly,  any  aetion,  which  luiKht  !«  brongbt  iu  tltv 
nmiie  of  the  Kriiior  plaintiff  and  the  sheriff.  If  it  appears  that 
tbe  plaiutifT  iu  the  firHt  warrant  neKle<'tH  or  refuxeit  to  he  joiDed 
witii  The  sheriff  in  such  an  ailiim,  or  t.»  comply  with  tlic  teruix. 
(-ondiliu:iH.  and  reKniatiouH.  imposed,  either  upon  ([rautinic  hiiu  an 
order  foi-  that  iiurpoiM:,  or  uimiu  tbe  liearluK  of  aD  appliealion. 
made  ax  ^iri-siTilieil  in  thin  section,  the  court  or  judtce  maT  grant 
to  the  plaintiff  in  the  second  wurrnni,  leave  to  bnuK  and  maintain 
uni-h  an  action,  in  the  name  of  hinixelf  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first   niirrant. 

ITCKt.  RlKhtB    of    third    and    othrp    nalMrqB'nl    atlachlBir 

A\'lii're  there  are  more  tlinii  two  wiirrnutH  of  attachment. 
ntcaiUHt  the  name  ilerendant.  the  plainliffH  in  the  third  and  each 
subMiiuent  w.imint  have,  ait-ordiuK  to  their  remiet-tive  prioriliea. 
tbe  wime  riKbii'  anil  privileueH.  us  aKniuM  the  plaiutiRK  in  nil 
Heiiior  warriiiils  which  tlie  iilnintiff  in  the  Kecoiid  warrant  haB, 
aa  against  the  iiinintiff  in  the  Kiin.  and  are  xulijiit  to  the  xntne 
tliitiea  aud  liabilities:  exii-pt  tlint  n  Hecond  exteniiiou  <if  the  time, 
within  which  to  fiiriiJHh  nn  undertalctntc  lo  prevent  tlii'  rcleaae  nf 
II  foreixn  vciuieU  <>r  a  xbare  or  iutercHt  therein,  ahall  not  hf 
granted.  And  Ihe  plaintiffs  in  two  or  more  juniiir  irarrunlx  of 
attacbiiient.  may.  Iiy  aKreenieiil  aiiionK  tin  mselvcH.  take  jointly, 
and  for  their  i-ommon  liciiciit,  any  proceeding,  pemiitteil  by  thin 
title  to  Ih'  tiiken,  liy  iIk'  pinintilf  in  :i  Hccond  or  Hnbse<iuent  war- 
rant of  ullachment:  provided  lliut  it  docs  not  interfere  witli  th« 
Dreferential  or  other  rii;lit  of  an  iriterniediate  plaintiff. 
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article:  fifth. 

rlghls  ofpjiTi 
i«  vacated  or  annuiled,  t 


Hrlff  10  rcluia  WBimnt  Bi>d  til*  procHdLngi, 
itloM  (o  iBBne  to  Bheriff  who  hBn  levied. 

J-,  under  a  warrant  of  attacLmecit  in  eu  rtctloD, 
,  an  (^xet-'ution  ngaiust  property,  upou  a  fiual  judg- 
of  the  plaiDtifE  tbereia,  recovereil  after  the  expira- 
11  o(  office  or  the  sheriff,  who  made  (he  levy,  must 
E  directed  to  and  executed  by  that  sheriS,  u 
I  is  designated  by  lav    '  ..... 


I,  1877.]  When  Jadvment  enforceable  only 
ihed    propertr- 

^Ddant,  who  bai  not  appeared,  ii  a  Don-reBident  of 

foreigu  corporation,  and  the  summons  was  served 
Cute,  or  by  puhlicatioa.   piirsuaut  to  an  order  ol>- 

purpose.  as  pi'eBcribcd  in  chapter  Qfth  of  this  tict, 
an  b«  enforced  only  agaiuBt  the  property  which  has 
io,  by  virtue  of  the  warrant  of  attachment,  at  the 
'  Judgment  is  entered.  Bui  this  section  docs  not 
ect  of  such  a  jiidfcment,  with  respect  to  the  appli- 
tatule  of  limitation. 

I,    I8TT.]    Jadgmeat    In    the    principal   Ke(l«nt 

leculioD  against  properly  is  issued  upon  a  judit- 
laintiff,  in  an  action  in  which  a  n-arrnnt  of  nttach- 
levied.  the  sheriff  must  satisfy  it,  ns  follows: 
lay  over  to  the  plaintiff  alt  money  attached  by  him, 
)b  of  nil  sales  of  perishable  property,  or  of  any  Tea- 
r  interest  therein,  or  animals,  sold  by  bim,  or  of 
tber  thiags  in  action  collected  or  sold  by  him;  or  so 
a  is  necessary  to  satiafy  Ibe  judgment. 
lance  remaine  due,  ho  must  sell,  uuder  the  eiecu- 
persoiial  properly  altnchcd,  or  so  much  thereof  as 
ucluding  rights  or  shares  in  the  stock  of  an  nsso- 
tration,  or  a  bond  or  other  tnslniment  tor  the  pay- 
r,  executed  and  isctied,  with  the  Interest  coiifionH 
r.  by  a  government,  stnte,  county,  public  officer,  or 
ther  corporation,  which  is  in  terms  negotiable,  or 
bearer  or  holder,  the  principal  whereof  ifl  not  then 
ot  Including  any  other  debt  or  thing  In  action.  If 
'  that  property  are  insufficient  to  satisfy  the  jndg- 

execiition  require*  him  to  satisfy  it  oul  of  anj' 
property  of  the  defendant,  he  must  sell  the  per- 

upor  TBhich  he  has  levied  by  virtne  of  the  execu-  f~~iiiiiili' 

153  ,"'  '■'"■■'--''■"■'yi'- 
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If  the  proceeds  of  the  perBonal  proper 
utioo,  are  Insuilicieat  to  satisf}'  the  ji 
.  Bell,  under  the  executioa,  all  the  righl 
h  the  delendant  lind  iu  the  real  prope 
when  the  uotice  was  tiled,  or  nt  any  Iim 
'ting  to  any  other  real  yroiwtty. 
If  personal  property  nttacbcd,  belongiu 
passed  out  of  tlii'  hands  of  the  slierlfF,  ' 
or  converted  iuto  money,  and  Ihc  altac 
larged  as  to  that  property,  be  must,  if  pn 
an  thereof;  and,  for  that  puriiose,  he  h 
h  ho  had,  to  seize  the  Banie  under  the 
tvilfully  conceals  or  withholds  such  pr 
>  to  double  daniaees.  nt  the  suit  of  the  pa 
Until  the  jiidginont  is  paid,  he  may  c< 
'  things  in  action  attached,  and  proseeu 
b  he  has  tafcen  in  the  course  of  the  pn 
iroeeeds  thereof  to  the  payment  of  the  ji 
At  any  time  after  loTyjng  the  attachmi 
■etition  of  the  plaintifF.  aecompaDied  wit 
;  fully  nil  the  proceodiiigs  of  the  sheriff, 
warrant,  the  property  attached,  and  the 
the  alhdaTit  of  the  sheriff,  showing  thi 
^  111  endeavoring  to  collect  the  debts  am 
attached,  and  that  a  portion  thereof  i 
direct  the  sheriff  to  sell  the  remaining 
t,  and  in  sucb  manner,  as  it  thinks  prope 
tion  must  be  given  to  the  defendant  s  atti 
ippenred  in  the  action.  If  the  summons 
d  on  the  defendant,  and  he  did  not  ap| 
'  such  order  as  to  the  service  of  notice, 
ly  grant  the  applicstlon  without  notice. 

Pkw.,  t  S37,  am-a. 

00.  [Aiu'd,  IBTT.]  When  mttmehmpBt 
erty  to  be  Fcalored  la  ilefenditnt. 

lere  n  warranv  of  attachment  is  vacated 
hmont  is  discharged,  upon  the  applicutic 
herifT  must,  except  in  a.  caitu  where  it  ie 
rlbed  by  law,  deliver  over  to  the  defends 
ed  thereto,  upon  reaiwinable  demand,  an 
8ts.  charges,  and  expenses,  legally  charg 
e  attached  personal  property  remaining  i 
>n  thereof,  as  to  which  the  nitachmen 
roceeds  thereof,  if  it  has  been  sold  by  I 
isit  HDtenca  at  |  SIT,  ud  part  of  II  STO  md  M 
O.  Additional  provlalon  tor  tala  rell< 
lere  the  sherilT  is  required  by  this  (itle, 
rly,  or  the  proceeds  thereof,  to  the  defe 
•T  to  him.  unless  otherwise  specially  dire< 
',  att  books  of  account,  voucliors.  evlde: 
*  of  title,  or  other  papers,  relating  to  i 
>r  persoual,  or  to  its  proceeds;  together 
relating  thereto,  which  he  has  taken  in  tl 
ijER,  and  which  have  not  been  fully  sati 
l<ing,  given  by  the  defendant,  upon  the  di 
ust  also  deliver  a  written  assignment,  dn 
undertaking,  so  delivered,  and  of  ea^h,4,,^^l,. 
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ant  is  tboB  entitled,  an  asHiKDment  of  which  ii 
M:t  or  protect  the  detcndant's  title  thereto.  Tho 
ilso.  but  upon  bia  own  application  onty,  be  aub^ 
of  the  aherlS.  or  the  sheriff  Hud  the  jitaintifl 
ion  brought  as  prescribed  in  this  title;  but  the 
a;  impose,  as  a  condition  ot  granting  the  order 
luch  terms  as  justice  requirea,  with  respect  to 
afmeot  of  expenses.  The  defendant's  rigb^ 
CI  property  attached  aud  not  disposed  ol,  and  an 
ther  inatrument,  to  which  he  ia  thus  entitled,  are 
e  of  the  sheriff,  while  the  warrant  was  atill  In 
ire  his  rights  are  speciallr  defined  or  regulated 


lar  BOtlee  mttBehlnv  real  properly. 

ter  the  warrant  ot  attachment  baa  been  vacated 
he  attachment  hns  been  discharged  as  to  real 
I,  the  conrt  may,  in  ita  diacretion,  upon  the  ap- 
person  aggrieved,  and  upon  auch  notice  as  it 
,  that  any  notice.  Sled  for  the  purpose  of  attach- 
,  be  caacelled  of  record,  by  the  clerk  o(  the 
i  filed  and  recorded.  The  cancellation  must  be 
o  that  effect,  on  the  margin  of  the  record,  refer- 
;  aod,  unless  the  order  is  entered  in  the  same 
Ttified  copy  thereof  mnat,  at  the  same  time,  be 

(  133,   ani'd  ina  «Dlar(ed. 

hcrlc  to  retnr*  wnrranl  sad  kls  »poo«MI- 


o,  forthwith,  or  within  a  specilied  t 
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c.  7,  t.  4,  a.  1  PRUVISIOSA  [.  liKMEDIES. 

TITLE  IV. 
Other    provisional    remedieBj    general   and 
proTuionB. 

article:  first. 

Hectivers 

Bm.  T13.  RerelTcr;  wben  ■ppolnl«il. 

TM.  Apimlu(m«it  Of   reMlvet;    notice   ot   opiJlcstloo. 

1  713.  (Ani'd,  18»n.]    Hrcrlvrri  Tvb»  nppoln 

in  addition  to  llie  caseH,  whprc  the  nppointmei 
is  specially  provided  Tor  by  law,  a  receiver  of  pn 
the  BHiijpct  or  an  aclion.  in  the  sopreme  court  or 
may  be  appointed  by  the  court,  in  either  of  tbe  To 

1.  Before  linai  jtidcment,  on  the  appiicntion  of 
tabliBhes  an  apparent  right  to,  or  interest  in,  the 
it  is  in  the  poHHcssion  ot  nil  adverse  party,  and 
that  it  will  be  removed  beyond  the  jurisdiction  i 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  indnmeiit.  to  earry  Ihi 
effect,  or  to  dlgpoge  o(  the  property,  nccordinn  to 

3.  After  final  jiulcmenl,  to  preserve  the  propt 
pendency  of  an  appeal. 

The  word.   "  proiierty,"   as  used   in  this   sectit 
repts.  profits,  or  other  income,  and  the  increase, 
sonat  property. 
U  ises.  ch.  9M. 

I  T14.  {Aw'd,  18TO,  1»03.1  Appolnlment  of 
tlor  ot  application. 

Notiee  of  an  application,  for  the  appointment 
nn  aclion,  before  jndsmeut  thereiu,  must  be  givei 
party,  unless  he  has  failed  to  appear  in  the  actiu 
limited  for  his  appearance  has  expired.  But  wht 
iMH-n  made,  .as  prescribed  in  section  four  hund 
eiirlit  of  this  act,  tbe  court  may,  iu  its  discK 
teniiHirary  receiver,  to  receive  and  preserve  the  p 
iiiitice,  or  npon  a  iictice  given  tiy  puliliealion  or  < 
Ihiiiki?  nroper.  But  where  the  action  is  for  the  _ 
niorleage,  whii'li  luoriBOge  provides  that  a  recei 
pniuteu  without  notice,  notice  shall  not  he  requii 
Sec  I  827,  [Xmll  L.  1003,  ch.  21T.  In  effect  Sept.  1.  IMI 
I  TIS.  [Am'd,  inoa.1  Secnrltr. 
A  receiver,  appointed  in  an  action  or  special  p 
before  onteriiijr  upon  his  duties,  eiecnte  and  file 
clerk,  a  liond  to  the  people,  with  at  least  two  si 
In  a  penally  fi-vi'd  by  the  court,  judee.  or  referee, 
pointmenf,  conditioned  for  the  (aithful  dischnrpc 
reei'ivcr;  and  the  execntion  of  nny  such  bond  b; 
surety  company  authorized  by  the  laws  o{  Dite)in|c 
husin'esB,  shall  be  etinivalent  to  the  execution  ott 
sureties.    And  the  court,  or,  wlure  the  order  ^ 


PH0VI8I0NAL  REMEDIES. 


'pointed 

ilh  the  il'We  condition.  But  Ihp  foregoing  proTi- 
;tion  do  not  apply  to  n  case  where  BpccinI  provi- 
law,  for  the  security  to  be  giTcn  by  a  receiver,  or 
be  aaine,  or  for  ronioTing  a  reeoiver.  A  receiver 
icuted  and  filed  a  bond  as  provided  (or  in  this  sec- 
lentinR  his  aceountB  an  receiver.  muBt  give  notice 

suretica  od  faia  official  bond,  o(  his  ioteuliou  to 
UQts,  not  less  tbun  eiKl't  dnya  before  the  day  set 

on  Buid  accounting.  The  annic  notice  must  be 
iretf  or  sureties  where  the  accountiuc  ia  ordered 
of  a  person  or  persons  other  than  the  receiver, 
ihall  the  receiver  s  aceounta  be  passed,  settled  or 
the  said  notiee  provided  for  in  this  section  shall 
fiven  to  the  surety  or  sureties  on  the  official  bond 

318;    sl»  H  T2a-730.    In  effeci  Uoccb  11.   ISM.    L.   isse. 

.    ISfln,    lOOn.l      Crrtnln    receivers    111117    tiald 

poinlpil  bv  or  purnuanf  lo  an  nnler  or  n  jvidgmPnt, 
llie  Hiiprt'tue  niur!  or  n  coiintv  •■nurt.  niny  tube 

roperty,  uiiou  siivh  trusts  ami  for  sneli  iiiin«>s''« 

I'C'tH.  suhjeot  to  the  directinii  of  the  conri,  from 

ipectiniE  the  diHposition  tliereof. 
:   I-.    IMS.   rh.    112.   I   1    (t   K.1ni.   S«\   (im'rt.    Jllfj'^Jj,^^ 

' '(•orS.VnUm'^ijiw.  "l  iiX  'sw 'nula'  *a  of  i"'™  "' 
CiHiBullflatlon  St  flud  vr  i-vde. 
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t.  7. 1. 1.  a.  8  PROVISIONAL  REMEDiES.  |§  717-11 

ARTICUil  SKCOND. 

D^otit,  delivery  or  con%!eyance  of  properly. 

B*c.  TIT.  Court  mar  order  ■  denodt  or  dellntr  of  propertr  Ul  MrUla  CUM. 
TIS.  WtaoD  iberlff  msr  Uke  iDd  connr,  ctp.,  prnpntj. 

J  717.  [Ani'd,  1K77.]    Conpt  tuar  order  «  deVMit  op  d*UT- 

Wbore  it  is  admitted,  by  the  pioading  or  ezamlDiitioii  of  a  part}. 
tliat  ho  bns,  In  his  poKeesaioii  or  under  hia  control,  moDCTi  °' 
other  perauual  pfoiierty  capable  of  delivery,  ivhicb,  being  the  tub- 
jeot  of  the  a<'CiOD  or  siiceinl  prooeediog,  la  hold  by  him  aa  tnutM 
for  another  ]>arly,  or  wblcb  bploiiga  or  is  due  to  anotber  party. 
the  court  iDay.  in  Its  diacretion,  grant  an  order,  npoii  notiee,  that 
it  be  paid  iuto,  or  deposited  in  court,  or  delivered  to  that  pwty, 
with  or  withoat  security,  subject  to  the  farther  direction  of  tbt 

Co.  Pnc.,  pitt  of  i  EM.  am-d.    Bet  pMt.  H  T4S-TH. 

I  718.  When  alierlS  m«r  take  and  e*»vert  etc.,  propertr. 

Where  the  eourt  baa  directed  a  deposit  or  delivery,  aa  pre- 
scribed in  the  last  section:  or  where  a  judgment  directs  a  party 
to  make  a  deixiBit  or  delivery,  or  to  convey  real  proiierty;  it  the 
direction  Is  disobeyed,  the  oourt,  besides  punishing  the  disobe- 
dience as  a  conlempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  vfith  the  direction  of 

Id..  I  SM,  tba  iMt  iMtoDes  tnl  one  (n'd. 
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PROVISIONAL  ItEMEDIES.  c.  1,  f.  4.  ft.  8 

ARTICLE  THIRD. 

lentral  and  ni»cellancous  prwi»iong. 

I,  1»T».]  Arrest,  lnin>c4l0B.  «nd  KHaclinent; 
be  Bran! Fit   taselher. 

cation  for  an  order  of  arrest,  on  injunctior,  and 
ittachuipnt,  or  two  of  tliem,  le  mndo,  tu  the  B«me 
the  same  defendant;  and  It  sal isf actor ily  appears 
e  particular  eircuniBlaiicefl  of  the  ease,  two  or  all 
at  neeesBary  for  Ihe  plnlntiff'B  aeeurilv,  the  court 
in  itB  or  his  djicretion,  require  the  plaintiff  to 
tliem.  Where  an  application  is  made  to  obtain, 
,  or  set  ngide  an  order  of  arrest,  injunction  or^er, 
ittachment,  the  court  or  judire  miiBt  Enallr  deeide 
in  Iwentr  days  after  it  ia  siibmltied  for  decision, 

,  IS  79.]    Cvanterelalm,  ppovlalonMl  renedlea. 

lefendant  interposes  a  counterclaim,  and  there- 
on offirraative  judKment  ocninst  the  plaintiff, 
proviaional  remedy  is  the  Bame  ns  in  an  action 
n  asalnut  the  plaintllf.  for  the  ennse  of  action 
ounterclaim,  and  demanding  Ihe  nnme  judgment. 
irpose  of  applying  to  such  a  case  the  rroviBiona 
>  defendant  is  deemed  the  ptainlitf,  the  plaintiff 
defendant,  and  the  counterclaim  HO  set  forth  !■ 
leemed  the  complaint. 
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MISTAKES,  OJIISSIONS, 


CHAPTER  VIi: 

Miscellaneous  Interlocutory  Procc 

lations  of  Practic 

Tl  I.E  I.—  Klutftkci,  OuIkIdu.  DerccC,  *■'  Ine 
I ITLK  II.—  Trndcr,  and  other  Orr«ri  mud  ScgiMt 
TITLB  III.-  Fijmoat  of  BoBej  Inta  Conrt,  and  Cat 
TITLK  IT.—  rraFHdligi  apoa  Iht  Daalh  or  Mti 

Irawrcr  orhin  Iitortiit. 
TITLE    V.^HotlOBikBdOrdcraficDenllr. 
IITLE    Vt.~  Hluellueona  FrMtlca  BfRiIatlou. 

TITLE  I. 

KiBtak«j,  omlssiona,  defects,  ant 

Roc.   731.  l>ef.Ti«  niiwl  hy  Ti-nHol,  Me.,  tni  by  ] 
7X2.  Hiirti  (Irtvcta,  to  Iw  HUiipllKl. 

„  iin;'"'-""^''''-'' 

I  721.  [Am-d.  1870.]  Defects  cared  I 
fcr  jBdKm«»t. 

Id  a  court  of  record,  where  a  Tpnjict. 
been  rendered,  the  judgment  shall  not  be 
judgment  ot  a  court  of  record  be  ittE 
reaxun  of  either  of  tbo  following  im 
defects,  matters,  or  things,  in  tbe  proce 
proceedings: 

1.  For  wnnt  ot  a  auiunions;  or  other  v 

2.  For  any  fault  or  defect  in  proceBs:  ' 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  liieufficleDt  retnr 
officer;  or  because  an  officer  has  not  subsci 
made  by  him. 

4.  For  a  variance  between  the  summons 
Q.  For  a  miBpleadiiiK.  insufficient  pleadi 

6.  For  want  of  a  warrant  o(  attorney 

7.  For  tlio  appearance,  by  attorney,  of 
verdict,  report,  or  decision,  or  the  judgme 

8.  For  omitting  to  allege  any  matter,  v 
the  Terdict,  report,  or  decision  ought  not 

0.  For  a  mistake  in  the  name  of  a  par 
In  a  sum  ot  money;  or  in  the  descripti 
reciting:  or  stating  a  day.  month,  or  ye 
name,  sum,  description,  or  date  has  been 
any  of  the  pleadings  or  other  proceed iugc 

10.  For  a  mistake  in  the  name  of  a  jure 

11.  For  an  intormalKy  in  entering  judgn 
judgment-rolK 

12.  For  an  omission  on  the  part  of  a 
<ir  for  any  other  default  or  m';j:lii-ence  of    '' 


MltTAKES.  OMISSIONS,  £".0.  c.  &  t  t 

is,  bi«  attoraey  or  coapael,  bf 
.  been  prejudiced. 

42S.  g  1  (E  Gdoi.  441.  MS),  in'd. 
b  def«etB  1o  be  Bspplled. 

be  otniBBiona,  imperfect  ions,  derects.  and  varlancei, 
tbe  Istt  iectioD,  and  aaj  other  of  like  nature,  not 
it  tbe  right  and  justice  of  the  luutlcr,  and  not  alter- 
le  between  the  parties,  or  tbe  tritit,  must,  wbeu 
>e  supplied,  and  tbe  proceeding  amended,  by  the 
'in  tbe  judgment  is   rendered,  or  by  an   appellate 


■■d,  1877,  IDOO.]  AmendmCKls  br  tbe  eaartt 
IB   ImmaterlBl   err  or  a,    eM. 

may,  upon  the  trial,  or  at  any  other  stage  of  the 
e  or  after  judgment,  in  furtbersnce  of  justice,  and 
la  sa  it  doema  juat.  emend  any  process,  pleading,  or 
ling,  by  adding  or  striking  out  the  name  of  a  person 
ur  by  correcting  a  mistake  in  the  name  of  n  party. 
'  in  any  other  reapen..  or  by  Inserting  an  allegation 
he  case:  or,  n'hpre  the^  amendment  does  not  change 

the  claim  or  defeocp,  by  L-onforming  tbe  pleading 
ceedingB  to  the  facta  proved.  And,  in  erery  sCa8» 
a,  the  court  must  disregard  an  error  «r  defntt.  Ut 
R  or  other  proceedings,  which  does  nM  atfecf  tbw- 
rights  of  the  adverse  party.  Wlien  anKBdlBr  "  - 
permitting  the  Rcrvice  of  an  amended  «r  sapple- 
ling  in  a  case  ivbicb  is  nn  tbe  general  cslendar  of 
ct.  the  court  may  direct  that  the  cBtie  retain  the 
luch  calendar  which  it  occupied  before  the  amend- 
r  pleading  was  allowed,  and  that  the  pmceediafa. 
he  amended  or  supplemental  plead  infra  shsll  not 
ice  of  tbe  case  npon  such  calendar,  or  render  ne««»- 
'ice  of  a  new  notice  of  trial. 

ud  the  flnt  cUuHof  I  ITdi  the  >«»nd  cHuba  of  tbaUUer  mattdm 
aim.  ■□».    L.  1<no,  ch.  ML.   In  effKt  SepCembei  1.  iwn. 

rdtar*. 

may  likewise,  in  its  discretion,  and  upon  such  terms 
equires,  at  any  time  within  one  year  after  notice 
ve  a  party  from  R  judgment,  order,  or  other  proceed- 
gsinst  him  through  bis  mistake,  inadvertence,  sur- 
usable  neglect;  snd  may  supply  an  omission  in  any 
Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
roviaion  of  this  act,  tbe  court  may,  in  like  manner, 
:e  terms,  permit  nn  amendment  thereof,  to  conform 

D'd.  titt  H  iBi,  TB3,  TM.  iiaa. 

urns  br  one  era,  etc. 

I  which  a  retaro  ia  made  by  a  aberiff  or  other  oflcer, 
ordinate  court  or  other  tribunal,  may.  in  its  discre- 
:be  return  to  be  amended,  in  matter  of  form,  either 
er  judgment. 


h,  Google 
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t  Taa.  P*pePB  I«at  or  wltkbeMt  How  ■apvlled. 

Where  an  ori^nal  pleading  or  paper  ie  lost,  or  withheld  by  taj 
ItersoD,  the  court  may  aatborlie  a  cop;  to  be  filed  and  OMd,  la- 
itead  of  the  original. 

Oo.  P>«)..I43>. 

I  TWT.  Order  of  eaarti  wbea  BcaeasUT  to  aatcnd. 

A  iirocesB.  plending,  or  record,  shall  not  be  altered,  b;  the 
derk  or  any  other  offlcer  of  the  court,  or  by  any  othw  pmwd,  ■ 
vltkont  the  direction  of  the  conrt,  or  of  another  conrt  Ot  «0B- 
petent  aathority;  except  in  a  case  where  a  partj,  or  hit  attMiwy, 
la  apecially  anthoriied  by  law  to  amend  a  pleadlnE- 

1  S.  8.  i»  (3  EAm.  Ml),  ira'd. 

I  TKS.  DlarrcnrdlBr  defeetii  IB  a«dBTltih 

Tlip  want  of  a  title,  or  a  defect  to  tiie  tilln,  of  nn  affidaTlt. 
does  not  impair  it,  if  It  Inteliigibiy  refers  to  thtf  action  or  apeeiu 


^ ^  eniitle  him  to  a  right  or  privilpge.  or  to  tnte  »  . 

fnf«Hni.  ia  BOfficlent,   if  it   conforms   subslHiitlally   to   the  torm 
Ifcinliii.  yreaciibed  by  the  statute,  and  does  not  var;  tberefrum. 


f  T90.  AaicBdlav  defoets  >■  bouda,  ele. 

Where  such  a  bond  or  andertaking  Is  defective,  the  ooort, 
offlcer,  or  body,  that  woald  be  autbwteed  tc  receive  it,  or  b> 
cDtertala  a  proce«diD|!r  In  conaeqnence  thereof.  If  It  was  perfect 
nay,  on  the  applicatiun  of  the  persoDS  who  execated  it,  amead 
)t  accordingly;   nnd  It  shall  thereupon  be  valid,   (rou  the  titu" 
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TEIf  DGRS,  OFFERS,  VTO.  c.  8,  t.  3 

IZII2  IL 
d  otlxer  offars  and  requasta  to  tbe  adv«na  pwty. 


4    flHidLtlOIUllj. 


i«sr  after  salt. 

e  complaint  demands  jadgment  for  a  Bum  of  mooer 

Jie  action  is  brought  to  recover  a.  sum  certain,  or 
he  rc^ducod  to  ccrtsint;  b;  calculationj  or  to  recover 
r  a  casual  or  tnvoluntRry  peraouBl  injarr,  or  a  like 
tHicrt;;  the  defendant,  or  nia  attome;,  may,  at  rut 
the  trial,  tender  lo  the  plaintiff,  or  his  attorney,  sucn 
>ner,  as  be  eout^eiTea  to  be  sufficient  to  make  amends 
irr,  or  (o  pa;  the  plaintilTa  demand;  togeAer  wltb 
the  action,  to  that  time. 

t  SO  (2  Bdm.  STt),  ua'd. 

I'd,  1877.]     Amoant  to  be  paid  Into  co>rt. 

made  as  prescribed  in  the  last  section,  does  not 
efendant,  nnleM  the  mooej'  is  a«ce[it«d.  or  ia  pftld 
and  notice  theraof  in  writing  aerved  upon  the  ^In- 
ey  before  the  trial  and  within  ten  days  aftar  tbe 
ta«  plaintiff  takes  ogt  the  amount  paid  in,  be  accepts 

ect   ol  aaOleleBt  tender. 

_  tLe  trial,  that  tbe  eum  so  tendered  waa 
,^  . —  plaintir*  demand,  or  to  make  amenda  for 
and  also  to  pay  the  costs  of  the  action,  to  the  time 


'  "K" 


H  31  lad  £S  (1  Bdm.  Bit),  MOKilhUtcd.    Bm  Co.  Pnc.,  |  BtSl 

leB  to  be  dedBcted  from  reoBTern  etc. 

aintiff  proceeds  in  the  action,  after  accepting  tha 
anm  accepted  must  be  deducted  from  the  recoverj, 
nt  rendered  for  the  residue,  if  auy;  and,  if  the  tender 
ince  do  not  appear  in  the  pleadines.  a  memorandum 
jt  be  annexed  to  the  judgment-roll.  The  plaiotlfrB 
cover  coats,  and  his  liability  to  pay  coats  to  tbe 
tre  determined  by  the  amount  of  tbe  residue. 


Eaper,  materiel 
a  genuineness. 
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c>  8;  t.  2  TBNBBR8,  OFFERS,  "teTC.  5S  7B»-» 

It  the  admlwiou  1b  not  giTen,  within  four  dnys  after  the  reqiiMt, 
and  the  paper  is  proved  or  aAmltted  on  Che  trinl,  the  exprai*^ 
incurred  ity  the  partj  ciliibiting  it,  in  order  to  provt  its  geunlop- 
OesH,  mait  be  aseertninMi  at  the  trial,  and  piiid  by  the  p«1} 
refuaiug  the  admiBsion;  uDless  it  appears,  to  the  salisfaclioB  of 
the  court,  that  there  was  a  gtMAit^aatm  for  the  refusai 

(».  Pcoc.,  pirt  ot  i  S88. 

I  TSO.   0«ar  to  IttiaHate  dumBves  condttloBnllr- 

In  au  action  to  recoTijr  daniages  for  breach  of  A  coutract,  the 
defendant's  attorney  uiuy,  wilii  the  unewer.  ijorve  upon  the 
ptalntifTs  attorney,  a  wi«teu  offer,  that,  if  the  defendant  [otbt 
in  hie  detenee,  the  daniagea  may  be  aBsesBed  at  a  eiiecified  ram. 
I(  the  plaintiff  aervea  notice,  that  he  accepts  the  offer,  nilb 
or  before  the  notice  ot  trial,  and  dunugea  are  ftwarded'O)  him 
on  the  trial,  they  muet  be  assesBed  accordingly. 

Id.,  I  t86. 

I  737.   [Am'd,  1877.]    Effect  ot  refnBnl  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  But  if  the  damaeeu.  awDrUcd  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
espenscB,  necessHrily  incurred  by  bim  in  preparing  for  the  tiiil 
ot  the  queBiion  of  damages.  Hie  expenses  must  be  asccrUioed, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  l>efore  whom  the  cauee  is  tried. 

M.,   I    BST. 

g  TB8.  [Am*d,  1ST7.]  DeteadBnt'a  offer  to  oomvroBilHi 
proeeedtnH'B  tberpon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiS'i 
attorner,  a  written  offer,  to  allow  judgment  to  i>e  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  tnny  be  made  by  one  or  more  defend- 
anta,  agaitiet  whom  a  separate  judgmc^iit  may  lie  taken.  If  tbe 
plaintiff,  within  ten  days  thereafter,  serves  npon  the  detendanl'i 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  Bummona,  complaint,  and  offer,  with  proof  ot  acceptance. 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  It 
notice  ot  acceptance  is  not  thus*  given,  tbe  ofler  cnnnot  be 
given  in  evidence  upon  the  trial:  l>ut,  it  tbe  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  pirt  of  I  ses. 

1  7iai.  (Am'd,  187?.]  PIslntlfFs  offor  to  compromUe  cobb- 
t*reliiliii|  proccedlnCB  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amonnt 
greater  than  tbe  plaintiff's  daim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  firiy  dollars,  the  plaintiff  may  servr, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  speciScd  sum,  with  costs,  or 
against  tbe  defendant  for  ft  specified  sum:  and  against  tbe 
plaintiff  foe  costs.  If  the  defendant,  within  ten  days  there- 
after, servcB,  upon  the  plaintiff's  attorney,  notice  that  ha 
accepts  the  offer,  either  party  may  file  the  sammons,  corapUiiit 
answer,  and  offer,  or  copipw  tliereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  Judgment  accordingly.    " 


SJ7«Ma  TENDERS.  OPFEBB,  BTC.  c.  8,  L  8 

Bolice  of  acceptance  ia  not  tbtu  glTeD,  the  offer  caiiDOt  be  glTcn 
la  evkleiice,  npon  the  trial;  bo^  if  tbe  recovery  is  not  moic 
bTorabte  to  the  defeni]a.Dt  than  tliat  m>  offered,  he  will  not  be 
cDtitled  to  recover  coatH  from  tbe  time  of  tbe  offer,  iMt  mnat 
pir  coata  from  tliat  time.  - 
Ok  Fnc,  nmslDdw  r>I  |  >§ll,  ua'd.  f, 

N 

of  the  IdBt  four  Beetlona,  ia 'BUbaCribed  br  the  psrtT  making  it, 
ik  attomer  mnat  tabBcribe  it,  and  annex  thereto  nig  affidavit! 
to  tbe  effect,  that  he  U  dnly  ftatboriaed  to  make  It,  in  behalf 
of  the  party. 

i  Ml.  [Repealed,  1877,] 

|T4a.  (Rppealed,  1877.] 


:C(*ci'{lc 


MONEY  PAID  INTO  COCET. 


Payment  of  moneji  into  couTi,  and  care  and  diipOMlio 
a«.  T43.  Puiy  b 


7«4>  Owpttoiur   ID. 
744-B.  f^mptrolTer  m 


Kligetyiiit  ,  uinilaiiUvUoii    i 


InD^n^'Vuboat  oritt. 


S  a.  8.  Ill,  I  21    (2  Edm.  1TT>. 


etc.. 


the  books.  accoTinIs  and  vo 

company  iu  tbe  stnte,  In  aoywiM 
lUK  i«  mouevs  Hiiu  utcurities  psM  into  court,  und^r  an  or 
any  conrt  of  rpoord;  a.nd  where  the  same  bns  not  been  ; 
the  phamberlaJD  of  tbe  city  ot  New  Ynrk  or  to  any  county 
urer  of  llie  stHte,  tbe  comptroller  upon  an  application  dnfc 
ehall  be  entitled  to  an  order  direotinf;  the  payment  and  ti 
of  nil  such  money  and  aecuritieB,  from  any  of  EUch  ban] 
trnst  companien,  to  the  treasurer  of  th«  ijroper  county,  and  m  tne 
eit;  of  New  York  to  tlie  city  chamberlain. 

AMri,   U   IMS.  cb.   1B2.    In  (ffect  Bepl.  1,  IMS. 

I   T4K.    [Am'd,  1908.1      Trknifer  ot  monera  and   BCCarldH 

All  moneys  and  securitle«  paid,  tranHf erred,  or  deposited  L 
pniirt,  must  be  paid  or  transferred,  either  directly  or  by  i 
r  wlio  Is  required  by  law  first  to  receive  it,  to  the  com 
...  .Bret  of  the  county,  where  the  action  in  triaWe,  or  to  st 
other  eountjF  treasurer  as  the  court  specially  directs.  Whi 
mouey  Is  paid,  or  a  security  Is  delivered  to  an  oRlccr,  other  tt 
tbe  bounty  treasurer,  he  must  pay  or  transfer  it  to  the  coui 
...  _  ..   ._   ^j,[,jp  j^^  j^jg  after  be  receives  it.     In   tbe  dty 


HQNEY  PAID  INTO  COUBT.  If  1*A^ 

conrt,  moat  b«  taken  to  the  c6untr  treaflnrer  of 
•e  the  fund  belongs,  in  bla  name  of  office;  or  to 
[y  treasurer  at  the  court  Speclfclly  directs. 

ouch  of  I..  IMS,  ch.  2TT,  t  1   (4  Kdm.  SSS),  u  propeAr 

"i  r,.",r  iffffl  rVT  sf'^Tl  T-TT-^ 

I  to.):  alK  U  1847.  cb.  ZiS.  1  Yf  (3  B.  *.,  6%  «!' 
AiB>il.  U  IWW,  ih.   18>.    In  alTcet  BcpL  1,  ISOB. 

lRf)2,    1008.1      rnBdi)    Trber*    &•«   ka^  d*- 

oonef  B  paid  into  court  ahall  be  devosUed  Iq  ancb 
nnt  company,  bank,  bankiug  .aHiK«i))tioo  or  witb 

ahall  be  desisuUed  by  tbc  «>si|>troUeii,  as  soon 
the  cuHtodinu  tbereof.  Bat  tbe  lamiey  inost  be 
county  where  the  fund  belongs,  fthSrfl  It  tfkn 
lenUr  and  aaM;  ud  vitb  adTAOUwe  M  the 
1. 

.  Am'd  br  U  J9ot).  db  BB.  FuUr  rtpBiM  Itf  U  1MB, 
tldMed  Lam.  til.  BauUuc  Law.  I  41^  S«  uiU  44  •! 
IUlator;r  CoaMIdatlua.  ajt  eiul , t>r,  cuil*.    ,       ^  i      .' 

-■■•V,  190&)      Pawpr  Bf  eAelt  «*bM  M  «lrB«t 

irect  ttiit  money  paid  Into  that  Court  Id  ray 
brou^t  thetvin,  or  any  bond,  n^Mtgage  tft' 
1  reprssents  propertr  belonging  it>  flny  snlt 
therein,  nray  be  paid  out,  tr«nKferred,  in- 
in  any  manner  or  font!  thtit  appears  to  It 
I  of  tbe  oivners  .thereof.  But  stt<'n  dltectldns 
1  an  order  or  decree  of  said  court,  foonded 

eMit  t^Uexie  MtJBfactorf  t^-theicoimi^'^t 
property  is  best  for  tbe  mtereBts  of  tbe 
rties  iDtereicted  therein; 
IIWS,  cb.  1S3.   la  affect  Bent.  1,  IMB. 
a.]      Aittillmtlaa  vf  frtt-«aimc  k««tlOta. 

(he  last  precedioc  section  ab&U  applr  to  all 


TT.}      nrtrera   at  e«Malk  ttaoera,  taa«k> 

r,  or  other  officer,  or  a  Kuardian,  oommktee, 
whoae  name  is  taken  a  bond,  morlgao^  .or 
lubltc  Block,  representing  mj)juiy,  paid.  inlQ. 
>n;  or  to  whom  stock  or  a  Becurity,  or  au  act;oiint 
eceipt,  or  other  paper,  represeiitmg  or  relbtfns 
is  tranaferred,  iiellTei«d,  made,  or  siyeti,  par- 
vested  Vfith  title  for  the  purposjii  wj  the  ttOst, 
in  action  upon  or  !p  relatiou  to  the  qame,  iti  Vm 
character. 


loa     raUttas    to     «c«tti,     F*H*Tftl,     ct«.,     mt 

lion  of  the  ofttcial  tenn  of  a  county  Ireainrer, 
tncy  occurs  in  his  office,  by  death  or  otherwise, 
bonds,  mortgages,  and  otber  securities  held  by 
^  in  Ihia  title.  Test  in  hia  successor  ID  office;  and  .-.  , 


all  monej  dciMsited,  b«  prescribed  in  thiit  title,  in  a.  bank,  trod 
compauj'  or  otber  depoeitoir,  to  hia  credit,  vests  in,  and  muit 
be  carried  to,  the  account  of  his  successor  in  office. 

Z  B.  S.   172,  M  21  uid  27   (S  Bdm.   ITS),  wnwilldilal  ud  atxidged. 

Faada  or  troptrtr  not  to  tt»  sar- 

Ler. 

No  mouej,  securitr  or  other  property  which  shal)  hare  be« 
plCWpd  ii(  the  custody  of  the  court  sbuU  be  surrendereU  witliuui 
the  prtHlilctton' of  a  property  certified  copy  of  aii  order  ut  lli« 
cqurt,  in  whose  custody  said  money,  security  or  other  properrr 
shall  have  been  placed,  duly  made  uod  entered,  directtug  sncb 
disposition.  Eiach  order  must  be  cuunteialgned  by  the  preaidlnt 
judge  1^  wfcose  directioa  It  is  made. 

L.  IBWt,  eh.  651. 


erty  in  the  cuBtodr  of  the  coart,  shall  keep  a  l>ook 
which  he  shall  make  an  exact  account  thereof.  Si 
books  shall  state  the  naine  of  the  court,  the  title  of  t 
data  ot  ctc^pt,  from  whom  received,  tiie  amount  c 
any.  and  s  description  of  the  aecuritiea  or  other  propei 
i(  any,  aad  each  addition  of  interest;  also  the  date 
tion  of  each  order  for  payment  and  the  dates  and 
payments  therei^nder  and  to  whom  paid;  also  an 
each  cbaDge  of  investment,  it  any. 

I.  ISB3.  cb.  esi.  Am'd  br  U  1B0»,  «b.  OS.  Al»  iwrllr  n«nU  tj 
L.  190V.  ck.  10.  B«  C«i»lldatad  Laws.  tit.  DinklnE  Law.  I  K.  S«  note 
41  Of  notea  of  B«nl  of  aiatuioiT  Oonaollilailan  at  eM  of  cod». 

I  nS.   [Ana'd,   iSea.Z     AaBsal  reporta  «•  eoMptroller. 

Every  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
aeaaioD  or  under  bis  control,  money,  bonds,  stocks,  mortgages, 
or  any  other  securities  or  property  as  prescribed  in  this  title, 
muft  .oucB  in  each  ye^r,  nial(9  a,. import  to  the  cpmtttroUei  at 
the  time  and  In  the  form  and  manner  which  he  may  prtrscribe, 
CDDtafninK  a  tme  sistement  of  his  accounts  for  the  preceding 
year  or  from  the  time  ot  the  last  report.  This  rettort  muHt  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompnninl 
by  the  eertifioalp  of  the  proper  officer  of  each  bank  or  triwl 
company,  stall  UK  the  exact  amoiint  on  deirosit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Such  oflicer  or  baak 
or  trust  company  shall  fumlsb  any  additional  reiHirt  to  tl« 
comptroller  or  to  tb«  court  at  such  time  and  In  aiich  detail  ni 
may  be  required. 

t.  iset,  cb.  est. 

Ill  8  and  9.  L.  1862,  ch.  051,  do  not  amend  the  Code  of  Civ. 
Proc.,  but  relate  to  same  aubject  as  the  Code  sertlon  amended  by 
that  flct,  and  are  Inserted  here  for  convenience  of  attorneys, 

I  8.  The  comptroller  Is  authorixed  to  *mploy  such  Bpecislciprk 
or  clerks  m,  he  may  deem  necessary,  to  carry  out  the  provisions 
of  this  act:'  and  he  shall  cause  an  examination  ot  the  accounts 
of  the  offlcers  referred  to  in  this  act  to  be  made  at  least  on<-e  m 
each  year,  and  shall  enforce  the  pTOvisions  thereof. 

I  n.  Whenever  any  sum  of  money,  paid  Into  court,  shall  liavr 
remained  In  the  handa  of  any  cotrnty  treaanrer,  or  of  the  chant 


MONEY  PAID  INTO  COURT.  |  Ju 

Mid  ^v«J  h*"'  ^t'^^'J"'  ^'":  ^■'^•'^  "f  '*"■"?  yenrs, 
S.n  Vrf  r/"';^  °^':'''"  «'"6  all  accuuiulatioua  of 
n?  V.  V  <',*^'»r'"'S  "l'"  'esal  fets,  to  the  trcasuror 
or  new  lork.  Ihu  said  treasurer  shall  pay  Bneh  snm 
„»  .u  °*"  tliereof  upou  the  preesD'tatiou  to  hku  o( 
or  the  couiplroUer  U.erefor.  .  Tht-  oomptroller.BlwlJ 
rrant  for  sueU,  smii  upon  .the  i.r,-se[it,,tion  to  him  of 
llie  pourt  mnde  in  npfr.nlniic-e  witli  S("'tii,i,  sevm  him 
d*™rap??oller.f***  "'  Civil.rr«;ed»re  ,and  .«p,n  due 

w   prST-liilaaB  applicable  In   Hew-York   to  the 

ll  i  .^^  "-  ".'  ""^  '■'^  "f  New-York,  with  respect 
-w-Yorlt  nS^ifl?  ""  "'^"'"*  ^'^"We  in  thu  city  and 
w  xorit.  Of  with  respect  to  niouey.  or  a  bond  mort- 
T  security,  or  public  stoek,  rei^e«;„tlD|  mon.ly  ,'aid 
.S  madTbPT;".'  ^""^'"""'  """  "«PV«i/th« 


DoliiHihyGoOJ^Ic 


PARTY'S  DISABILITY,  OR 


I.  Pnweedtngi  spon  trmnaln  ot  fnitnat,  or  dfviiliitlan  or  ttibUllT. 


Id.: 

•flwii 

7i«. 

lao. 

W.;  . 

7es. 

Spe! 

7B3. 

ne< 

TW, 

Tas. 

7«. 

Del 

th,  etc 

i  TSS.  [Ain'd,  INVl.]     Action)  nh«m  not  to  nbate. 

An  action  does  aot  abate  by  any  event,  if  the  canse  of  actloD 
BurriTPs  or  continues.  A  Hpecial  proceeding  does  not  abate  bj 
any  event,  if  tbe  right  to  the  relief  sought  in  such  special  pro- 
ceediiiK  Hurriveit  ur  ronliuues,  but  thia  provision  as  to  spedtl 
proceeding  applies  only  to  caaea  where  a  party  dies  after  tbi* 
act  takes  effect- 


In  case  of  a  transfer  of  interest,  or  derolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  tranaterred 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 
Co.  Fne.,  |  121,  lbs  (bird  HuleiKW. 


i  TB7.    [Am'd,  ISTO,   1R91.]    Id-f  wben  aole  party  i 


In  case  of  the  death  of  a  Bole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  surviTea  or  costlDues,  the  coart  must,  apos 
a  motion,  allow  or  compel  the  action  to  be  coDtiuned,  by  «i 
against  lUs  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  sfter  this  ict 
IftltcH  effect,  it  the  right  to  the  relief  sought  in  such  prooeedini 
Hiirvives  or  continues,  the  court  mnst.  upon  s  motion,  silow  or 
compel  such  proceeding  to  be  continued  by  or  against  bis  repre- 
•eutatlve  or  Baceeasor  In  Interest.    This  proviaioii  as  to  a  special 


TRANSFER  OF  INTEREST.  If  J58-«0 

lOt  apply  where  proTlaion  for  ludi  conUniuuicfl 
le  made  b;  law. 

Sh  2  B.    B.   tl8.   I  2. 


1B7T.]      IA.|  irltea   one   of   ■•▼eval   v^rtlnB 

death  of  one  of  two  or  more  plaintiSH,  or  one 
ifendants,  If  the  aatlre  cause  of  action  anrriveB 
oCheia,  tbe  action  may  proceed  in  favor  of  or 
ivoirs.  But  the  estate  of  a  perion  or  party 
a  contract  with  olhen  shall  not  be  dischaCKed 
tbe  court  may  make  an  order  to  brJos  in  the 
tive  of  the  decedent,  when  it  is  necessary  ho 
>per  dlBposltioQ  of  tbe  matter;  and,  where  the 
1  as  well  BH  joint,  may  order  a  severance  of 
t  it  mar  proceed  separately  agalnat  the  rapre- 
decedept,  and  against  the  surrlvlng  detenaant 

Bdm.  401). 


■k  part  of  canae  of  actlna  anpvlTea- 

death  of  one  of  two  or  more  plaintiffs,  or  ana 
ctendants.  if  part  only  of  the  cauie  of  action, 
of  twn  or  more  distkict  caaaea  of  aetioa,  •uT' 
«t  the  otherB,  ttic  action  may  proceed.  vitboM 
anceeesor  to  the  rijchts  or  liabilities  at  tt« 
iDd  tbe  judgment  shall  not  affect  bw.  or  !■>> 
itbject  of  tbp  a  lotion.  But  where  It  «Me^n> 
:he  court  may  require  or  compel  the  Bucceasor, 
claims  to  be  the  successor,  to  be  brought  in 
bis  own  application  or  upon  the  application  of 

S.  154,  189,  portlou  of  H  10>.  lOB,  IIS.  UT,  110,  Ml 


870.1     The  ■>•»«. 

led  in  the  foregoing  sections  of  thia  title,  where 
plies  in  his  own  behalf,  tbe  court  may  direct 
a   party,   by   amendment   of  the  pleadings,   or 

cose  requires.  Where  an  application  is  mnde 
to   bring   in   such   a   person   ns   defendant,    the 

that  a  supplementai  summons  Ibbop.  and  that 
adingn  be  made.  Where  an  appKf'alinn  is 
lant  to  bring  in  such  a  perstm.  the  court  may, 
Totection  of  the  applicant's  rights  retialres  it, 
ds(«iidant  to  commence  a  cross  action  (or  that 
SB  action  must  be  bronght  in  the  same  conrt, 

otherwise  specially  directs:  If  it  direct*  that 
imenced  in  anotlier  court,  the  latter  court  may, 
me  after  the  croaa  actioa  is  e*mtneoced,  rantoTe 
inal  action,  with  like  effeot  aa  if  it  had  been 

Unleaa  the  court  othecirlM  diracts,  tlu  origlnaJ 


19  761-66  PARTY'S  DKATH,  ETC.  c.S.tl 

'acttonand  the  nold  aMlon  mnst  be  tried,  and  jiidgiAent  reitdcH 
IhenHn,  rb  If  they  were  one  action. 

W.  (2  Mm.  1»1). 

I  TUl.  Whev  co^t  .may  order  tmtlom  afe^ted.  ,    , 

At  liny  (iiiie  uTti'r  the  dentb  ot  the  pUJiitlCT,  ur  niter  thcmH 
ringc  of  the  plaliilifF,  where  It  affi-cts  the  lights  of  either  pirlj- 
ihe  court  may,  in  its  dlsnetiDn,  upon  nolioe  to  Hueh  persuna  ai 
it  directs,  and  upon  the  application  o(  the  nttvorne  pnrty.  ur  o 
a  person  wboEc  iiitereitt  is  affected,  direct  that  the  actino  abate 
unleBK  it  is  contiuned  hy  the  proper  parties,  within  n  time  speri 
lied  in  the  order,  not  less  than  six  moDths.  nor  more  than  odi 
year,  after  the  g'rauting  Ihereof. 

Co.  Proc.,  I  121.  ar<b  Hnlpnce.  ani'd.     See  |  ITM. 

t  71tZ.  Svecial  cAaea  excepted. 

The  foreeolng  provisions  of  this  title  do  not  apply  Id  a  c*« 
where  special  provision  is  otherwise  made  by  law. 

I  T«3.  Dealli  of  party  atter  vevdlct,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  1 
allow  jiid)cnient  to  lie  taken,  or  after  a  verdict,  report,  or  deditoi 
or  an  interlocutory  judgmeul,  but  Iwfore  final  judctnent  i 
enteml.  the  court  must  enter  final  judgment.  In  the  names  ot  tK 
original  partlen;  unless  the  offer,  verdict,  report,  or  decision,  o 
\ke  iaterlocutory  jn<4Kii>«T]t.  is  set  aside. 
t  «.'«.  JHT,  I  4,  am'd, 

17^4.  lAm'd,  11104.]  Aclloo  toe  a  wrona  net  to  abate  ane 
V*raif!t.  etc. 

An  action  commeuoed  by  a  father  to  recover  damages  tor  lb 
«ednct<on  of  his  minor  daughter  does  not  abate  by  his  dealt 
hnt  survives  to  the  niofher  of  such  daiitchler,  who  may  recovf 
both  actual  and  exemplary  damages  therein  to  the  uliinf  vitvn 
IS  (bough  the  original  party  plaintiff  had  lived.  After  verdict 
report  or  decisioii  in  an  action  to  recover  damages  for  a  persous 
injury,  the  action  does  not  sbate  by  the  death  of  a  party,  bu 
the  subsequent  proceedings  are  the  same  as  in  a  case  where  Ih 
iBuse  of  action  survives.  And  in  ease  said  verdict,  reimrl  o 
ileclsinn  is  reversed  upon  qnesttons  of  law  only,  said  aclioa  doc 
not  abate  by  the  death  of  the  party  against  whom  the  same  vri 
rendered. 
U  19W,  cb.  379.     m  effect  Sept.  1,  19M. 

1  TBB.  No  vePdlct,  etc,  can  be  takes  atter  ■  party's  dealli 

This  title  does  not  authoriie  the  entry  of  a  judgment  again) 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actii»ii 
rendered  Bgainst  birn.  In  that  case,  the  verdict,  report,  or  di 
cision  is  absolutely  void. 

2  R.  8.  SST,  I  t  (£  Edai.  tOe),  am'd. 

)  7416.  Death,  etc..  of  public  oflecp  a 

Where  an  action  or  npcclal  proceeding  u 
by  law,  to  1>e  brought  by  or  in  the  nam 


e.  8,  t.  4  PARTY'S  DlilATH,  ETC.  1  766 

by  a  receiver,  or  otlier  traatve,  apP'^Bted  hj  Tfrtne  of  a  itatnte. 
hiB  death  or  ranoTal  does  Dot  abate  the  actioB  or  special  pro- 
cecdiuK;  bat  the.  eaae  IM^  be  cOBIlnaed  bj  a»  succesaor.  who 
mast,  npon  hia  application,  or  tliat  of  a  pHtty  Interested,  be  asb- 
atitut^  for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  mast  be  aiiuexed'  t»  the  Jadgment-rolL 
3  B.  8.  38S,  f  M;  ult  I'  UM  cb.  90.  |  ■  (3  Mm.  «7V,  tamollAttaa. 
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El  777-79  MOTIONS 

I  777.  td.|  m»  to  Bppl|oa.tli 
Where  ■»  applicntiou  in  n 
CKDiint  be  wltharawn,  «;ith< 
court;  and  ■  lubaeiiiieat  app 
mad?,  at  a  term  held  b;  am 
application  Is  bo  withdrawn 
ther«iip«iB,  rwfujra  an  act  tu 
rendered;  or  where  tbe  (act  ' 
and  Che  prooeedlngs  thereopoi 
set  forth,  in  the  papers  upon 

I  7TH.  Fensltr  lor  vlolat 

A  p«raoQ  uakiDS  an  appU 
•ectlooa.  with  knowledge  oZ 
puniahed  by  the  court,  for  n 
1  R.  8.  Ml.  I  21. 

I  779.  [Am'd,  187B,  1SS3  >■ 
aollecteil. 

Where  coala  at  n  niotioi^  oi 
by  ah  order  to  bf  puid,  nre 
that  purpose  by  the  order,  or  i 
after  tbe  service  of  a  copy 
tfce  personnl  property  only  of 
may  be  iasned  by  any  party 
or  lum  of  money  is  mikde  j 
pennlssleo  of  Ihe  -conrt  shall 
person  barinfC  nn  interrHt  in 
eK«4fntieii  AiaV  W  in  llie  oal 
an  execDtion  tinon  a  jiidpinriit. 
relftttsK  to  rea'  iifopert.v:  niid 
party  feqnired  to  pay  the  sni 
'Mder,  are  BtByM  without  fii 
the  payment  thereof.  Bat  the 
waive  the  Hlay  of  proeeeitiiii 
the  CQat»-^'«-.aif>ti<^  a)>ide 
costs  of  a  motion,  awarded  h; 
when  final  judgment  is  entei 
the  costs  of  the  action  or  se 
edverw  pnrty,  os  the  caae  r 
tained  shali  bo  so  constrned 
from  nnntshment  as  for  ooni 
an  order  In  any  case  wlien  ti 
proceedings  now  ex  let. 

,8*f,(Ma..af  frM.,  ,u  ^m'a  IP  U 
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XwoellAaaous  piactica  xBgaUAiaam, 

I*  1.  Ocwnil  iBcnlatloD*  nupecUiw  Udm. 
X  P^*^^^  ■»■]  dereiTRI  mjM#, 
,.,-  of  Soiki  iBd  puar*. 

i   nnUIlDna  eupkUhc  boMU  mhI  "t^t1-Hb 
V.  uuBt  matten. 

ARTIOLH    FIR  IT. 

General  rvgvJationa  re^/tctutg  time, 

•kl  T80.  Kstln  of  motlim. 

TSI.  Bow  tins  fnliinil.  before  lu  < 
1S3.  Ca»  at  oOdiTlt  mi»t  be  Mrrn]. 
na.  Reltef.  aftw  tlm  bai  aiplnd. 
tSt.  Wbn  Hum  Munt  t»  Kttoded. 
ne.  QulUlcatlOD  of  lut  KctkiD. 
ns.  Oid«i*  In  certain  actlani;  bow  i 
m.  TUae  for  pobUcttlon  of  onlce:  £ 
ms.  HUpeatod.) 

I  T80.  IToUce   of  notion,   to   be   el«tat  dari 


nart  ar  ■  jnik^  tIieroe{,.oTift  OMintf  jii<tie  of  the  n>aiitr  wbe» 
'    Mw  acttea  i>  tri«Ue  or  lo  wUdt  the  aUatoey  for  the  wpUcMit 
.    imUKM,   vaou   an  m&ivrit  sfaawine  (cmniidB  tberetor.  mmcea  ap 
-Mrin  b>  now  oBuse.  why  the  aiipUcatioii  rtonlil  not  be  grutM; 
andi  fn  the  order,   directa  that  service  thereof,  lew  than  elslii 
days  btfore  it  1*  retnroabte,  be  sufficient, 
m  It,  UM,  ah.  na.    B*a  alM  Knlaa  BT.  9L 
I  T81.  Hair  time  cnlarircA,  beture  III  expiration. 
Wbere  the  time,  within  whicb  a  proceeding  in  aa  action,  after 
Ita  oommencemeiit,  must  be  taken,   has  begnn   to  run,  and  liaa 
not  eipjred:,    it    rasij    be    otilarged,    upon    an    affidavit    ahnwinf 
crouuds    tberefor,    by   the   court,    or   67  «  Jndge   atlthoTlied  to 
oiakc  an  order  in  the  action. 
Ca.  Prac^  part  e(  1  MS,  an'd. 

I  TSZ.  Copr  of  aflltfaTit  miiBt  bo  aerred. 
Id  a  csae  apecified  In  the  laat  two  aectlooa,  the  «lIMaTtt,'npan 
which  the  order  waa  granted,  or  a  cop;  thereof,  muat  be  served 
with  a  copy  Of  the  order;  ottierwiBc,  the  order  majr  be  diaregarded. 
Id. 

I  T8S.   ReUef.  after  time  baa  ciwlred, 

After  the  expiration  of  the  time,  within  which  a  pleading  maat 
be  made,  or  anj  other  proceeding  In  an  action,  after  Ita  com- 
nencemeDt.  must  be  taken,  the  conrt,  npon  good  canae  ahown, 
mxT,  in  its  dlBcretlon,  and  npon  auch  terms  aa  jnatlce  reqnirea, 
reiieve  the  part;  from  the  conaeqnencee  of  an  omlaaloii  to  do 
the  act,  and  allow  it  to  be  done;  except  aa  othoviK  apedallT 
preacribed  by  law. 

ffaf^fH"'-  tor  t*rt  of  Oo.  Pioe.,  1 1T4.  1     ,  .,,|...  Gc^C^lIc 
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ed  by  law,  within  which  t_ 

appeal;  or  to  applr  to  coatlnae  an 
■reto  boa  died,  or  has  iocurreil  a  disal; 
the  court,  within  nhich  a  BUpplemcD 
,de,  in  order  to  continue  an. action;  or 
lesa  It  ia  continued  hj  the  proper  nrtle 
inot  allow  either  of  thoae  acta  to  be  do 
the  time  fixed  by  law,  or  by  the  orde 
doing  it;  except  in  a  c^ie  specified  in 
«  Co.   fi«c.,   I  MC. 


a  Bet  aside  a  final  judgment 
lier  before  or  after  this  chapter  talies 
>iratiou  of  the  time  vitbia  wbich  the  a 
'  motion  made,  the  court  may  allow  the 
•  motion  to  be  made,  by  the  heir,  der! 
itatlye  of  the  decedent,  at  any  time  wi 
deatli. 

TSS.  ord«tra  I>  certalB  aotloBBi  iko 

Fbere  an  action  is  brought  for  the  ci 
■dtton  of  a  person,  or  of  an  e*tat«,  < 
'M>D  or  perBDDB,  other  than  the  plaintiff 
itrfbnte  to  the  eip«nBe  at  the  action, 
the  court,  contained  in  a  Jadgmant  I 
dttors,  or  other  peraon  or  peraom  to 
otberwiae  to  come  in,  mnat  be  pnbllnh 
'  at  least  three  Bncceanive  weekn,  and 
irt  direct*,  in  the  newipaper,  publiabe 
al  notieea  are  required  to  be  pobliahat 
tillRbed  in  the  county  where  the  act  la 
B.  8.  IW,  I  IM  11  Mm.  tWJ. 
T8T.  Time  far  publication  ot  B«tlti 

The  period  of  publication  of  a  legal  t 
■cial  pr«ceeding,  brought  in  a  court,  « 
record,  or  before  a  judge  of  such  a  col 
aa  to  exclude  the  nrat  day  of  public 
r.  on  which  the  act  or  event,  of  whici 
ypea.  or  which  fiompletef  ti^e  lnU  perl 
t  pm.,  I  tK.  , 

we.  iBepfaled,  1892;  eh.  err.! 
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791  PRBPT)  A^ 

labdiviBioD,  baa  been  sei 
Krvic«  <j£  tLe  notice  ot  ti 
a»t  subdiviaion,  relatiug 
o  a  CBUse  witliiu  diis  at 
U   ISae,  cb.   136.    Id  elt«t 

3.  In  the  court  of  npi 
akeu  by  eilber  party,  ii 
boD  H3  spetiGed  in  subi 
>eople  of  tlie  StatP,  or  i 
ies,  or  a  'Stnte  officer  ia  i 

9a.  [Ad«e«,  ISTO-I  n 
'ourt,  an  appeal  taken  by 
reeding  from  a  jadgment 
nent  nnconatllntionBl,  Is 
irefprence  oTer  any  busi 
!8iendftr,  except  aa  to  pr 


L.  l9Bt.  cli.  fe.   Id  effect  Sept. 

4.  In  liie  court  of  api 

lied,  pending  tbe  action, 

'eats  a  final  aeltlemeut  o 

Q.  [Abi*«,  1898,  1800, 
IF  apecial  proceeding  in  « 
eatamentary  truatee,  or  f 
lupport  and  maintenance 
}J  the  court,  or  by  tbe  c< 
Jtatea,  or  a  truatee  in  bi 
leneGt  of  creditors,  or  th 
I  creditor  of  a  deceased 
if  himself  and  otber  ere 
irty  of  such  dec'eaaed  del 
express  proviaion  of  law, 
iD'ariion  or  special  pro 
idjndicntlori  iipiin  or  to  i 
I  will,  in  which  the  adm' 
■xecotor  of  the  will  In  jo 
)r  more  other  parlies,  I 
lerUion  In  any  of  the  f 
;he  court  of  njipcnls  or 
lerree  or  decinion  of  a  i 
>e  valid  and  admitting  i 
nent  offered  for  nmhnte 
o  probate  an  fmch,  or  (n 
IF  directing  the  diatribnt 
in  enecutor  or  an  ndrninl 
;ree  made  on  an  Intern 
>therwiSB  by   an   adminla 

L.  ISM,  cb.  BSB:  L.  IMO,  e 
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1794-95     ■     PREF'DANDDEI 

ot  appeakble,  bnt  ft  may  be 
oldlng  tbe  tenn  at  wbicb  tbi 
■)al  or  hearing,  oi  bj  auch  oth 
t  eouTt,  or  at  eueb  other  time  i 
ral  or  special  rulea  of  practice, 
laniBlte  in  a  case  emlwaced  t 
t  tbe  last  sectiOD  bat  ooe,  an 
rtthin  ■ubdivicioQ  aix  thereof 
ftnclaslTe.  Where  no  order  is 
9«eiljit>t  the  provlBlon  of  lav 
lar  be  iiiBerted  In  the  note  of 
nd  It  ahall  tbeu  be  the  duty  o 
1  its  proper  place  among  tbe 
le  calendar-  except  tliat  In  th 
lueens  and  Erie,  and  the  serei 
;>eciBl  proceeding  shall  be  placi 
nleadar  of  any  circuit  conrt  or 
3urt  as  herein  provided,  but  tl 
ay  cauae  ahall  serve  upon  tbe  - 
'iai,  a  notice  that  an  appllcati 
le  openins  thereof,  or  to  such 
t  inch  0ther  time  Bfl  Shall  I 
l*cial  rnlPB  nf  prflrttee,  for  le 
wred  caoae.  and  if  Ibe  rlRbt  to 
'hich  dii  not  appear  Ih  the  pJea^ 
He  case  Is  to  be  fried  the  nol 
IfldBTtt  ahowlUg  such  facts, 
iings,  Queena  and  Erie  and  in 
ppllcation  for  a  preference  aha 
»urt.  or  to  such  Jutiticee  or  otbi 
'me  as  sball  be  prescribed  bf 
ractice.  and  if  it  ahall  appeal 
refereaee  and  is  Intended  to  1 
;rm  for  which  the  aitpllcatlOi 
mat  dealpiHte  a  day  certain. 
tie  said  cause  shall  then  be  I 
ausea  so  designated  for  trial  f< 
ball  be  heard  in  the  order  of  t 
L.  laMk  A.  ilDi  L.  ISM.  flk.  14*1 
lect  S«pl.  1,  ISOt. 

I  TM.  [Eepealed  Jan.  1,  1896 
I  TW.  [Bepealed  Jan.  1,  1896 


I,.  i-.<i",G(Hinlc 


SERVICE  OF  PAPEBS.  II  79fl-« 

ARTICLE  THIRD. 

Service  of  papers, 
nal  be  «Mv,^   lvr*:«iiU>-. 

tlifoiirii    hranrli    lnuit-oBli*    lu    Sfw    Yorll    Clt)\ 
«    In    rprin!!!    ivtiouii    wUm    didu    or    ileteaBed    person    !■ 

I,  1888.)      rapep  mar  ■>«  ■•rved  perMtaally. 

ilher  paprr  In  nu  action  mny  be  served  on  ■  party 
'.  ntber  1)7  ileliverlng  it  to  bim  pi^rBoiiall;,  or  in 
eacribeil  i:i  tlit'  ncit  soctlon.     All  papers  so  served 

b«  filed  tD  nn  nctloo,  eliaH  be  plniiilr  and  lexibly 
inted   ill    black   ink   upon   durable   paper' of   eood 

it  imprlnti'd  bj  type-writer,  auch  paper  ahull  be 
r.  equal  ii)  n-eit;bt  1o  sUtoeu  pouuds  to  tbe  double 
ieTfoti!Pii  by  twonly-elglit  iucliiH  in  size,  and  wr- 
if  papers  priuted  or  written  tipon  such  paper  with 
be  deemed  a  compliance  n-ith  tbe  terniB  o(  thia 
transcrilied  miputes  of  a  stenographer,  taken  ia 
riminai  action,  or  in  any  hearing  or  special  pro- 
of criminal,  shall  be  written  or  tjpe-written  on 
Ee  hereinafter  specified:  and  all  cases,  brietti,  points 
t  required  or  used  on  an  appeal  from  nay  i^idg- 
Qstion  or  order  of   any   court  or   board   soall   be 

recjiilred  tu  be  printed  by  (he  rules  of  any  courtt 

uniform  bjze.  as  follows:    The  paper  must  be  ten 

ncbee  by  eieht  inches,  and  bound  on  the  edge  of 

■PBlh. 

.  im-a:  L.  I88H.  cb.  4M.  8m   Bui*    W. 

18B1.]    Othar  miHlBa  sf  tarrl**. 
Tvice  is  not  personal,  it  may  be  made  ai  follova! 
irty  or  an  attorney,  tbrough  the  post-office,  by  de- 
per,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
1  any  pust-oflice  tiox  regularly  maintained   by  the 

tbe  United  States  and  under  ttie  care  of  tbe  post- 
■ty,  or  the  attorney,  serving  it,  directed  to  the  person 
I:  the  address,  wltbln  the  state,  designaled  by  bim 
se,  upon  the  pre<'edlng  irapers  in  the  action;  or, 
aot  made  such  a  deniEiiatiiin,  at  hia  place  of  resi- 
lace  where  he  keeps  an  oibce,  according  to  the  best 
lich  can  conveniently   be  obtained   coocemtng  tbe 


thereof. 

;torney,  if  there  is  no  person  in  charge  of  his  office, 
'  is  made  between  six  o'clock  in  tbe  morning  and 
tbe  CTeniDg.  either  by  leaving  it.  in  a  conspicuous 
3e,  or  by  depositing  it,  inclosed  In  a  sealed  wrapper, 
in  his  office  letter-box;  or,  if  tbe  office  is  not  open, 
ot  leaving  the  paper  therein,  and  there  Is  no  office 
MviDg  it  at  hli  residence,  within  the  atAte,  with  A 
>le  age  and  discretion. 

1N3 
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I  7B8-801-a  SERVICE  OF  PAPERa  e.8,t  H.i.S 

4.  Upon  a  party,  bj  leaving  the  paper  at  hia  residence  irUhin 
e  state,  between  six  oVIock  in  the  morning  and  nine  o'clock  in 
e  evening,  with  a  person  of  BUitabie  age  and  discretion. 
SnhnMlnle  roc  Co.    Ptoc.,    If   409,    410.   411;    L.    1S9T,   cb.    40.     In  dtect 

I  7&8.  [Am'd,  1909,  I»10.]  Donble  Ume  when  mtmt 
irouffb   fli«   poBt-offloe* 

Where  it  \a  prexeribed  in  this  act,  or  in  the  general  rales  of 
■actice,  that  a  notice  must  be  given,  or  a  paper  must  be  seired. 
itbin  a  BpeciGed  time,  before  an  act  ta  to  ite  done;  or  that  the 
iTcrse  iiBrty  has  a  specified  time,  after  notice  or  serriee, 
ithin  which  to  do  an  act;  if  service  is  made  through  the  post- 
lice,  three  days  Hhall  bo  added  to  the  time  specified  eicept 
lat  service  of  notice  of  trial  may  be  made.  throuRh  the  post- 
lice,  not  less  than  siiteen  days  before  the  day  of  trial,  includ- 
g  day  of  aeryice. 

C0.  Proc.,  I  412,  un'd.  Am'd  by  J.  190S,  cb.  423;  L.  ISIO,  d- GIT.  Id 
«ct  Setit.  1,  leia 

I  709,  VChen  ptiiier  to  b«  served  on  attorney)  wkeB 
trvice  not   reijnired. 

Where  a  party  has  iippeared,  a  notice  or  otter  paper,  rednlred 
be  served  in  an  acliou.  must  be  served  upon  his  attorney.  If 
defendant    has    nut   aiiiirared.    service    of    a    notice   or   other 

iper,   in   the  ordinary    proceedings   iu  the   action,   need   not  be 

ade  upon  him,  unless  hf  is  actually  confined  in  jail,  for  want 

'  bail. 

Id.,  II  414  and  41T,  cim>utl<1iii«l. 

I  RAI>.   When    nerTlee    may   be    mnde    on   cleric,    for   ■«■- 

■Where  n  parly  tn  an  notion,  who  has  appeared  in  person, 
sides  wilhont  the  State,  or  his  residence  cannot,  with  reasoo- 
ile  diligence,  be  ascertained,  and  ho  has  not  designated  an 
idress,  within  (he  State,  upon  the  preceding  papers,  service  of 
paper  upon  bini  may  he  made,  by  serving  it  on  the  clerk. 

Id.,    t   41B. 

I   801.   Service    tlironiili    bpnneli    poat-vllce   tn    Kew-Toric 

In  the  city  of  New-Tork.  where  a  pni>er  Is  served,  or  a  retnnt 
niHiie.  through  the  pnst-ofBce,  (he  deposit  of  the  package  la 
brnnch   post-olBce  has   the   same   effect,   as 'a   deposit   in  the 

■neral  or  principal  poHt-offlc'e  of  that  city. 

g  Wll-n.   [Added.  lOOn.]     Sen 
line   of   deceaned    person    In 

In  case  any  action  or  proceeding  shall  he  broncht,  founded  'a 
hole  or  in  part  upon  any  trnnsncllon  gmivinB  out  of  a  bnsirw 
■nductnd  as  provided  bv  subdivision  three  of  section  twenty 
id  Bection  twenty-one  of  the  partnership  law,  and  the  name  nf 
e  deceased  person  is  stated  as  a  defendant,  the  procesR  an) 
Lpers  therein  may  be  served  on  any  person  or  persons  usinf 
r-^h  name  with  lihc  effect  as  thoin-h  such  person  or  persnaB 
id  been  nnmed  as  defendant  by  hia  or  their  own  re^Mctive 
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oames.  and  witb  tlm  suue  eSe«t  ii»<  tlioagh  all  such  peraous 
were  sErv«d  with  iiroci'tts,  and  the  procL-su  aod  all  papers  maj 
be  BUieuded  bj  Hubetitutiag  the  Danut  or  nunicti  of  the  perooD 
or  pi'reoQB  uiiiig  the  name  of  HUL-b  dei;paijed,  and  uo  actiOD  or 
proceeding  ahatl  fail,  abate  or  be  in  so;  luHDDer  hindered  by 
the  name  ot  such  deceased  being  ao  used. 

Added  ti;  L.  IfiOfi.  eh.  es.  Di-rtTitInn  —  r..  IR80,  cb.  6«L.  1  S.  Set 
ule  S  or  Dot»  a[  Boanl  or  Statntal-7  Con»lldatl(iD  aC  tod  uf  culv. 

i  802.  lAm'd,  11>0».]  Tbls  bfUcIf  not  »vplle*M«  (o 
■ervlce   of  unmiiioKB,   or  cartaiu   otber  V'vecan. 

ThJR  article  i^XMpt  the  Inst  aection  does  not  apply  to  tb»  aer- 
fiw  uT  a  BOUHnoiiH.  or  othtr  procesB;  or  of  a  puppr  to  brio^  a 
partf  into  coDtempt:  or  to  a  case  where  the  mode  of  Bervice  ia 
qieciBlly  preecilbed  by  law. 

Id..  I  41S  ud  part  o(  M..  I  408.  Am-d  bj  L.  IMS,  rti.  AG,  |  3.  Bf 
HU  le  D(  Doua  of  Baud  of  ttUtBtoiT  UDuidhlMlija  at  cod  ol  t*dc. 
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DISCOVERY  OF  BOOKS,  ETC. 


Ditcoverjf  of  bookt  aixi  paperi. 

Sac  B03.  Conrt    but    dtrprt    dlxFOTfir   at    books.    Etc. 
804.  Ruin  to  ptMcrlbe  tbe  cavs,  rlc 
SOS.  iVIlIlDa  for  illwoTfiy.   uiil  unler  IhertBlia*. 

SOT.  I>rot-«4lDgii    ui^n    (be   re'i^cn  "u'  itie   onln. 
*NOfl.  ^nftKy  fnr  illnobcflli'ni^-. 
SOB.  Bffert  of   pspfra.    etc..    prad>«nl. 

i  S03.  lAm'ii,  lUOO.J  The  cuorl  mmy  alrecl  illiGOTerr  at 
book*,   «l   c«terB. 

A  ('oiirt  of  record,  other  thitn  a  jiuticei'  court  id  h  city,  hu 
power  to  itompel  a  party-  to  an  actkiD  pending  Uiectiin,  to  pruilu(« 
and  diacaver.  or  tu  give  tu  th«  other  uartr,  mi  iiMpdiuu  aiid 
cop;,  or  penaissioQ  to  take  b.mpj'.  of  a  Dook,  docuiuput,  or  otbn 
pappr,  or  lo  make  diBcovery  of  any  article  or  property,  iu  hi« 
poBSPBsioD  or  undpr  hia  coutrol,  relating  to  the  merits  of  the 
action,  or  of  the  defense  therein. 

S  R.  B.  ISO.  I  SI.  «n»Udatfd  wltb  Go.  Pro&,  I  SSS.  Aio'd  by  U  IHO*, 
eta.  ITS.      In  caKt  B^l.   1.   IIHW. 

I  S<M<  H>Iea   to   prcacrlba  tha   eKses,  etc. 

Tbe  geDeral  mtea  of  practice  mnat  prescribe  the  caaea  la  which 
•  diMOTery  or  Inapeotion  may  be  so  compelled,  and  the  pr*- 
M«dlDga  for  that  purpose,  where  the  same  are  not  preacrlbed  ia 
tbis  act. 

Id.,  I  B,  aai'd.    B«  &alei  14-KL 


t  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  jndge,  anthoriied  to  make  *ii 
order  in  tbe  action;  npon  which  an  order  may  be  made,  directum 
the  party,  against  whom  the  diacovery  or  inspection  la  aoBghl^ 
to  allow  it,  or,  In  defaalt  thereof,  to  show  cause  before  tlw 
conrt,  at  a  time  and  place,  and  upon  a  notice,  therein  apcdfielL 
why  the  prayer  of  the  petition  shonld  not  be  granted;  and,  n 
necessary  or  proper,  that  his  proceedings  be  stayed  no  til  the 
hearing  of  the   application,   altboogh   the   stay   exceeds  twenty 

Id.,    il   3B  and   X. 

I  S08.   Order,  wbea  mmi  by  whom  Tuiated. 

An  order,  made  as  prescribed  in  the  last  section,  may  t« 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upM 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  graoted,  or  that  It  has  bed 
compiled  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  pennK 
the  iDspectioD,  bas  not  the  possession  or  control  of  tbe  booti 
document,  or  other  paper,  directed  to  be  produced  or  Inspected. 


, >  Kima  the  re4ar>  •*  the  order. 

Upon  the  return  of  the  order  to  show  cnuse,  the  conrt  mn 
make  sach  an  order,  with  respect  to^tbe  discovery  or  inspectlol 
prayed  tor,  as  Justice  requires.     Where  either  la  directed,  I 
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be  order,  to  direct  and  nip«rbi- 
a  set  aaida  by  the  court,  is  i>r«- 
■edinge  for  contempt,  coqcIusIt* 
otDplumca  with  the  teTini  of  th« 
eediDK   tweotr    doUan,    miij    b* 


cribed  in  the  l&st  sectloii,  dir«cta 
party   in   whose   behair   it   was 

fidarit,   that   the   adrerve   pnrtr 

notice  (o  him,  apply  to  the  court, 
the  fflilure.     Upon  the  hesrlng 

If,  upoD  the  pajmeiit  ol  such  a 

Eplicant,  as  the  conrt  Exes,  and 
er  terms,  Hb  it  deems  jnat  to 
fault  to  comply  with  the  order 
and,  for  that  porpos*,  it  mar 
mlah  him  itaod  over  to  a  fatur* 
at  the  application  te  puaiah  the 
a  proper  cage,  nay  airect  that 
his  answer  or  replj  be  stricken 
Bndered    BccerdinKly;    "~   '' 


aes    of    acUoD, 
r   film;    ( 


lies,  interiKised  by  him;  or  that 
\g  B  particniar  claim  or  d^fraee, 
rei7  or  inspection  waa  seackfc 
ber  an  order,  allowing  an  irnpr 
requirinir  him  to  fnmlah  a  eopTt 
e  court  may  also  direct  that  the 
',  be  excladed  ttom  being  glTev 
le  party  for  a  CAitempt;  or  oottt. 
1  part  of  Co.  Pnc,  t  I8S. 

paper,  produced  nnder  an  order 
icle,  nas  the  same  effect,  when 
I  if  it  was  prodnced  upon  notlca, 
court. 
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BONDS  AND  UNDERTAKINGS. 


ARTIOLS:   PFPTH. 

Qmemt  r*^lation»  retpeeting  brmAi  and  vndertahtn{f». 

S12-,  r«   ol   bund  ur  dim 


._ „  special  proceed- 

br  achoowledKeil  or  proved, 
ilectl  tu  Ix^  ncurdci]. 


IfWS.l      Party  Brrd  not  }«ln  wlA  kla 
nrvty  !■    ■■fliclmt. 


Wb«r«  a  provlsioa  of  tbis  act  reQuireti  a  bund  or  underlakios, 
witb  suci^tiea,  tu  Ih:  tCtvea  Ly,  i>r  iu  WlialC  of,  a  purty  ur  utlier 
perBoii,  he  neml  not  joiu  with  tlip  iuretieii  in  tbit  e:(t;cutiuD 
thereof,  iinlcsa  the  ntovUion  tctiuiruN  him  tu  vxtHriite  tU«  itaiuu; 
and  tbe  ext;cutinri  thereof  bj  hup  Huretf  U  sulScicut,  although 
ibf  word  "  Hiireties,"  Is  used,  ntilce*  thi.'  provUion  I'XpressIr  rc- 
qnircii  two  or  uiurt;  HiirtiicH;  nud  the  eiecutiou  of  oii)'  Buth  lioud 
or  undi^riRkiuf  by  any  fiddity  or  surtlj-  coinpuiiy  aiitburizt'd  by 
the  lan-s  of  tbis  SlntD  to  tranenct  buniapss,  shall  be  Hjiiivalcnt 
to  tbe  cXfrutloD  of  said  bond  or  undiTtflkJug  by  tn'u  nurtitios, 
H^dauch  coDiiMiiiy,  if  (.■loepli-J  to,  Bball  iuxlify  tbruugh  ilH  officers 
or  attorney  in  thf  ninniicr  roqiiireil  by  law  of  fidelity  und  xurcty 
coinpaniM.  Any  snth  company  I'lny  psi".iit('  nny  mic'i  bon.1  nr 
uudiTlAklnft  nn  snrety  by  Ihe  hand  of  Its  offlforH,  or  attorney, 
duly  aulhorizod  therMo  hy  resolution  of  it»  boanl  of  direcforB, 

certfflfd  copy   of  whirh   j---"— -  -     — j.-  .«..   „  .1   ..  — 1.1    

p«ny,  r"— '  ^-   ='-■   -'"■ 


taklairi   aMdavll   af  aapvtlnit  >*proval   by   court   or  Jadaie. 

A  bond  or  undprtaklnic.   ex?catod  by  a   nurety  or  sureties,  ns 

frenrritipd  in  tbis  ni'l,  must  wbi-rp  two  or  miirp  piTBcins  cxi^iite 
,  be  Joint  and  xeTvral  In  form;  and,  ezci'|)t  when  executed  bj  a 
fldPlitf  or  surely  ci)mpany,  or  wbi-n  othcrwiKf  rxprrsKly  pre- 
scribed by  Intr,  it  must  be  arennipanied  with  the  alSdavit  of  eacb 
surety,  subjoint><l  thereto,  to  llie  effect  that  be  in  n  rpsidenl  of 
and  a  houacholder  or  a  freeholder  within  tbe  state,  and  is  worth 
the  penalty  of  tbe  bond,  or  twice  tbe  sum  Hpeelfled  in  tbe  under- 
taklnK.  over  all  the  deblH  and  llabllitiea  which  he  Owen  or  ha!i 
Incurred,  and  eicliiaiTe  of  property  exempt  by  law  from  levy 
188 
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ud  sale  under  an  esecQtion.  A  bond  or  undertakins  given  b;  a 
partj-  without  a  anrety  must  be  accompanied  b;  liis  affidavit  t? 
liie  same  effect  Tbe  bond  or  uudetlakius.  except  as  otberwiM 
upresslf  prescribed  b;  law,  must  be  approved  by  the  court  be- 
fore wliich  the  procet^diu^  ia  taken,  or  a  judge  thereof,  or  the 
jadse  before  whom  the  proceedinB  U  tAken.  The  approral  mnat 
be  eaduraed  upon  the  bund  or  undertaking.  The  Burety  or  eare- 
tiea  or  the  repreaenCativeit  of  any  surety  or  BUretiea  upon  the 
bood  heretofore  or  hereafter  eiecated,  of  any  trustee,  coajmittec, 
tuardian,  aaMgnee,  receiver,  executor,  administrator  or  othLr 
biini-iarj,  ahaU  be  entitled  aa  a  matter  of  right  to  be,  and  b!iu11 
be,  discbarEed  from  liability  as  hereinafter  provided,  and  to  that 
rod  may  on  notice  to  the  prindpui  named  in  such  bond  apply  to 
the  court  that  accepted  BUch  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  pnyhig  to  be  relieved  from  liability  an  Hoch  suretr  or 
Koreties  for  the  act  or  omisHJon  of  such  principal  occurring  after 
Ihe  dale  of  the  order  retieviag  socb  surely  or  sureties  hereinafter 
provided  for  and  that  snch  principal  be  reijulred  to  aecoDUt  and 
give  new  aavetics.  Such  notice  of  mcb  aw'IcatioD  may  be 
(erred  oa  said  principal  personelly  within  or  without  the  state. 
or,  not  less  than  five  days  prior  to  the  date  on  whi<4i  such  appli- 
ntioa  is  to  be  made,  unless  it  satisfactorily  appears  to  the  court. 
Of  a  judge  thereof,  that  perBonal  notice  cannot  be  given  with  due 
diUgence  within  the  state,  in  which  coee  notice  may  be  gtvon 
Id  such  manlter  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing  the  bearing  of  such  applicatloti  the  court  or  judge  may  re- 
Rrain  such  principal  from  acting  except  to  preserve  the  trust 
ratate  until   further  order.     UT>on   the  bearing  of  such  applica- 


1  if  the  principal  does  not  die  a  new  bond  in  the  usual  form 
10  the  aatJafaction  of  the  court  or  jadge  the  court  or  judge  iaant 
make  an  order  requiring  the  principal  to  file  a  new  1)0Ua  within 


enceeding   6ve   days   as   the   court   (_ 

JDdg«  in  such  order  fixen.  If  aiich  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fiied  by  said  order  the  court 
or  Jndge  mnat  thereupon  make  a  decree  or  order  reQulring  the 
principal  to  account  for  all  liia  acts  and  proceedings  to  and  hi- 
dnding  the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  eiceedlng  twenty  days,  and  releasing  the  surety 
or  mreties  ""V'-c  ancli  applicatioB  from  liability  upon  the  bond 
for  any  act  or  default  of  the  priacipal  subsequent  ta-  the  dnte  of 
inch  decree  or  order.  If  the  priiicipal  fail  so  to  file  such  new 
bund  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  tbe  appointment  of  such  principal  or  removing  him 
snd  reqalring  him  to  so  account  and  file  BUch  accouut  wllhiu 
twenty  days.  If  the  principal  fall  to  file  his  accouut  as  Id  this 
sertion  provided  such  snrety  or  sureties,  or  repivsentetives 
Iherenf,  may  muke  and  file  such  account  with  like  force  and 
effect  as  thoBgh  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commiSBiima, 
rosts,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  be  accounting,  and  allowance  shall  be 
made  to  auch  surety  or  Bureties  or  representative  for  the  ax- 
penae  incm-red  In  bo  filing  such  accimnt  and  procuring  the  settlq- 
nul  thereof.  And  after  tbe  filing  of  an  account  as  required, 
0.  ptrrmitteil,  in  this  section  the  court  or  judge  must  upon  tbs 
petition  of  the  principal  or  snret;  or  sureties  or  the  represeatth 
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ea  of  onj  audi  mirctj  or  Biirctit'M.  iHxiie  an  order  rfqiliriag  all 
'KOiut  iii1»reit('<l  ill  lliu  t>iitiit(>  or  triiHt  fiind»<  to  ntlcnd  n  set- 
aicnt  iif  such  ui;i.iiiiut  iit  a  time  iiiii!  plnii?  tlierciu  fi|>wified  and 
III  tile  iruRt  fund  ur  exlutc  bpiiiK  I'rtniid  ur  iiiiidp  gi>ud  and 
id  ort'c  or  properly  Bi'riiivd,  tie  surety  or  snr^Ues  Bball  be  dia- 
irjwd  from  auy  mid  ull  furlliiT  liHhilily  and  tlip  roiirt  or  )ud«v 
ill  Kijtlle,  di'Wrinine  and  enforce  the  rifrlit*  and  liabilitiea  of  all 
rticH  to  tile  pnireediiigii  in  like  numiier  and  to  the  same  extent 
in  actions  for  ao  necttnniing  In  tlie  tmppeme  court.  And  upon 
uand  made  in  writing  liy  the  princiiial  such  siiretr  or  Hnre- 
t,  or  rei)re8fiitallvca  thoreof,  Khali  return  any  *ompetiBatiin 
it  liaK  been  paid  for  the  unexpired  portion  of  wlcli  auretyntlip. 
.  ISM.  cb.  5)1;  L,  1»IB,  di.  TBS;  L.  1001,  ch.  024.    In  effect  Sppt.  1,  IBM. 

i  S13.   (Ani-a,   1804.]      Wkcn  seTeral  •rnrell**  nutr  JaMl^ 

tk  In  «  ■mailer  iiuiu. 

Sut  where  the  penally  of  the  luiiiH,  or  twice  the  sum  npecified 
the  uudertaiiing  U  live  tboDMud  dollars  or  upwardx.  the  court 
Judge  may,  iu  itit  or  Ilia  discretion,  Bllon*  the  sum  in  which 
luri'ly  is  reiguircd  to  juatify  to  be  made  up  by  the  justiScatioD 
two  or  uiore  sureties  each  in  u  HiunlU'r  sum.  Kut  In  that  ivae 
lurely  canuot  justify,  iu  a  suni  leaa  than  hre  thouaaud  dolUn, 
1  wlieil  two  or  uiuro  sureties  are  required  by  law  to  justify, 
'  saine  persun  cannot  so  contribute  to  make  up  the  sum  far 
re  than  one  of  th«m.  It  xball  lie  lawful  fur  say  psrty  of 
um  a  bond  or  uudcrtakins  if  requiriHl  to  agree  with  Ilia  anre- 
i  for  the  deposit  of  any  or  all  moneys  for  which  such  Bure- 
i  arc  or-  may  1<«  held  resiioiuiMc  with  a  truxt  company  an- 
iriziil  by  law  to  receive  dejiosits.  If  sui'h  deposit  ia  otherwise 
iper,  nnil  for  the  Dtife-keupi«K  of  any  or  nil  other  depositabla 
vis  for  which  such  sureties  may  be  held  re>>piinKiblL>,  with  a 
e-deiHisit  conipany  authorlKed  by  law  Irj  d»  liiiHitipas  as  such, 
such  a  niauucr  as  to  prevent  the  withdrawal  of  such  moneys 
I  assets,  or  any  part  thereof,  except  with  (lie  written  con- 
it  of  sui-h  sureties,  or  an  order  of  the  court  made  on  such 
ice  to  them,  as  it  may  direct. 


iVhcre  a  bmid  or  undertnkinB  has  been  given,  as  prescribed 
law,  In  t]ie  course  of  nn  ndion  or  n  sjiccial  proceeding,  to  the 
ipic  or  to  a  piibiip  ofllceri  for  tile  bencHt  of  a  party  or  other 
■sou  intereslwl,  and  provision  is  not  spccinJIy  made  by  law 
the  prosecuHon  thereof;  the  party  or  -olher  person,  so  in. 
psted,  may  mnintnin  an  action  in  htM  own  name,  for  a  Itrrach 
the  condition  of  the  bond,  or  of  the  leiins  of  the  undertaking: 
m  pmcnring  an  oriler.  gratilinK  him  lenvp  so  to  do.  Thi- 
ler  may  lie  made  by  the  conrt.  in  which  tlip  action  is  or  wn« 
Hllng:  the  city  conrt  of  the  eity  of  New-York,  or  a  county 
irt,  if  the  bond  or  undertaMin)!'  wnd  given  In  n  special  pro- 
dfng.  pending  liefore  a  jndKp  of  that  court;  or,  in  nnv  other 
e,  by  the  supreme  court.  Notice  of  the  application  fhcretor 
Kt  be  given,  as  directed  by  the  conrt  or  judge,  to  the  peraons 
prestcd  in  the  disposition  of  the  proeeeda. 
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,    _. .    J  (orce,  after  the  a 

a  lien-  party  iu  placu  uI  iiu  originiil  [inrty,  or  auy 
e  of  parties;  and  lias  thereafter  the  same  force  au<l 
!  th«u  giveu  auew,   in  conformity  to   the   chaiige  of 

.1  to   be   filed. 

r  nndprtaking.  reqnired  to  be  glTen  by  this  act,  roust 
b  the  clerk  of  the  court;  ficept  where,  in  a  apecial 
■rent  dtapoaltion   theteof  ia  directed  by  the  court,  at 
a  this  act. 
i  423,  UD'il.    Sw  Rnle  4. 
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9tc.  81T.    OoDKllditlng 


"Where  .wo  or  more  actlous,  in  favor  o(  the  rotne  plaintiff 
itgAinst  the  same  defendaut,  far  causes  of  actiOD  wtiich  msj'  be 
joinoil,  are  |>i>n<ling  in  Itie  samO'Ciuirt,  Ihc!  court  n>ny.  in  \\a  ia- 
cretioD,  by  order,  eouMoli<lntG  au;  or  all  of  thelu,  iato  one  action. 

2  B.  8.  383,    )  M  (2   Edm.    3M}. 

I  ei8.  III.)   In   tllScrent   conrtii. 

Where  one  of  tUe  actions  is  pending  in  tbe  sapreme  eonrt.  and 
another  \n  ppndiiig  in  nnolhiT  ooiirt,  the  Bopreme  court  may,  by 
order,  remove  to  itself  tlie  action  in  tbe  other  court,  aod  cod- 
aolidate  it  with  that  In  the  supreme  court. 

U.,    i   ST. 

1  819.    Id.)  bT  plBlDtl*. 

Where  Bcimrnto  actions  ore  commenced  agRlnat  two  or  more 
joint  and  several  rlelitore.  in  the  same  court,  and  for  the  ume 
cause  of  action,  the  plsiiitiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  Into  one  action. 
Id.,  I  S8. 

i    B20.   [Am'd.    1894.]      Int^Fpieader    hr    order    ■■    ccrtrnta 

A  defendant  rigainst  ^rhom  an  action  to  recover  npon  a  con- 
tract, or  an  aclinn  of  ejcctmeut.  or  on  action  to  recover  a  diBttcl. 
1b  pendlnfr,  may,  v^  any  time  before  answer,  up  "   '        "i- 

dnvit.  ths*  a  pernou.  not  a  party  to  the  action,  d 

against   him   for  the  same  debt   or  property,   '  n 

with  him.  apply  \o  the  court,  upon  notice  to  thn  iF 

adverse  party,  for  nu  order  to  subetitnte  that  pe  I, 

and  to  discharge  liim  from  liability  to  either,  o:  o 

court  tbe  amount  of  the  debt,  or  delivering  the  " 

property,   or  Its  valt^e,  to  such  person   as  tbe  tr 

npon  it  appearing  that   the  defendant  disputes  n 

part,  the  liability  as  asserted  aeainst  him  by  di  t, 

□r  that  he  has  some  interest  in  the  subject-mi  >- 

Iroversy  nbich  be  desires  to  assert,  his  applio  >r 

an  order  joining  tbe  other  claimant  or  claimants  to 

with  bim  in  the  action.    The  court  may,  in  its  :e 

such  order,  upon  snob  terms  as  to  costs  and  pa;  rt 

of  the  amount  of  the  debt,  or  part  thereof.  OJ  le 

poisesHlon  of  the  property,  or  its  value  or  part  tl  le 

Just,  and  thereupon  the  entire  controversy  may  a 
tbe  action. 
L.  18M,  cli.  MO.    8e«  Butklaf  Urn.  1  IIB. 
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Ided,  1008.]    Snit  br  debtor,  deiUBBdIkK  Jadc- 

lum  of  money  sball  be  due  and  payable  under  or 
a  ooiitTsct,  and  the  whote,  or  any  part  tlirrmf, 
dollnni  in  amount,  shall  be  claimed  or  detDaadrd 
iiiiaiits  thereto,  the  debtor  may  brins  suit  in  any 
nriadietion  thereof,  and  uf  the  partio«,  demanding 
nterptedder,  and  that  tbe  debtor  be  permitted  to 
Dt  of  the  debt  into  ennrt,  and  tliat  sncli  debtor 
rmcDt  into  court  be  diachargcd  from  any  further 
f  of  the  pnrtiei!  tii  the  action.  When  serrire  of 
ind  complaint  ehatl  have  been  made  upon  nil  anch 
plaiutiff  may  make  application,  by  petition  or 
for  a'n  order  rcrmitlins  and  direetine  the  plaintiff 
Dunt  of  the  debt  into  court,  and  that  the  plaintiff, 
lent  into  iMurt  of  tlie  ninonnt  nf  the  debt  na  re- 
order, be  discharped  from  an,v  further  liability  to 
'endantH  in  niieh  action,  and  the  ennrt.  upon  iatin- 
)y  affidavit  or  otliernise,  as  the  court  may  require, 
leited  in  llie  coaiplaiut,  and  Ihnt  the  whole  or  part 
claimed  adveritely  by  tbe  defendantn  without  any 
e  part  of  the  plniiitilf,  and  that  the  amount  thereof 
ite  may  make  Huch  an  vnler.  U|)on  aueh  tcrma  aa 
sbnrspmentH  payable  out  of  the  money  ho  adveraely 
the  court  may  seeDi  juat,  and  upon  the  payment 
;he  amount  of  nucli  debt,  and  complyine  with  the 
order,  the  plaintiff  nhnll  stand  discliareed  from  any 
7  to  any  of  the  dcfendnnln  in  iinid  action  upon 
^b  debt  and  contract-  Notice  of  aueh  application, 
i^piea  of  the  papers  upon  which  the  wime  i«  made. 
nally  serrpd  on  each  of  the  defendanls.  at  lenst 
lore  than  fifteen  daja  before  tbe  return  day  thereof. 
,  rh.  2SQ.  Id  iffecl  Sept.  1.  1B08. 
I,    I8T7.1     DlaailHBl   af  cvmitlaliit    tor   iwKlecl 

1  action  acainat  two  or  more  defeidant*.  tbe  plain- 
sly  negleeta  to  serve  the  sammouB  upon  one  or 
without  whose  presence  a  complete  determination 
■rsj  cannot  be  had,  tbe  court  owy.  In  itH  diicretton, 
icalion  of  a  dcfendiiiit.  who  has  npi>cared  in  the 
I  the  cotnplaint  as  against  him,  and  rendar  jndg- 
rty. 
'^    »—     — .  -  I  J7«. 

w  Defied  to   proceed. 

biy  necleetB  to  proceed  in  the  «c- 
one  or  more  defendants   atralnst 

V  he  taken,  the  court  may  In  its 
of  the  defendant  or  defendants, 

lie  BO  neglects  to  proceed,  dtsmias 

iviug  party  or  parties,  and  render 


where  neither 
1  issue  of  fact 


,G(Hinlc 
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arising  upon  the  pte«dinsB.  or  nbere  ■  oaeatioa  of  f&ct,  aot  in 
iH!<ue  niion  th^  pleadingB,  is  to  be  tried,  «n  omjtr  for  WH  nki 
tlieroof  bv  a  jury  maj  be  made,  BtatioK.  diadttcU;  and  plainljr, 
the  questiona  of  tnot  to  be  tried.  Such  an  order  is  the  onljr  t  r 
(liority  Dt'(«HBBry  for  the  trial- 
Co.  Proc,  I  72.     Seo  nnlo  81. 

I  824.  SamiBDna  and  pleBdlBca,  to  ■>«  flied  wltkln  tea 
Amym   after    iter  vice. 

The  summans,  ftad  each  pleadiag  in  an  Action,  nuBt  be  GM 
with  tlie  clerk,  by  the  party  in  wLoae  behalf  it  is  served,  within 
ten  days  after  the  serTice  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  OD  order  from  a  jiideo,  tlint  it  be  filed  wlthio  a  tdme 
speeifled  in  the  order,  or  be  deemed  abandotied. 

III.,    I    416. 

i  82S.  PBp«ra  tn  ■pecini  proceedlDgBi  where  ta  be  lllcd. 
A  retnm  or  other  paper  in  a  spei'ial  proceedinR,  where  no 
other  diKiioailioD  (iiereof  ia  preBerii>ed  by  law,  must  be  filed,  and 
nn  order  tkereiii  raiist  lie  entered,  with  the  clerk  of  the  county  in 
which  the  special  proccedlnff  is  taken,  if  it  is  before  n  miinly 
ofllcer,  or  n  JndBe  of  a  I'oiirt  extablishi'd  in  B  city;  if  before  a  jnt- 
tiiT  of  the  Rapremc  covirt,  with  the  clerk  of  a  county  dcBienaW 
by  the  justice:  or,  If  no  deaijnmtion  is  made  by  htm,  of  a  connty 
where  one  of  the  parlies  resides. 

L.  IMT.  cb.  470,  I  M.  im-d. 

1  R2«.  [Atn'd.    187r.}     PaMleatlon.    wbpre   no    newinaper, 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
publiKhed  In  a  newspaper  pul)li»he(I  in  n  county,  aiid  no  iiewB- 
pnper  is  pnbliahi'il  therciii.  or  to  he  published  oftetier  than  any 
newspaper  is  reBiilarly  published  therein,  the  pnhlication  may  be 
made  in  a  newRpapcr  of  an  adjoinlnir  county,  except  where  special 
proriaioQ  is  otherwise  made  by  law. 

2  R.    a.    DS2,    t    10, 


nn  iiiidcrtnkine,  or  the  stirelicH  llierclu;  ur  to  make  an  esaniiDa- 
tion  or  inquirj-;  or  to  apiniut  an  appraiser,  rcceiTcri  or  trustee: 
it  mny  direct  a  reference  to  one  or  more  persons  designated  in  tlie 
order,  either  to  m.lke  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  emirt,  for  itn  action  tlier»- 
upon.  And  where.  aceordinE  to  the  practice  of  the  court  of 
chancery,  on  the  .list  day  of  liecember,  18413,  a  matter  was  refer- 
nMe_  to  the  clerit,  or  to  a  master  in  chancery,  a  court  baving  an- 
fhority  to  act  therenpon,  may  direct  a  reference  to  one  or  more 
penons,  desiicnntod  In  the  order,  with  the  powers  which  wwp 
lioHsesscd  by  the  clerk,  or  the  mnster  In  chancery,  except  where 
it  ii"  othern'isc  apeclnlly  prescribed  hy  law. 
Modelled  iiron  Dm  «ntPiicc  or  U  1847,  ch.  230.  |  TT. 
I»4 
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CHAPTER  IX 

Evidence. 

.1  B«nUU*H  nipoetlai  Kt1<*bw,  tmt  ths  CMBpttoMI 
■iMle«rjx»-'— ■ •-"'■• ^ 


■  wltDen;  •Tldtiwa  lo  particular  caaMk 
.  nC  an  oatb  «r  aJUnaaUon* 

AHTICLE    FIftST, 

(  ipitneas;  evidence  in  particular  oaaea. 


•vl  .rr-HD   li!i>ll[yin(. 


It  JTI J    1) 


iB»a  of  lat*r«B*> 

erwiso  «pFcia]]r  prCBCHbed  in  this  tlt]<>.  n  peraon 
luded  or  eioused  frnm  Im'Iiik'  a  witneas.  br  resBon 
Brest  in  the  prmt  of  an  action  or  bpeeiill  proeped- 
lie  or  she  ia  a  party  therpto;  or  (he  buBlMnii  or 
tltercto,  or  of  a  peraon  iii<  whose  bjhalf  a.i  action 
dins  Is  brougbt,  prosecuted,  opposed,  or  defended. 
■M  L.  mr,  I'll.  esT,  1 1. 

18S1.]      WhCK  JMtrtTf    Btd  unaot    b«    ««- 

of  an  action  <«  the  heBilntr  upon  the  merits  of  % 
ig.  a  party  or  a  person  interested  in  the  event,  or 
hrough  or  under  whom  such  a  party  or  intereated 
lit!  interest  or  title,  by  assiBnnient  or  otherwise, 
mine'l  an  n  witness,  in  his  own  behalf  or  Interest, 
--  party  BtieeeeillnK  to  his  title  or  interest,  agnlnst  -,  . 

!_!_._-. ! —  ^j  ^  deceased  person,  or         i-ni  ■.■CjiOO'^Ic 
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U>«  committee  o(  a  lunatic,  or  a  person  derWinK  liia  title  or  JDler- 
est  from,  through  or  vider  a  deceoaed  perBon  or  luoatlc,  by  tt»- 
dgnmeiit  or  othpnvlw;  concerning  d  personal  tranineliou  or  coui- 
mnnicatlon  betn-ecn  the  wltncBS  and  the  deceased  pcreon  or  In^ 
natic;  except  where  the  e»ecolor,  ndtniniBtrator,  survivor,  com- 
mittee, or  peraon  ao  deriving  title  or  interest,  is  ezamioed  In  hU 
own  behBK,  ot  the  testimony  of  the  Innatic  or  deceased  perMa  k 
gtyeo  Id  evidence,  concerning  ttae  naine  tnntsBctton  or  commnnl- 
cation.  A  peraon  ahKU  net  Ije  deemed  iotereated  for  the  pOT- 
poses  of  this  section  by  reaaon  of  being  a  stocltholder  or  officer 
of  any  banking  corporation  wbicli  is  a  party  to  the  action  or  pro- 
fceding,  or  intereated  in  the  cyeut  tkereof. 
Utatllut*  tor  Cr>.   Fmc.,  |  tW. 

ISSO.  [Am'd,  ISOS,  1806,  IBM.]  TeatlKaBT  of  W»r*r  •<■  wlt- 
■eau  alnce  <leeeu«4  or  Ibhbc 

Where  a  party  or  vritnem  has  died  or  become  insance  nnce  tbe 
trial  of  an  action,  or  th«  heanng  npon  the  merits  of  a  apefikl 
proceeding,  the  teatitnony  of  tbe  necMent  or  Inaane  person,  or  nt 
any  peraon  who  la  rendered  incompetent  by  the  proviaions  at  tbc 
laat  section,  taken  or  read  in  evidence  at  the  former  trial  or  hear- 
ing, may  be  given  or  read  in  evidence  at  a  new  trial  or  hearlns, 
or  upon  any  aabsequent  trial  or  hearing  of  the  same  subject  mat- 
ter In  an  action  or  apodal  proceeding  between  the  same  parties 
who  were  partiea  to  such  former  trial  or  hearing  or  their  legitl 
repreaentatlvw.  hy  either  party  to  aach  new  trU  or  kearing  or 
to  such  subsequent  arlinn  or  special  proceeding,  subject  to  any 
other  legal  objertlon  to  the  rompetraey  of  tbe  witnem,  or  to  may 
other  legal  objection  to  hia  testimony  or  any  queatloD  put  to 
him.  The  original  atenographic  notea  of  and  teatimonr  taken 
by  a  Btmogrspher,  who  has  since  died  or  become  iDCompetent, 
may  be  ao  rend  In  evidence  by  any  person  whose  competency  fa 
reed  the  aanie  accnrately  la  eatabliahed  to  the  aatlafaction  of  tbe 
eotirt,  or  officer,  prea<<liig  at  the  trial  of  each  action  or  special 
proceeding. 

L.UM,ota.BM)I..UM,eh.Bn;T,MK(*.n.    ta  aff  •«  a«pt.  I,  MM. 

I  B81.  [Am'd,  IHTV,  1SS«,  IBST.]  Wkea  baabaad  «■<  wtf* 
not   eompetcBt   wltBenaea.      IVhcia   competent. 

A  husband  or  n  wife  ia  not  comijclent  to  testify  agninat  the 
other  npon  the  trial  of  an  action,  or  the  hearing  vpon  the  merlla 
of  a  special  proceeding  founded  upon  an  allegation  of  adntterr, 
except  to  prove  the  niarriaae,  or  diaprove  the  allegation  o(  adul- 
tery. A  husband  or  wife  •nail  not  be  compelled,  or  witboot  con- 
sent ot  tbe  other,  if  living,  allowed,  to  dlacloae  a  canlldeirtial  con- 
mnnicatinn,  made  by  one  to  tbe  other,  during  muriBKe.  ia  an 
action  for  criminal  conyenatlfHi,  the  plaintiff**  wife  !■  not  a  com- 
pet»ut  wttnesa  for  the  plaintiff,  but  afae  (a  a  cotnpctent  wltaeaa 
for  the  defendant  as  to  any  natt«r  in  controveray;  except  that 
•be  cannot,  without  the  plnintifTs  conaent.  disclose  any  confiden- 
tial comniiinicatian  had  or  made  between  hcnelf  and  the  plalutlC 

L.  urn,  <b.  3tn,  H  I  and  S  (T  Bdn.  IH),  xa'i;  L.  ISST,  eb.  lOt. 
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wItaeHi  k»w  evjivletloa  pruved. 

A  person,  wbo  bMt  been  convicted  of  »  crime  o.  mi 

h  notwiThBtauduiK  »  rwinpetcut  witncoi  is  ft  cItU  or  a _ 

tiaa  or  apecioi  oioe^eiiiig;  but  tbe  raDvictiao  may  be  proved.  Car 
tt»e  purpose  at  aStvting  the  weiicbt  of  hit  teallmon;,  mthfr  bf 
the  ncaid,  w  by  bU  orosi-^xanJtiBtioit,  npoa  i*bkb  be  tnuat 
■uwn  »ny  (HWBtlon.  relcTant  to  that  inqnirj':  and  the  party 
(TM»«uDiiniDK  bim  l>  not  concluded,  by  his  answer  to  sndt  a 


I  8SS.   ClavvriBB,  Kle.,  wot  ts  dtnolwaa 


A  cleiSTKUB,   or  otber  miaiatei'  of  no;  relisioB,   ■ 

,  _ pliofc  endoiiieil   Ijy 

prscttce  of  tbe  rellskHu  body,  to  whioh  ha  beloucK, 


allowed  to  diaclose  a  conteaaioD  made  to  him,  lU  bit  srsfMBloti^ 
"       ■     "'  '  ■  ■     '  l«y  tne  niiM  or 


ckacactar,  is  the.  coacae.of  diaciiiliDei  eniioiiieil 
PTMttce  of  tbe  rellskHi i     .   . 


A  person  duly  nnthoilEed  to  ppRctlce  physic  or  lurKery,  or  a 
profenaioaal  or  regiBtered  norie.  shatl  not  be  alJnwed  to  diaclos* 
any  information  which  he  aiSHtired  in  nttendln);  a  patient,  in  a 
profeaidonal  capacitj.  and  which  wan  necensary  to  enable  him 
tB  act  In  that  capacity;  naiesa.  wher«  tbe  patient  U  a  child  under 
the  age  of  sixteen,  the  Information  bo  acquired  Indicates  thnt 
tbe  patient  has  been  the  victim  or  snbject  oF  a  crime.  In  which 
ease  the  phyaidau  or  nnraea  may  be  required  to  testify  fnlly  In 
relation  tnereto  npon  soy  examination,  trio!  or  other  proceeding 
ia  wUcli  the  commission  of  aneh  crime  ia  a  subject  of  inqniry. 

12.  L.  lOOe,  eh.  331.    Nothing  In  thi?  act  contained  aball  alfect 
aw  actiona  or  proeeediOKs  now  pending. 
M.,  I  71;  U  IMi.  cb.  381:  I.  IBM,  ch.  231.    Ia  >ir«t  Seot.  1,  IKKl. 

I  SSS.  [AWd,  1S9«.]  AttOFneys  anil  eonnaellor*  not  to 
dlwl*BC  oaaimwaleaHBaa. 

An  atloroer  or  coaaaellor  at  law  eball  not  be  allowed  to  die- 
daaa  a  «e«iww>tciitl«nt  n«4e  by  bis  client  to  him.  or  bis  adciee 
gire*  thereon,  Ift  tha  owiMe  of  his  prafeaakinal  employment,  nor 
ifeall  any  clak,  ateiuwnuihar  or  other  person  employed  by  auirh 
■Jtoroey  or  coonaelor  dc  ^llAWed  to  disclose  any  Biich  communi' 
Mtion  or  advice  given  thereon. 
U  Uae.  fb.  M&    lo  cBMt  8«t.  1.  ISO*. 

I  Bse.  (Am'd,  1SD3,  1809,  1904.]  ApvlteAtloB  of  the  last 
fbre«  ■eetlone. 

The  last  three  sectloas  appl^  to  any  examinatioD  of  a  person 
aa  a  witnem  uoleea  the  provisions  thereof  are  e^iprcsaly  waived 
won  the  trial  or  examination  by  the  person  confessiog,  the  pa- 
tleat  or  the  client.  But  a  physician  or  sargeoa  or  a  pnifesaional 
(w  registered  nurse,  may  upon  a  trial  or  eiomination  disclose 
■BT  Information  as  to  the  mental  or  phyBlcsl  condlHoo  of  a 
patient  who  ia  deceased,  'which  he  actgnired  in  attending  aucll 
fatlent  in^eaalonatly.  except  confidential  com mnnical ions  and 
■ach  ta*t»  as  woDid  tend  to  disgrace  the  memory  of  the  patient, 
■hen  tbe  provisions  of  section  eisht  hundred  and  thirty-four  have 
lOT 
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it  was  made  while  a  meinlier  of  rhcIi  cgrporHtimi 
ai  a  wilurns  coui-iTiiintt  a,  trmutuitmu  of  llie  oorpo- 
le  olficiul  rcconl  uf  siK-b  teHtiiii»ii}'  hUuH  be  tooeivetl. 
M;  L.  1S08,  ch.  3B4,    In  tttfct  Uif  6.  1903. 
il,   ISTT.l    Be«l,  prevBiapltve  evWe«c*  ot  eon- 

1  an  executory  instniment,  liereafler  eieoute^,  ia 
ire  evidence  of  a  sufBoieut  ci>liiiuleratiuD,  which  niBf 
1  if  the  iDBlTUDient  was  not  sealed. 

!  R.   S,  *oa.  1  T7. 

I'd,    ISDl.)    PreiUBiptlon    ot    deatli    tn    certain 

M)D  whose  life  sn  estate  in  real  property  de^emU, 
rithout  the  United  States,  or  abseiitH  himself  in  the 
here  for  seven   yen™  together,   is  presumed  to  \ie 
ion  or  speL'iut  proreeding  ooDecrning  tti«  propert.v  iu 
ith    conies    in   uuestiun.    uiiIohr   it   is   einrnaatively 
e  WHS  alive  vrituin  that  time.     And  ii'hei'e  in  any 
tioo  In  this  stale  any  portion  of  the  liroceeds  of  llie 
ropertf  is  or  has  beitn  paid  into  <'i>urt,  or  paid  to 
r>f  any  county  for  any  unknown  lieirs,  and  has  re- 
med  for  twenty-five  years,  after  snrli  payment  l>y 
titled  thereto,  the  lapse  of  twenty-live  years  after 
raises  the  presnmiition  of  the  death  of  tiieh  no- 
I  the  time  of  tlie  sale  of  snch  real  iirojierty  and  be- 
nent.  and  after  the  lapse  of  twenty-five  years  afl^r 
Khali  be  presumeil  that  tliere  were  no  sueh  un- 
ite at  the  time  of  sueli  sale  or  payment,  niid  i[i 
■ocrediiiK  tnken  for  tlie   iillrpoHO  of  distribuliiiR 
Biirh  proceeds,  ell  siu-h  uiikLiuwo  Leir«  are  ]ire- 
'hnll  l>e  iirrsiiiiied  >o  have  been  deail  at  the  time 
before  such  payment  into  court,  or  to  the  trfas- 


I,  lon».)  Trnlluaur  «f  hi 


r  shall  if\\f  evideUL-e  in  iiny  i-'uiiac  di-iiendiiiB  in 
arts  of  this  stjile.  or  betori-  arliilrntors.  n'ap.'Clinu 

menanrDmeitt  of  lands  which  he  may  have  iiiailc, 
lired,  either  Hiich  Kurreyor  Khali  nialcr  oath,  or  it 
ie  be  vhowii  that  the  chain  or  ineatinre  iisihI  liy 
urmabit;  to  the  Ktandanla  of  the  xlate  which  wcii' 
of  the  -itnte  at  the  lime  sufh  aiirvey  wom  niitde. 
lificate  of  any  state,  connty.  city,  '.■tlljiie  or  tmvii 

or  appointed  pnrsnant   to  the   laws   ot  thi»  state, 

■  state  Htandiird  which  whnll  linie  licfn  famished 
er  purxnant  to  the  provisions  of  the  biws  of  this 
prima  facie  evidence  ot  such  conformity,  and  an 
ate  made  by  any   such  sealer  ihiit  the  implement 

T  siiefa  laws  fur  such  pnrposes.  shall  be  prima 
of  that  fact. 

(Kid,    i-h.    OJ.    DerUnllno  — L.    1S31.    rh.    IW.    1    33,    111  ira'd 
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All  oath  or  affidavit,  rpqii 

Ml  ofttb  retiuir^  by  law  to 
may  be  tak^n  before  fi  ji 
leimly-ctprk,  of  a  oouTt.  n 
[M'ape,  BlirroBWto.  BiH^lnl  coi 
clerk,  deputy  county  cleric, 
miesioner  of  deeds,  within  t 
thorized  to  acti  and,  when 
taken  before  him,  may  be  ui 
>r  othpr  piTHon. 

3  R.  3.  164,  I  19,  im-d. 

I  H48.   [Aln'd,  IMTT.}      Id. 

Where  an  olfiper,  perBon,  1 
tore,  or  ii  bereaflur  ainhori: 
3r  to  hear  or  receive  an  alfii 

the  officer  or  person,  or  a  m< 
idtninititi-r  an  oath,  for  tha 
iKtard,  or  commitlee,  to  who 
]o  an  act  in  an  official  oapai 
enable  him  or  it  to  decide  u| 
>r  it  may  receive  an  affidavi 

Id.  W2.   I   11, 

I    844.   Id.)   nlth«iit   the 

All  oath  or  alGilavit  refjui 
action,  special  proceeding,  oi 
the  Stale,  e^tcept  when'  it 
law,  before  an  officer  author 
ind  certify  the  acknowlcde 
Girded  in  the  State:  and, 
taken  In-fore  bim,  and  accoi 
to  his  ofTicial  charni'ter  and 

e  required  to  entitle  n  dec 


toipela  and  eipresa  aasent  t 
to  the  present  pracUce  eicei 
Eoapeli.  _._,         , 

)B.B.«n,iniL.l)M.olLNI>.    Id  i  ..i^CiCHI^Ic 


,12        OATHS  AND  APFITIMATTONS.  |8  SM-f 

.  lAm'd,  1S»8.}    1VA*B  klBBlas  tke  coapcla  dlapaaaB 

Btb  must  be  administered  in  the  following  form,  to  a  pei 
>  BO  desiivs,  the  laying  o(  the  band  upon  the  gospels  beia 
:  "  Yon  do  swear,  in  the  presence  of  the  ever-liiing  God. 
lo  swesiiDg,  be  may  or  tniy  not  bold  up  bis  hand,  st  bl 

tn.IBi;  L.  laat.cb.  M).    In  effect  Supt.  1,  im. 

.    Wben  afllriBBtloM  to  be  made. 

?mn  declaration  or  afflrmatton,  in  the  following  form,  mni 

linistered  to  a  person  who  declares  that  he  baa  consclei 

iraples  agaioet  taking  an  oath,  or  Bweariotr  in  an;  torn 

in  aolemnlr,  sincerely,  and  truly,  declare  and  affirm." 

.  [Au'd,  IBTT,  INSe.]    Otber  node*  at  itweBrliiK- 

•  coort  »p  officer,  before  which  or  whom  s  pen-on  is  otfere 
itneas.  is  sallsBed,  that  any  peculiar  mode  of  swearing,  i 
or  in  udditiiHi  to  luring  the  hnnd  upon  the  gospeln,  is,  < 
lion,  more  nolemn  and  obligatorj.  the  court  or  offieer  ma; 
r  hia  discretion,  adopt  that  mode  of  swearing  the  witneB 


raon  believing  in  h  ridiKioii,  uther  than  the  Chrisliaii.  m* 
m  ac(x>riling  <o  the  peculiar  ceremonieH,  if  any.  of  hiv  r 
Instead  of  as  prescribed  in  section  iM5  or  section  846  i 


Court  ■MST'  esiuialBe  TTltae«»i 

nrt:  or  officer  inay  examine  an  infant,  or  a  person  appa 
weak  intellect,  produced  before  it  or  him,  as  a  witnens,  1 
,  his  capacity  and  the  client  of  hie  knnwledge:  nnd  m» 
if  a  person,  produced  as  n  witness,  what  peculiar  cer 
It  swearing  he  deems  most  obligatory. 


[Repealed  by  T..  liXKl.  <h.  ftS.     Pee  Pfiml  Law,  {  1(?_"J 
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CompeUing  the  attendance   a 

8h.  eaz.  Uodc  Dt  nei'ilng  ■nhpwna  (hi 
»4.  MiiliiMwM  to  be  uiiied  bV  M, 


i  8SX.  Mods  of  BcrvlBK  nab! 

A  Biil)poi>nB,  JBBUod  out  ot  the  i 
of  a  witness,  and,  where  the  subp 
to  briiiB  with  liiui  it  lKK)k  or  pai)er 

J.  The  originnl  xiibiioena  Dinst  I 

2.  A  cony  of  the  Biibpoeua,  or  a 
must  lie  dflivered  to  him. 

3.  The  fprs.  allow«)  br  law,  : 
from,  the  place  where  he  ia  requi 
attendance.  uiiiHt  lie  pnid  or  terijc 

2  n.  S.  400,  (  12,  wllb  amcuiliilenta. 
g  SC3.  Pcaaltr  for  dlaobvdle 
A  person  BO  bubpoenaed,  who  f 
to  obey  the  subpoena,  or  a  persoi 
pjtcnse,  lo  obey  nn  order,  duly  i 
court,  or  a  jiidBe.  In  an  action. 
thert>in,  rcflllirinit  him  to  attend, 
tend,  and  hrinir  with  hitn  a  book  ( 
punlHhment  for  contempt,  for  the 
nKKrieved  in  consequence  of  the  t 
fion  thereto.  Those  sums  mny  bi 
sepnrate  actions.  If  he  is  a  part) 
snbpoenied,  the  court  may,  as  ai 
out  his  pleading. 
Id.,   1  i3.   ain-d. 

I    804.    [Am'd,    1900.]     Snbpoe 

When  a  judge,  or  an  arbitrator 

legislature, 


attend,    either   before   him   t,.    ,^ 

officer,    or   a    person    designated    .         ,  .,,|...  Gt^t^llc 

court  of  another  Btatt  or  country  '-' 


SUBPOENAS.  ,  iS  855-59 

on  taken,  or  (o  ho  oiamincd:  n  subpoena  may  be 
>nd  UDder  the  band  of  the  jiidKO,  arbitrator,  retiree, 
rson.  or  the  chainnnn  or  n  majority  of  the  bnard  oi 
requiring  lh(>  penxin  to  attend;  and  alao,  in  a  proiier 
ns  with  him  h  book  or  a  paper.  The  subpoena  muKt 
as  iiresuribed  inxectioa.aight  hundred  and.  Sityrtwo 
Thi»  seelion  does  not  npfily  to  a  miilter  arising,  ot 
i  done,  in  an  aclion  in  a  eourt  bf  reeord. 
,  l«.  »in'.l    L,  ^»00.,fli,.5?jl.      In  eKTOt,  Apfll  ,23,  IBlMt.     Sra 

■■'di    1870.)      PenallT-   <or   dIaobvrliiK  aubpoeBa. 

who  is  duly  sabpoenaed.  as  prtttcribed  in  Ibc  Inst  sec- 
obey  the  sabpoena,  1(  he  falls  ho  to  do,  without  a 
excnae,  he  is  liaUe.  hi  addition  to  aJiy  other  puuish- 
I  may  be  lawfully  intilctoil  llieretor,  for  the  ilni^iagea 
y  the  person  nggrieTed,  in  ronseqncnpe  of  the  failure, 
liars  in  addition  thereto,  lo  be  reeoTircJ  as  iiri'serlbPit 
i)[ht  hiindrod  and  flfty-tbree  cC  tbii»  acL  If  he  fails 
be  perijon  ixsiiln);  Ihe  subpoena.  It  he  is  a  juilge  of  a 
ord  or  niit  of  reebrd.  or  If  not,  then  any  Juilge  of  sueh 
ion  proof  by  albdnvit  of  the  failure  to  attend.  inuHt 
rant  to  the  sheriff  of  the  county  comninnijing  him  to 
the  dt'fatiltinR  witness,  and  bring  him  before  the  offi- 
or  body,  before  whom  or  which  his  attendance  waa 


!■>■«,    18TV.1    When   •rltneBu  to   h«  imprtBonrd. 

■rson  subpoenaed  and  attrndinn  or  brought  as  pte- 
he  Inst  section,  before  an  otlii^er  or  other  person  or  a 
>fl  without  reasonable  eauso  to  be  examined,  or  to 
?gal  and  portinent  (itiestion.  op  to  produce  a  book  or 
■b  he  was  dirc,cted  to  bring  by  the  terms  of  the  sub- 
a  subscribe  bis  flejiOKilion  after  it  has  l>e<m  correctly 


iling.  the  tier»on  issnine  the  sulipoena,  if  lie 
murt  oif-Tecord,  or  not  .of  ropgnl,  oiay  forthwith.  _. 
ben  any  judKe  of  sui-li  court  may  npoa  iiroof  by  a 


_  facts  by  Vfarraut  cumniit  the  offender  to  jail,  there 
intil  he  submits  to  do  the  act  which  he  was  so  requited 
llBcharjjed  according  to  law. 
tn'd  TfrtMlly.     See  |  8i0.  poil. 


ipeelfy  particularly  (he  cause  of  the  c         .  .         . 

'Ks  is  committed  for  refusiac  to  answer  a  quesliou,  the 
1st  bo  inserted  In  the  warrant. 


<  n-taom  dlrectcdi  hair  esecntcd. 

it  to  appreb<>nd  or  commit  a  pernon.  issued  as  pre- 
his  lille,  must  be  directed  to  the  slierifT  of  the  eounty 
pnrwm  in,  and  must  lie  ei:ci'uled  by  him,  in  the  same 
a  similar  mandate  issued,  b;  a  court  oif  record,  in  an 

41>.    ata  I  SI*,  poft. 

inlincullQu   of  pFFoedinfc   iiecllana. 

:oinK  soctions  of  this  tide  do  not  apply  to  a  subpoena 
I  justice  of  the  peace;  or  to.  a  wilneBs  subpoenaed  to 


S!  880-66  PK1V1LEGE8  OF  WJ 

attfiii]  a  t-ourt  held  by  a  JuRtii.'e  ot  tin 
Bpocial  prorlsiou  is  otberwise  made  1 
attendance  of  a  witnesB. 


t  SAl.  [An'd,  1»09.]  Wken  to  1 
real. 

The  conrt.  trom  which  a  subpoena, 
iBSueil.  or  by  wbich  aa  order  was  id 
attend,  for  the  purpose  of  being  exa 
upon   proof,    by    nfDdaTit.    of    the    fm 


I  S*a.  IAui'4,  l^SD,  1000.1  Br  « 
dlacharsed, 

A  justice  of  the  supl«me  court,  in  . 
couot;  Judge,  has  the  like  aathority  i 
make  an  order  Tor  h  discharKe.  in  a 
eectioa.  Upon  autisfnotory  proof,  by 
must  also  make  an  oriier,  directing 
arrested,  in  violation  of  section  twe 
law,  where  a  subpoena,  served  in  g 
arreited.  was  iiwufsl  ait  prescribed  in 
tifty-tour  of  this  act. 


I  Htm.  App)lcatl«n     af     foresolM 

The  foregoing  provisions  of  this  tit 
quired,  by  an  order  of  a  court,  to  atl 
uilendance  is  reciuired  by  the  terms  ol 

I  8O0.  lAni'd,  ]B9S,  I0O4.)  RecoFd 
Tirln«  o(  BOhittK-n*. 

The  record  of  a  conveyance  of  re 
record  or  document,  whereof  a  trnnei 
lew  be  read  in  evidence,  shall  not  b 
subpoena  duces  tecum,  from  the  olllce 
temporarilj',  by  the  clerk  having  It  In 
ting  of  the  court  of  which  he  is  cter) 
it  in  cuRtody,  to  a  temi  or  sitting  of  i 
referee,  held  in  the  city  or  town  wheri 
the  records  kept  by  the  register  nf  tin 
the  register  of  the  county  of  Kings  si 
by  an  order  of  court  ninde  as  In  this 
any  audi  record  is  required  nt  any  i 
kept  by  the  register  of  the  county  of 


,G(Hinlc 
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of  the  coQDt^  of  KlngB,  is  rpqnircd  at  a  term  or  sitting  of  a 
tonrt  or  a  trial  before  a  referee,  it  may  be  rewoved,  by  order  of 
(he  sapreme  court,  or  ■  oounty  court,  made  in  court,  and  entered 
in  the  mmnteH;  specifying  that  tbe  produ<:tioD  of  tbe  orifiiDal 
imtead  of  the  transcript,  la  necessary. 

L  IBM,  ell.  MS;  L.    19M,  Bb.  S4.      !■  elTMt  Uucb  IS,   1*04. 

t  S6T.   (AiH'd,    187V.)     Prodaetliui,    etc.,    af   book    of   mv- 

A  person  sfaall  not  be  compelled  to  produce,  upon  a  trial  or 
btarinK,  a  book  of  acconnt,  otheririitc  tlian  by  an  order  requiring 
lilm  to  produce  it,  or  a  autipoean  dutcs  tecum.  Such  a  subpoena 
miut  be  aerved  at  least  fire  days  befure  tbe  day  nben  be  ia  re- 
qnired  to  attend.  At  any  time  aCter  aervice  of  such  a  Bubp;rena 
or  order,  tbe  tritnenH  may  obtain,  U|jou  sucb  a  notice  aa  the 
jndie,  referee,  or  other  ofUcer  pccacribcH,  an  order  relieving  him 
irhoHy  or  iiartly  from  the  obliBniionH  impcmed  upon  him  by  the 
■nbpoena  or  the  order  for  production,  upou  such  terma  as  justice  re- 
qaim  touching'  the  inspection  of  the  book  or  aay  portion  tirereof, 
or  taking  a  n^y  thereof  or  extracts  therefrom,  or  otherwise.  An 
Onhf  may  be  mode,  aa  pTcscril><>d  in  tbls  section,  by  a  jud^e  of 
"■ —  '-   I  special  proceedinB  pending  out  of  court  before 


■■  offlcFT,   by   the  olflcer.   or.   in   either   case,   by   a   referee   doty 
aonniDted   in   the   Cause,   and   authorised   to   hear   testimony.     A 
e  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 


■Bake  Hich  an  order  in   an  action   brought  i_ , 

tine  after  tbe  oommencemeat  thereof. 

I  MS.  Sooba.   etc.,   of  corporBtloa,   Itoir  proCaeCd. 

Tbe  prodikctlon.  upon  a  trial,  of  a  book  or  paper,  helouj^inc  to 
or  under  the  control  of  a  corjiorntion.  may  be  tomiwIlciJ,  in  like 
Buner  aa  if  it  was  In  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  snbpocna  duces  tecum,  or 
ID  order,  made  as  prescribed  in  the  Inst  section,  as  the  case  re- 
qaires,  miiat  be  directefl  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  offlcer  tberetrf.  In  Wboie  custody  thebook 

I  Mft.  Wkvn  yeFBonal  iittendKiice  nut  reqnlrcd  bj-  aah- 
Vaeaa  dB«ea  tecaiB. 

In  a  cane  specifled  in  the  last  aectioii,  or  where  a  suhpoena 
dnct-a  tecum,  or  an  order,  made  as  preacribed  Id  section  860  or 
wction  8in  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  B  tmnk  or  paiter  under  his  ct^ntrol.  the  sulvpoena  or  order  is 
deemed  to  be  safflciently  obeyeil.  it  the  book  or  paper  Is  produced 
hy  a  sDboTdlaate  otHccr  or  employee  of  the  corporation,  or  in  tbe 
public   offlce,   who   possesses   tbu  requisite  knowledge  to  ideuUi^ 

If  the  personal  attt _  _      _. 

tion  or  pnblic  officer  is  r^ulred.  i 
Kcfm  clanae,  i — "  ~'~'  "■ ''  """ 
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WITHIN  THE  STATE.  §  873 

or  to  a  person  wbo  eiiHtcta  to  b«  a  part;  to  nn 
be  brought  io  such  a  court,  by  a  pensoD  other 
M  be  exauuDcd,  may  aleo  be  taken,  as  prescribed 


t<>V  nau  Wat  ootn  ot  Boud  at  SUtuurr 


IHTI,  18T&,  K80,  1S03,  ISftS.)  AppllcatlON) 
Idkvlt. 

enirinK  to  take  a  dcpomlion  ns  presrribc^I  in  this 
HPQt  to  a  judge  of  the  nmrt  in  whicli  tlic  aotiiin 
f  it  is  pending  in  the  supreme  court,  to  a  eounty 
n  action  ts  not  nenflhR,  but  is  expected  to  Iw 
idde  of  the  supreme  conrt,  or  to  a  couoty  judge; 
ttJDK  forth   BB   tollowH: 

I  and  residenccM  of  all  the  tnrtieR  to  thn  action, 
not  they  have  appeared,  and  if  either  of  thetti 
y  attorney,  the  name,  and  the  residence  or  office 
attorney;  or,  if  u<>  action  ia  pending,  (he  names 
of  the  eipeeted  parties  thereto. 
>n  is  pendinK.  the  nature  o(  the  actiou,  and  the 
e  judgment  demanded,  and  if  the  application  is 
'feudont  liefore  answer,  or  hy  either  party  after 
:ure  of  the  defense. 

n  in  pending,  the  nnlnre  of  the  controTersy  which 
c  the  sniijpct  thereof. 

and  remdence  of  the  person  to  be  examined,  and 
my  of  Bueh  penran  in  material  and  ncecsiinry  for 
ig  such  application,  or  thi^  prosectiliou  or  defence 
anil  if  the*action  in  to  reeover  damaicrs  for  per- 
Jiat  the  defendant  is  ignorant  of  the 


m  is  pending,  that  the  person  to  be  examined  is 
from  the  State:  or  that  be  in  «o  B><k  or  Inlirm.  as 

able  griiiind  to  believe  thnt  he  will  not  be  able  to 
;  or  that  nn.v  other  spei'int  circumBtanrpH  exist, 
proper  that  he  Hhuuld  be  examined  tti  preBcrilied 
But  thin  Bulidivision  docs  uot  apply   to  a  case, 

311  tu  be  exaioined  is  a  party  to  the  action. 

T.    tM. 

•n  ts  pending,  that 

(  of  full  age,  and  n     

the  State:  or  that  he  baa  an  office  within  the 
regularly  transacts  business  in  person,  spedfying 
if  it  is  in  a  cih-.  the  street  and  street  numljer,  or 
in  of  the  particular  locality;  or.  If  two  or  more 
leeted  to  he  adverse  parties,  thnt  each  ia  nf  full 
dent  or  Hoioumlnjt,  or  has  an  office:  also  the  clr- 
ch  render  it  necejsary  for  the  protection  of  the 
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npplirantB*   rights,   tfa 
petuated. 

7.  Auy  other  fsi't 
within  one  i>t  (he  twt 
be  examined  is  a  eon 
the  officers  or  directo 
IH  necessary  and  uia 
contents  of  which  an 
tha  order  to  bu  made 
tlon  o(  Buch  perHona  a 
L.  ISM  ch.  4ie^  L.  IST 
1805.   ck   84fl.     See  Rult 

t  H7S.  lAm'd,  IHtt^ 
The  judge  to  whoi 
an  order  for  ^e  exno 
is  pendinE  he  mnst 
believe  that  an  artioi 
and  that  the  appliea 
«xpecled  (estimony: 
■Where  the  person  to 
or  is  expected  to  he  t 
may,  in  the  diseretii^ 


judtir,  in  rraating  ai 

tiftore  trial  may,  it  t 
plaintiff  snlonit  to  a 
ciana  or  Hiirceona,  to 
BUch  examinaljon  nhi 
and  dlreotionx  as  to  t 
action  brought  to  re 
the  defendant  ahall 
Fvidence  that  he  is 
injuriea  coniplnined  ( 
physical  rxHniitialion 
Khali  be  a  femnle  ahi 
before  phyHieiaua  or 
riHiuirc  the  ij.irty  m 
th.>  jn-lFe,  or  tefoic 
pone  of  lakinjr  the 
apecifled.  The  order 
copy  thereof;  which 
thnn  twenty,  nor  \tv 
the  esnmlnfttlon,  tinl 
■     ?  of  P       ■ 


I   874.   (Am'a,  IH7 
IBS  order, 

Witnesa  (eca.  at  tt 

upon  the  party  or  ot 
or  person  bo  served 
be  compelled,  and  hi 
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re  the  aavne,  nn  i(  he  faili^d  to  ntx'y  ii 
e  court,  hi  uhkb  the  H:>tion  in  |>eiiditig 
g,  fruui  the  cuurt  o(  whit-b  the  iuiige 


I.]      SerTlce  of  vrdcr,   ate. 

>T,  and  nf  the  alTldATit  upon  which  It  was 
vert  iiivon  the  ottorttey  for  earh  party  to 
iner  ns  a  paper  in  the  action;  or.  iC  a  party 
he  action,  tbej  iniiBt  be  servcil  upon  liim. 
leT.  ir  no  flctinn  in  pendiufc.  tbey  mugt  be 
<n   each   at  the   pemonH,   nuiued   thereiu   na 


hna  been  ditl;  ninde.  iiit  dire<-te<)  In  1.. 
e  referee  niuBt  proceeil  to  tske  the  de|>oMi- 
t  the  time  and  place  sjierifleil  in  the  nnliT. 
I  time,  ndjonm  the  pxaniinatiun  to  nnntber 

place,  within  the  anmc  cminty.  Sectiiinn 
tty-Hix,  eipht  hmidrert  anil  Bfly-fieven  and 
V-cijrht  of  this  act  aptdy  to  the  examination 
e-tpecteil  to  be  an  iidrerne  party,  taken  na 

I.  3De,   I  38. 


I*    IHTT,    r«-eBMIe4    !■    1SSB.1       Patr 

othir  perttou  to  be  eznoiined  is  confined  in 
1  the  Slate,  under  ii  sentence  for  a  feluuy, 
ed  in  the  affldavil,  and  his  dcpoaitiou  may 

in  the  turetsolng  Heclions,  an  if  he  was  unt 
It  in  wicli  a  ease,  the  fcrantint;  or  refuaiiiK 
ited,  the  appointment  of  a  referee  to  talie 
aya  in  the  discretion  of  the  jiidfEe.  The 
i  prodHcli<Hi  of  the  prisoner  by  the  peraoo 
n  or  jail  at  the  (iri^ion  or  jnil;  but  It  may 
iona  and  restrictions  with  respect  thereto 
roper. 

177.) 

.1      Dcpoaltlom   try  consent. 

action  may  Ktlpulnte.  in  \vTil1np,  that  the 
'tent  witness,  tu  be  used  tlicrein.  may  be 
ir  referee,  nl  a  time  mid  place  H[>ecificd  In 
)ra1ly.  nr  np.ni  iiilcrnisa lories,  to  he  .iRrced 
The  witness  may  lie  subpoenaed  to  attend 
pon  a  trial:  and  the  judt-e  or  referee  may 
:  if  au  order  h:id  iH-en  made  by  the  court. 
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I   M80.    [Ain'd,   IKTfl.I 
esitrcted  itariT*      Masai 
lloua.      Hetiual    at    itemonn    rnuuincil    to    annwer. 

The  eiamination  of  a  pnrty,  or  an  eipected  party,  u  Bubject 
to  tue  same  rutea  ai  it  he  was  exammed  upoa  the  trial.  The 
jadiK  or  refen.'e,  upon  every  other  e.i  a  mi  nation  taken  aa  pre- 
scribivl  Id  tbia  article,  miiBt  insert  tbeceiu  every  answer  or  dec- 
laration of  tlie  jwraon  examined,  whii^h  eithtr  party  rnjuirea 
to  be  inserted.  The  deposition,  when  completed.  muxC  he  care- 
tullf  rend  to  aud  Hiibscribed  by  the  person  examlneil;  mnat  be 
certified  hj  the  JTtilge  or  r«fcree  tahhig  it;  and,  withlo  ten  dnya 
thereafter,  miiKt  be  filed  in  the  otBee  of  the  clerk;  or.  if  aa 
action  is  pcnJiiiK,  in  the  office  of  the  clerk  of  the  county  la 
which  it  was  tuKeu;  tosether  nitb  (be  Etlpulation  or  order,  uader 
nhk-h  it  was  taken;  the  alHdavit  npon  which  the  order  whs 
irrnntcd;  an<l  proof  of  the  service  of  a  copy  of  the  order  and  o( 

the   amdavit.      If,    n[)on   an   eiamiti-"-"    *^-' —    ~    — ••— 

person   examined   refiiaeB   to   iinnwe 
muRt   report   the  fact   to   the   ennrt 


£  R.   S.  302,  I  a,  iDd  put  of  I  B   (2  Sim.  lOS) ;  ind  Id.  3W,   |  3T    (S 
Edin.  41ft>. 

I  fIBI.  Wben  t«  be  read  In  «vl<le«oe. 

'JTie  depoaitlon,  or  a  eerfifle<l  copy  thereof,  may  be  read  in 
evidence  by  either  iinrty.  at  the  trial  of,  or  npnn  the  anHeamnent 
«f  damaKeM,  by  writ  of  inniiiry,  or  nimn  a  reference,  or  other- 
wi«e,  I  •  the  action  apecitied  in  the  nricinal  atndavtt  or  filipaltilion : 
or  any  other  action  thereafter  hroiiKlit.  between  the  (mme  pnrties, 
or  between  any  nartien  claimint;  niider  them,  or  either  of  (hem; 
or.  If  no  ni-tion  Ih  iienilintir,  an  action,  therenfter  brought,  hetw-e^-n 
the  pt-rxona  named  In  the  nristnal  affldnvit  aa  expected  imrtiea, 
or  between  perxnnK  rintinlnic'  nnder  them  or  eltbn  of  tbem. 
S  B.   S.  30!,  pirt  of  I  T.  Hwl  Id.  3M.  pert  of  |  3».  ^ 

1  KtU.   lAn'd,   IHKX.)      Proof  of  wltnvu'a   liMbllltr  to   at- 
.  lend. 

Bnt   Bticli  I 

InHtance  of  ai. , ,  _ _ . —  - 

of  ■  Htlpniation.  hh  iirewTilKil  in  this  article,  shall'  not  be  w> 
rend  In  evidence  trntll  It  haa  been  antlnfnctorily  proved  that  tfee 
u'ltneKH  In  dead,  or  ix  nnable  pertioiinllv  to  attend  by  reaaon  of 
liin  liiHHnltv,  Klckiinss  or  other  inflrinltT,  or  fhnt  he  i«  confined 
ill  n  priMon  or  jntl;  or  that  he  has  been  and  in  abaent  from  tb« 
State,  an  that  his  atlendanc-e  could  not,  with  reaaonable  tliu- 
ileuce,  he  I'ouiliellcd  b,v  Hol)i>oena. 
3  tt.  8.  39Z.  3B»,  rMBalmlec  ot  II  T  ind  30. 
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«l    of    drllOBlttan. 

n,  so  rend  In  evident  has  tlie  name  effect,  and  no 
oral  tpstiniouy  of  tUv  witiii'sa  would  have;  auc]  an 

:he  competenry  or  credibility  of  the  wltnees;  or  to 
or  Hubstantiiil  competeiicy  of  n  qnestioo  put  to 
ansn'CT  giv^n  by  taltn;  Diayhe  mnde  an  It  the  wit- 

^B    |)«moBall7  examiBed   eud'  without  b^og  noted 


rlnitl    aflld>i-lla,    cTldencv. 

il  nfUdtiritii.   tilnl  with  siieh  a  deposition,   or  certi- 

■reof.  arp  presumptive  eviilvncc  of  the  fuels  therein 


■d,   IH7T,    1»01,   I»09.1       Depoaltlon    1«   be    nsed 

irty  inteuoB  to  make  or  oppose  a  motion  in  a  court 
I  it  is  iieceMsary  lor  him  to  hiiye  the  nlllilavit  i)r 
a  perKon  nut  a  party,  to  use  iipuii  tlie  motion,  (be 
Ige  anthorized  to  mnke  an  order  in  the  euxe  niay  in 
'relion  make  an  order  appointing  a  referer  to  take 

of  that  person.  Thp  onier  mn«t  Ih?  fonnded  upon 
ivit  that  the  applicint  Intends  to  make  tlie  motion, 

of  a  motion  has  been  fiiven  whii^h  the  applieant 
Hixe.  The  nffldnrit  mnst  ii|>erify  the  nature  of  the 
ii»t  show  that  the  nflldnvlt  or  deposition  is  nwes- 

and  that  such  porson  has  Tpriiseil  to  make  an 
lie  rael:4  whifb  the  ap|)lii'ant  verily  iH'lievea  are 
lowleilfic.  If  the  defend u tit  lias  appeareit  in  the 
e  application  Ih  made  on  tlie  part  of  the.  pluiiilill 
lay's  notice  of  snch  application  must  be  given  to 
if  the  defendant,  and  it  the  application  is  made  on 
tie  defendant  similar  notice  must  be  itiven  to  the 
le  plaintiff.  The  person  to  he  eininiiieil  may  be 
id  comiielled  to  ntli^nd  as  upon  the  trial  ntid  may 
ineil  hy  the  party  on  whose  attorney  the  notiee  has 
The  deposition  must  lie  tiikpn  hy  question  and  an- 
iibseribed  hy  the  witness,  and  must  he  delivereil  to 
or  the  party  who  procured  thp  order,  unless  such 

for  a  different  disposition  thereof. 
Co.    Proo.,   I  411.  miM.   7;   L.   IPni,  oh.   5M;  L.   1900.  "-b. 
ite  W  of  DotcH  oc  fiuani  ut  Stsiutury  Gonwlldotloa  >t  tui 
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lise  DEPOSITIONE 

HHO.  Wkerc  wltnHs  utmy  be  v 
'bere  a  person  to  be  exauiiuiHl.  as 
resideut  of  the  State,  he  nball  uol 
couuly,  otber  thuu  tliat  in  which 
an  oflipe  for  the  regular  tramiactli 
Dr«  be  is  not  a  KsiileDt,  be  iball  j 
ug  other  count;,  than  that  whaieii) 
iH,  unleas.  for  special  reasous,  bU 
T  otherwise  directs. 

Proc,  I  3B1.  Uat  cliuw,  with  uncndmeni 

aiob 


DoliiHihyGoOHlc 


.  S  TAKEN  OUT  OP  8TATB.  8§  887-8S 

AKTICl-E  SECOND. 

u,  taken  without  the  Sfate,for  um  wUMn  lite  Slate, 

IS.  Vbea  commlutoD  to  Ihdc. 

DW  Bbd  upon  wnit  t«rnu  crtntaA, 

rt*r  made  bi;  J^. 

oliollj  or  pani;  upon  onl  jas^Mom. 
HI  IHiK.  or  deinaitloiw  •»•'  ><•  t>L-i> 


B  depoaHloiu:    baw   «i*cated   aBt  i 


n'd,  ISTO.]    When  FomnalBBlaB  to  lisne. 

necified  in  the  next  section,   whire  it  appears,  by 


1  the  I 


rant;   a   commiBaion   mny   be   issued,    ._    __ 

t  persona,  DBmed  therein;  anthorizInK  them,  or  any 
?tn,  to  examine  the  witness  or  nitneBses  named  tlierein, 
h,  upon  the  interrofcnlories  annexod  to  thf  com  miss  Ion; 
and  certify  the  deposition  of  ench  wilnttis:  and  to 
;  eara«,  and  the  commiaslon,  according  to  tiie  tlirecllnna 
or  with  the  commission.  The  applicant,  or  any  other 
he  action,  mas  be  thus  examined. 


_  a  party  to  so  action,  brought  In  n  court  of  record, 
.ult  for  want  of  an  appearance  or  pleading,  and  tlie 
1b  required  upon  the  asscBamcnt  of  damagei,  by  a 
-luiry,  or  upon  a  reference:  or  othemlse,  to  enable  the 

eader  the  proper  final  jodgment. 

re  final  Judgment  hos  been  rendered  sgninHt  the  ad- 
j  in  ail  action  brought  in  a  court  of  record;  an(!  the 
Is  required  in  order  to  cnrry  the  judgmpnt  into  etfect. 
c  nn  anpeal  from  a  final  judjcment,  rendered  In  the 
■onrt,  the  cily  court  of  the  ci(7  of  New-York,  or  a 
ort.   or  a   motion   for   a  new   trinl   In   either  of  those 

pending,  and  the  testimony  will  be  material  and  neces- 

"  •  appllcnnt,  in  the  protecutlon  or  defmce  of  tl» 
new  trial  u  granted. 

•Sm  L.  taet.  di.  410   I  12M:  past,  I  sm. 


,G(Hinlc 


gg88»-aa  DE 

4.  Where  the  application 

in  nn  action  brougot  in  eith 
auLxliTiBioD;  and  tlicre  is  re 
Ik  joined,  and  nu  npplicBtii 
be  made,  the  witnesa  will  di 
mouy,  or  remorc,  so  that  bi 

5.  Where  no  iasne  of  (net 
in   n   court   of    record,   and 


I  HSit-   HoTT  and  upon  irl 

In  a  cnelf  specified  in  sn) 
the  appeal  has  been  takei 
mast  be  made  to  the  court  i 
and  nn  order,  di  reding  tin 
Kfunted  or  refused,  iu  tlie 
specified  in  either  of  the  ot 
npplkntion  may  be  made  to 
the  supreme  court,  to  the  c< 
action  is  Irinbic:  and  it  i 
proof  of  the  facts  niitborisi 
reftSOn  to  believe,  that  tfce  i 
or  unless  an  order  for  nu  o| 
tiona.  Is  mode  as  pres4rihed 
cation  must  bo  given  to  tlic 
for  want  of  an  appearance, 
or  judge  mny,  in  any  case,  i 

From  L.  IfiOa,  cb.  SiU.  I  ],  nad 
Bee    Mm    L.  1S4T.  eb.  iTO.  f  IB 


II  I 

e  nettled  by  consent  or  tli 
nolicp.  by  n  judge  of  the  co 
county  jnrtgp  of  the  ckiiinty. 
scribed  in  the  general  mice 
!i  B.  3.  SttS.  I  14,  Bi  im'd  b7 
)  892.  Id. I  to  be  nnncxei 
The  interrOCTlories,  i\-]i<- 
commission.      Either   parti. 


purpose.  UnlcBs  Hie 
to  Ite  returned  by  ai 
jKjst-olHce. 
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nBlaaloB   to  ga*iUK   ifkollr   ••' 

tied  In  an  action,  Is  pending  in  the 
■t  ot  tbe  city  of  New-York,  or  a 
BtipuUt«,  in  writing,  or  the  court 
>Di  an  application  for  a  commiwiou 

icretion,  direct,  In  the  order,  that  a 
ilteii  interroRf.toripB,  and  that  the 
al  qiieBlions;  or  that  a  commiBtlon 
f  one  or  -more  witnemea,  designated 
questions  and  parllj'  upon_  written 
deposition  ot  one  or  more  witnesBes, 
■I  oral  qliesliona,  ndd  one  or  more 
>rder,  upon  written  iaterrogatorleB. 


iMlAn  iiiB)-  Inane.  o»  aefiasltlOM 

ed  in  an  nctioii,  is  iiendtug  In  either 
Ih!  Inst  section,  'lIu-  piirtius  may 
imrl,  or  n  Judjlc  tlivreuf,  or,  in  the 
]).'e  ot  tile  CDUUly  where  the  notion 
discrctioD,  u|>on  tlie  npl>llcntion  of 
Hclory  proof,  by  iifliilnTit.  thnt  one 
llie  Slute,  nre  mjiterlnl  and  iieces- 
tciice  of  the  ilctlon.  mnlte  nn  order, 
i*niH  proi>er,  ilirectinE  thnt  an  open 
sitions  he  tnkei>,  us  pnterlbid  iti  the 
tielc. 
.1      Depoollloii*    irkere    adTerae 

not  appliosbl*,  where  the  ndverse 
jmmlttee  of  n  person  JHdicinlly  dc- 
ciuc  liis  nfFnirs.  by  reason  of  Innscy, 
;s.  Nor  can  the  applicant  be  einm- 
escribed  In  those  sections,  except  by 


criljcJi"  in"section"8!i3  or  section 
time  null  plnce  of  the  examination 
■of,  naniinR  the  witness,  iiiuat  he 
1  80!)  ot  this  act. 


be  directed  to  one  or  more  persona, 

IborlKC  Uicm,  or  niij  one  ot  tbom, 
.  may  be  produced  by  citlior  party, 

therein,  uiiou  oral  questions  to  be 
is  prmlnccd;  to  Inke  and  certify  the 

exnniine<l;  ftiid  to  retnrn  the  same, 
lately  after  (he  cipiratlon  of  the 
lion  of  witnesRCB,   according  to  the 

the  eommisslon. 

-.i-.L-iOo^lc 


^  9e8-«l  DEP031TK 

I  ms.  Order  dlFvcdns  drpoHltl 

Ad  order,  directing  Ihnt  dcponilk 
the  time  within  wliich  they  maitt  b< 
which  they  mlliit  be  retiinied.  It  l 
Uonal  direclioni,  uot  iucousiateat  t 
respect  to  the  time  and  mnuuer  of 
or  judge  deems  proper.  The  order  m 
office;  *Dd  a  eertided  copy  tLereuf 
depoBitioii,  or  set  o[  depOBitious,  cei 
folio wiuK  BccUoDB  of  thls  urtklc. 
From  U  lUS.  «t>.  aS7.  |  4.  amd. 

g  809.  Brtore  nboK  deponllloi) 
of  takiur. 

A  deposition  may  be  Inkcii.  pursun 
a  person  tuatually  ogreed  upon  by  I 
or  a  judge  of  a  court  «f  reoon),  oi 
magistrate  of  a  city,  or  a  juotice  of 
territory,  where  the  witness  is;  whc 
for  either  parly,  and  woiiUI  not  bi: 
affinity  or  consanguiuily  tu  a  purtj 
from  serving  as  a  jnror  upon  the  tn 
State.  Written  uolice  of  the  time  a 
tion,  si>eclf^lns  the  uuiue  of  tlic  wit 
whom  it  will  be  taken,  must  be  ser 
Instanec  it  is  taken,  upon  Ific  attoi 
The  lime  for  scrrinx  such  a  notice  m 
days  before  tiie  dp|ioKJtiou  is  taken 
addition,  for  caeh  Hfly  miles,  by 
between  the  residence  of  tiie  nitorne: 
tlte  plnce  where  the  deposition  is  to  1 
L.  1853.  cb.  387,  pirt  ot  I  4,  s™!  I  B.  bd 

I  900.  How  depositions   taken. 

Upon  the  examination  ot  a  witn 
rogatories,  by  virtue  of  a  conimissi' 
depositions,  the  commlsBJoner,  or  111 
deposition  is  taken,  mu><l  take  down. 
as  prescribed  in  the  next  sectinn,  thi 
testimony;  nnii'ns  he  is  directed,  in  t 
or  required  by  the  person  apiiearing 
In  the  deposition  any  or  all  of  tlie 
tor  word.  Unless  tile  commission 
the  person,  appearing  for  either  [ini 
whlcli  he  deems  proper,  and  the 
taken  accordingly,  the  objections  the: 
being  specified  at  the  time  of  exn 
section  must  be  annexed  to  each  co 
without  written  inlerroKatories,  auij 
ui  order  to  take  b  deposition. 

I  901.  ComnliHlan  or  order  t« 
ciecaled  nnd  retBrned. 

The   person,    to    whom    i. 

whom  a  deposition  in  taken,  i 

in  the  commission,  or  in  the  order 
must  execute  the  eommisnioD.  or  tb( 

1.  He   most   publicly   administer, 
tn  oath  or  affirmation  to  testify  the 


e.  >,  t  8. ».  2  TAEEN  OtTT  OF  STATE.  gg  aW-Ot 

nothing  but  the  truth,  ai  to  the  matterg  respccUog  ivbicb  the 
witDesa  is  to  be  ezHmined. 

2.  He  mnat  reduce  the  eiamination  of  each  WftneaB  to  writinf , 
or  cause  It  to  be  reduced  to  writiugr,  by  a,  diBinterpsted  peraon. 
After  It  hae  been  earefnlly  read,  to  or  bj  the  witceoa,  it  must 
be  Bobaortbed  by  the  wItaeM. 

3.  If  an  exhibit  Ih  prodneed  and  pntved.  the  exhibit,  or.  If  the 
witneea,  or  other  penon  liBTinp  It  in  hiB  eustody,  does  not 
MrreDder  it,  a  eopy  thereof,  must  be  aaoexed  to  the  depoailten 
to  which  It  relates,  subscribed  by  the  nitnetis  proving  it,  and 
nombered  or  otherwise  identified,  In  writing  thereupon,  tir  Ih* 
commiasioaer,  or  peraou  taking  the  depotltlou,  who  most  snb- 
KTibc  bis   uamc   thereto. 

4.  Xhe  coiQmieaiooeT,  or  person  taking  the  deposition,  muat 
mbscribe  hia  name  to  each  ball  sheet  o(  the  depositioQ;  he  inuat 
Knuex  all  the  depositions  aud  eihibita  to  the  commiasion,  or  to 
■  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
np  under  bis  seal,  and  address  the  packet  to  the  clerk  of  th* 
court  at  hifl  official  residence. 

E.  If  there  ia  a  direction,  on  the  commisBlon,  or  In  the  order, 
to  return  the  same  thronfch  the  post-ofBce,  he  mast  Innnediately 
depodt  the  packet,  so  addressed,  in  the  poat-office,  and  pay  th« 
poatage  thereon. 

6.  If  there  la  a  direction  on  the  commlsBlon,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  Instance 
it  waa  loaned  or  granted,  the  paclcet  so  addressed  must  be  delir- 
ered  to  the  agent. 

7.  Where  a  commisBioii  is  directed  to  two  or  more  persous, 
me  or  more  of  them  may  execute  it,  as  prescribed  In  this  and 
tbe  next  aectton. 

A  copy  of  this  and  of  the  next  section   mnat  be  annexed  to 
each    eonuuission,   or   order   to   take   depositions,    autborlied   hj 
tliiB  article. 
I  K.  B.  W4,  I  It,  ud  L.  ItM,  en.  IST,  H  a.  T  and  8. 
I  aOX.  OrllflpKte  of  ezeontloiD. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subHcribe,  and  annex  to  each  depod- 
ttoB.   a   certificate,    sabatantially   In     the     following    form,     the 
Uankn  being  properly  filled  up: 
" State "  (or  "  terrktwy")  "of  "         )  _  . 

"  County"  (or  "  parish")  "  of  "  f 

"I,  ,  do  certify  that  ,  the  witness,  personslly 

ameared  before  me  on  the  day  of-        ,  at  o'clock  in 

t£e  nuon,  at  the        ,  in  the  state  "  lor  "  toritory  ")  "  of 

.  and  after  being  sworn"  <or  "affirmed,"  as  the  case  may  bet, 
"to  teatlfj  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
tfd  depose  to  the  matters  contained  in  the  toregolng  deposition, 
•nd  dia,  in  my  presence,  sobscribe  the  same,  aoil  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  haie  sub- 
•rribed  my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  farther  certifS'  that  aupeared  I>  behalf  of  tbe  ,  and 
tlut        appeared  In  behalf  of  the       ." 
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iS  «WM»  DEPOSI 

1  ft04.  RetBrn  hy  ssent. 

If  the  packet,  specified  In  sectioi 

in  ngtiit,  lie  must  deJi%i>r  it  to  Ihi 
)r  to  B  judge  of  the  court,  either  • 
t,  upon  the  agent  niakiD?  affiiiftr 
lands  of  the  commisBtoiier,  or  the 
kud.that  It  haa  not  been  opened  of 
a  K.  8.   SM,  f  IT. 


If  the  aeent  is  dead,  or,  from  al 
ible  to  deliver  Ihe  patket  peraonal 
ion,  It  mnst  be  receired.  by  the  ■ 
if  any  other  person,  upon  the  iati 
■eeeived  it  from  the  5)ti>nt:  that  i 
iDablo  lo  deliver  it:  that  it  has  u 
le  received  it;  and  that  he  believ 
ir  altered,  Bince  it  pnme  from  the 
he  person  who  took  the  tlepoeitioi 
Id.,  f  IS. 

!  906.   FIIIkk  depoaltlon,  etc., 

The  clerk  or  Judge,  who  receivt^ 
cribed  in  the  last  two  Boctions,  m 
1  Mote  of  the  time  of  the  receipt 
nedlntely  Qle  it  in  the  olBoe  of  tl 
lavit  of  the  person,  who  delivered 
Id,,  i  ID,  aiD'd. 

I  HOT.  Th«  aain*. 

If  Ihe  packet  Is  tranamitted  thi 
o  whom  it  is  addressed,  must  recc 
t,  indorse  thereupon,  nod  "iKn,  i 
ecelpt  and  opening  thereof,  aud  '. 

Id..  (  20. 

g  5Mt8.  CommlaaloB,  etc.,  by  <: 


nnde,  by  consent,  in  a  ease  where 
olirt  or  a  jiidfce,  as  preaeribed  iu  t 
ion  to  that  effect,  signed  by  the 
lerk  must  enter  an  ord<'r  accordi 
ey  for  the  party,  procuring  tlie  oi 
ion,  or  indorse  upon  or  annex  to 
irecHoni  for  the  execution  aud  t 
tipnlation. 
Id.,  I  a,   nmaiflKa. 

I  son.  ^Vhere  retnra  to  be 
t,  e(o. 

A  commission,  or  copy  of  an  ord 
ertificates,  returnf,  depoKlfinn;:. 
luat  remain  ou  tile  in'  the  offiei* 
rovidrd  by  the  nUpidation  of  tlie 

apecial  order.  dire<'lii  thoni  to  b 
lerk.    Tbey  are  always  open   to 


,G(Hinlc 


TAKEN  OUT  OF  STATE. 


d^poiiitton  miLy  b^  jiiilkpre««ed. 

^ars,  b;  alBda'T'i*..  tiiat  a  depwition  baa  beea  im- 
KUlarl.v  tuki'ii  or  reMirnod;  ur  that  the  persooal 
ae  wiUi««B,  upuu  the  trial,  could  have  been  pro-  . 
diligeuce,  bj'  u  subpoena;  or  that  the  attorn^  (or, 
I  practiced  any  tccud,  or  unfair  or  ovi^rreacliiiit: 
prejudice  of  the  adverse  partr,  in  the  course  ur 

an  order,  (or  the  suppreBsion  of  the  deposititiii. 
'  the  court,  upon  the  application  of  the  part;  tig- 
itlce  to  the  adverae  party. 

I  14.  im'd. 

II OD,  etc.,  eTldence. 

taken  and  retitrneil  as  prescribed  la  tbia  article, 
d  copy  thereof,  if  the  original  is  filed  in  another 
less  It  is  BUppressed  as  prescribed  in  thi?  Inst  sec- 
ovidonce  by  cither  party.  It  has  the  same  effect. 
1.  the  oral  teslimony  of  the  witness  would  hnre; 
1  lo  the  competency  or  credibility  of  the  nituesa, 
icy,  or  BubstnulinI  competency,  of  a  qaesttoD  put 
1  answer  tciven  liy  bim.  may  be  made,  ss  if  the 
'11  personally  examined,  and  without  being  noted 

.  S.  SM,  i  23.  witb  BDieDdiofDti.    a«  4  T.  A  G.  MA. 

188D.]  When  IntrrFOSntartea  «ad  dvpoat- 
>  a  (orelvn  ItLBtiaitKe. 

cation,  made  in  the  supremo  court,  the  city  court 
ew-York,  or  a  couuty  court,  for  a  commission  to 
foreign  country,  if  It  satisfnctoHly  appears,  by 
le  witness  does  not  understand  the  English  Inn- 
r  for  the  commission  may,  in  the  discretion  of 
Ige,  direct  that  written  interrogatories  annexed 
of  direct  or  eross-exnminalion  be  framed  in  the 
e,  and  also  in  a  foreign  ianguage;  that  only  tliu 
ramed  in  the  foreign  language  be  put  to  tbe  wit- 
Is  answers  be  taken,  and  the  certificates  be  made 
le  language.  Where  such  an  order  is  made,  it 
T  the  payment,  by  the  applicant,  to  the  adverse 
inable  sum,  fixed  therein,  (or  tbe  expense  of  pm- 
TOgalorios,  in  his  behalf,  to  be  translated.  The 
les  the  interrogatories,  must  settle  them  in  thn 
'  in  the  English  language;  and.  for  that  pur- 
■  -  1,  whosr 


uBt  be  fixed  liy  the  judge.  Bnd  paid  by  the  np- 
the  deposition  is  read  in  evidence,  it,  and  tbe  ii'- 
UBt  be  interpreted  into  the  English  langnnge,  a 
>eing  tinnble  to  speak  the  English  language,  wa 
nt  and  testifying. 


ry  may  be  issued  from  either  of  tbe  courts  aped- 
section,  in  Its  discretion,  In  a  case  where  a  com- 
tHued,  as  prescribed  In  this  artl^,  upon  satla- 
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i  ns  DBPoaiTIONB  c.  9,  t  8, ».  1 

fmetan  proof,  br  affid&vit,  that  there  la  good  reuon  to  bell«T«, 
that  the  ends  of  juHiice  will  be  better  promoted  therebr,  than  bj 
the  iMnins  of  a  commiuion,  notwitbitanding  that  a  CDBiiiilMion 
can  be  ezecated,  in  the  country  to  which  they  are  sent.  Letters 
rotatory  can  be  Issned  only  to  eiatnine  one  or  more  wttneaaea, 
npon  written   Interrogatories,   annexed   thereto;   which   maat   be 

framed  and  lettled,  and  the  depoaitlonB  muat  be  retnrned,  ( 

•cribed  In  this  article,  with  respect  to  the  interrogatortei  a: 
to  a  eomivlMion,  and  the  depoBitioaa  taken  tberenndtr. 
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FOB  EI-SBWHEBB.  II  914-H 

4BTIV1.E   TBiBD. 

I,  taken  uUhin  the  state  for  vm  without  tJu  tt<a». 

tBtm  depa>[(10ii  atj  be  takan. 

ud  ntarn  of  dcpcMlUaa. 

I'd,    1S»Q.]     In    what    cbbcb   depoaltlfw    mur    bi 

an  action,  auil,  or  special  proceeding,  ciTiJ  or  crimi 
in  a  court  without  Ibe  state,  either  in  the  Uaitei 
a  foreign  coimtrj-,  may  obtain,  by  the  special  pro 
ribed  in  this  article,  the  teatimonr  ol  a  witoeHB.  and 
a  therewith,  the  production  of  books  and  papers 
tate,   to  be  used  In  the  action,   suit  or  special  pro 

7  Edm.  tU).  H  un-d  br  L.  IBe),  ob.  «,  I  1  (1  Bdm.  K)  i  L.  tm.  cli 

■d,  ISSft.]    Bnbpoeiiit  to  wltneaa. 

ommisBion  to  tnke  testimony,  within  the  state,  ba 
from  the  court  in  which  the  action,  suit,  or  specia 
.  pending:  or  where  a  notice  has  been  given,  or  en; 
Ung  has  been  taken,  for  the  purpose  of  taking  thi 
ithin  the  state,  pursuant  to  the  laws  of  the  state  o 
rein  the  court  is  located,  or  pursuant  lo  the  laws  o 
States,  if  it  is  a  court  of  the  Uuited  States,  lh< 
rt,  or  the  county  court,  or  a  judge  of  either  court 
roper  esse,  on  the  preseutntlon  of  a  verified  pelitioi 
>oena  to  the  wifneaB,  commaiidlng  him  to  appea 
^mmisaioner,  named  in  the  commiwion ;  or  before  i 
■,  within  the  state,  for  the  state,  territory,  or  foreigi 
fhich  the  notice  waa  given,  or  the  proceeding  taken 

officer  designated  in  the  commission,  notice,  or  othe 
9  title  of  office:  at  a  time  and  place  specified  in  th 
testify,  in  the  action,  anit,  or  special  proceeding 
M  shall  fail  to  obey  the  subpoena,  or  refuse  to  hav 
iniatered,  or  to  teatify,  or  to  produce  a  book  or  pape 
a  subpoena,  or  to  subscribe  his  deposition,  the  cour 
Liing  the  auhpoena  shall,  if  it  is  determined  that  i 
B   been   committed,   prescribe  the   punishment   as  li 

a  recalcitrant  witness  in  the  supreme  court.  Tb 
a   of   practice   must   prescribe    rules   for   such    pre 

StJclB*  V  "itW  ""*  •"  ^- ""■'*•  ■*■  "  (TWin.  n),«m'd;  1 

pealed  May  3,  189G;  L.  1899,  ch.  502.    In  effect  SepI 

pealed  May  3,  1899;  L.  18r9,  ch.  502.    In  effect  Sepi 

peekd  May  3,  1899:  L.  189&,  ch.  502.   In  eEEect  Scpi 
21» 
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9.  [Am'd,  18e».]    Taking  sad  retari 

i  officer,  or  commissioner,  before  wbc 
case  Npt^fled  in  tbis  article,  must  tak 
iting,  SDd  must  aniiei  tticroto  copies  o 
iced  or  auch  pnrta  thi'reof  as  ahall  I: 
J-  and  tranKmit  it  to  the  court  In  whi 
il   proceeding   Ib  pending,   aa   the  pi 

^Gh.sn.    Inrff««tSept.l,IBM. 
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DOCUMENTARY   EVIDENCE. 

TITLE  IV. 
DoeuDieiitaiy  evld«ac«. 


■In  oflclal   cerHnpalm.  rvldencp. 

otBpiT.  In  whom  the  Iriwl  oiisliidj"  of  a  paper  be- 
,  undiT  lilH  hnnd  nnil  offlMnl  neiil,  ihnt  lie  Im*  made 
ination,  in  liix  olHi^.  for  tlip  pnper.  and  Ihnt  it 
Dd,  tht>  tvrtifirote  is  presumptive  evidence  oC  the 
ed,  an  \t  the  fitllrer  perwinolly  tetitifled  to  the  snme. 

■flpBtP,  etc.,   OB    <n«,    evidence. 

blir  offlrer  im  requirfd  or  aiilhurized.  by  epooial  pro- 
to  make  a  certificate  or  iiti  alBdiivit.  tnui.'hiiig  en 
by  him,  or  to  a  fact  uaoertuined  by  him,  in  the 
nIHcinI  duty:  ami  to  Gle  or  depi>8it  it  iu  a  public 
State;  the  certificate  or  aUldavit.  no  Ried  or  de- 
exempllfied  copy  thereof,  in  prcHUiuf>live  evideuce 
[herein  RlleKcd.  except  n'here  tiie  effecl  Ihi'reof  is 
>Kii]ated,  by  special  pruriMinii  uf  law. 
'd.  18T7.]  NotKrr'B  certlfleMe.  cvldeace. 
lie  of  a  notary  public  of  the  Slate,  under  bit  hand 
fflce.  of  the  presentment  by  him  for  acceptance  or 
if  the  protest,  (or  Duu-accepfance  or  uon-payment, 
iry  iiote  or  bill  of  eichauKc.  or  of  the  service  of 
on  a  party  to  (he  note  or  bill:  specityiiiK  the  mode 
notice,  the  reputed  place  of  reiddence  of  the  party 
as  Riven,  and  the  post-office  nearest  thereto;  is  pre- 
pnce  of  the  factit  certified,  unless  the  party  agnlnst 
fered.  has  nerved  upon  the  adverse  party,  with  his 
■ilhin  ten  days  after  joinder  of  an  issue  of  fact,  an 
rit.  to  the  effect,  that  he  has  not  received  notice  of 
p.  or  of  non-payment  of  the  note  or  bill.  A  verified 
sufficient   as  an  aSidavit.   within   the  meaning  of 
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g§  9a4-28  DOCUMENTARY 

In  case  of  the  deatb  or  inaanity  < 
or  o(  his  abaeDce  or  remorai,  ao  ll 
his  testimony,  cannot  be  procured, 
bia  original  protest,  under  his  haui 
uess  thereof  being  first  duly  jiroTi 
a  demand  of  aeeeplani^e,  or  of  pi 
note  or  memoranduiD,  personallr  i 
toot  of  a  protest,  or  in  a  regular  r 
him,  is  preBumptive  evidence  that 
non-payment  was  Bent  or  delivered 
ner,  stated  in  the  note  or  memora: 

3  B.  8.  383-384,  II  M  >Dd  IT  (3  Edm. 

I  035.   Proof  of  preiienlnent,  « 

Proof  of  the  presentment,  for 
promissory  note  or  bill  of  exehang 
in  a  territory,  or  foreign  country, 
bill,  for  non-acceptance  or  non-pi 
notice  thereof,  on  a  party  to  the 
any  manner  authorized  by  the  la 
country  where  it  was  payable. 


I  920.  [Am-a,  ISTT.I  Andsvll 
The  affidavit  of  tbc  printer  or  p 
lished  within  the  State,  or  of  hi 
showing  the  publication  of  a  noti' 
thoriied  or  required,  by  a  taw  of 
that  newspaper,  annexed  to  a  prlai 
advert  iaeni en t.  may  be  read  in  evi 
denee  of  the  publkntior>,  and,  also, 
showing  that  the  deponent  is  aut 
But  this  section  does  not  apply  to 
required  by  Inw  to  be  filed,  unless 
case,  where  the  mode  of  proving  a 
ally  prescribed  by  Inw. 

L.  ISSe,  cb.  IBS.  I  1  (i  Edm.  S3S),  am' 

I  Bar.  [Am'd,  laoa.]  Affidavit  < 
Where  it  is  necessary,  upon  the  1 
service,  posting  or  afflxhig,  of  a  oi 
service,  posting  or  alllxing.  to  hi 
making  the  affidavit,  is  presumptiv 
ing  or  affixing,  upon  first  proving 
thnt  his  personal  attendance  cai 
diligence. 


t  KM.  [Am'd,  ISTft.]  MarrlfiK 
An  original  cerliGcale  of  a  mai 
by  the  minister  or  magistrate  by 
original  entry  thereof  made,  pursu 
clerk  of  a  city  or  a  town,  witbii 
certiRcate,  or  of  the  entry,  duly  c( 
of  the  marriage, 
S  K.  B.  lU,  I  IT  (3  Rdm.  IM). 
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I  wn.  B«oIi  of  foreliM  oarparatloBi  whan  «Tld«B«e. 

Where  a  party   wiahea   to  prove  &□  act  or  transaction   or  a 
loivign  corporation,  tbe  book  or  booka  of  the  corporation  may  be 
BMd  for  that  pnrpoae,  a*  preaiuuptiTe  evidence,  whether  anr  <» 
ifl  ot  the  partlea  are  of  are  not  membera  of  the  corporatioa, 
MbMitnta  for  L.  lSe>,  <±.  206,  p>tt  ot  |  1.  »  lin'd  br  L.  IBM,  cb.  Uft. 
I  S80>   Who  m,  copy  thereof  !■  evldcsoe. 
It  ui  original  book  is  not  produced  at  the  trial,  aa  prescribed 
Id  the  lait  section,  a,  cop;  thereof,  or  of  an  enlTy  tDerein,  Tert- 
fkd  aa  prescribed   is  the  oeit   section,   may  be  used,   with  like 
effect  aa  the  original  book:  proTiiled  that  the  part;.  Intending  to 
use  the  copy,  givea  the  adverse  party  at  least  ten  days'  notice  of 
bit  intention,  apecifying  brieSy  tbe  nature  of  tbe  evidence  pro- 
posed to  be  given.    But  this  and  the  nCKt  section  do  not  apply, 
where    the    foreign    corporation    is  a  party    to    the   action,    and 
•eeka  to  prove  its  own  act  or  tiAiUKCtioii,  in  il*  own  behalf. 
L.  1801,  cb.  act.  parta  of  H  1  ud  a.  ani'd. 
1  B81.  HovT  copr  to  b«  Termed. 

Tlie  copy  must  be  verified  by  the  deposition,  taken  aa  pre* 
•cribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
petaoa  who  made  it.  or  of  a  person  who  has  examined  and  com- 
pared it  with  the  original  book,  or  the  entry  therein.  The  wit- 
neaa  must  testify  that  the  copy  produced  is  correct:  that  he  made 
It,  iH"  compared  it  with  the  original;  and  that  he  then  knew  that 
the  original  book  so  copied,  or  contaiuing  the  entry,  was  the  book 
of  the  corporaliiin:  or  that  it  was  then  acknowledged  to  him  to  be 
*Qch,  by  an  officer  or  receiver  of  the  coriwratlon,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  wh«ae  cos- 
tody,  the  original  wai  then  kept, 
H„  pvt  ot  I  1. 


wetion  nlxteeu  «[  tbe  general  I'orpuratioii  law  aeciiinpHiiiefl  with 
a  certificate  that  it  has  nut  been  revoked,  is  iireKiiiuptive  evi- 
tteni-e  of  the  execution  thereof,  mid  iimcluHive  cvidi'iK'e  ot  tite 
aatborily  of  the  officer  executing  It. 


Sutalary  Con»l 


r  other  ri'cord  of  any  pro- 
rrc^jinK  <ii  u  uH-TTLiuft  mt'rrvu  I'l  ii»  Mtctlim  f'irty-one  *»f  the  gen- 
rral  ciimttmi-tiou  law  that  such  meeting  hud  been  held  or  ud- 
jvarnvd  an  provided  in  said  xectlon  or  Ihitt  il  had  liecu  held  upon 
Butice  to  the  members,  as  therein  provided,  :<hail  be  presumptive 
evidence  thereof. 
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tSle.   fAdded,   10OW.)    Bitractn   fponi 

DmplroJleF'a     office    mm     evtdvDce. 

e  state  comptroller  is  herebj'  authorize 
the  books  HDd  recordH  of  bis  otBce  JD 
or   parcel   of   laud,    certif;iDg   that  ai 

hat  is  sluted  lu  mich  bo«k  or  record 
or  puree]   nf  land,  and  ancb  eertiGed 

idenee  in  all  courts  anil  proeeedings  wi 

irigiual  book  or  record. 

ed  br  L.   1909.  ch.  43B.    Id  urcct  Har  St,  U 
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ARTICLE  SraCOND. 

document,  eteccvteti  or  remaining  a.'ithia  the  tlate, 

r*atv.  wbm  ackiiDwledffeil.  or  Kconl.  or  traB*crl|>C  of  rocor^ 


d,  18M.]    Stataten,  etc.,  bo**  proved. 

r  joint  resolntion,  passed  by  the  legislatiire  of  tlu 
read  iq  evidence  from  h  DeiVHpeper,  d««isnated  aa 
law.  to  pnblieh  the  same,  until  six  months  after 
e  Beasion  at  whi^^h  it  was  passed;  and,  at  any  tjme, 
e  printed  under  the  direetioo  of  the  secretary  of 
[ille  any  copy  oC  a  law  published,  other  than  those 
er  the  direction  o(  the  secretary  of  State,  to  be 
ice,  there  shall  be  contained  in  the  same  book  or 
)Pinted  ci^rtiScate  of  the  secretary  of  State,  that 
.  correct  transcript  of  the  text  of  the  original  laws, 
ficate  the  secretary  of  State  shall  collect  such  a  fee 
im  just  and  reasonably. 

IM;   1    R.  8.   tS4,   |(  8  BDd    12  (1   Bdm.   IM),   conHlUtotM 

d,   1870,]      Copies   ol   reoorda   Knd   pbpcv*   Ib 

PB,  preanmptlTe  evidence. 

1  paper  filed,  kept,  entered,  or  recorded,  pursuant 
jublie  office  of  the  Stale,  the  officer  harlng  charge 

pursuant  to  law,  nn  official  seal;  or  with  the  clerk 

the  State;  or  with  the  clerk  or  secretary  of  either 
legislature,  or  of  any  other  public  body  or  public 
by  authority  of  a,  law  of  the  State,   and  having, 

IV.  a  seal;  or  a  transcript  from  a  record,  kept,  put- 
in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
lence,  as  iC  the  original  was  produced.  But,  to  en- 
uaed  in  evidence,  it  must  be  certified  by  the  clerk 
inder  his  hand  and  the  seal  of  the  court;  or  by  the 

the  custody  of  the  original,  or  his  deputy,  or  clerk, 
9uant  to  law,  under  his  official  seal,  and  the  hand 
certifying;  or  by  the  presiding  officer,  secretary,  or 
fiuhlic  body  or  board,  appointed  pursuant  to  law. 
d.  and.  except  where  it  is  certified  by  the  clerk  or 
either  house  of  the  legislature,  under  the  official 
idy  or  board. 

ft  pspevB  filed  ivlth  to*^!!  el«Fk, 
a  paper  filed,   pursuant  to  law.   In  the  office  eC  a 
a  tranncrlpt  from  a  record  kept  therein,  puranaot 
ed  by  the  town  clerk,  is  evld«ice,  with  Use  effect 
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anaorlpt  of  r*eard,  erldcno 

A.  coDveyance,  acknowledged  < 
EiUDer  prescribed  by  law,  to  e 
unty  where  it  is  oflered,  is  e 
ereoC.  Eicept  as  otherwise  a] 
cord  of  a  coureyance,  duly  re 
aaHcript  thereof,  duly  certified, 
e  original  conveyance. 
.  B.  8.  ISB,  cli.  S.  I  16.  ■■»!  flnt  wi 

I  OSS.  Sneh  evidence  mar  bi 

The  certificate  of  the  acknowi 
nveyaDce,  or  the  record,  or  tl 
ich  a  convey  a  Dee,  is  not  concli 
id  the  effect  thereof  may  be 
H'et>y.  If  it  appears  that  the  p 
I  interested  or  incompetent  w 
cord  or  tranacript  thereof,  aha 
itil  ita  execution  is  eatabliahed  1 
d.,  rautndcr  ol  i  IT. 

I  B87.   Wkttt  InBtroiBentB  ma 

Any  instrument,  except  a  pron 
B  last  wilt,  may  be  actcnowled 
e  manner  prescribed  by  law  f( 
lowledgment  or  proof  of  a  coi 
ereupou  it  is  evidence,  as  If  it 

j.  isat.  eh.  ITl.  1  S  («  Edm.  SID). 
I   OaS.  Jnatloe'B   docket   and 

The  docket-boalt  of  a  justice  ol 
transcript  thereof,  certified  by 
ij  matter  required  by  law  to  be 
I  B.  B.  260.  f  2tf  <a  Edn.  S!8}. 

I   93ft.  Tranaorlpt   from  Jaa) 

raliT. 

A  transcript  from  the  docket- 

ithin   the  State,   subacribed   by 

!rtificate  of  the  clerk  of  the  cou 

nder  bis  hand  and  oSiciai  seal, 

ibacribing  the  transcript,    was, 

lerein   mentioned,   a  justice  of 

lat  the  clerk   la  acquainted   wi 

Hievee  that  the    sigoature  to  t 

fnce  of  any  matter  stated  in  t 

F  law  to  be  entered  by  the  just! 

M..  H  US  u>d  Z4T,  coDHlldated. 

)  MO.    [Am'd,   18T7.]      0*her 

■•tiee. 

The  proceedings  in  an  actioD 

istittited,  before  a  justice  of  tl 

Iso  be  proved  by  the  oath  of  tl 

r  absence,  they  may  be  proved        ,  .,,|...,G(^(^llc 
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kept  by  him,  purauant  to  law,  acrompanted  with 
landwriting;  or  bf  a  cop7  of  the  minutes,  sworn  to, 
nt  witness,  aa  hsTing  been  compared  wllii  the  orig- 
with  proof  that  those  eatriea  were  in  the  handwrit- 
itlce. 

I  148. 

I'd,  lSt4.]    Ordlnanoea,  etc.,  of  eltlH,  ▼IUubcb, 

linance,  resolation,  by-law,  rule  or  proceeding  of  the 
Lcil  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
itlage,  or  of  a  locai  board  of  health  of  s  city,  town 
ed  Tillage  or  of  a  board  of  auperviaorB,  withio  the 
e  read  In  evidence,  either  from  a  copy  thereof,  eertl- 
ity  clerk,  village  clerk,  clerk  of  the  common  council, 
etary  of  the  local  board  of  health,  or  clerk  of  tha 
errisora;  or  from  a  volume  printed  by  authority  of 
council  of  the  city,  or  the  tward  of  trastees  of  the  Til- 
xti  ttoard  of  health  of  the  city,  town  or  Tillage,  or 
auperriaora. 


dded,    1BOB.1 

contained  in  tht , — 

to  the  legislature  by  the  commisaioners  of  statutory 

auant  to  chapter  one  huodred  and  twenty-five  of  the 

iteen   hundred   and   ninet.v-one.   shall   be  evidence   in 

proceeding,   and  of  the  same  force  and  effect  t " 
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ARTICLE  THIRD. 


■  or  United  autM  p»- 


M).  TmuKTjpt  o(  dorKet.  Blc.,  of  Jii»Il«  o(  «ajptnl««  Btat 

MO.  Id.i  boK   BUI  ben  tt»  ted. 

9S0    Utber  onoi. 

Ml.  PiDDt   mi)'   b«   nintted. 

IW3.  Copleg  at  reconli  ot  miru  at  toraHn  counlrlM:  how  i 

BBS.  O'bcT  proof. 

»U.  Tbis  irtlric  dn's  not  drclnre  cfferl  ot  rcrord,  etc. 

86*.  DocBoiHiH  tram  tDntlgn  «Diittl»;  bow  (glbriitttaled. 

I  B42.  Printed  copies  of  laira  ol  at>«(kcr  Stat*,  cts. 
A  printed  copy  of  a  Klatiite,  or  iillit'r  written  law,  uf  auother 
Ktate,  or  ot  a  territory,  or  of  n  roreisn  couutry,  or  a  urinted  copy 
ot  a  proclsmoiiun,  edict,  det'ri'e,  or  nrdiuuiuv,  by  tlie  executive 
power  thereof,  eoiilaiiieJ  iu  h  book  or  piilitii'iilinn,  piirpiirling  or 
proved  to  have  been  piibllnhed  by  tb»  authority  tlicreof,  or  proyeJ 
to  be  poniiiioiily  ndiuilted,  oh  evidence  of  tlie  exiHtiug  law.  Id  lh«' 
judicial  tribunals  tlien-of.  in  prpstimpllve  eTideuce  of  the  atntuip. 
law,  proclamation,  edict,  decree,  or  ordinance.  The  anwritten  or 
common  law  of  nnotlier  State,  or  i>f  a  territory,  or  of  a  foreiKU 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  boolcn 
of  reports  of  caseM.  ndjudved  in  Ihc  cniirlH  thereof.  muRt  also  hi' 
admitted,  ni  presumptive  evidence  of  the  unwritten  or  commou 
law  thereof. 

Co.  PTDC..  )  426.  >•  am'd  In  iim.    Sit,  ■]■«,  L,  1S48,  cb.  SIS  14  Edm.  «43). 

I  OdS.   Copies  of  reeoFda  ot  llHltvd   Stale*  poaela. 
A  copy  of  the  record,  or  any  other  prm'eeiliiiji.  of  a  court   of 
|]ip   United   States,   is  evidciH-e,   when   certifii'd   by   the   clerk   or 
olbi-i^r,  in  whose  custody  it  is  rf<|uired  by  law  to  be. 

I  044.  tAm'd,  1878,  1800,  1AU7.]  Copies  ot  docnmenta  om 
flip   In   departurma  ot  II.  8.  pFpannptlir  erldenee. 

A  copy  of  a  reetird  or  other  paper.  remaiuiPK  In  a  department 
of  the  (tovenimint  of  the  United  States,  In  evidence,  when  certi- 
fied bj  tbe  head,  or  acting  chief  otBcar,  for  llie  time  beins.  of 
that  dep.irtment;  or  when  cerlilied  by  the  officer  in  whose  charge 
It  is,  pursnnnt  to  a  Rlutiitc  of  the  United  States,  or  otherwise  in 
ni-cordanre  with  a  statute  of  tlie  United  States,  relating  to  certU 
fyiUK  the  same.  A  certiBcule  of  the  dirci-tor  or  other  olDcer  in 
charge  of  the  een«i»  of  the  T'nited  Stntcw.  attested  by  the  secrc- 
tarr  of  (lie  interior,  slalinpr  the  pomilatinn  of  any  part  of  tho 
1''Dfted  Stnten.  or  eivins  Ibe  result  of  said  census  otherwise  sball 

lie  received  as  prima  facie  evidcii >f  KUch  facts.     The  recoril  of 

tlie  observations  of  the  wealher.  talieu  under  the  direction  of  th** 
slgDal  servile  of  the  I'nileil  States,  when  certified  Ijy  the  ofBc^r 
(n  charicR  (hereof,  at  tile  plai-t-  where  they  were  taken  and  nr^ 
kept.  Is  prima  facie  evidenc  of  the  m.ntters  of  fact  stated  thereiii. 
The   reeordB   of   the   obserrati"n   of   the   weafl(«;  |Jfls^   at    thp 
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irseaal  in  Ceatral  park  uoder  the  directioo  of  the  meteorolugical 
■nd  astronomical  obaerTBtorv  of  the  city  of  New  I'ork,  wliea 
duly  cerlitied  hj  the  olII(.-ial  iu  charge  tbereof.  or  his  dopuiy, 
shall  be  presumptiTe  evidence  of  the  facts  uet  forth  therein,  uiid 
shall  be  received  in  evidence  on  tbe  trial  of  any  action  in  atl  thi; 
courta  of  this  slate. 

Ii.  1S««.  tb.  240,  1  1  (4  Bdm.  Ml),  ain'd  lod  L.  ISiS,  cli.  399;  li.  1S99,  cli. 
M;  U   IWn,  etk.  MS.    In  «a«ct  Mw  SU,  IWT. 

i  94Ji.  Record  ol  bin  of  sole,  elc^  at  tkiw*!*. 
Tbe  record  of  a  bill  of  sale,  mortgage,  tiypothecation,  or  con- 
veyance  of  a  vessel,  belongiog  to  a  port  or  place,  within  tfa« 
linited  States,  recorded  iu  the  oJUce  of  tbe  colfoetor  of  customs, 
K'here  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  In  like  manner  as  a 
tjecd  to  be  recorded  within  the  State;  or  a  transcript  of  such  a 
tecord,  duty  certlQed  by  tbe  collector;  is  evidence,  with  the  like 
effect  as  tbe  original, 

L.  ISn.  cb.  2SI  (4  Edm.  sie).  u  ini'i]  bj  L,  1883,  cb,  512. 

I  »*«.  CoBTcritBer  of   Imma   wttfeont   tli«   Slate. 

A.  conveyance  of  real  properly,  siluated  without  the  State,  ac- 
knowledged or  proved,  and  certlSed,  In  like  manner  as  a  deed 
10  be  recorded  Vithin  the  county  wherein  it  is  offprei]  In  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  stale,  or  a  territory  of  the  United 
i^tat^B.  which  has  been  duly  authenticated,  according  to  tbe  laws 
of  tbat  stale  or  territory,  so  as  to  be  read  iu  evidence  In  the 
cnnrta  thereof,  is  evidence  in  like  manner. 
1  B.  8.  701.  I  2T  <1  Bdm.  712),  ■m'd. 

I  947.  Esc^pllSeatlOK  ot  reevrd  »t  conreraao*  ot  land 
wllksBt  tke  State. 

An  eiemplificattou  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  Stale,  and  within  the  United  States, 
which  has  been  recorded  in  tbe  stnte  or  territory,  where  the  real 
pmpertr  is  situated,  pursuant  to  the  laws  tbereof,  when  certified 
under  the  hand  and  seal  of  tbe  officer,  having  the  custody  of  the 
record,  is,  if  the  origiual  cannut  be  produced,  presamptive  evi- 
dence of  the  coiivcyaucp.  and  of  the  due  execution  thereof. 

Aulocana  to  U  1884.  ch.  311  (S  Edm.  2M). 

I  IMS.  Tvaaaeript  of  doekct,  etc.,  of  Justice  of  adjolalalt 

A  transcript  from  the  dockel-book  of  a  justice  of  the  peace, 
n^tbln  an  adjoining  slate,  of  a  judgment  rendered  by  him;  a 
mnacript  of  bis  minutes  of  tbe  procei'dinKa  in  tbe  cause,  pre- 
viuiia  to  tbe  judgmeut;  or  of  nu  execution  issued  thereon;  or  of 
tbe  return  of  an  execution;  when  subscribed  by  tbe  justice,  and 
*atbenticated  as  prescribed  in  the  next  section,  is  presumptive 
(>vidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
sfaawn  by  the  transcript. 
Prun  L..  lasS,  cb.  4W.  g  1  (4  Edm,  839). 

I  MS.  Id.i  hoiT  aatbentlBatcd. 

Such  a  transcript  must  be  .Tiilhenlicated  by  a  certificate  of  the 
joslice,  annexed  thereto  to  the  eifect.  that  it  is  in  all  respects 
rorre*-!,  and  that  be  had  jnrisiliction  of  tbe  csnse;  and  also  h* 
■  (i>rtificate  of  the  clerk  or  prothnnotnry  of  tbe  county,  in  which 
Oe  joAtlce  resided  at  the  time  of  rendering  the  judgmeut.  under 
Ui  hand  and  seal  of  the  court  of  common  pleas,  or  other  county 
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L-ourt  of  the  countf,  to  the  effect  that  lb 
ici'titicate  attached  li>  llie  traUBcrijjl,  i 
jiidgraciit,  a  justice  of  tlie  peace  of  th 
signature  tbereta  is  in  his  owu  Laudwr. 
Id..  I  2. 

(  900.  Other  ttroat. 

The  Judgment  aiid  oilier  proceed ingH,  i 
tu  rcn(lifr  tLc  judb-uieiil,  may  bIro  i>e  p 
of  the  docket,  or  of  a  copy  of  the  jodgiij 
and  the  oral  testimouy  of  the  justice.  I 
iieAK  tiierc'if.  and  to  liiii  autliority  to  re 
L.  iiK;s.  eta.  43»,  a  3. 


j.[je  lubi  [uree  !4tcuiiu4  a<r  uux  ijreveui 
deuce,  to  controvert  any  of  the  proof,  ii 
of  a  judgiueat  therein  specified. 

I  VBS.  Copleii  of  rroorda  of  ooort* 
how  anthrmticated. 

A  copy  of  a  record,  or  other  judicia 
of  a  foreiiin  country,  ia  evidence,  when 

1.  By  tue  ottestntiou  uf  the  clerk  of 
of  the  court  affixed,  or  of  the  olficer  in 
is  legallr  kept,  under  the  seal  of  hie  ol 

2.  By  a  certificate  of  the  chief-judge  c 
tlie  court,  to  tlie  effect,  Ihat  the  person 
is  the  clerk  of  the  couit:  or  that  nc  ib 
lody  tlie  record  is  required  by  law  to  b 

3.  By  the  cerlificate,  under  the  great 
go  V  em  men  t,  under  whose  authority  tl) 
secretary  of  Slate,  or  other  officer  bat 
seal,  to  the  elfcct,  that  the  court  ie  du 
^ciieraily  the  nature  of  ila  jurisdiction:  i 
the  chief-judge  or  prcHiding  magistrate, 
lipil  in  the  last  subdiTision,  is  genuine. 

Krom  2  R.  S.  SW,  I  2S  (2  Kdm.  413).  *m'd. 

I  ftsa.  Otker  proof. 

A  copy  of  a  record,  or  other  judicin 
of  a  foreign  coutitry,  attested  by  the  ae 
'■' '-  -   - ■  ilKo  l>e  admitted  in  evi 


2.  That  the  original  was.  when  the  CO 
tody  of  the  clerk  of  the  court,  or  ott 
ehnrge  of  it. 

.T  That  the  attestation  is  genuine. 
Id.,  I  ST. 

g  9S4.  [Am'd,   1S77.I    Thts  arttele   d 

Nothing  in  this  article  is  to  he  cor 
effpct  of  a  record  or  other  judicial  procee.  -  . 

niifbenticated,  so  as  to  be  evidence,         l^il^t^iJIC 
M.,  g  2S,  Hit  clamo. 
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rted,  1882)  «m-d,  1904.]    PnWIc  reeord"  In  Mew 

iirverH  and  official  records,  ehall  have  been  on  reoord 
]e  office  of  either  the  register  of  the  citj  and  couoty 
,  or  the  aurronatc  of  soid  dty,  or  any  of  Iho  courts 
aid  city,  or  the  dprk  of  the  city  and  county  of  New 
county  within  the  city  of  New  York,  or  any  of  the 
)t  said  city  aa  enumerated  in  section  thirty-four  of 
rk  city  consolidation  act,  or  in  the  office  ot  the 
rogates,  commissioner*  of  public  works  or  kindred 
>r  park  departjnrnt,  for  a  period  of  twenty  years 
rior  to  such  trinl,  shall  bo  preBumptivc  cyideiicc  of 
!,  nnd  shall  bo  rccoivablo  in  evidence  as  such  upon 
any  of  the  courla  of  this  state  in  any  controversy 
in.  between  any  parties. 
22:  ^  1004,  cb.  ***.  In  effect  Bep«.  1,  1904. 
I'd,  18T70     Docnmenta  from  lorelBn  eaantrleKi 

1  patent,  record  or  other  document  remaining  of  rec- 
lic  office  of  a  foreign  country,  certified  according  to 
ise  tn  that  country,  is  evidence  when  aothentic«tea, 

«rtificate  under  the  hand  and  official  seal  of  a  coin- 
lointed  by  the  governor  to  lake  the  proof  or  acknowl- 
leeda  in  that  country,  to  the  effect  that  the  patent, 
ument  is  of  record  in  the  public  office,  and  that  the 
is  correct  and  certified  in  due  form, 
tificnte  under  the  hand  and  official  seal  of  the  aecre- 
■,  annexed  to  that  of  the  commission  or,  to  the  same 
icribed  by  law  (or  the  authentication  of  the  certifl- 
a  commissioner,  upon  a  conveyance  to  be  recorded 
tate.  The  cerlificBte  of  the  commisBioner.  thus  an- 
IB  preBumptite  evidence  that  Ihe  copy  of  the  patent, 
ument  is  cerliBed  according  to  the  form  in  use  in  the 
try. 
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TITLE  V. 
Hiacellftneous  provUtonB. 


!.  SST.  Foni 


'.  Proof  of  pujiowtB   6 


1  8ST.   Form    o(    certiMcale    (o    copies,    etc. 

Where  a  trnnnt^ript,  exempliticution,  or  certified  copy  < 
or<l  <ir  rither  pHppr,  in  <leclnre<l  b.v  Ihw  tn  he  eviilenee.  sn 
|)roviRinii  Ih  lint  mnde  for  lhi>  form  nf  the  eertiScBte.  in 
ticulnr  raxe.  the  penion,  fnithorized  to  certif;.  mnBt  stat 
cerlifipntp,  that  it  hns  been  (^mipnreil  b.v  him  with  Ihp 
and  Ihal  it  jk  a  corrt'Ct  trnnai'ript  therefrom,  and  of  tl 
of  the  original. 

2  R.   a.  its.  I  R9   (2  FAm.  420),  siD'd. 

I  OSS.  Certinpate    maat    He    scalea. 

If  tlic  oIHcer,  or  tlio  roiirt,  bixl.v,  or  l>OHrd,  in  nhoHp 
an  uHvlnul  impt-r,  Biiecified  in  the  last  Beotion,  in  requiri 
!>>■  the  Idwii  of  t\u-  State,  or  nf  nnotlier  ftnte.  or  of  th 
Staten,  or  of  a  territory  thereof,  or  of  a  foreicn  ronn 
purHiiaiit  to  thoHe  liiivs,  iin  otfliinl  nfui,  the  rertiflente 
attSKted  by  tbiit  seal.  If  the  pertifioate  in  mniie  liy  the 
a  county,  within  the  State,  it  must  be  attested  by  the  se 
county. 

la..  niDtlndrr  «(  |  BB.  am'fl. 


BffllPil  (o  H  certified  c  .  .     _.._.._ __._,..._ 

or  entry  made,  where  Ibe  copy  ia  used  in  the  same 
tore  nn  officer  thereof:  or.  In  the  KOpreme  court,  wl; 
in  a  circuit  court,  or  a  court  of  oyer  and  termiuer. 


In  nil  ncliona  to  recover  the  poRseRBion  of.  or  olherwii 
(ermine  ibe  title  to,  or.  for  trespans  upon  or  injury  lo  uti 
landH.  tiinlier.  ireec  or  imdcrwood  then'On.  except  an  i 
which  any  county  or  any  state  or  connty  ofHccr,  board 


M1SCELU4:JK0US   PKUVlbJU.\S.  Sfi  »01-OiO 

is  a  party  d^feodRDt,  the  pluiutiff  may  show  be  unbroken 
[  title  or  conveyance  of  the  land  to  hiniaelt  for  thirty 
!xt  preceding  the  comnicDcemeut  of  thii  action,  or  if  an 
or  trespaBE,  next  preceding  ttie  t'ouimissiou  of  the  tres- 
injury,  and  such  proof  sbull  be  preisumptive  evidence  of 
ip  at  tlie  timet!  respectively,  of  the  oomnieucement  of 
tion  or  comniisaton  of  BUch  treapasa  or  injury,  but  such 
I  lion  may  be  rebutted  by  the  defundant  by  showing 
ip  of  said  inuda  ut  tlie  times  respectively,  of  the  eom- 
ent  of  Haid  action  or  the  comniisHiou  of  xaid  treapass  or 
n  Home  pcrHon  otiicr  tlinn  tiie  plaintiff. 
t.   rh.   Si:   L.    19V6.   rli.  BOO.    In  fIFKt   Sept.   I.   1300, 

[Am'd.    Iftoa.)      SBFF»ar>)ea    to   aearcli    fllea,   and   t« 

rrogate   mtist,    upon   request,    nnd   npon    payment   of.    or 

Sny,  the  feen  allowed  by  law.  or.  it  no  tees  are  expresHlj 
y  law.  fees  at  the  rate  allowed  to  a  county  elerk  for  a 
Mervic^e,  diligently  searHi  the  files,  pitiwrs,  records,  and 
in  hia  oIHee;  and  either  make  one  or  more  (ranscriptt 
m,  and  certify  to  the  correctnexH  thereof,  nnil  to  the 
i)T  certify  that  a  document  or  paper,  of  which  tlie  enatodj 
beloHBS  to  him,  cannot  be  found. 

.   di.    <70.    I  «    (4   Edm.   HW).    iin-d.    Sep  mnte,    I  931.    Am'd  by 
rtin,   S9  iiiHl  240,    I  H4.    AIM  partly  rrpaliKl  by  L,    190e,  chK.   IS, 


I.  lAddcd,    180V.1      DetemlntiiB    ace    of    child. 

!ver  in  any  proceedinR  or  trial  it  becomeH  necesHary  to 
e  the  am-  ot  a  child,  such  child  may  be  produced  and 
I  to  enable  the  map^iHlmte.  court  or  jury  to  determine 
liy  n  personal  Inspection:  and  Blich  court  or  mngiatrste 
ect  an  exaniiuation  liy  one  or  more  phyHic-ians.  whose 
aliall  also   be  competent   evidence   upon   the  question   of 

If  L.    looe,   Fh.  es.    DcrlTitlcKi  —  U   IflBZ,  ob.  340.  |  l.    Sm  bdM 


tbei 

>t  in  (he  case  of  written  instruments  to  the  validity  of 
snbscrJbinte  witness,  or  subucribinK  witnesses,  is.  or  are 
?,  whenever,  upon  the  trial  of  any  action,  or  upon  the 
of  any  judicial  proceeding,  n  written  instrument  U 
In  evidence,  to  which  there  is  a  subscribing  witness,  it 
t  be  necessary  to  call  such  subseribing  witness,  but  aucb 
ent  may  be  proved  in  the  same  manner  as  it  might  be 
if  there  were  no  subacrlbinK  witness  thereto, 
by    I^     lono,    rh,    as.    Derltillrm  —  I..    I>:S3,    rli,    185.    I    1.    Sm 

e.  [Addrd.  1»0».1  Proof  of  paymeat*  hy  a  mnale- 
irporaHoa    or    oWcev    thCFeof. 

ly  action  or  proceifiins  now  peiidlnK  or  hereafter  to  be 
in  any  of  tlie  courts  of  thiB  Htale,  the  payment  of  any 
money  by  a  municipal  corporation,  or  an  officer  thereof, 
proved  by  a  receipt  purporting  upon  its  face  to  be  given 


CoO'ilc 
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therefor,  and  to  entitle  suoh  receipt  to  be  rei 
iurtber  or  other  prouf  ahull  lie  iieoeBsarr  th 
duced  from  tlie  Blee  of  the  ofRee  of  the  chief 
»ucb  miiniclpal  eorporation,  or  from  the  liles  o 
perBOD  or  department  ehanced  with  tbe  dutj  o 
Qient.  Every  bucIi  receli't  so  read  iu  evide 
tumptive  proof  i>f  the  faet  of  llie  paymeat  to 
in  whose  bflialf  it  purports  to  lie  Higoed  of  I 
ind  for  the  purpose  therein  eiprewed.  But  no 
be  entitled  to  lie  read  in  evidence  by  virtue  i>l 
this  section,  unless  it  was  given  nt  least  six 
Miomencement  of  the  action  or  pruceedins  iu 
DfTcred  as  evident-e.  And  the  date  or  " 
ihsU  be  pr« 
Nothing  i 
rent  any  jparty  to  such  an 
ifflrmatirefy  tliat  the  pa.vrae 
lias  not  iu  faet  been  made. 


Tit  I 

Comgiarlaon  of  a  disputed  writing  with  any 
:he  satisfaction  of  the  court  to  be  the  geniii] 
iny  persiui,  claimed  on  the  trial  to  have  mad 
lispiited  instrument,  or  writing  Khali  be  permit 
:o  the  court  and  jury  in  like  manner. 
Ad<le«  bj  L.   IftnH,  eta.  flS.     DfrlvitJon  —  L.  IMO.  cb. 


I  Wile.  lAddril.  inOft.)  Proof  of  loat  ex 
■■drF  wbtch    DfaerlV**  Mile  ot  real   propel 

Whenever,  upon  the  trial  of  nn  action  it  ah 
east  twenty  years  therclnfore  real  property  h. 
dierirr  for  cnfnrcenipnl  of  the  valid  lien  t) 
locketed  jndgment.  nnd  that  a  certificate  of 
Uily  made  by  the  aheriff  nnd  fileil,  and  that 
'onipletiou  of  the  piirchaae  has  been  executed 
ihal  the  execiitimi  or  writ  by  virtui-  of  whiel 
leen  made  ran  not  be  found  In  the  nfflce  of  the 
he  same  shonld  have  lieen  filed,  then  and 
■ecltal  of  or  reference  tn  such  execution  or  wri 
laid  eertificate,  or  in  the  said  conveyance, 
hereof  shall  lie  prima  fncie  evidence  of  the 
"tH  and  of  the  issue  of  the  same  as  aRainst 
•lalm  of  title  is  not  shown  to  have  been  ace 
torted  by  peaceable  posxenaion  of  the  preraii 
'or  at  least  three  years  immediately  precedtl 
nent  of  the  action. 

Adiled  bj  L.  IB(i9.  ch.  es.  IVHrnllon-  — I.  IRW.  i-h 
2  or  nnln  nr  Boird  or  flKitiilnry  rm>»Ud>lLon  it  rnd 

I  Ottlf.    [Added.    19flft.l      EvIdCBce   <■(  trea 

Any  record  of  the  observations  in  regard  to 
he  weather,  or  in  reenrd  to  the  amount  and 
)rec1pitatiou,   taken  under  the  direction  of  tbc 


CcHinlc 


MISCELLANEOUS   PROVISIONS.  %  862 

bureau,  or  any  copy  thereof,  when  certified  in  the  form 
lursuant  to  Ibv  by  the  officer  in  charge  thereuf  at  the 
ere  EQch  record  is  duty  filed,  that  (he  same  is  a  true 
such  record,  may  be  read  in  evidence  in  any  court  of 
;,  and  Bhsll  be  prima  facie  evidence  of  the  facta  snd 
inees  (herein  stated. 
F  L.   tsm.  rh.  ea,    DerlHtlm  —  L.    IseT,  iTh.  822,  i   I.    Sw  DDIe 


I.   413).    siul   U    1MB,   c 


DoliiHihyGoOJ^Ic 


%  BBS  TRIAL.  c. 

CHAPTER  X. 
Trials ;  Including  Jurors  and  Juries. 

Tins     t.-TrIkl«  Ginamllj;  laclmllit  BMCpttoM  mad  Xatioa  ft 


TITtBUl.- 

ud  ot  ProcirlEi  Ttatir  . 


TITLE  I. 

Trial*  geusntUy ;  including  excnptiona  and  motion  tor  a  : 
triaL 

ArUela  1.  Imiea.  aoa  tbe  inoda  or  trial  tta«r»t. 

••  SucpUmu,  cue,  inil  matloo  lor  (  new  trial. 
ARTICLE!    FIRST. 

btuta,  and  the  mode  of  trial  thertof. 


K'lllc  quHIloDS  ol 


I  »e3. 

The  isH .„.,, -.., 

presented  by  llie  plenditics.  An  issue  nrises  where  a  (art.  ' 
coneliihiion  of  Inw,  in  maintained  by  one  party,  and  cootrove 
by  the  other.    Issues  are  o(  two  kinds: 

1.  Of  law;  and 

2.  Ot  (act. 

Co.  r™..  I  24B.  .=>■« 

=^    ,.,.,. ...Google 
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t"0-T4  MODE  OF  TR 

1  jurv  i 
I.  ULks 


S70.  lAm'il,  lAflS.l  Order  for  i 
■I ton*  o(  fnct,  n-heB  of  rlskl. 

'Iiere  a  iiarly  is  i^nlitlpil  bj  the 
ision  of  liiw,  li>  a  Irial  h.v  jury. 
.  in  an  action  not  niipcilied  in  w><-tl 
t  of  tiiiH  net,  lie  inny  api>1y>  u|ii>n 
r,  dircctins  all  tile  queMtionii  artHii 
ni-tly  anil  plainly  xtateil  for  trii 
ing  of  tlii>  aiipllcation,  the  tnurt 
trial  of  wliicii  liy  a  Jury  the  party 


plainly  Ktat^.  Tlie  HnhMpquiiit 
rhere  queittionK  arisinn  iini>n  thp 
jury,  in  a  cnBe  where  ncithpr  par 


1  trial;  except  tliat  tlie  lindine 
1  so  stated,  in  conclusive  in  tin 
isiite,  or  a  new  trial  ia  granted. 
1S02,  oh,    ]SS.    Sw   Bute  31. 


bj"  H  jiir.v,  the  e ,, 

in  of  either  party,  i>r  without  a 
lore  (inentlons  of  fnct,  arininc  npo 
.  and  may  cause  thoiw>  <|iieKtioiiH  i 
!d  for  trial  a<xM>rdinRly. 

DTX.    FAia'd,     1877.1       Trial     of 

the  qiiestinnH.  directed  to  be  tried 
Inat  two  BeetioDB.  do  not  enil)rai'e  . 
in,  the  reraaininK  issnes  uf  fact  nil 

»TS.    [Added,    1007.1      Separate 


BT4,  [AinM.  1B77.1  ConnterclB 
on,   irlllilfli    the    foreKolnj^   aeet 

here  the  defendant  iiilcriJoscB  a  ci 
itida  an  affiruintire  jildKiueut  ncai 
'lal  of  an  issue  of  fnct.  arisinE  th 
ose  in  an  action,  hrouBht  by  the  di 
for  the  cause  of  action  stated  in 
liDK  the  same  judgment. 


i-.<i",G(Hinlc 


1. 10,  t.  1,  a.  1  MODE  OF  TRIAL. 

1  BTS.   ImiBaterlnl    laaaMi  ■col   mnt   bt 

An  iasue,  the  <]iapusltiun  of  wbith  is  nut 
lb(  <Kiurt  to  reuijer  the  appropriate  judgnifi 
be  tried- 


An  isstip  of  law.  or  an  isHue  uf  fni-t,  triable  by  a  jury  or  by  the 
conrt,  niUMt  be  trieit  at  n  leini  held  by  one  jiidse  only.  In  the 
BOpreme  t-ourt,  nn  IwHue  of  fuet  triable  by  jury  luiisl  be  ttietl  at 
■  trial  term  thereof,  aud  an  irwue  of  fael  Irlable  by  the  court 
mil'  be  tried  nt  a  trial  term  or  a  siiecinl  term  of  tae  Hii|ireitie 
ronrt  an  prescribed  in  the  general  rules  of  proc-iice.  An  issue  of 
lair  may  be  brought  on  and  tried  at  auy  term  of  c-uurt  aa  a  con- 
tested motion. 

Am'd   III    i^    IMS.   cb.   ViV:    L.    1»00.    cti.    SSB;    U    lmi»,    eb.     ««.    In 


t  »7T.  (AB'd.  1877,  1882,  ISWI,  IR&H,  IStW,  lOUS,  liHtt, 
1MT,  180».)  Notltre  at  trial  and  note  of  Imtntt  caleodnr 
Is  be  pPcitBFed. 

At  nnv  time  after  the  joinder  of  insiie,  uud  at  lesuC  fourteen 
diyg  before  Ihe  couimencenieut  of  the  term,  either  party  may 
•ervif  a  notice  of  trial.  The  pnrtj;  servinR  the  notice  muat  file 
■  ith  the  clerk  a  note  of  iitsue,  nntiiiK  the  title  of  the  ai'tion,  the 
namea  of  the  attorneya.  the  time  when  the  lant  pleading  was 
serred,  tbe  nature  of  the  issue,  whether  of  fact  or  of  law;  and. 
if  an  iasue  of  fact,  whether  It  is  triable  by  Jury,  or  by  tlie  court, 
without  a  jury,  and  the  particular  nature  of  the  name  and  the 
object  of  the  action.  'I'he  note  of  issue  niUHt  be  filed  at  least 
twelTe  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  accordlnx  to 
tile  date  of  insue.  The  clerk  must  prepare  the  calendar  and 
liare  the  necensary  copies  ready  for  distribution  iit  least  tive  days 
liefore  llle  commencement  of  the  term.  In  Ihe  I'ountles  of  New 
York,  Kings,  Queens.  Kicfamond.  Albany.  Erie,  Monnie.  Onon- 
dagra.  Schenectady  and  Westchester,  where  a  iMirl.r  has  served  a 
notice  of  Iria],  and  filed  a  note  of  issue,  for  a  term  nt  which  the 
case  is  not  tried,  it  iK  not  necessary  for  him  to  serre  a  new 
notice  of  trial,  or  file  a  new  note  of  iaxue.  fur  a  Kucceedinit  term; 
and  the  action  must  remain  on  the  calendar  unlil  it  is  disposed  of. 
Co.  Piuc,,  jurt  of  I  230.  an  am'd  by  L.  IHTO,  rti.  Wl,  I  9;  I.,  1800. 
I*.  (i«;  U  1S8S.  rh,  TO:  I,.  IBOO,  cli.  IS;  i^  11H«.  cli.  01;  I-.  ISO*,  lb. 
*7*:  L.  1007,  ch.  211.  Am'cl  by  L.  IBOO.  ib,  IIS,  S»  li^o  (;oiiiH.HdHl«l 
LsKf.  IJI.  Jiidlelirf  Ijin-.  I  B^i.  Hm  nitE  01  of  uoits  uf  Bmrd  of  Ststutoiy 
CiiDKlUlatloD  It  eod  at  code. 

lioiT    arFaiiKed.       Order    of 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
tbe  following  order: 

1.  lesnes  of  fact. 

2.  Isanea  of  law. 

Where  a  jury  is  in  attendance,  the  ixKUes  must  be  disposed  of 
Id  the  same  order;  imless.  for  tbe  I'onrenience  of  parties,  or  (be 
disndtch  of  business,  the  judee  boldiue  Ihe  term  otherwise  directs. 
Sabatliute  tor  Co.  Proc.,  |  2uT;  aai'tn. 


I  979-81  MODE  OF  TfilAL. 

I  978.   Id.t  irheii   it  lory    does  mot  mt 


I   mSO.    |Aiii*<l.    1877.]      Bltbrr    vartr    I 

Eitller  part}',  who  baa  served  (he  notice.  ) 
iai;  and,  in  tlie  absenre  of  tbe  adverse  p 
>lding  tbe  term,  for  gooJ  cause,  otherwisi 
ith  tbv  cauHe,  und  take  a  diHinisHal  of  th 
ct,  deeiaion,  or  jiidgmeut,  an  llie  case  reqi 
aiit  of  an  nlHdaf  it  of  merits,  canuot  be  to 

veriSed. 

I  981.   What    paper*    lo    be    torntaket 

bom. 

Where  tbe  issue  is  brought  to  triul  by 
iniisb  tbe  court  with  copies  of  the  summo 
'  Hie  offer.  If  biiv  has  been  innde.  Wher 
I  trial  hy  tbe  defendant,  and  ibp  plaintilf  i 
ipers,  Ibe.v  inuat  be  fvimisbed  by  the  defei 
t>.   Pioc.,   i  250.   wn'd.    See  Bule   IS. 
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ARTICLB  SBCOIfD. 

The  place  of  tHal. 


^ 


WI.  WMb  foait  mv  vbawr  Uw  vlice  or  irl 

ma.  Bir«t  of  chibflni  Iha  iila^e  al  [rial. 

Ma.  Eflect  of  order  Fhaoglnc  place  oT  trial, 

m.  ■•««  or  lav,  Y^at  bia^le. 

Wl.  Tbia  artlcl*  appUcabia  oalt  to  tbc  aupKine  eaart. 
I  »82.     CFFtnlB    BcttaiiB    to   be    (Tied,   where    tk«   Babjeat 
thereof  la  Bltaated. 

Elacfa  of  the  fallo'niii)?  actions  must  be  tried  in  tbe  county, 
in  wbich  the  subject  oC  the  action,  or  iome  part  thereof,  la  aitu- 
ited:  an  ui^tioD  of  ejocCmcDt;  for  tlie  partition  ol  real  property; 
tor  dower;  to  forecloae  a  mortgage  upon  real  property,  or  upon  a 
duttel  real;  to  compel  the  determlnBtion  ol  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  direct- 
ins  a  cosveyaoce  of  real  property;  and  eveiy  otbec  actioi)  m  re- 
forer,  or  to  procure  a  judgment,  cBtabligbing.  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
liUe,  lien,  or  other  iotereBt,  in  real  property,  or  a  cbutt«l  real. 
But  where  all  the  real  property,  to  which  tbe  action  relates,  ia 
iltnated  wlthont  the  State,  the  actiou  must  be  tried,  as  prescribed 


I  9Sa.  [Am-d,  1N7T.]  Otber  actloum,  wberc  the  tvaae 
thereof  aroae. 

An  action,  for  either  of  the  following  causea,  niUHt  be  tried  In 
the  county,  where  the  cause  of  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  hy  statute,  ex- 
ixyt  that,  irbere  the  offence,  for  wbich  it  is  imposed,  wnn  com- 
mitted on  a  lake,  rlyer.  or  other  stream  of  water,  situated  in  two 
or  more  conntieS;  the  action  may  be  tried  in  any  county,  border- 
ing on  tbe  lake,  nver,  or  stream,  and  opi)os)te  to  the  place  where 
the  offence  was  committed.  But  in  an  action  ivhere  tnc  people  of 
(he  Btate  are  a  party  to  recover  a  penalty  for  trespass  nnon  the 
lands  of  the  Forest  Preserve,  the  action  may  b*  tried  in  a 
eoonty   adjoining  the  county   where   the   caiiRe  of   action   arose. 

laat  mmtnet   Id   fff«ct   Srpt.    1,    1860.    I,.    ItWO.    c^ti.    119, 

2.  Againat  a  pnblic  omcer,  or  a  person  specially  amioinled  to 
execute  his  duties,  lor  an  act  done,  iu  virtue  of  his  office,  or  for 
an  omiMion  to  perfortn  a  duty,  incident  to  bis  office:  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer,  has 
done  any  thing  toaching  hts  dnties. 

3.  To  recover  a  chattel  distrained,  or  damages  tor  distralnlDg 
a  chattel. 

1  084.    Other  aetlonD,  accordlns  to  the  realdence  of  the 
parttea. 
Ad  actiou,  not  specified  in  the  last  two  sections,  muat  be  tried 

""  "■      ',  In  which  one  of  the  partipH  resided,  at  the  com- 

Kceof.    If  neither  of  the  pHrtles  then  resided  io  the 

., lie  tried  in  any  county,  which  the  plaintiff  deBig- 

:   Min.  for  that  purpoae,  in  the  title  of  the  complaint.  , 

Ol.  Pro...  |1».  nY^l\c 
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I  MB.    Pl>e«  at  If1«1,  U  proper  a 

If  the  county,  designated  in  the  com 
ia  not  the  proper  county,  the  action  mi 
therein;  unlesa  the  place  of  trial  is  chi 
upon  the  demand  of  the  defendant,  foil 
plaintiff,  or  the  order  of  the  court. 


1  V88.  Defendant  may  deaa* 
th«Feap«B, 

Where  the  defendant  demands  that 
proper  county,  hia  attorney  muat  aerV' 
ney,  with  the  ananer.  or  before  serTi< 
demand  accord i ugly.  The  demand 
where  the  defeudaut  requires  the  actit 
tiff's  attorney  doea  not  serve  his  writtt 

Sroposed  by  the  defendant,  within  Sv 
emand,  the  defendant's  attorney  mi 
after,  serve  notice  of  a  motion  to  chai 
u.  bm  bou  a. 

I  OST.    Wken  eonrt  Bar  chaBcc  t 

The  court  may.  by  order,  change  tli< 
the  following  cases: 

1.  Where  the  county,  desigDated  fo 
plaint,  is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe, 
not  be  had  in  the  proper  county. 

3.  Where  the  conTenleace  of  witnt 
tlce,  will  be  promoted  by  the  change. 


I  888.  [An'd,  ISTT.]  BSeet  ai 
IHal. 

Where  the  place  of  trial  la  chana 
aubsequent  proceed inga  shall  be  had  i 
change  is  made,  the  same  as  if  it  b 
complaint,  as  the  place  of  trial;  eii 

by  the  court,  or  provided  by  the  wril 
filed  with  the  clerk.  And  the  clerk  o< 
la  changed,  must  forthwith  deliver  t 
to  which  it  is  changed,  all  papers  filed 
copies  of  all  minutes  and  entries  rel 
be  filed,  entered,  or  recorded,  aa  the 
of  the  last  named  clerk. 
Id..  I  ise.  Iiat  Hntcn«,  >m-d.   8e<  Bula  3 

I  068.  [Am'd,  1ST7.]  BSeol  ■!  a 
trlnl. 

An  order  to  chanjre  the  place  of  t 
entry  thereof,  in  the  office  of  the  clerk 
the  place  of  trial  is' changed.  But  lo 
of  hearing  a  molion  to  set  il  aside,  o 
place  of  trial  is  deemed  unchanged. 

I  S80.    [Am'd,  1H70.1      limnen  of  Ii 

An  Issne  of  law  may  be  tried  in  anj 

district  embracing  the  munly  whereii 

after  the  trial,  the  decision  and  nil  o 


PLACE  OF  TKIAL. 


I   Ml.     TblB    Krtlclu    applicable    oalr    to    the    aaprca* 

Tkk  article  ia  «ppUcftt)le  to  an  actloii  In  the  iDpteiDe  court 


HihyGoogle 
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EXCElTlOSa 

ARTI01.B  TBmil. 

Exeeptiont,  CO 

ise,  and  motions  /or  o  nei 

BH. 

Wbeo  una   how  * 

ifflptlon.  n«»  t*  taken.  «ft 

i 

Id™  during  "l.e™ 
Rullna  eicept«4l   i 

•hit;  bow   made  aiMI  wttled. 
.,  miy  M  beard  vltlunit  a  i 
trial    npoD   Judge'.   nlDuM; 

1000. 

t?isi 

111  by  the  appeUate  dltUIOD. 

I  »«a.  What  rallDKH  mKr  be  cicepted  to. 

An  exception  lusy  b^  taken  to  the  ruling  of 
a  referee,  upon  a  questiun  of  law,  Hriaing  upoi 
isaue  of  fact.  Exi?ept  as  prescribed  in  section 
an  exception  cannot  be  taken  to  a  ruling,  up*: 
fact.  For  tiie  puriWDses  o(  this  article,  a  trii 
regarded  as  contioiilne,  UDtll  the  rerdict  is  read 

I  803.  (Added.  10O3.]    Declalon  of  the  copi 

Upon  the  trial  of  an  issue  of  (act  by  a  retert 
without  a  jury,  a  finilinK  of  fact  without  auj 
to  sustain  it.  in  a  rulitiR  upon  a  fiiipstlon  of 
meaniUK  of  the  lai^t  sccliou.  The  appellate  di^ 
preme  court  shall,  on  appeal  from  a  judgment 
report  of  a  referee,  or  (he  decision  of  a  coui 
review  all  questions  of  fact  and  ot  law.  and  m 
or  afflrm  the  judgment  or  order  appealed  frot 
trial,  or  grant  to  either  party  the  judgment 

L.    1903.   ch.   85.    Sfe  (  1021. 

I  »»4.  When  &iid  haw  excewllona  mar  t 
close  of  trinj  hr  court  or  referee. 

Where  an  issue  ot  foct  is  tried  by  a  referee, 
without  B  jur.v,  an  exception  to  a  ruling,  upon  n 
made  afler  the  cauiie  is  Gnally  submitted  mu 
Gling  a  notice  of  the  exception  in  the  derk'a  o 
a  copy  thereof  u|)on  the  attorney  for  the  adu 
exception  may  bL>  so  taken,  at  any  time  before 
ten  da.vs  after  servi<'e,  upon  the  attorney  for  thi 
copy  of  the  decinion  of  the  i-oiirt.  or  report  of  t 
written  notice  of  the  entry  of  judgment  thereu^ 
of  exception  in  filed  before  the  entry  of  Bnal  ji 
be  inserted  in  the  judgmeut-roU;  if  afterwards 
uexed  to  the  judgnieDt-roll.    In  either  ca^^j.^f(r« 
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I  0»8.  [Am'd,  ISStt.]  MoU«a  for  nev 
■tliiBte*!  appeal   from  order  tberenpo 

The  judge,  presiding  at  a  trial  by  a.  jury, 
entertain  a  motion,  made  upon  liis  minutes 
set  aside  the  verdict  or  a  direi.'tioQ  dismiss 
grant  a  new  triul  upon  exceptions;  or  i)eci 
exceseive  or  insuQlcient  dHmaRos,  or  othe 
eTideni?e.  or  contrary  to  law.  If  an  appeal 
der,  made  upon  tlie  motion,  it  must  be  b' 
pared  and  settitd  in  the  usual  manner, 
Co.  Cnx..  part  ot  )  SOi,  amd.    Si.<e  {  1003.  poit 

f  lOOO.  (Am-d,  ISOR.]  ^Vhen  and  bO' 
apoo  a.  lurr  trial,  brnrd  br  tbe  nppvll 

tpon  the  upplkution   of  n   [mrty  who  h 
erceptiouB,  the  jiidpe,  presiding  at  n  trial 
discretion,   Bt  any   time  during  the  xatiio 
entered,  that  the  exeeptuma  so  taken 

jce,   by   the   appellate   diviMion  of   Ihi 

that  judgment  be  auspeiidi-d,  in  the  mea 
before  the  hearing  of  the  exeeptiona,  the  i 
or  modified.  U[>ou  notice,  in  court  or  out  < 
who  made  it;  or  it  may  be  xct  aside  fo 
court,  at  any  term  thereof.  UnlPHU  it  is  sc 
the  exceptions  must  be  heard  upon  a  nir 
which  must  be  decided  by  the  appellnte  di 
deemed  to  have  been  niiide,  when  the  on 
either  party  m.iy  notice  it  for  hearing  ut  a 
division,  ujion  the  exceptions. 

I  lOOl.  [Am'd,  ISSIS.']  Motion  for  uen 
late  division,  wbcn  trial  irsii  by  cnart 

Where  the  decision  or  report,  rendered 
issue  of  fact  by  the  court,  without  n  ji 
direirts  an  interlocutory  judgment  to  bo 
proceedings  must  be  taken,  before  the  colli 
or  a  referee,  before  a  final  judgment  can 
for  a  new  trial,  upon  one  or  more  exce|>tl 
a  term  of  the  appellate  division  of  the  su| 
entry  of  the  iu(erlo<-utory  judgment,  and 
ment  of  the  hearing  directed  therein.  Tl 
the  party  must  except,  for  that  pnrpoKc.  fo  i 
upon  such  n  trial,  by  the  judge  or  the  rete 
the  testiniony,  is  ten  days  after  Bcrvlce  ot  ; 
or  report,  and  notice  of  the  entry  of  the  i 
thereupon. 


{  1(H>2  Hben  motion  for  new  tUal 
clal  term       Reiitrtctlonn  thcrenpoa 

In  a  case  not  ».p  Litiid  in  the  last  three 
a  ntw  trial  must  m  the  first  instani  e  he 
the  special  term  But  nhere  It  Is  rounded 
error  in  a  findiug  of  fait  or  rulinti  upon 
judge  upon  the  trial  it  connot  be  made  i 
be  given  before  Ihi  expiration  of  the  ti 
appeal  can  be  taken  from  the  judgment  a 


,  3  EXCEPTIOSS. 

il  term  held  by  annlhrr  judge:  unless 
:  tbe  trial,  ia  dead,  or  his  term  of  offl 
isqualided  for  any  reasoD,  or  be  apei'i 

be  beard  before  another  judfce.  Ad( 
iDot  be  reviewed,  by  a  motiuu  (ur  a  uei 

an  allesalioD,   exoept   Id   a  •.'ase  speeil 


.  arlsiuK  i 

But,  eiecpt  iu 

<iO  of  tilis  act,  a  new  trial  may  be  f;ral 
itions  so  tried,  and  refused  aa  to  the 
le  admission  or  exclusioD  of  evideuee, 
lirection  of  tbe  judge,  upon  tbe  trial,  i 

tbe   court   which   reviews  it.   be  disre 

opinion,  that  substantial  justice  does  i 
I  should  be  Kranted.  Where  the  judgi 
■1,  neither  entertains  a  motion  for  a 
eptions,  taken  at  the  trial,  to  be  hear 
te  division  of  the  supreme  rourt,  a  nx 
*  niaite  only  at  the  term,  where  the  i 
a  made,  or  the  re  main  ins  issues  of  fa 

.  Ma.   Sfp  KDie.  i  ono. 

HotloB    tor    new    keBrlus,  after  tri 

by  a  referee, 

tion  triable  by  the  court,  where  a  refi 
report  upon  ooe  or  more  specific  gui 
the  issue,  a  motion  for  a  new  hearlni 
it  term,  at  any  time  lM<fore  the  heari 
idgment.  or  tbe  trial  of  the  remaining 
1  must  be  made  upon  affidavits,  unlee 
treof,  directs  a  case  to  be  prepared  an< 

I^InBl  ladsHieBt,  ete.>  not  alitycd,  I 
■J.     Motion  in*y  be  beard  aJlerwai 

y  of  final  judgment,  and  the  subsequ 
r  otherwise  enforce  it.  are  not  Bluyed  1 
a  tion  or  sett  lenient  of  a  case,  or  a  mt 
IS  an  order  for  such  a  stay  is  procui 
itry.  collection,  or  other  enforcetnent 
:ejndice  a  subsequent  motion  for  a  ne' 
I  la  granted,  the  court  may  direct  and 
■ere  a  judgment  is  reversed  upon  appei 
.  13B.  I  I  <4  Edm.  SUB),  im'd. 

Vhen  esp»plloii  not  to  prejudice  m 

ig  of  an  exception,  upon  a  trial  by  a  ju 
■of  in  a  case,  as  prescribed  In  this  a 
.  motion  for  a  new  trial,  on  the  groun 

intrary  to  evidence;  but  such  a  motion  C,-,,-,,,],^ 

247  D,„,,...,h,»^OOglt 
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before  or  after  the  heariug  uf  the  eii.'eptioii;  or,  in  the  dlacretkm 

uf   the  (-uurt   before   wbicb   the  uxeeptioD   iB   hc-Hrd,  at  the  time 
of  Ih^  beuriuK. 


„    .  .iit-HteDogtapber, 

loKeu  ui  a  inui.  wbeu  n'Htteu  uul  ut  leui-Ili.  laay  bi^  treated,  in 
th<-  Ui9<Tetloii  uf  Ibf  juJtte.  ax  miauleii  uf  tbe  jiidice  upoD  the 
trial,  fur  ttlc  purpuHen  uf  tbla  urtli'Ie. 


DoliiHihyGoOgle 
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10,t,i                    TRIALS  WITHOUT  JURY.                 H  1008-10 

TCTLXn. 

Trial*  without  a  jury. 

!SS5allJ?«'^-tSrbrS?™«r..   -b.-   to  be   ««.,   «.mq«do. 

IMJ,'  wiu™«i''m.j"''Tubpofn»ea. 

lOfSr  O^uenl  povera  of  a  rerere«    ui>on  g,  trial 

it«.  D«l.loii°o(  ™rt  ot"ilport  of  !Sr«e.  upon  trial  o(  dfmiUTW. 

1023.  Id.;  upon  trial  ot  tbe  whole  laaue  oC  tact. 

1023.  PartlM    may    rtgnTrf    nan    or    wffree    to    delermlne    particular 

MM.  FncHABn  reciilate4  wbara  Iher*  an  ae»nl  rsfanea. 

I  1(KM.  [AMi'd,  ISTT.]  tr  trUI  by  Jnrr  walvrd,  aetlaa 
■■«■«  bv  *p|ed  br  (be  conrl. 

la  an  Bction  triable  br  a  ivtj.  If  the  partlos  waive  tbe  trial, 
b?  a  Jury,  of  the  iasue*  of  fact,  the  action  must  be  tried  by  the 
eoait,  withoDt  a  Jury;  nniess  a  reference  !r  directed,  In  a  case 
prraeribed  bj-  law.  (1)  But  such  an  action,  other  than  to  recover 
damaget  for  breach  of  a  contract,  cannot  be  tried  by  the  conrt, 
wltlwnt  a  jnry,  nnlesH  the  judge,  presiding  at  the  term  where  it 
ii  bronght  on  for  trial,  RHB(>nta  to  Hticb  a  trial.  (3)  His  refusal 
■0  to  BBsent  anaitla  a  waiver,  made  as  prescribed  in  subdiTlBloD 
Kcond,  third,  or  fourth  of  the  next  section. 
(1)  Correqionda  to  Ca.  Pioc.  [|  303,  £54,    (2)  rcopi  Co.  Fn>c,.  |  206. 

I  lOOB.   Trial  br  Jnrri  bow  waived. 

.A.  iMTty  nxar  waive  bis  right  to  tbe  trial  or  the  issue  ot  fact, 
br  a  jury,  In  any  of  the  followlnig  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By-  filing  with  the  clerli  a  written  waiver,  eigned  by  the 
attorney  Tor  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  gf  the  action,  without  a  jury,  or,  if 
'he  adverse  party  so  moves  it,  by  falling  to  claim  a  trial  by  a 
lory,  before  the  prodactioa  of  any  evidence  upon  the  trial. 

C*.  Proe.,    reDwinder  of  |   SW.   am'd. 

I  lOlO*  nedsloB  upon  trial  by  the  conrt,  ^ben  to  ba 
■l«dt  eaBacqBeB««  of  fallare. 

tTpon  s  trial,  by  the  court,  of  an  issue  oC  fact  or  of  law, 
Jta  deciaion,  in  writing,  most  be  filed,  in  the  clerk's  office,  withiu' 
^^itntj  days  after  the  final  adjournment  of  the  term,  where  tbe 
~  I  tried.     If  It  is  not  bo  filed,  either  party  may  move,  at 

term,  for  a  new  trial  upon  that  ground.     If  the  decision 

■  not   been  filed,   when  the  motion   in  heard,  tbe   court  must 
1  order  for  ■  new  trial,  either  ahsolntel.v,  or  unless  U  is 


•  ZnOT  Id   «D(nn*lDg 


wjrtr 


filed,  withiB  a  tlxnt  speci 
aew  tiiftl  is  made,  or  a  co 
absolate,  the  coata  of  the 


I  1011.    [Am'd,  1878.] 

Except  in  a  caie  ipeciflt 
or  any  of  the  issues  in  an 
be  referred,  upon  the  coi 
writleu  Hlipulatiun,  signed 
clerk.  Where  the  etipulat 
be  deaignated  b;  the  coui 
the  Btipulatiou  names  tbe 
of  course,  referring  the  ie 
aaij.  It  the  referee  nsn 
or  if  a  new  trial  of  no   i 

6 ranted,  the  court  must  a) 
ition  expressly  provides 
M.,  I  270.  IDd  part  ot  I  2TS. 
I  lOlZ.  lAm'A,  1888.]  < 
But  a  reference  shall  r 
sent  of  the  parties,  In  an 
divorce  or  a  separation;  ot 
tain  a  dissolution  thereof 

Eroperlr,  or  the  distributi 
y  the  attorney-general;  o 
affected  by  the  result  of  t 
fied  in  this  section,  where 
court  may,  in  its  discretl 
where  a  reference  la  granti 
If  the  referee,  thus  design 
of  an  action  tried  by  a  : 
court  must,  upon  the  appi: 

M..  I  tni;  L.  18H,  cb.  SIT. 

I  lOlS.    CoB>|inl«orr  re 

wbKt  easea  It  mKr  !>*  V 

The  court  may,  of  Its  o' 
either  party,  without  the 
the  laaues  ot  fact,  by  a  re 
pzami nation  of  a  long  a' 
require  tbe  decision  of  dil 
triable  by  the  court,  with' 
as  prescribed  It  this  seetl 
of  the  issues;  oi  to  report 
specific  qucfitionj  of  fact,  i 

Id..  i»n  (rf  I  2TI.  >m'd. 

Wvttaa  t»  ait7  conn  m  »*m 
i  1014.    Procevdlava  i 

Where  a  reference  is  n 
to  report  upon  a  specific 
and  tbe  determination  of 
in  order  to  enable  tbe  cc 
tried,  either  before  or  aft 
directs,   and  either  by_^a  ,..,..., Cooq}<: 


e  require*.    W 

tor  jndfmeat  must  be  n 


c.l0,t.2  r.EFKRENCES.  IS  1015-lS 

1  lOlS.  Ca^pnlsorr  referenoc  opom  (incaltou  IkeUcKt- 
■Ur  urlalas. 

'tpe  court  mty  tikuwite,  of  Ita  owq  motioti,  or  upon  the  applH 
ttaoa  ot  eitber  part;,  without  the  consent  of  the  other,  direct  » 
N<ereiice  to  take  aa  acoonut,  und  report  to  the  court  tlieraoo, 
dtka  with  or  nilhoat  the  testiiDoiij,  after  fnterlocutorr  or  Snal 
jndgmeiit,  or  where  it  is  necoHsar;  to  do  so,  for  the  iaformation 
of  the  ooDrt;  and  also  to  determine  and  report  apun  a  questloD 
tt  fact,  ariain^  in  au)'  sta^  of  the  action,  upon  a  motion,  or 
otberwiae,  except  njioD  the  pleadlD|:8. 
Or.  PiK.,  I  ITl.  mM.  1  ud  B.      S»  }  IMS.  poal. 

I  lOlS.    Refere«  to  b«  aworn. 

A  referee,  ftppoiated  as  pieacribetl  in  either  of  tha  tactcoinr 
wctioDS  of  thia  title,  muet,  before  proceeding  to  Itear  the  teatl- 
annx,  be  awom  faithful!;  and  fnirl;  to  lr;  the  tunuei,  or  to 
Mmnine  the  ani^stioiiM  referred  to  him,  us  the  case  reqairM, 
a4  to  make  a  Just  and  true  report,  according  to  the  bost  of  hia 
■ideratandiiiK.  The  oath  ma;  be  sd ministered  b;  an  officer 
verified  in  section  842  of  this  act.  But  where  all  the  parties, 
K^oae  iutareat  will  be  affected  b;  the  reault.  nre  ot  age,  and 
(Meat,  in  person  or  b;  attome;,  the;  ma;  ezpfeas];  waive  tha 
Rferee's  oath.  The  wnlver  ma;  be  made  b;  written  Htipulatiou, 
irarallr.    If  It  is  oral,  it  mnst  be  entered  Id  the  referee's  miuntea. 

t  B.  a.  )M,  I  44  (2  Edm.  tSOJ,  amd. 
il  IMT.    'WltB*Bsn>  w^»T  ■>*  SDkpoeMsd. 

A  vftmesa  mar  be  subpoenaed  to  attend  before  a  referee,  ap- 
Mrted  aa  prescribed  In  either  of  the  foregoing  sections  of  thla 
■Kto  testify,  and,  io  a  proper  case,  to  brin^  with  him  a  book, 


it.  I  40,  un-d. 

I  lOIB.    GcBeral  voircFs  ot  a  rcfeFee  apoB  >  trial. 

The  trial,  b;  a  referee,  of  an  iiaue  of  fad,  or  of  an  luue  ot 
IVi  BDat  be  brongiit  os  npon  like  notice,  and  conducted  in  like 

■,  and  the  paiiers  to  be  furnished  thereuDon  are  the  same, 

.e  famisbed  la  tike  manner,  as  where  tKe  trial  is  b;  the 
without  a  jur;-  The  referee  exercises,  upon  such  a  trial, 
JDC  powers  as  the  court,  to  grant  adjournments,  to  pre- 
order,  and  puuish  the  Tiolation  thereof.  Upon  the  bial 
iasiie  of  fact,  the  referee  exercises  al^  the  Bame  power  as 
eoart,  to  allow  amendments  to  the  summons,  or  to  tho 
"-ga;  to  compel  the  attendance  ot  a  witness  h;  attachment; 
„  pnniah  a  witness  for  a  contempt  of  court,  (or  non-attend- 
t,  or  refoaal  to  be  sworn,  oe  to  testify,  Upon  the  trial  of 
■psne  of  law,  the  referee  eierciBes  the  same  power  aa  the 
L  to  permit  a  part;  fn  fault  to  plead  anew  or  amend;  to 
t  a«  action  to  be  dirlded  into  two  or  nore  actions;  to 
Ji  eOBts,  aad  otherwise  to  dispose  of  an;  •juestton,  arising 
■  Am'  decUdoD  of  the  inue  referred  to  him.  ■  The  powers, 
lb;  this  seeUiiKi,  are  exercised  in  like  manner,  and  upon 
similar  powers  are  exercised  b;  the  court,   upon 

www  (roiB  tl»  ant  threa   Hoteons  o(  9"«m'**i  *  '^*' 
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1 1M».    [An'd,  1881.]     Rctczcs'n  revorti  irheM  to  k«  auMai 

Upon  the  trial,  by  a  referee,  of  an  Issue  of  fa_ct,  or  an  issoc 
of  lair,  or  where  a  tefeience  i*  made  aa  jtreecribed  in  acctton 
one  thousand  and  fifteen  of  this  act,  hia  written  report  miHt  hm 
either  Bled  with  the  clerk,  or  delivered  to  the  attorne?  for  vat 
Of  the  partiea,  within  aiztj  daji  from  the  time  when  tibe  CMMa 
or  matter  iti  finally  aubmitted;  othertvise  either  partr  hu-t 
before  it  is  filed  or  delivered,  serTe  a  notice,  tipon  the  atloi. 
tor  tlie  adverse  partr.  that  be  electa  to  end  the  reference, 
auch  a  case,  the  aclton  must  thenceforth  proceed,  aa  if  un 
referenire  had  not  been  directed;  and  tJie  referee  ia  not  entitled 

Go.  PiM.,  i»t  MBtRif*  of  I  sn, 

I  IOSOl    DovklF  AP  Atkep  iBOFBaasd  JaiMajoa 

Where  the*  double,  treble,  or  other  Increased  damacea  aj* 
given  by  statute,  the  deciaton  of  the  court,  or  the  report  of  ttttt 
referee,  mutt  npeclfy  the  sum  awarded  as  alngle  damafe^  MtA 
direct  judgment  for  the  increased  damages. 

8n  i  1184,  poit. 

Hturt    or   vapart    •■ 

The  decision  of  the  conrt,  or  the  rq>ort  of  a  referee,  upon  th« 
trial  of  a  demurrer,  or  upon  the  trial  of  the  Issues  of  fact  or  laiv 
where  a  nonsuit  is  granted,  must  direct  the  Snal  or  Interlocaton 
Judgment  to  be  entered  thereupon,  and  in  any  such  case  it  afaaj 
not  l>e  neceesar;  for  tbe  conrt  or  referee  to  make  any  flndiA) 
g;C  fact.     A^'bere  it  directs  an  Interlocutory  judgment,  with  Ie«V' 

■     ■■■-     larty  In  fault  tc  -'--^  -  ' -■■' —  ••- 

0  be  divided  ini 


SubrtltBtM  tot  Co.  Piw.,  put  at  t  Ml;  L.  1B86,  eta.  »M. 

I  I023.  [Am'd,  18SB,  190S.]     Deelilon  of  cvart  «r  rcpapt     « 
rrirr**  spoil  lrl»I  mt  Ike  nrhole  Iubb  of  tmct. 

The  decision  of  the  court  or  the  report  of  a  referee  npou  «J 
trial  of  the  whole  Issnes  of  fact  mast  state  aeparat^y  the  f(t«: 
found  and  the  concluaious  of  law,  aud  direct  tbe  jndgment  to  i 
entered  thereon,  nbioh  decision  so  filed  shall  form  part  of  ^i 
Jtli1gini>nt  roll.  In  sn  nction  where  the  costs  are  In  the  discref.  fc 
of  the  ruiirt  the  dertEioTi  or  report  must  award  or  deny  i  in_ 
and  If  it  awards  costn  It  muHt  designate  the  party  to  wbom  %. 
costs  to  be  taied  are  awarded. 
L.  laefi.  ti.  MS;  L.  louri.  I'll.  S5,    3cr  t  SD3. 

I  109S.    [Added,     IMM.]      Pnrtiea    May    reqolKO    e««rt 
Vflfetee  to  dctcrmlDu  particular  qBestlona. 

Before  the  cause  is  fiuallj*  submitted  to  the  court  or  tbe  ret^x 
•r  within  auch  time  afterwards,  and  bufore  tbe  decision   tw 
pent  la  rendered,  oa  tbe  court  or  referee  kUows,  the  attorney 

vltber  party   may  submit,  in  writing,  r   -'-'■ '  -*  "■-   * 

which  he  doetus  esUbliahed  by  the  evi 
•Tlii«  wocU  InKfted  ttr  «ror 
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as  at  law,  which  ho  desires  Ihe  court  or  the  referet 
le  statement  must  be  In  tlie  form  of  distinct  propo- 
w,  or  of  fact,  or  both,  scparntely  alateil;  each  ol 
b«  numbered,  aud  so  prepared,  with  respett  to  it! 
■Jxe  subject  and  pbruscolofiy  thereof,  that  the  conrl 
ij  coaveuientlj-  puss  upon  it.  At  or  before  tht  time. 
vision  or  report  is  rendered,  the  t^urt  or  the  referet 
I  the  marRin  of  the  atateineot,  the  nmnner  in  whicl 
Jon  liaa  bveii  disposed  of,  and  muHt  pitlier  6^e,  oi 
•  Bttoru^.v,  the  statement  thus  noted;  but  an  oniis- 
does  not  affect  the  validity  of  the  deeiKion  or  report 
may  be  taken  to  a  cefusal  of  the  court  or  referee  t( 
lest  thus  submitted. 
I9t.    In  fBvet  3«pt.  1,  MM. 

■a'A,  lUOS.]    tlsalllleatloDa  of  a  referee. 

appointed  b.v  tli«  court,  must  be  free  from  all  jus) 
d  no  person  shall  be  so  appointed,  to  whom  all  th( 
L.  except  in  an  i,i:tiun  to  annul  a  marriage,  or  for  a 

aeparuliuii.  A  jiidfc-v  cimnot  be  appointed  a  referee 
hroafiht  in  a  court,  of  whicli  he  is  a  jiuiBe.  ext-ept  bj 
^nsent  of  the  pjirties;  and,  in  tliat  ease,  he  ceunul 
impensntion  as  referee.  Nn  person  shall  I>e  a[>poiiited 
er  of  estitnnte  and  appraisement  in  condemnation  oi 
ig  proceedingii  or  refsi-ee,  in  the  first  or  second 
ctB,  in  an  nelir>ii  or  si>eeiui  proceeding,  who  hnlds  th( 
erk,  priTiile  secretary,  si'tretary,  or  stenoRrapher  t' 
r  judge  of  a  court  of  i-eeord,  or  to  any  board  of  jus' 
es  of  Bueli  n  court  iu  nny  department  where  aucli 
Ige  is  engaged  in  the  discharge  of  the  dnties  of  hir 

t  nt  I  271;  L.  1909,  cb.  430.    In  cDKt  Sr>pt.  1.  IWS. 
'eml  refercen  mity  be  appointed. 

court  is  authorized  to  apiwiut  a  referee,  It  may,  : 
.   appoint  eithor  one  or  three.      ■     ■      ■ 
by  consent  of  the  parties    " 
es,   not  exceeding  five. 

Co.  Pmk.,  i«rt  It  I  273. 

Dceedlnars  rcKnlstcd  nliere  there  are  neveriil 

reference  is  to  more  than  one  referee,  all  must  meu! 
hear  all  the  allocations  and  proofs  of  the  parties 
y  may  appoint  a  time  and  place  for  the  trial,  deeidt 
which  arises  upon  the  trial,  sign  a  report,  or  setlh 
ler  of  them  may  nUminiater  an  onth  to  a  witness 
ty  of  tliose  present,  at  a  time  and  place  appointet 
may  adjourn  the  trial  to  a  future  day, 

M  (2  Kdm.  398).       »__ 
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TRIAL   JURORS. 


TITLE  IXL 


Trial  Jorora,  except  in  Vew-Torlc  and  Kings  countloa;  mod* 
of  Mlectlng  tbem,  and  of  procuring  their  attendance. 


4.  P«uall 

ARTICLE  FIRST. 

Quali/icalions  and  exempliona  of  trial  jurort. 

>.  VrtMina  cDlllliil  ii>  rlaiDi '•'U-niuitou  frum 
.  Rvldporr  u(  pirlniitlun  In  rfrUIn  i-UHv. 
^  Wlinn  hitvt  tu  Im-  dl*rlurs«I  troai  XTilug. 

I  JULiH.nilon    ur    lUi    arUol.-,    ■■    nupl-ctn    N.-w-Xgi*    ind    Kloo 

II  inX7-l031.  fn,Maled  by  L.  1909.  ch.  Mi.  See  Conaoli- 
<tntca  LiiWH.  lit.  Judidar;  Law,  ||  502,  COS,  Ui.  540-&I8,  5o0, 
S90.  flOO,  C80,  087.] 


I,.  i-.<i",G(Hinlc 
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ARTICLB  ' 


10«4.  Pirl] 

IOOt;  Jurj' 

Knto:  Pmt]  .... 
IQTO.  Copy  of  ord( 
lOTl.  MwlB  0(  obt 

t  1003.  [Am'd,  ll^OS.]  IVhnt  ' 
Jiu-r  to  b«  Hlrnck. 

WliPre  it  appears  to  the  court, 
o*  an  Issue  of  fact,  trinbte  by  a  ju 
ia  tbe  supreme  court,  cnnnot  lie 
that  the  importance  or  iiitricncf  a 
the  court  must  make  an  order,  v 
jury  t<>  be  etriiek.  Tor  the  trial 
apecify  the  term,  and  it  ma;  at 
Wrm,  whcQ  the  jurors  must  atteui 

a  R.  s.  41H.  I  te  |2  Bdm.  *as),  ■■ 


g  1064.  [Atn'd.  189B.]  Fart; 
cifrhl  day*'  notice. 

Unless  (hp  order  specifies,  or 
strike  the  jury,  to  fix  a  time  tor  I 
obtaining  it  tatist  give  nt  least  i 
when  he  ivill  attend,  before  the  el 
action  is  triable,  or.  if  it  is  triable 
York,  or  the  county  of  Kinds,  bef 
for  tiie  purpose  of  baying  the  jury 
L.  ISeC,  <^h.  94S. 

I  1060.  [Am'd,  1H77.]  Mode  o 
At  the  time  appointed,  the  clerk 
clerk,  or  the  commissioner,  ns  thi 
his  office,  with  the  original  lists  or 
as  required  by  law,  cotitnlnitif:  tbi 
then  lialile  to  serve  as  trial  juroi 
parties,  or  their  nttorneys  or  col 
ns  follows: 

1.  The  clerk,  deputy-clerk,  or  ( 
the  lists  or  lu>oks.  the  naraes  of 
deems  most  iudiSerent  between 
to   try   tbe   issue:  and   must   aal 

2.  The  party,  on  whose  npplicafi 
to  b»  struck,  or  his  attorney  or 
from  the  list  one  name:  the  adi 
counsel  may  then  strike  therefroi 
nntil  each  party  hnB  stricken  out 

3.  If  either  party  fitil"  to  atti 
striking  the  jury,  or  nccl'Tls  to 
depntj-derk,  or  coniniisKionir,  inii 


,G(H1nlc 


ify  tne  D*ri 


I  to  be  drawn,  or 
rial.  Bot  tbe  co 
nal  juror  so  drnv 

parly,  without 
'  mote  tb&n  two 


DoliiHihyGoOgle 


least  twenly  diiys  bcfurc  tiip  lirsi  day  of  ihp  icrni.  at  whivb  the 
IcireigB  jury  is  rLiililri'il  to  attoiiil. 

■i  «.  8.  *ll>.  i  10  a  Eain.  tSti. 

\  1071.  Mode  of  obtnlBlnn:  n  fop^lflrn  Inry, 
The  flork,  or.  In  tlio  cuiiuty  of  Kinss,  thi;  CDramiBxioncr,  lu 
n-huni  tbc  iioiici'  is  eivon,  must  draw  tuc  minios  of  iwfiity-rour 
1H.T80I1B,  iu  the  sniiic  lununcr,  nnil  iu  prcscncG  i>(  the  same  olficcn, 
nit  iircBcrJlK'd  by  tan-,  ivith  rcBpcct  to  orditiar;  trial  jurors:  rxcept 
rliat  nolico  of  tbo  UraivinR  need  not  be  publUhed.  A  certifieii 
llxt  of  thi>  nnmmi  drawn  niiiitt  be  (tt>liTpre4  to  thp  Bheriff.  ivtio 
iiiiisf  nolifj-  ench  iK-rson  drnwn,  and  make  a  return,  aa  Id  an 
nrdinnry  cnee. 

Id.,  I  11. 

MS 
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0-1113  JURORS  IN  XEW  YORK.  c 

TITLE  IV. 

jurors  in  Kew-ToA  and  Rings  coonties;  : 
lectlug  them,  and  of  procuring  their  att< 


sions  relallng  to  trial  jurors  in  the  ctlv  and  i 

York, 
m.  OialiBntiom  of  trial  joran. 
eo.  Who  deei-  ■■ '■— ~ 


uempl  IWmbVtl 


»;:;..:::: 

nuy 

ipVlSt 

s" 

ubilt  olBcers  n 

fqulrtd 

S 

5s 

mmiii 

"ir^'r 

Peti 

Pen 

"ty"to' 

urn  llet 

iMllOU 

dtiXrajei 

Ul  ILK 

ballots 

jer  o(] 

be  drsn 

luror« 

dniTD: 

Pm« 

«  or  dr 

'1% 

.doi» 

Mode 

T£' 

lug;    1 

.^StaTl 

ITncallcflcd  Oneg, 
rommlHloiiDr  to 

Peultr.  for  phTi 
Pinli1iia«it  tar  I 
Id.;   (or  nflnr   i 


IB.  F*1w  ■vearlDg;  whra  prrliiry. 
1«I7&-1I1».   [Reppnlwi  !)v  L.  inO!>,  rh.  35.      He 
,   tit.   Judiciiir.v    Lnw.    iti   .'HO.   501-535.   597- 
<ii   lliai  in  oiuillcrl  lit'f'niiHC  flUiMTHodctl  by  L. 
Si'clioH    Till    IK   •uiiiliPd    liLi-uusf, covered 

Act  (L.  um,  fli.  iW).  I  :':ct(.]       t.,ooyTc 


c.  in,  t,  -I, «.  I    .       JfltORS  IX  SKW  YORK. 
I  1114.   [RepenloJ.   eh.   343.   L.   ISSy.J 
I  1115.   (lu-iMulfil,  ch.  3*3,   Ij.   MBM.] 
I  1110.   [Itcpeal.'d.   eh.   34:t.   L.   1SM».| 


cU.   Bfi.     SfC    Ccmsoti- 
■  T.] 


S8.     Sec 
10(19,     <h.    .15.     H<'i? 


I,.  i-.<i",G(Hinlc 


JURORS  IN  KINGS  COUSTV.        e.l0,i.4,«.i 

ABTICIA  9BCOND. 

relatwg  to  trial  jurora  in  the  county  of  Kiitgt, 


a.  aimplnnuiMllliutuBj  tw  dstnu] 

•.  STloMMlHiiTSMrea.am  4  tntw 

0.  Wbstoinepnroaimddri  iw  nKC 

II.  Prwwdlun  DtvllmiTiiry  I  (, 

a.  DMiwJdg  1  Bow  condueied . 
A.  Sutaiequeatdnwliinl  bow condoi^rd. 
It.  PrOGwdliHn  Htwn  nm  box  eihBiuicd. 


afa*»liig  divi  of  tbeir  ■ 
ju!  JutnvlncsrtalaapHlmIc 
a   Coort*™«mltDSne7m 


. ^ leorderabevr panel.    HowdrKwn. 

UtnmiiicflrtalaBpecJalprDccfldlDgi. 

^mpeatmtlon  tojudfres.elc.  for  Hrrlce*  under  tbLiarUt 


it.  TtoM,  oat  •alleclAd  undsr  pivcept,   'o  be  dcKkMcd 

H.  mien  lleo  dl'ectaarged. 

9.  ComiDlgaloIwr^  alo  .corruptlTaiDinlDiiiiain«.fi^lltra( 
«',  giTing  falH>  Intornutlon,  or  iuppkhIdk  notice,  a  mladeo 
n.  Penaln  tor  pbyMclan  (IvlDK  rails  owtianu. 
B.  CommfiilOBeriorepon  and  pa;  over  maoer. 
1120-1I6T.  (Repcnied  by  L.  1909.  cb.  35.  See 
,  tit.  JlidiriHiT  r,HW,  fj  21!,  ««l-lW3.  fWG-7:W5, 
iltti'J  Itec-iiiisi;  sapursiwied  by  L.  19u2.  di.  WM. 
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F(f'.{\UTIOX   OF   TIIK   JL'RY. 

niLx  V, 

TriAl  'by  Jury. 

i.  Tba  rmiltet. 

ARTICLE!    FmST. 

Jbrtnatum  of  tkejurj/. 

■k,  IMK.  n«k  to  pnpin  tmlloU  of  ]nnn  (or  trial. 


N™  jnrj    nay    In   <ir»«n   vhtlo  (!«< 

le  eBijMnHlod. 

Wben  ulHEdsii  to  be  ijnicurEtl.  or 

lU!?*o?>l^rWnrt  o'f'^Mo^nin"'^ 

onlT  part  or  no 

paiwl. 

Percmptoi?  challfngw  In  a  liill  »c 

lo*. 

ullM88«  how  tritd.    EircptloiiB  to  Biiii  reilffw  of  Iho  detonnlnt- 
£k)n  of  the  CDorC,  Id  »fei'«DC«  tbonto. 

I  1143.  Clerk  to  prepare  ballots  of  iarora  for  trlnl. 

At  tie  oppnlDK  of  a  term  of  n  court  of  recoriJ  nt  which  iBsnee 
or  ract  nn  to  be  tried  by  jnrr.  tbe  elnk  must  cnunc  bnllota,  uni- 
/arm,  as  uearly  as  niny  bp,  in  Bppi'nmiicr,  to  bu  prepnre<l,  by 
»ri1ini  the  DAiue  ot  each  peraon,  retumpd  to  Ihe  tfrm  as  a  trial 

Sror,  trith  his  proper  ndditious.  on  a  sepnrntc  piece  of  paper. 
e  must  roll  iip  or  fold  each  ballot,  in  the  Hnme  mnnnor.  na 
wart;  an  may  be.  bo  hb  to  resemble  tbe  o.thers.  tinil  so  thnt  the 
aamc  is  Dot  Tislble.  The  ballots  tnnst  be  de|Kis<te()  In  a  sutSdoaC 
box.    (rom   which   they   mast   be   drawn,   as   prescribed   in   this 

1  B.  a.  UO.   I  G0  (2  TUiD.  4SS). 

I  11S4.  drrlL    to    draw    balloti. 

WbeB  an  issue  «r  (act,  to  be  tried  by  a  jiiry,  is  broacrht  to' 
timl,  the  clerk,  nnder  the  direction  of  tbe  court,  must  openly 
Jraw,  ont  ol  the  box,  as  many  of  the  ballets,  one  after  another. 
n  m.n  (TtrGcient  to  form  a  jury. 

>■_  IflD. 

.     I  XS«S.  Mode  ot  dmwlns  linllOtn. 

'  Before  the  first  ballot  Is  drawn,  the  box  mist  be  closed  an(t 
iwell  shaken,  so  a*  thoronuhly  to  mil  the  bnllola;  and  the  clerk 
kw«it  draw  each  ballot,  without  Bocinpt  Hie  name  wrilten  on  any 
Uf  lima,  through  an  nperfure.  made  In  the  lid  of  (1)0  t)ox>  InrKff 
■M^Cb  on^  to  admit  his  hand  conveniently, 

I""'*  (Ml  ,,., Google 


lory. 

Thi..  first  twelve  persona  wl 
and  ciiUt'd.  nud  nre  ujiiiroyiii 
and  not  diacliiirKf))  or  cxeiiB 
the  jury  to  try  llie  issue.  Pi 
ting  iiH  jurors  it  ri'Iait'd  liy  i 
to  tlic  iasuc  in  tiie  Mime  ca» 
Tbe  party  n'Intod  to  tlic  jii: 
the  cnso  is  opoiiPd:  Imt  any 
the  objection  within  Fix  iniii 

2  a.  S.  420,  i  01;  I..  1S&3.  ell.  2i 
1  11K7.  nnllolii  drnivn,  it] 
box. 

The  ballots,  conlalidiiB  the 
lif  lhi-a  dojH>BitiHl  ill  unultiiT 
otliiT  biillolM,  until  that  jury  : 


AftiT  that  jnry  Is  dlHchni 
nnmc'H  iniiKt  bf  nenin  rolled  i 
11G3  of  this  net.  iintl  relume 
first  tnken:  tind  the  imtue  cod 
isEuc  Ih  brought  to  trial  l>y  a 

M..  i  C3. 

f  una.  Iliillntii  or  nbnent 
box. 

Tlie  bnll-it.  ivintiiiniiur  tlic  ii 
his  nnme  Is  dinwii  or  enllnl 
servini:  on  Iliiit  Iriiil.  imint  h 
name  ninnner  ns  before,  nnd 
iindran'n  b.-illots,  as  soon  as  111 

Id,,  f  07. 

I  IITO.  KCT.  Jnry  mny  He 
led. 

If  nil  ii-Kiic  is  bioiicht  to  t 
jMiiii'lbd  in  aiuilber  oiiii?e,  nl 
chnrti'd.  tlii'  tiiiiit  iimy  order 
br  drnwii.  onl  of  the  box  co 
liut.  in  nny  other  caH>.  Iho  t 
the  Irlnl  jni'ors,  relnriiiil  at. 
phiccd  togelluT  In  tlip  panic 


eheBtiT  eonnty,  the  e.iiirt  inns 

cleot  nuinbor  of  ballots  from  ,  .,,|...  Gt^t^ijlc 

Qve  huDdred  ond  elsht  ot  tt  ^-^ 


DoliiHihyGoOgle 


■I'd,    1SS4.]    I'eremptoi 


chnllenge  not  more  tlmu  three  ol  tbe  if 
the  trial. 
L.  1S04.  eta.  434. 

1  11 T7.    no    «kalI<M>Re    nlloncd    b< 

It  is  not  H  eood  caune  of  chnllonftP, 
trial  jurors,  iu  an  nrlion  in  a  rourt  i 
wlio  drt'iv  them  is  u  [uirly  to,  or  inti-rei 
<pl  or  Dtlornc.v  fur,  or  rcliileii  to,  a  par 

2  R.  3.  tSO,  I  so  (It  Edm.  437). 

I   1178.    No    ohallpnKP    nlloirrd    bt 
It  ia  not  a  gooti  enuHo  nt  tballeuge  to 

to  attend  by  an  olBivr.  wlio  m  a  purl 
action,  or  relate*!  fo  u  pivrly;  unless  It 
and  ii  (vtnblislied,  that  one  or  luore 
not  notiAed,  and  that  the  omission  was 
Id.,  f  ST. 

1  117ft.   lAm'd.  100.1.1      Chnllenv^ti 

In  an  action,  in  n  court  of  record,  oi 

city,  town  or  connty  i»  a  party,  it  is 

lenite  lo  a  trial  jurnr.  or  to  an  olBc 
jnrors,  that  the  Juror  or  the  olflccr  Is 
pay  taxes,  in  the  city,  town  or  county, 

111..   J   58.      Bf.    BlK.,   2  R.   8-  BBl.    I   2   (2  E< 

I  1I80.  [An'd,  1877,  lOOl.]  CkBllei 
tlona  to  and  r«vl««T  of  tk«  delcrml 
reference  thereto. 

An  objection  to  the  (luali  Scat  ions  of 
ipon  a  challenge,  A  challenge  of  a  ju 
>nBel  or  array  ^f  iurors.  must  be  trie 
■ourt  only.  Either  party  may  except 
t  may  be  reviewed,  upon  a  question  of 
»r  both,  as  where  an  issue  of  fact  pre: 
a'ied  b.v  tho  court;  except  that  where  o 
laken,  to  the  rulings  of  the  court,  me 
lanelled,  an  c-recption  to  the  dctermini 
)e  heard  nt  the  same  time;  and  the  cast 
lecessary  to  present  it,  upon  the  facts, 
fact  that  n  juror  is  in  the  employ  of  a 
)  party  to  the  action  is  a  corporation,  thi 
tr  a  sliarehnldeT  or  a  atoekhnlder  ttiere 
[round  for  a  cihallenge  to  the  friTor  na  t 
I.,  isn.  cb.  4ET.  I  1  (B  Edm.  eo»).  amd.    B 


I,.  i-.<i",G(Hinlc 


ARTICLE    SECOND. 

The  verdict. 


use.  <l«i*nll  ana  speolal  Tiinllct  dEflaed, 

IMS.  apeclnl  DMuif  c?Dntni1i  imanl  T«r<im. 
IISS.  Bnlry  of  rerdlct;  (ubaHquunC  pRicveilliigi. 

I  1181.  DInckarKc   of  larr   tnllinn  to    it«[T«r. 

Whpre  a  inry  Is  empnnellcd  to  try  an  ifuxxp,  to  mnko  nn  inqaiir, 
or  Id  asapss  damngps.  tii  on  nc^tioii  iii  a  court  of  record,  or  uot  of 
rerord,  or  in  a  npecial  j>roc<>i'ding  hetorc  nu  otiicer,  i(  the  iurom 
«Qnot  ap^p,  orter  Wiiip  ki'iit  logptlirr.  for  siicli  a  time  as  1b 
•Iwoipd  rcaaonnble,  by  thp  court  before  which,  or  the  officer 
before  n-booi,  they  were  empaneiled  the  court  or  officer  mny  tlia- 
diuge  them,  and  issui>  n  precept  for  >  new  jury,  or  «ri)er  another 
jury  to  be  drotrn.  os  the  case  requires;  and  the  latme  pT««eediaES 
niut  be  had  belore  the  new  Jury,  an  if  it  was  the  jury  Srat  em- 
panelled. 
I  E.  S.  DM.  1  M  (2  Xdm.  Eita). 

i  1182.  Plalnttll    cannot    Hsbinlt    to    nonanlt    «(t«T    Jnrr 

It  is  not  apceesary,  in  nn  action  In  a,  court  o(  record,  to  call 
the  plaintiff,  when  llle  jurors  nre  about  to  deliver  tlicir  verdict; 
lud  the  plaintiff,  in  Biiph  nu  nction,  cannot  anhmit  to  a  iioneuit, 
after  the  cause  aaa  been  comniilled  to  the  jury,  to  consider  the 

TWdict. 

I  1183.  In  action  to  recoTer  nionej-,  inpy  to  aaaeaii 
XaBottea. 

In  BD  action  to  recorer  a  auni  of  money  only,  If  a  yerdiet  is 
foBDd,  either  in  favor  of  the  t^aintilf,  or  in  favor  of  a  dpfendnnt, 
who  hna  set  up  a  couDtercInim  for  a  biuu  of  money,  (he  jary, 
must  aasess  tha  amount  of  damnges.  The  jury  may  also,  under 
the  direction  of  the  court,  luiaesR  the  amount  of  the  damagea, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 

C>.  Pivc..  part  of  i  2a3.    The  remaliidet  of  tliiit  Krtlon  la  coTend  br  |t  603 

I  >1S4.  How  doable,  treble,  or  Increaiicd  dauascea.  (oanil 
■>4  amr<lmu 

Where  double,  treble,  or  other  increased  dnmaKCii  arc  given  by 
MatDte,  slcele  damages  only  jire  to  be  found  by  the  juryi  except 

;  1"  a  fade  where  the  sditufe  prescribcB  n  different  rule.  The  Hum 
MB  foond  must  be  Increased  by  the  contt,  and  jadKinent  rei)()erett 

,  Mcotdlngly. 

j      |i»liia^  ItM  rul*  |a  B  Jabsa.  MS,  caa  SS  W«Dd.  420, 
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Rg  11,-5-80  THE  > 

i  IIW.  [Am'd,  IHTftO  Vk'hci 
to  tlie  opinion  of  the  coopt 

Where,  upon  the  Iriat  of  iiu 
D11I7  queatioDB  of  law,  tlic  juil 
a  TerJict,  subject  to  the  oiiiuii 
that  such  a  verdict  has  been  n 
term  may,  at  (he  Ksinv  term, 
judBmciit  to  Ih?  entered  lor  ( 
lilte  manner,  as  it  such  a  dire 
An  exception  to  HUch  a  direct 
■ectioD  nioc  hundreil  and  nine 

i  IINU-  General  nnd  apcola 

A  ftenernl  verdict  is  one,  by 
nllj",  iiiHin  nil  or  any  of  the  iss 
tir  of  the  ilefenilnHt.  A  epet 
jury  fiuds  the  fuels  only,  leiiv 
party  Js  entitled  to  judgment 

Id..  l»o. 

I  II8T.  lAm'd,  ISgS,  1004.1 
when  rendered  I  speclBl  IIbi 

or  a  chattel,  the  jury  may  ren 
ita  discretion.  In  any  other, . 
specific  quest iouB  of  fact,  stale 
are  tried  by  a  jury,  the  court  n 
verdict,  upon  all  or  an;  of  th 
general  Terdict,  the  court  lua; 
upon  one  or  more  questions 
t-pecial  verdict  or  spetial  find 
be  filed  'nith  the  clerh,  and  1 
motion  is  made  to  nonsuit  thi 
a  yerdiet,  the  court  (nay,  pen 
submit  any  question  of  tact  r. 
or  require  the  jury  to  assess  1 
have  rendered  a  special  verdi 
have  sBsessed  the  damage,  th 
Diotion  to  nonsuit  or  direct  au 
may  b^  entitled  to.  On  au  c 
upon  such  nonsuit  or  general 
general  verdict,  shall  form  a 
pellate  division  or  (he  court 
ment  thereon  as  either  party  1 
111.,  lait  pmcrmph  of  |  291:  L.  II 

I  1188.  Sveclal  flndlnic  con 

Where  a  special  finding:  is  ii 
the  former  controls'lhe  latter,  a 
accordingly. 

U.,  I  262. 

I  118n.  t'i.tn'd,   1877,)    Btifi 

When  the  Jury  renders  a  v 
RMclric  iiui-HliouH  of  fnct,  fitatu 
the  clerl<  must  make  in  entry, 
M<i  place  Qt  the  trial;  (tie  nam 


.i-.<i",G(Hinlc 


5,a.2  THE  VERDICT. 


Ttrdict,  or  tbe  qoMtioUB  and  fiDdingB  tberenpon.  fts  the  cue  r*- 
quim;  and  the  direction,  if  nuj,  which  the  court  givos,  with 
reapect  to  the  Babsequcat  procee^lingH.  Upon  the  appliCHtion  of 
(be  pRrtj  in  whoBe  fnror  a  general  verdlirt  is  rendered,  the  clerk 
must  pnler  judgment,  in  cooformitj  to  the  verdict,  unlesB  « 
lilTereat  direction  is  given  by  the  court,  or  it  la  otherwUe 
special  !r  preecribed  by  taw. 
On.  Proc,  lart  of  1  20*. 


DoliiHihyGoOHlc 


JURORS  -iND  JURIES. 


if  lupOKHIon  at  tinp. 


iury    to     be     ns 

A  trEiii  by  n  jiirv.  of  nn  iiwiie  of  faot.  joinpil  in  n  civil  srtlon.  in 
a  viiiirt  »f  n>ford,  iiiiiKt  l)e  li«d.  hh  |>r«Hcribi-(l  in  tbiH  chapter:  ps- 
fept  In  a  <;«Be  wupre  it  In  uthernri>>e  MiH-rUlly  iirescrilifd  hy  Inw. 
Tlie  i-ourt  iiihj',  niiou  th(-  aiiplicatiiiu  uf  eillier  enrty,  fxcIikIp  fn>iii 
till'  court-roiiui  tliu  Jiirura  Htttiux  i"  on  aution  diirinfi  the  ari;iiineut 
of  a  uiotlun  fur  uvD-ituit,  tlituulHxal  uf  tbe  comitltunt  or  dtn«tinn 
uf  a  verdict. 

2  a.  S.  410,  I  33  (Z  Rilni.  4.1*1,  rrmortrlhitl.  I.  tSOT.  ch.  GnS.  AmM 
fiiii«iililntnl'  IJiwu.    lit.    Civil    Uiulili    IJ"'.    I    lif-    •«■  "ols   sil   or   iialn    uf 

I   1101.  Vrulrc    not    neceaaary. 


ii.  i-.<i",G(H,^j;_lc 


JUDOMTDNTS.  H  lfiO(UM 

CHAPTER  XL 

Judgments. 

*Htla»At(lra. 
n4>I>  T>kai  WithsBt  ProtiB. 

itU*  or  8*ltla«  AiMa  >  Jm4f  aeat,  for  IrniHlult|r  or  Knor 
VmL 

IITLS  I. 
Judgment  in  an  action. 

il    piavblona. 

tiu(  ■  ju'dgiiwiiii   eiTvct   lUeimr.  is  a  Tleu   u'mui   r«l  pra» 
■upeulUE  ind  illHhirglug  ttH   ILeii;   aatiiticilaD  taS  n- 

AHTICLH   FIRST. 

Qm^ral  proviaio-M, 

Ion  ot  JudcnivDt. 

JudjEnpBt  mar  b^  vntere^ 

enC  maj  be  Tor  ar  AKiiLint  kbj  of  the  paittBa, 


d,  1677.]    DeflnltloB  at  J>dKm«n«. 

il  eitliec  iaterlocutory  or  the  final  deWnaiaAtlon  Qt 

lie  parties  in  the  action. 


'A,  190U.]     Appllvnllon  for  indsnieBt. 

uKt  bt  i-uteruU,  in  tbu  first  inatauL-e,  pursuant  to 
if  tbe  tourt,  at  a  ttrui  livid  by  one  judge;  except 
pruvisiuu  is  otherwise  made  by  law.  It  notice  of 
for  judgnieut  is  not  reiiuiruU,  and  an  order  for 
lade  by  a  iiidge  out  of  court,  the  judgment  may 
h  the  same  force  and  effect  as  if  granted  iacvurt. 

Ud.  Proc,  I  STS.  L.  1000,  cU.  111.  In  cBeel  S>pt.  1,  4W». 
IK^eBt    Biay    be    tor    or    aKnlnat    imr    of    tke 


,G(Hinlc 


lie  iiltimnte  rielits  of  tbe  pnrtips  <i 
I'lief,  to  w'liifh  lie  is  fu'titrcd. 

I  120B.  niien    ■    aevpral    IndK' 

Where  tho  nclion  is  tiKOiusl  tiv« 
pvernl  jlldKineiH  in  pri)i)er,  the  e 
I'lider  jiidgniwit,  or  require  t1ii> 
H«^^t  out'  or  mure  of  the  d«fi'ndBn 
ir  severed.  )ind  proieetl  ai^iiist  tlii 
Ills  tlurt'iu. 


Where  there  is  no  iiuiswer,  tl 
avorable  to  the  pinintiff.  Ihiiii  tl 
Vliere  tliere  is  an  nuswer,  Ilie  ci 
nke  any  judKniciit.  connistent  w 
ilaint,  and  embraced  n-ilhin  the 

Co,    rrw,,    I  215. 


III.     I  2Te,   am'd. 

1  12O0.    [Am-d.      1HT7.]      EMfvt 

li«     POnil»lKlDt« 

A  SnM  jitdmnent.  i1inml»Fiin>:  tlii 
ifttr  a  ttini,  reiidt'red  in  an-  Hetii) 
lilt  prevent  a  new  nelioii  for  the  S! 
'Xpreuslj-  di-rtores,  or  it  appears  b; 
i-iidFred  iipoti  the  nieritH.     (See  H 

t   ]21t>.  Jmd«m*Dt    asaliut    >    ' 

Whei'e  n  jndKiiieiif  for  n  sum  of 
neut  of  mon(!j',  jh  ciilen'd  iit;uiu»t 
'iiKt>  wlicreit  Dinf  Ik-  •»<  taken,  h 
neinonintluni  of  the  pnily's  dealt 
indpneiit,  iu  the  judgnieiit-bnok.  li 
ind  noted  011  the  mnrtrin  n[  tlie  dnc 
inSKinent  do«B  not  bemme  a  lien  ni 
elK  reiil,  of  tlic  dei'edi'nt:  but  H  cai 
he  eotWBc  of  (idniitiintrution, 

2  B.   S.   asm.    I  T   (2   Edm.   3I2|,  <tiiU 


r. .HiT.GoO^lc 
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:9ia  BNTERING  J 

AHTICLK   f 

Moda  of  taking,  entering,  at 

!.  UU.  Jwlfcmcnt  by  a«fou1t    In  certe 
1213.  ADiauDt  ol  judKidtnt  In  BUVh 


IXM.  Wbcn  a( 
12X1.  JudgmcD 


1223.  rroceedlDig   u 


Id.;  upon  Interlocutorj  jud^iu 
J^f^Mt*  utter  trim  by  Jurj 


e  St  nilnfi  ludgmcni 


}  121S.  (Aro'd,  1N70.]  JikIrd 
■OdOUH    OB    COtllrBCtj    Iioiv    (ul 

1q  an  aolicin  agiooltiod  in  secXii 
this  act,  ivhcrc  tlip  suiiimoiis  w 
derendnnr,  and  tlip  copy  i.f  llie 
the  Biim  of  moncv  fur  whk-li  jiiilj 
with  the  summon-,  or  wIkto  tlio  ■ 
rnndo  d(?fnult  in  plfnding,  tlio  |il;i 
fault,  as  follows: 

1.  If  the  defpndnrt  lins  made  (1 
mast  file  proof  of  the  hm-vIco  of 
the  complaint  or  tlie  nolicc;  and 
defendant  ban  not  nppeiirpd.  W 
final  judtcmont  In  hi"  favor. 

2.  If  the  dPfen.lnnt  had  sonR( 
default  in  pI.'adiT)c.  the  plaintiff 
the  Biimmoiis  and  of  Ihi-  appenri 
and  also  proof,  liy  adirlaTil.  of  thi 
mtlHt  enter  finiii  jmlFment  in  hiH 

If  the  defendant  has  ninde  d< 
and  the  case  Is  not  one  where  th 


Cookie 


ENTThlXG  .Tt  DGJIENT, 


al  judgnn'nt   may   ^e  entered   by  the  clerk,   as  pro- 
be laEt  Beelion,   t>e   nmuUDt  thereof  must  be  deter- 

comptainC  is  veriGed.  tbo  judgmcut  must  be  entered 
I,  tot  whk'll  the  tonipta[ut  demnuds  judgmeut;  or, 
tiffs  option,  for  a  smallor  Kum;  aud  if  a  cumpututiuu 
s  neeesBary.  it  may  be  mndo  by  the  cli-rk. 
cnmplatnt  is  not  vcrifiiHl.  the  etork  must  nsscas  thi> 
to  the  plaintiff,  hy  eomputiue  ibc  stim  due  upon  ori 
for  the  payment  ot  money  only,  the  non-payment  of 
itutes  n  cause  of  actirm,  staled  in  the  complaint;  and 
ling,  by  the  exnmination  of  the  plaintiff,  upim  oath, 
•ompetent  proof,  the  nmonut  due  to  him  for  any  othir 
ion  statad  in  the  (^mplalnt.  If  an  instrument,  epeel- 
Bubdirinion.  ban  been  loot,  bo  that  it  cannot  be  pro^ 
'  clerk,  ha  mu^t  take  proof  of  its  loss  and  of  its  eon- 
party  may  require  the  cltrk  to  n'duce  to  writing 
'    and  the  oral  proof,  if  nny,  taken  tbere- 


n'd,  1877,  lOOO.]  Ai>plle«(lan  lo  court  tor  JndB- 
flftult)  when  neorsaarr. 

<  sDinmonH  wat  personally  served  upon  the  defendant, 
State,  and  he  has  made  default  iu  oppeariiir,  or 
defendant  haa  appeared,  lint  has  innde  default  in 
d  the  ease  is  not  on«  where  the  elark  can  enter  final 
s  prescribed  in  the  last  two  sections,  the  plaintiff 
,o  tte  c«urt,  or  to  a  Judee  or  justice  thereof  out  of 
iidsineut.  Upon  the  applicBtion  he  roust  file,  if  the 
in  appearing,  proof  of  service  of  the  summons;  or, 
lit  was  in  pleading,  proof  of  appearance,  and  also, 
it  the  complaint  was  demanded,  proof  of  service 
a  the  defendant's  attorney;  and  in  either  case,  proof 
of  the  default  which  entitles  him  to  judffiuent.  It 
of  the  defendants  have  appeared,  and  one  or  more 
mve  failed  to  nppesir,  then  the  application  for  jiidg- 
le  made  to  the  court,  unless  the  defendoiits  ivlio  have 
asent  to  the  making  ot  such  application  to  a  judge 

or  tha  Ant  H-nteiice  of  To.  rrne.,  (  Ml!,  miM,  2:  L.  InoO.  eh. 
Snif.   1.  IMO-    8«  Bute  aSL 
m'd,  1K7T,  IfMll.]    prope«-<ltDfn  on  such  nn  nppll- 

or  a  judce  or  justice  therenf,  must  thereupon  render 
t  to  which  the  plaintiff  is  entitled.  It.  or  they,  may, 
ry,  or  nitb  n  jury  if  one  is  present  in  court,  make  a 
or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
one  of  enablinK  it,  or  them,  to  render  the  judmnent, 
t  info  effect:  or  it.  or  they,  may  in  its.  or  their,  dis- 
?t  ft  reference,  or  n   ivrii  of  inqnirr.  for  eitlier  pur- 

that  where  the  action  is  brought  to  recover  clsmacel 


II  iai6-17  ENTERINQ  JUI 

for  a  personal  injur;  or  un  injar;  tc 
be  ascertaiDed  by  uit^ans  of  a  writ  of 
or  writ  of  inquiry  ia  directed,  the 
thereof,  m&j  direct  that  the  report 
the  court,  or  a  judge  or  justice  thei 
action;  or  it,  or  they,  may  in  its,  or  I 
special  nrorision  Is  otherwise  made 
in  which  cnse  final  judsmeat  may  b 
cordance  with  the  report  of  the  refei 
tained  by  the  inquisition,  without  an 
Co.  PtDF.,  i  aM,   aeeaita  and  Uilrd  Hiit«i 

I  1210.  (Am'd,  I89S,  1901.]  Api 
case  of  service  1>j-  pabllcadOD,  < 

Where  the  summons  was  served 
tbe  stale,  or  otherwise  than  persona 
demand  a  copy  of  the  complaint,  oi 
within  twenty  days  after  the  service 
apply  to  tbe  court,  or  a  juilge  or  jus 
demanded  in  the  complaint.  Upon 
flie  prttof  that  the  service  is  coraplel 
the  defendant's  default.  The  court, 
must  require  proof  of  the  cause  of 
plaint  to  be  made,  either  before  suci 
tiee,  or  before  a  referee  appointed  : 
where  the  action  is  brought  to  reci 
injury,  or  an  injury  to  property,  the 

If  the  defendant  is  an*  non-resident 
court,  or  a  judgre  or  justice  to  wh( 
must  require  the  plaiutiS.  or  his  a; 
ined  on  oath,  respecting  any  payme 
one  for  his  use,  on  account  of  his  i 
Judgment  to  which  the  plaintiff  is  ei 
jndgment,  tbe  court,  or  a  judge  or 
application  is  made,  may,  in  any  ca: 
require  the  plaintiff  to  file  an  nndet 
the  court  touching  tb«  restitution  o 
may  be  directed  by  the  judgment  ti 
or  the  restitution  of  any  money  thi 
by  virtue  of  the  judgment,  in  case 
tentative  app)ics  and  is  admitted  t( 
ceeds  In  his  defense. 
U  ISM,  ch.  M2;  L.  1901,  cb.  BIl.  lo 
f  1Z17.  Attachment  nnd  and 
r«i|iilrtd  In  certain  nctlona. 

A  judgment  shall  not  be  renders 
up*n  an  applicatiou  made  pursuant 
ftn  action  specified  in  section  035  of 
ant  is  a  non-resident,  or  a  foreign 
pearcd,  the  plaintiff,  upon  the  nppi' 
an  action,  must  produce  nnd  file  the 

1.  Proof,  by  atBdavit.  that  a  warr; 
the  action,  has  been  levied  upon  pro 

2.  A  deseriplion  of  thp  property. 
davit;  with  a  statement  of  the  val 
JnTcatory. 
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ENTERING  JTIDaMENT. 
CakiDg  meDtioned  in  section  121€ 


'fault  U  entitled  to  uotlec. 

ent  <B  takoD,  parsuant  to  the 
entitled  to  nolipc,  as  (oIIowb: 
ired  (wnernlly  lint  has  mnde 
I  nt  li-aBt  five  days'  »otice  of 
hj  the  derk,  and  to  at  least 
ilace  of  an  application  to  the 

for  Judgment  must  be  made ' 
■vc  upon  the  plftintifTs  attot- 
tion  loi"  judgment,  a  writlen 
'  any  reterenpe,  or  writ  oC  in-' 
the  ftpplicafion.  Snch  a  de- 
ction.  It  must  be  sobscrtbod 
nn  attorney  or  agent,  whe 
address,  with  the  particular*, 

coDcerune  the  otflce  address 
ion  at  Ipsst  five  days'  notice 
ion  of  the  reference,  or  writ 
efendant.  by  RCrrice  thenx/f 
ubscribed  to  the  domand,  'In 
for  serrice  of  a  paper  upon 


:re(I,    If   iHile-    of. loir 

t  fact  arise, 

n  the  comploi 


B  of  fact  arise,  with  reapect 
■      ■  ■   ■  d  final. 


e  of  the  c 
icr  party  in  maiiitaiuing  the 
u,  with  respect  to  the  other 
■  of  final  judgmuat  upon  the 
.scretion,  and  at  any  stage  of 
be  divided  into  two  or  more 

tasw  tulcen.  utter  trial  of 
,  IB  tHe  Minfl  Betlon. 

',  and  one  or  more  issues  6f 
ill  the  insues  hare  been  tried, 
must  be  taken,  as  follows:  ■ 
made  to  tne  court  for  indtf- 
application 
judgment   i 

J-  n  jory,  and  the  iasne  last 
irt,  thf'  applicfttion  for  jndR- 
enlertained.  in  the  discretion 
L  or  without  notice;  if  not  a* 
motion. 


,G(Hinlc 


If  vra-^a  entering  ju 

3.  Wbere  the  insue  loRt  tried  is 
port  must  award  the  prupor  jiitlgm 
leBH  otherwise  preHcribcil  in  the  on 

I  1222.  [Am'd,  1H7B.]  Final  Ji 
(•■Be  of  Inn  only. 

Final  judgment  upon  an  issue  nl 
remninB  to  be  tried,  unil  fiual  jud^i 
prescribed  In  section  ten  hundred  ai 
be  entered  upon  applicalion  to  the 
action  specitied  in  section  font  hum 
Co,  Prot.imtotl  a*  ■mil 

I  123S,  [Am'd,  1877.]  rroe«edli> 
the  Iniit  tws  sectlana. 

Upon  an  application,  by  either 
Judgment,  after  the  ^et-jaiun  of  an 
tbe  last  two  secLiouB.  the  <.-ourt  ha 
tion  1215  of  this  act.  upon  nu  api 
plaintiff.  Where  final  judgment  m 
report,  as  prescribed  in  section  tw 
of  this  act.  th<<  referee  maj"  make 
ment,  or  take  an  account,  or  proof 
enabling  him  to  aivard  the  projier  ji 
(o  carry  it  into  effect :  and  he  may  i 
aa  a  jury  muy  do,  upon  the  eiecuti 

I  1224.  (Ain'd,  18&S.]  Id.)  npa 
etc.,  nArmed  nt  n  term  of  the 
■npreiBe  caart. 

When  an 

ibsiie  of  fact  remaiuR  to  be  tried,  i 
its  discretion,'  render  final  judgme 
peilaJit  to  amend  or  plead  over. 


g  I23B.  Judoinipnl  (Uter  trim  b] 
ot  tact. 

lo  an  action  triable  by  the  conr 
questions  of  fact,  ariainj;  upon  the 
jury,  judgment  may  be  taken.  U] 
party,  as  follon-a: 

1.  If  all  the  issues  of  fact  in  the 
findings  of  Ike  jury,  or  the  rem  air 
determined  by  the  decision  ot  the 
eree,  an  applTcation  for  judgment. 

2.  It  Otte  or  more  issues  of  fnet 
may  be  rendered  apoD  the  whole  it 
where,  or  by  direction  of  the  refere< 


tlona  at  fact. 

Where  a  reference  has  been  mndi 
KttvciEc  questions  of  fnct,  nrisinK  u| 


■cmiiHihyGoOgle 


tll,t.l,«.2  ENTERING  JUDGMENT.  H  1227-41 

■Dp  lataa  fa«T«  been  tried,  jndBiaent  moat  be  taken,  upon  tba  ap> 
ptinCioQ  of  either  party,   as  [ireacribed  in  section  1221  of  ttu* 

ce.Fne.,viinDfi>n;uti'd.    aa6»Biiuiimi,»au, 

I  IBST.  [Ah>«,  ism.]  Id.(  BpOM  mvUvK  lor  new  trial, 
kiard  br  *■>•  nppelliite  dlvlBloD  of  ttxn  unpreiue  eowrl. 

Where  a  motioD  for  a  new  trial,  made  at  the  brst  UkBtance  at 
*  tena  at  the  appellate  dirisiOD  ot  the  supreme  contt,  is  denied, 
jgdcment  nia.v  be  taken,  ai  if  tlie  muUun  for  a  new  trial  bad  not 
bem  made,  after  the  expiration  of  four  Oajn  from  the  entry  of 
the  ocder,  and  the  sei^ice,  upon  the  attorney  for  the  adTerse 
IMTty,  of  a  copy  tbereof,  end  notice  of  the  entryi  but  not  bafore. 
h.  VK,  eh.  M. 

t  18X8.  lAn'd,  1S7&.1  Id.i  apon  trial  br  court  or  r«f«ree 
■(  Ihc  whola  Isane  of  fact. 

Where  the  vbule  issue  ia  an  issue  of  fact,  whieh  was  tried  by 
1  referee,  tbe  report  atauda  bb  q  decision  or  tbe  court.  Biccept 
vWre  it  is  otharwite  eipressly  prescribed  by  law.  Judgment 
atom  inefa  a  report,  or  upon  the  decision  of  the  court,  upon  tbe 
irial  of  the  whole  issue  of  fact  without  a  jury,  ma;r  be  entered  by 
tbe  derk,  aa  directed  therein,  upon  filing  tbe  decision  or  report. 

CB,  Fmc..  parti  ot  H  3(7  and  In.  ani-d. 

I  U3S.  la  ^katrloiOBlal  oaaaen,  jDdsaioBt  caa  be  ronder*d 

nir  kr  the  «aDrt. 

I  tMtion  to  uinnl  a  mairiaso,  or  for  a  divorce  or  separation, 
.-^_>nt  cawiot  be  takeo,  of  coorae.  upou  a  referee's  report,  aa 
pmcribed  in  the  last  section,  or  where  the  reference  was  made, 
i>  preacribed  in  section  121.^  of  this  ai'l.  Where  a  reference  is 
Bade  in  ancb  aa  action,  the  teatinioay,  auU  the  other  proceadinKs 
apon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
*ith  iuB  rep««t:  and  judgment  must  be  rendered  by  the  court. 

I  lao.  (Aiu'd,  1877.1  Fliuil  Jndsmeat  upon  declaloa  or 
ffport  Birardlac  laterlocatorv  JndKmeat,  etc. 

la  a  case,  not  provided  for  in  the  foregoiuK  sections  of  this 
■rtidB,  wlwre  the  decision,  upon  a  trial  by  tho  eourt,  without  a 
fny,  or  the  report,  upou  the  trial  by  a  referee,  directs  an  inter- 
»aanrj  judgment  to  be  entered,  and  the  parly  afterwards  be- 
«NWa  entitled  to  a  Snal  iudgment,  au  application  for  the  latter 
**t  be  made,  aa  upon  a  motion.  And  where  a  judgment  requires 
at  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 

1st  be  appointed  by  the  Judgment,  or  by  the  court,  upon 

except  aa  otherwise  prescribed  in  the  neit  section. 

t  uai.  Id.|  how  flaal  Jadsncnt  eatered  and  Bet«l«d  la 
•ntaiH  cBKa. 

In  an  action  triable  by  tbe  coart,  an  Interlocutory  judgmant, 
~a<«tcd  Bpon  a  default  in  appearing  or  pleading,  or  pursuant  to 

ifirction  contained  lu  a  decision  or  report,  may  state  tbe  sab- 

"**  of  tbe  final  judgment,  to  which  the  pnrty  will  ba  entiUed. 
my  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
I  reterc;.  In  that  case,  finsl  jndgment  shall  not  be  entered, 
"  1  settlement  thereof,  aubscribed  by  tbe  judge  or  referee,  is 
-    Where  au  loterl«catory  Judgment  awards  coats,  they  mar 

'  iwaided   geaerally,   witboDt  specifyina   the   amount   thereof. 
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Where  I  ho  final  judgment 
have  nol  been  taxed  when 
for  tbe  inKxiDt  of  tbu  von' 
the  costs  muBt  bu  taxed,  a 
the  clerk,  when  the  final  ju 

■  Where  a  reference,  or  i 
in  Hection  1015,  or  section 
either  party  may  ap|)ly  for 
new  writ  of  inqniry,  upon 
mitted,  to  his  prejudice,  i 
npon  the  execution  of  the  ' 
cHHe,  the  application  may 
entered.  Hi  that  c«8e,  the 
or  after  the  new  hearine. 

i  1XS3.  Motion  for  Judi 

A  notion  for  judgment, 
b^  either  party;  and  must, 


I  lit84.  [Am'd,  ISOS.]    I 


Where  final  Judgment  is 
by  a  verdict,  report,  or  de 
from  the  time  when  the 
decision  was  made,  to  th 
compnted  by  the  clerk,  at 
in  the  amount  of  the  jud 
Id.,  I W,  sm'd 

t  1236.  lAm'd,  1S»T.]     ' 

Every  interlocutory  judi 
by  the  clerk  aud  filed  in 
shall  constitnte  the  entry 
addition  to  the  dockot-bo< 
book,  styled  the  "judgini 
judgments  entered  in  his 
L.  IBM.  cti.  in.    Id  effect  AprI 

I   ia»7.  [Am-«,  1BT9,] 


The  clerk,  upon  enterin 

the  'indgmi'nt-roll.  which 
-vision  is  otherwise  made  t 
tnons;   the  pieadiDgs.  or  ^-.  , 

i-.<i",C..(H1nlc 


1. 1,  >.  2  JtlDGMBNT-ROLL.  |J  1288-41 

Dterlocutory  judgment,  if  any,   or  copies  thereof;   Hud  each 

■  on  file,  or  a  copy  thereof,  and  a  copy  of  each  order,  which 
r  way  inyolTGB  the  merita,  or  necessarily  stfects  the  judr 

.  If  judgment  1b  taken  b.v-  default,  tbe  judement-roll  must 
xiDtBia  the  papers  required  tf.  bo  filed,  upon  so  taking  judg- 
.  or  upon  making  application  therefor;  together  with  any 
t,  deciaiOQ  or  writ  of  intjuiry,  and  return  thereto.  If  judg- 
ia  taken  after  a  trial,  tlie  judement-roll  must  contain  the 
a,  raport,  or  dectoion:  each  offer,  if  any,  made  as  preacribed 
!s  act,  and  the  exceptions  or  case  then  on  file. 

S8.  14.;  br  frlioiB  prepured. 

■  judgment-roll  must  be  prepared,  and  furQlahed  to  the  clerk, 

e  attorney,  for  the  party,  at  whose  instanca  the  final  judg- 
ia  entered;  except  that  the  clerk  must  attach  thereto  the 
sary   original  papers,   on   Qle.       But   the   clerk   may,  at  hla 
i,  make  up  the  entire  judgment-roll. 
jn»(e  (M  IntrediBtorTptut  o(  Ou.  Proo,l381. 
»».  TiBtr  o(  ailBB  Jndarment-roll  to  be  note!. 
'  clerk  must  make  a  minute,  upon  tlie  back  of  each  judgment- 
iled  in  his  oSce,  of  the  time  of  tiling  it,  spci^ifying  the  year, 
li,  day,  hour,  and  minute,    A  proceeding  to  enforce  or  collect 
J  judgment,  cannot  be  taken,  until  the  judgment-ioU  1b  filed. 

=40.  Wbcn  ■  JndKmeat  mar  be  *B(iirced  by  exeoallon. 

either  of  tbe  following  cases,  a  Qnal  judgment  ma;  be  en- 

J  by  eiecntion: 

n'here  it  is  lor  a  sum  ot  money,  in  favor  of  either  party;  or 

a  the  payment  of  a  sum  of  money. 

n^here  it  la  in  favor  of  the  plaintiff,  in  an  action  ot  ejectment, 

'n  an  action  to  recover  a  chattel,  where  ft  award*  a  chattel 

her  party. 

ItDta  ror  Co,  Pros.,  put  of  I  B9.  8«e  i  \3fl4,  foM. 

MI.  Wbea  ■  Jadtnient  mar  be  eatemed  br  v«>lBb-> 
:  for  dlaobeytns  It. 

Of  the  following  cases,  a  judgment  may  be  enforced, 

»y  thereof,  upon  the  party  a^inst  whi " 
cer  or  person,  who  is  required  tberel 
__.._..,     ..  and.  1(  he  refuses  or  wilfully  neglects  __ 
It,  by  punishmg  him  for  a  contempt  of  the  court: 
ifhere  the  judgment  is  final,  and  cannot  bo  enforced  by  eie- 
1,  as  prescribed  in  tbe  last  section. 

where  the  judgment  is  final,  and  part  of  it  cannot  be  on- 
]  by  execution,  as  prcRcribed  in  the  last  section:  ia  which 
the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
1  as  prescribed  in  this  section. 

^here  tbe  judgment  is  interlocutory,  and  requires  a  party 
.  or  to  refrain  from  doing, 'an  act.  except  in  a  case  speciCad 
>  next  BUbdi vision. 

JVhere  the  judgment  requires  the  payment  of  money  Into 
or  to  an  officer  ot  the  court;  except  where  the  money  Is  due 

■  contract,  express  or  hiplied.  or  as  damages  for  non-per- 
'       '      '  '  specified  in  this  lubdiTiBioD,  It 


udxmeDt  i»  final,  it  may 
ID,  eitber  BimultaneouHlj' 
I  execution  thereupon,  aa 


i*pt  whpre  spi'i-jal  proTii 
■rtj-  fidjudgtN.!  to  be  sold, 
sitnated  by  the  Eh^riff  i 
ed  !ij-  tlie  ciiurt  (or  tbat 
ace  to  the  pun-haspr.  If 
e  county  nnd  imrdy  in  a 
lo  of  the  irhiMe  iiill  lie 
renderiuE  jiidRnient  mo 
ich  real  propiTty  Khnll  h{ 
as  the  richt.  title,  or  tntc 
lothinK  contained  in  thi( 
ndify  the  provisiuna  of  n 
al  property  under  n  judg 
cuinf  county  of  the  state 
Proc.,,lMt  KuteucB  but  one, 


MS.  [Am'd,  1BT7.]     Seo< 

lere  a  referee  ia  appoiute 

:ourt  may  provide  for  hi. 
IS   juBt,   (or   the   proper 

the  sale;  or  (or  the  [ 
tly  to  the   person  or  pe 

lys. 

M4.  [Am'd.  1879.)    Con' 

convey ance  o[  property, 
pursuant  to  a  judgment, 
irtieti.  whose  right,  title 
distinctly  state.  In  the  g 

clause,  any  of  the  other 
laaer  is  not  bound  to  ac 
iting  it  in  liable  for  the 
by  the  omiBsiou,  wliethc 


I,.  i-.<i",G(Hinlc 
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AKTICI.I1  THIRD. 

gmeni;  effect  thereof ,  ae  a  lien  upon  real  properl]/; 
td  ditoharffiTig  the  lien ;  tatitfaction  and  attign- 


'4,    180S,]    CertBin    clerk*    t*    Icae*    4Mlc*t- 


clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
St  keep  oDe  or  more  books,  raled  in  colaiiiD*, 
making  the  entries,  prescribed  la  the  next  section; 
ust  docket,  in  its  regQtar  order  and  according  to 
■h  Judgrnent,  which  De  Is  required  by  this  article 


e  expei 


e  ot  procuring  a  new  book,  whep  uece»- 


large. 

to   docket  JodKioeiila. 

ipecified  in  the  lust  aectioD,  must,  when  he  61ea  a. 
ipou  a  judgment,  rendered  in  a  court  of  which  ho 
,  the  judgment,  by  entering,  in  the  proper  docket- 
wJQg  particulBJH,  under  the  initial  letter  of  tlie 
'  judgment  debtor,  in  its  alphabetical  order: 
,  at  lengtb,  of  the  judgment  debtor;  and  alio  hli 

and  trade  or  profeBsion,  tt  an;  of  them  are  atftted 
it. 

of  the  party,  in  whose  favor  the  judgment  was 


-,  and  minute,  when  the  judgment  was  docketed 

2»3__  i.,<|...,G(H1nlc 
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0.  Tlie  cuui't  iu  wbicb  th«  judgment  nfts  reDdared,  nad,  If  It 
was  rendei^d  iu  the  aupreiue  court,  the  couuty  whera  tbs  judf- 
mcut-ioll  is  tiled. 

7.  The  UAme  o(  tbe  attorney  for  the  part?  cecocMins  tk» 
jadcment. 

If  there  a.re  two  or  more  judgment  debtors,  those  entries  Biist 
b«  repeated,  under  the  initial  letter  at  the  suroaaie  dI  each. 

1  K.  fl.  aei,  I  !■  (1  Edm.  STS),   remadFllcd  uM  aia'il, 

I    1247.  FillBK     truaBerlpto,     nsd     dooketln*     J«<CM*mts 

A  clerk,  with  whom  a  judgment-roll  Is  filed,  upon  a  JndemcDt 
docketed  as  prescribed  in  the  last  section,  muit  furnllE,  to  a&r 
person  spplying  therefor,  and  pajtng  the  fees  allowed  br  law,  one 
or  more  transiTipts  of  the  docket  of  the  judgment,  attested  br 
his  ilgnsture.  A  rninnty  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  at  his  fees  therefor,  immediatelr  fit* 
It,  and  docket  the  jiidicmeiit,  as  prescribed  in  tbc  laat  aection,  to 
the  appropriate  docket-book,  kept  In  hla  office. 

L.  IMO,  eta.  *se,  I  26  (t  Edm.  eS2),  (Oi'd, 

I   1048.   PFUltr   for   clerk's   nesleot. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  Jndgmmt 
required  to  be  docketed,  or  1o  furnish  a  traDscrlpt  ot  a  judgmeDt. 
so  docketed  in  his  oGBce,  as  prescribed  in  the  last  two  aecUona, 
forfeits,  to  the  person  cfncrit^ed,  two  handred  and  fifty  dollars^  in 
addition  to  the  damages  sustained  by  iwwen  of  the  omiaaion. 

■  R.  B.  M3.  I  ao  (a  Mm.  n«). 

I  1249.   DocketB    to   be    pnbllo. 


W..  I  IB. 

I   12B0.  Jadrment  not  to  be  k  lien  natll  daoltatcd. 

A  judgment,  required  to  he  docketed,  as  prescribed  In  tUa  aj- 
ttcle,  neither  affecta  real  property  or  chattels  real,  dot  Is  entitled 
to  a  pri'fiTeuce,  nutll  the  juogmeut-roll  ia  filed,  and  the  Jodcmant 


I   HotDtODi 

Bieept  as  otherwise  specially  pcescrilied  by  law,  and  eicept 
also  na  in  this  Bcction  lielow  providt'd,  a  judgtoent,  hereafter 
rendoreil,  which  is  docketed  in  a  county  clerk  s  ofBec,  aa  prp- 
sctibed  in  this  article,  binds,  and  is  a  charge  uiwiu,  for  ten  yearn 
after  filing  the  juitgnicnt  roll,  and  no  longer,  the  real  property 
and  chtittels  real,  in  that  county,  which  the  jtidgment  debtor  lina 
at  the  time  of  so  docketing  it,  or  which  he  arijiiires  at  any  time 
afterwards,  and  within  the  ten  years.  ProTided  however  that 
no  judgment  shall  he  a  charge  upon  or  bind  the  real  prot>erty 
nf  any  person  unleM  and  until  he  lie  designated  by  bin  namt>  in 
a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  eounty 
Where  Ruch  property  is.  llpon  such  notice  to  a  judgment  debtor 
H  the  court  may  direct  the  lupreme  court  mar  order  that   any 
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erelorore  or  hereafter  reuderi>d  thercia  against  such 
mended  «o  as  to  daaiguate  aucb  debt«r  by  bU  name 
e  cUrk  of  the  county  in  which  tlie  judijment  roil  Ib 
:t  sucb  judgment  an  so  ameniledi  and  from  the  time 
>cket  d»ring  the  rvmaiiiiler  of  ten  yeura  tr'jm  the  fil- 
judgujent  I'oil,  tiuch  judgmeut  shalJ  biud  aud  be  a 
I  the  real  property  aud  chattels  real  in  that  county 

judgment  debtor  may  have  at  the  time  of  BUch  re- 
lay thereafter  within  said  teu  years  arquire,  and  a 
f  Huch  new  doeket  may  be  liled  and  docketed  in  the 

clerk  of  any  other  county  in  the  state  in  like  mauner 
:e  effect  as  a  tranacript  of  au  original  ducket  may  be 
Biich  notice  to  a  judgnieut  debtor  as  the  court  may 
?ourt  other  than  the  supreme  court  may  order  that, 
-*   heretofore  or  hereafter   rendered   therein   against 

' docket  thereof  in  such  court  be  amended  so 

debtor  by  bis  name,  and  at  any  time  after 
I]  have  been  made  a  trnnairript  of  the  docket 
gment  as  so  amended  may  be  fili'd  and  docketed  iu 

the  clerk  of  any  county  in  this  stnle  in  like  manner 
ke  effect  as   a  transcript  of   an  original   docket  may 


St,   IMG. 

est    »T09vrtr    vam-Y    be    levied    npu    after    ten 

years  after  filing  the  judgment-roll  hove  eipiced,  real 
a  chattel  reel,  which  the  judgment  debtor,  or  real 
ich  a  person,  deriving  bis  right  or  title  thereto,  aa  the 
see  of  the  judgment  debtor,  then  has.  iu  any  county. 
ed  upon,  by  virtue  of  an  execution  against  property, 
e  sheriff, of  thot  county,  upon  a  judgment  hereafter 
'  filing,  with  the  clerk  of  that  county,  a  notice,  Bub- 
le  sheriff,  describintc  the  judgment,  the  execution,  and 
levied  upon;  and.  if  the  interest  levied  upon  is  that 
r  devisee,  specifying  that  fact,  and  the  name  ut  the 
:ee.  The  notice  must  he  recorded  and  indexed  by  the 
otice  of  the  pendency  of  on  action,  for  that  purpose, 
it  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
IB  a  parly  to  an  action.  The  judgment  binds,  and  be-, 
rge  upon,  the  right  and  title  Ihun  levied  upon,  of  the 
^btor.  or  of  his  heir  or  devisee,  as  the  case  may  be. 
e  time  of  recording  and  indexing  the  notice,  and  until 
1  is  set  aside,  or  returned. 

,Abd    held   under  eonlract    not   bound   br  iadft- 

'Ht  of  fl  nprsnn    holding  a  contract  for  the  purchase 
ind  by  the  docketing  of  a  judgment: 

_  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 

jud  gment. 

Bmi  pingrapb  at  I  1  (1  Mm.  890).    See  SI  «'•■  18"*,  !"*■ 
eterenoe  or  mortKase"  for  pnrchane-moner. 
il  property  is  sold  and  conveyed,  and,   at  the  same 
:gage  thereupon  is  given  by  the  purchaser,  to  secure 
.  of  the  whole  or  a  part  of  the  purchase-money,  the 


■erty,  i; 
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1  B,  S.  T'ta,  ]  S  U  Kim.  TOOl,  am'd. 

I   12BS.    CertKln  time  not  to  b*  lacludrfi  la  the  ten  reara. 

The  time,  during  which  a  jadcment  creditor  is  etarcd,  bf  an 
iujunclion  or  other  order,  or  by  tie  oiieration  of  an  appeul,  or  bj 
express  provlBion  o(  law,  from  eDforcioK  a  judgmciit,  is  not  a 
part  ot  the  ten  yean,  to  which  the  lieu  ot  a  judgment  is  limited 
bj  this  article.  But  this  section  does  not  extend  tlie  time  of  the 
lien,  as  againBt  a  purchaser,  creditor,  or  mortgagee  in  good  faith, 
Co.  Piw.,  ncond  Hnunea  of  |  2BJ,  im'iL 

(  12SC  Conrt  mmy  order  Ilea  Df  Jndsinent  to  Ife  bds- 
peDded  upon  apppal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  hQs  been  giren,  EUflicient  to  eatitle  the  api)ellaDt  to 
a  stay  of  the  execution  ol  the  judgment,  without  an  order  for 
that  ijurpose,  the  court,  in  which  the  judgmeut  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  rmpondcat. 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  againnt  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  fnith,  the  real  property  or  chattels  real,  ii|ii>u 
nhich  the  Judgment  is  a  lien,  or  a  portion  thereof,  aperificHlly 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  ia  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  dnchef  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  siih- 
staotlalty  as  follows:  "Lien  suspended  upon  appeal.  See  ord^r 
entered  ,  adding  the  proper  date.  If  a  portiou  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
■nbstantially  as  follows:  "  Lien  partially  suspended  upon  appeal. 
Pee  order  entered";  adding  the  proper  date.  The  clerk  mnat, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-tKiok,  as  requited  by  the  order. 

aubiHtuI*  for  Co.  Ppoc,  pBrt  of  )  2M. 

I  IXsr.  From  wbat  time  order  ■aapends  tlie  Urn. 
Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  conrt,  it  operates  as  a  suspension  of 
the  beu  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  anil 
the  proper  entry  made  In  the  docket-booh.  If  the  properly  ex- 
empted is  situnted  in  anolher  county,  or  if  the  order  was  uiade 
by  a  court,  other  than  the  supreme  court  or  a  county  court:  the 
order  operates  as  a  suRpeiision,  from  the  time,  when  the  proper 
entry  is  made  in  the  dncket-l)OOk,  kept  by  the  clerk  of  that  county, 
ax  prescribed  in  (he  next  section. 

Id. 

I  ISBR.  now  Hen  MnapeBded  In  aur  other  conatT- 
The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  bin  fees  therefor,  (urniKh  to  the  party  who  obtained  the 
nrder.  one  or  more  tranncripls,  attested  liy  his  signflturi',  nf  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  otiire  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  immedistely  file  sudi 
■  tranecript;  and  make  an  entry  upon  the  docket  of  the  judgment. 
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lis  (Iccket-book,  aubstantialli 
_  .  . .      .., ,   .  ,   "  Lien  partinllr  suRpended  ' , 

iccording  to  tbc  entry  upon  the  oriiciDBl  docket,  and  also,  "  See 

iriMcript  filed  ";  adding  tbe  proper  date. 
u 

I  llSfi.    n'hea  and  kow  lien  rotorcd. 

At  any  time  after  n  judgment,  which  has  ceased  to  be  a  !leo, 
M  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
Iherefrom  fs  dismiased,  the  lien  Ihereot  may  be  restored,  hh 
foUoK-s: 

1.  The  clerk.  In  whose  office  tbe  jndgment  o(  affirmance,  o" 
th*  order  dismlsHinc  tbe  appeal,  is  entered,  must,  npon  the 
request  of  tbe  judgment  creditor,  docket  the  judgment  anew, 
as  it  wBB  oriBinsUy  docketed,  but  in  the  order  of  priority  of  the 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  worda, 
"Lien  reKtored  by  redocket";  ndilin^  the  date  of  rcdocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  n 
fODDty  clerk,  in  whoae  office  an  entry  of  the  Buspensiou  of  the 
litn  baa  been  made,  aa  prescribed  in  the  last  two  sectiona;  and 
Ihereupon  the  judgment  must  be  do<'ke(ed  bv  him  anew.  In  tlie 
order  of  the  priority  o(  the  new  docket.  The  clerk  who  so  rc- 
docketa  the  judgment,  must  make  an  entry  upon  the  new  docket, 
iDbflantinlly  ns  follows;  "  Lien  restored  by  redocket.  See  tron- 
sfript  tiled    ;  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  tor  the  unex- 
pired period  thereof,  aa  if  Ihe  order  had  not  been  made:  but  with 
libe  effect  only,  as  againat  judgment  creditors,  purcbasera,  and 
utontragees  in  good  Caltb,  as  it  thu  judgment  bad  then  been 
int  docketed. 

{izeo.   [Am-d,  1S»0.]   Docket  of  JadsiBeiat,  bow  eancelleil. 

The  docket  of  n  judgment  must  be  cancelled  and  discharged 
by  the  clerk.  In  wliose  office  the  judfiment-roU  is  filed,  upon  filios 
with  him  a  satiaf action-piece,  describing  the  judgment,  and  exe- 
rnted  aa  follows: 

1.  (Am'd,  iswe.]  Except  aa  otherwiae  prescribed  in  the  neil 
nibdirialon,  the  satisfaction  piece  niiiEt  be  executed  by  the  party 
ia  whose  faviir  the  judgment  was  rendered,  or  hia  executor  or 
administrator;  or,  if  it  is  mode  within  two  years  after  the  entry 
of  jndgment,  or  after  the  entry  of  final  iudgment  or  order  of 
ifGrmance.  by  the  attorney  of  record  of  the  party.  But  where 
the  authnritj-  of  the  attorney  has  been  revoked,  a  satisfaction  by 
him  is  not  conclusive,  against  the  person  entitled  to  enforce  th-; 
judgment,  in  respect  to  a  person,  who  had  actual  notice  of  th« 
revocation,  before  a  payment  on  the  judgment  was  made,  or  ( 
purchase  of  property  bound  thereby  was  effected. 

2.  If  an  aa^i^nment  of  tbe  judgment,  executed  by  the  party 
ia  whose  favor  it  waa  rendered,  or  his  executor  or  administratol 
has  been  filed  ID  the  clerk's  office  tlie  aatis faction-piece  must  be 
fiecnted  by  the  person,  who  appears,  from  the  assignment,  b' 
from  the  laat  of  tbe  subsequent  assignments,  if  any,  ao  Sled, 
ihr>wlng  a  continuous  chain  of  title,  to  be  the  owner  of  the  judiv 
lnfTil:  or  by  his  executor  or  admiiilstnitor. 

S.  If  the  aatlafact ion- piece  is  executed  by  an  attorney  in  fni't, 
in  behalf  of  !i  person  aiithnrized  to  execute  it,  other  than  th-' 
itlomey  of  record,  an  inatrument.  containing  a  power  to  I'c- 
biowledge  tbe  aatiafaction,  must  be  filed  with  the  satlsfactioi- 

DKiliiHinvGoOglc 
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piei'e.  uuli^iiS  it  bas  been  recorded,  !□  the  pr(>])Cr  book  for  recurd- 
ing  dt-'edK,  iu  that  or  aiiothtr  couDty:  iu  wliicb  case,  the  satifl- 
factiou-jiiei*  nuiat  refer  to  the  record,  and  tbe  rlerk  may,  for 
his  ovrn  iiiileuinit]-,  reqiiiri-  evidence  of  a  record  remaining  ia 
auother  oflire. 

The  execution  of  each  natisfact  ion -piece  or  power  of  altorne; 
niuiit  be  ncknowleilced,  before  Ihc  clerk,  or  Lis  depul}-,  aud  cer- 
tifiml  by  Iiitn  thereupon;  or  it  nmst  tie  acknowledged  or  iiroved, 
and  certified.  In  like  manner  ns  a  deed  to  lie  recorded  in  the 
coiintj'  wliere  it  is  filed. 

2  K.  H.  3S3.  II  SZ.  ax  ind  24  (3  Bdm.  aTS).  nod  U  IS34,  rb.  SBZ. 
II    1,    :   IIIHl    3    (4    Eklm.    022j;    L.    lS9a,    ch.    US.     Id    eft«ct   Sept.    I.    1889. 

I  IXSl.  SKtlatnetloii-plree  to  fee  ttivKn  am  parment  of 
JaiimicBt. 

Tlie  peiwjd,  entitled  to  enfiirce  a  judgment,  must  eioeute,  aud 
nciinuwIedKe  before  the  proper  oOicer,  b  satisfaction-piece  thereof, 
i(t  the  refinest  of  the  judgment  debtor,  or  of  a  person  interested 
in  tlic  prnperty  bound  by  the  judgment,  upon  pre^ntation  of  n 
tifltinfaet  ion -piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  tlie  fees  allowed  by  law  for  taking  the  aeknowledg- 
monl  of  a  deed. 

III..  I  25  l3  Rrlm.  3TS>,  oni-il. 

I   1262.    [Ani*d>    IfWn.]      Aniitsriinr    nnM    ockDOTrledKr    «■• 

A  iM'niui)  who  liH8  heretofore  executed,  or  heroiifter  eiei-uteH. 
n  wrilten  HHsigtinient  of  a  jndgment.  owned  by  him,  wilhniit 
ni-knowh'dRiuK  (he  execution  tbercof.  liefore  au  olHcer  authorized 
h>  take  llie  nekiiowledginent  of  a  deed,  mnnC  no  acknowlerlfre  it. 
nl  the  reqneflt  "t  liix  nsKignee.  or  of  a  suliseiiuent  ast^ignee  thereof, 
or  of  the  jiidginenf  debtor,  upon  preaeiitatiou  of  tbe  aasisnment, 
and  p.iyinenl  of  the  olDcer's  fees. 

T  aie  aotlee. 

-.    .     -   -   -      -  -  -Ice  wilhiu  the 

Btate,  for  tbe  regular  transnelion  of  buainesa,  in  person,  who 
beconies  the  owner  of  a  judgment,  by  Tirtue  of  n  general  nasiKn- 
ment  for  the  benefit  of  creditors,  or  of  ao  appointment  ns  a 
re<'piver,  or  trustee  or  aaniKiiee  of  an  insolvent  debtor  or  bntik- 
TWjit,  may  file  with  the  clerk,  in  whose  ofllce  the  jadgnient-roll  is 
fileil.  a  notice  of  the  nssigiiraent,  or  of  his  appointment,  am]  of 
his  ownership  of  the  judgment.  The  notice  must  be  stibscrilwd 
hr  him.  adding  to  his  signature  his  place  of  residence,  anil  ninn. 
If  he  n'sides  williont  the  State,  his  office  address.  A  noti<-p  so 
filed  has  the  mime  force  and  effect,  for  (he  purpose.f  of  this 
article,  an  if  it  w-ns  au  UNsignment  of  the  judgment. 

B  12114.  Rutrr  ■■>  dopkvt.  nnnn  rptnra  of  ezceallan 
■HdBlled 

Where 
clerk  mu 

tion.  in   Ihe  drwket  of  the  judgment,   upon   which  i 
Tben-upoii    the   judgment   is   deemed   satisfied,   to   t 
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Ibc  amount   retiirued   as  collertcJ,   iiule^s  the  retrirn  Ih   racated 


I  120(1.  Id.|   where   esrcatloa    r«tnr>c4    annttlnfted. 

^'hrre  an  eicculiou  ik  retui'ued  wliiilly  iiQsntiiifiod,  tlie  clork 
must  iniDiediatoly  mnkr,  in  Hie  ilni/ket  (if  tlic  judmtpRt,  nuou 
icliitb  it  iruK  iMUtxl,  an  entry  of  the  fact,  atnting  tlic  time  when 
the  exeriiiiuD  n'us  returned. 

I  12G0.   SkerlS  to  Klve  copy  oC  Hattitfled  esecntloat  cleric 

A  KberifT,  upon  being  paid  llie  full  noiount  due  uiioii  an  eiLeen- 
tiua  iu  bis  huDdM.  muHt  huiuediutely  uidoriie  tberpu|>uu  a  return 
of  saiisfnetion  thereof.  He  niuHt  nlxi)  deliver,  tu  the  iieraon 
making  the  payment,  upon  the  latter'a  reiiuest,  and  payment 
uf  tlie  fees  ntlon'cd  by  law  IhiTeffir,  n  (-iTtiliitl  [iiiiy  of  the 
eierution,  and  of  the  return  of  Kiiliatai'tiim  tbei-eupon;  whioli 
amy  be  filed  with  the  clerk  (if  the  eainc  eounty,  who  must  tlier(^ 
upoQ  cancel  and  di!<('bHrR:(-  the  docket  uf  (he  judgment,  as  if  the 
judsment-roll  was  filed  in  liix  office,  and  the  esecutlmi  wor  re- 
tarned  to  him,  an  fiatinfied.  But  thin  section  ilncM  not  exonerate 
Ibe  sheriff,  from  bis  duty  to  return  tiie  execution,  to  the  clerk 
villi  wbon  the  judgment-roll  In  filed, 

1-   ISOO,   rt.    S.    I   I    (4   P'im.   6331,    aru'il.     Bw   I   1360. 

I  1207.   Docket)   wlien    to   be    illiieharBed    and    eaneelled. 

The  clerk  of  u  countv,  with  whom  a  iudguient  has  been  dock- 
ttrd,  mufit  cancel  and  diiichiirt;e  the  docket  then.'oF,  oimn  the 
filinn,  with  him,  of  a  certificate  of  tbc  clerk,  with  wiioiu  the 
jndgmeDt-roll  in  filed,  showing  that  the  jiidgmeut  has  )>ocn  re- 
ifried,  vacated,  or  satinficd  of  record;  or  the  certiBcnte  of  the 
cierk  of  the  county,  with  whom  a  copy  uf  an  execution,  and  of 
a  return  of  8nllilfa<^ion  thereupon,  hnre  been  fik-d.  as  pi'escribed 
in  the  last  Hection,  showing  that  tbcy  have  lieen  mt  filet),  and  the 
ilockct  cancelled  niul  dincUarsed  accordingly. 

L.  Dicn.  ch.  n,  I  2,  and  U-1»I4,  c]i.  KM,  I  B  |4  Eilm.  0£T),  (HmwIlrtilHl. 


1  1200.    Potrcr   of    canrt*    reapectlnfr    docket. 

i  court  of  record  has  the  same  power  nnd  iurisdietion,  ^  in- 
laming  the  docket  of  its  judguieuls,  kept  by  n  couoly  I'lerk.  which 
it  hag  cnnceniing  the  docket,  kept  liy  iti  own  clerk.  It  may 
A'tM't  that  snch  a  docket  Ih-  .imendod;  or  tlint  its  judgment,  there 
ilocketed,   be  docketed  nunc  pro  tunc. 

I  1S70.  Clerk   (o  flic  anil   note   asulirnmeDt  ot  JndKmeat. 

rpon  the  presentation,  to  the  clerk  of  a  court  of  record,  of 
u  igsignmeiit  of  n  judgment,  entered  in  Ills  olllec,  e:cecutpd  by 
,  >  pfTBon  entitled  to  satisfy  the  Judinncnt.  ns  prescribed  l)i  seetlmt 
I  12a)  of  this  act,  nnd  otherwise  exeeuted  as  prescrlliod  in  that 
J  •iTion,  with  respect  to  a  ijafisf  act  ion-piece,  and  upon  pannpnt 
I  ri  the  fees,  alloW(id  by  law,  for  filing  a  transcript,  and  docketing 
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ju<]siiit.>iit  tliiToiiiimi.  tlip  clerk  niunt 
■lit  ill  Ilia  olHre.  iiml  mnko.  ii|>im  iL 
I  olitry  iif  till'  fuct.  und  of  llip  ilay  ■ 
parate  Ixiuk  for  llio  eutr.v  of  nnsic 
try,  TvtcTriug  iii  the  page  of  the  Uh 
sigiiiiient  JH  uulfU. 

I  1271.      [Repealed.  1879.] 

1  \ST-J.  Tu   whnt   Jadgmcnl*  and 

•pile-. 

This  nrtioli'  applies  only  to  a  judgti 
8tim  of  money,  or  ilirer'ibi-  Il»'  I>:iy 
:d  to  an  exi^cutioii  iaitueil  upon  aueb  i 
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TITLB  II. 

Judgment!  tftken  without  prooMfc 

tltkla  1.  CunfeutoD  of  Indimeot. 

I,  aalimlailsD  ot  >  uiotKiTtnr,   Dnaa   tieu  (dodttviL 

AHTICLB    FIRST. 

Ctm/embn  of  judgment. 

Sac.  1773.  JudgmeDt  maj  be  cosfp«Bed. 

IJIsi  SUtemcDt'to  b*  Sled.  iDd  JudgoHnt  antend. 
I»g,  JvUnifill-TDU;  AockftiDK  ind  enforcliu  Itag  ludgDHat. 
isn.  EieedttoD,   where  tbe  Jgdimt^nt  li  doe  lU  due. 
1178.  ConfeMloD  bj  ooe  of  several  jolnl  debtor.. 

I  12T».    [Ani'd.      1877.     1K07.      1»0».]      Jadirment      hibt     be 

\  iii'iBiBpnt  by  cnnfesHJon  may  V  enterpd,  withont  action, 
fith^r  for  money  dne  or  to  berome  diip.  or  ti>  secure  a  person 
■raiiiHt  (vintinKent  liability  in  bebalf  of  the  defendant,  or  botb, 
»s  pw-HTihed  in  thia  nrtiele. 

rn.  Pr™...  I  WB;  L.  I8S7,  eh,  SS.  Ain'd  hj-  I..  1OT6.  ch.  B5.  Al-o  partlj 
mwW  hv  L.  1»0B.  eh.  10,  S»  ConBolliUred  L«i™.  [It.  Domendc  Relations 
^"ll  ^U    Sei-  iwte  ST  ol  notes  ot  Boud  of  SCatutoTT  OousolldallDn  nt  end 

I  U74.  fltateBieiitf  forai  tberesf. 

A  written  BlHtement  must  be  made,  and  signed  by  the  defamd' 
"t.  w  the  lollonlDK  effect: 

1.  It  inuBt  state  the  sum,  for  which  jndgment  may  be  entered, 
■nn  anthonze  the  entry  ot  judfcmeat  therefor. 

X^It  the  judgment  to  be  confessed  ts  for  money  dne  or  ro 
bewme  due,  it  must  atate  concisely  the  facto,  out  of  which  tba 
wbt  arose;  and  muat  show,  tbat  the  sum  confesaed  therefor  la 
justly  dnp,   or  to  become  due. 

3,  If  the  judgment  to  be  confesaed  ia  for  the  purpose  of  secur- 
u«  the  plalntiCt.  agaluat  a  contingent  liability,  it  must  state 
wnenely  the  facts,  constituting  the  liability;  and  must  show, 
™t  the  anm  confessed  therefor  does  not  eice«d  the  amount 
of  Uie  liability. 

Th^  statement  most  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  maltera  ol  fact  therein  act  forth  are  true, 
!<■■.  f  383,  am-d. 

)  ISTB.  [Am'd,   189S.]    Statement   to   be   flled,   and   Jadv- 

At  any  time  within  three  years  after  the  statement  la  TeriGed, 
"  tnay  be  filed  with  a  county  clerk,  or,  where  the  sum.  for 
*»ich  judgment  is  confessed,  does  not  exceed  two  thousand 
™l«rs,  excluBlTe  of  Interest  from  the  time  ol  making  the  state- 
jent  with  the  clerk  of  the  city  court  of  the  city  of  New-York, 
inerenpon  the  clerk  must  enter,  in  like  manner  aa  a  Judgment 
■entered  in  an  action,  a  judgment  for  the  aum  confeaaed,  with 
2«J  which  he  must  lax  to  the  amount  of  fifteen  dollars, 
■**^  diabnraementa  taxable  in  an  action.  If  the  statement 
H  With  a  county  clerk,  tbe  judgment  must  be  entered  Id 
2»i  >o<;lc 


^ 
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'  supreme  court;  if  it  ia  fil 
reified  ill  thi«  section,  the 
irt  of  wblch  he  ia  clerk.  E 
m  such  a  atatemeot,  after 
>.  Ptoc.,  I  S84.  lint  KDteOM  u 
f  12T0.   [An'd,     1879.]    J 

?be  clerk,  immodiatel]'  a  I 
ach  together  aoi  file  the 
the  judgment;  which  const 
nt  ma 7  be  docketed,  and 
ne  manner,  and  with  the 
:ion,  rendered  in  the  aame 
BtiofC  to  a  judgment  ■■  an 
»nt  thereto,  apply  to  a  jnd, 


IZTT.  KiFcntlon  where 

S'here  the  debt,  for  wllicl 
due,  execution  may  be  ii 
lection  of  the  sam  which 
lEt  be  in  the  (orni  preacribi 
Igment  for  the  fmll  anoaii 
me  1e>  Bubacribed  to  it,  mu 

■  Bheriff,  to  collect  only 
•reot.  with  interest  thereo 
twithatanding  the  iasiiing  : 

■  judgment  ahall  remain,  i 


I.,  recDilDder  of  t  ^^ 
1S78.   ConteBBtoD    by    01 

>De  or  more  joint  debtor!  1 
jt,  due  or  to  become  due. 
ite  in  the  confeaaioD.  the 
■ced  against  thoae  only  wl 
an  action  asaiDat  all  thR  Jc 
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ABTICkB  SBCOlfD. 

timUm  of  a  coatroversy,  uponfaelt  admitttd. 

IrDfenr.    hon'    nbrnllted    WItbout    prvcvM- 

lequent  procwdiogi  ngolatcd. 

iBtroversr,    hoir    an b milted    ivtihoat    proeeSB. 

ea  to  a  queatioD  Id   difference,   whlfh   might   be  tba 

.a  actioD,  being  of  full  age,  maj  agree  upoD  a  case, 
I  Htatement  of  the  facte,  upon  which  the  controversy 
id  may  present  n  written  Bubmissiou  tliereof  to  a 
cord,  which  would  hare  juriedicliuu  of  an  action, 
the  Bame  cause.  The  case  must  be  accompanied 
Sdavit  of  one  of  the  parties,  to  the  effect,  that  the 
is  real;  and  that  the  BUbmissioQ  is  made  in  good 
le  purpose  of  decerminipg  the  rights  of  the  parties, 
lion  most  be  aclinowledged  or  proved,  and  certified, 
ner  as  a  deed,  to  be  recorded  la  the  county   where 


ipcrs    to    be    filed)    oOBlroTerer    thereapna    he- 

■ctlon. 

Bubmiseion.  and  affidavit,  must  be  Sled  in  the  office 
of  the  court  to  which  the  submiBatoQ  is  made.(l)  If 
Ion  is  made  to  the  supreme  court,  the;  must  be  filed 

o(  the  coantj  clerk,  it  any,  ttpecified  in  the  submis- 
;outity  clerk  Is  so  specified,  Ihi-y  may  be  filed  in  the 
y  count;  clerk.  The  filing  is  a  presentation  of  the 
and  thenceforth  the  controversy  becomes  an  action: 
ovision  of  law,  relating  to  a  proceeding  iu  an  action, 
e  subsequent  proceedings  therein  except  as  otherwise 
a  the  next  scUou. 
tmdodat  U  labfUtut*!!  Iu  Co,  Fnc.,  1  tit.  snd  part  of  II  nl 

B>'d,  tSOB,  1899.1   9nbBe«nent  proeeedliiKa  rcsa- 

of  arrest,   a  temporary  injnDCtton,   or  a   warrant  of 

cannot  be  granted  m  Huch  an  action;  th«  coats 
always  in  the  discretion  of  the  court,  but  costs  cau- 
,  for  any  proceedings  before  notice  of  trial;  the  action 
fd  b;  the  court,  upon  the  case  alone:  and  the  case. 
affidavit,  and  a  certified  copy  of  the  judgment,  and 
r  or  paper  necesaarily  affecting  the  judgment,  con- 
adgment  roll.  It  the  actiou  is  iu  the  supreme  court 
ried  and  judgment  rendered  b;  the  appellate  diviaioo 
,  it  in  the  city  court  of  the  city  of  New  York^  it 
I  and  judgment  rendered  at  the  general  term  thereof. 
Dent  of  facta  contained  in  Ihe  case,  Is  not  sufficient 
e  court  to  render  judgment,  an  order  must  be  made 
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iiDiaMDg  the  Bubnuasion,  ulthont  costs  to  either  pert;;  tmlm 
e  court  permits  the  pnrties,  or,  in  a  proper  case  their  repre 
itatires,  to  file  an  additional  atatement,  which  tt  mar  <li>,  tn  iti 
icretion,  without  prejudice  to  the  original  atatoneat. 

.isa^eb.  tM;L.  IM^clLBX.    Ioefl«e(II>T«,Un. 
204 
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11S2 

Motlnn    to 

Mt 

Hide  Joflgme 
■side  ]Dil«iiieo 

' 

or    irn 

1 

1»S 

la.'  iftec 

«€ 

ittr'i    deith. 
wn   not   •   pa 

'^".rt'S^^mSr 

property  rem 

■'e 

ntltled 
t3"by 

EiceottoM  Id  csbh  of  dlsabllltr 
RHtftnttoD:    wMu    fllrectHl. 

ft... 

1  lasa.   HoUon   to    net    aalde   JadKBient    for    Irrevatarltrl 

A  motion  to  set  asido  a  final  pudgment,  for  iriejgalarltr,  shall 
not  be  heard,  after  the  expiration  of  one  juat  since  the  filing 
of  the  judgment-roll ;  uuli'ss  notice  thereof  is  given  for  n  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  csplrution  of  the  year;  or  the  tenn, 
for  nbich  it  is  thus  noticed,  is  not  held.  !□  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  Iohe  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 
3  B.  a.  3M,  i  2  Q  Sam.  371),   remodelled.     See  |  734. 

I  lZ8.t.  Motion  to  set  aside  JndKiueiil  for  error  In  taotl 
wkcn  It   max  1>e  made  by   pHrtr. 

A  motion  to  set  aside  s  Gnai  judgment,  rendered  in  a  court  of 
Keord,  for  error  in  fact,  not  nrisiiig  upon  the  trial,  may  be  n 

by  the  pnrly  against   whom   it  is  rendered;  or.   if  an  eieco 

bai  not  bei'n  iaaued  thereon,  and  the  judgment  has  not  been 
wholly  or  pa'tlj  satisfied  or  enforced,  hy  tlie  party  in  whose 
favor  it  is  rendered.    (See  i   1290.) 

2  R.  S.  E01.  parts  of  K  £  end  3  (1  Edm.  «18),  MHMOlldated  mil  sia-d. 


B  prescribed  In  the  last  section,  by  the  fotlowint 
persons : 

1.  Where  the  judttment  awards  a  sum  of  money,  or  a  chattel^ 
or  an  interest  in  real  property,  which  Is  declared  by  law  to  b« 
assets,  the  motion  may  be  made  by  hie  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  pOHaeSBlon 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
properly  is  determined  or  affected  thereby,  the  motion  may  bo 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descetided.  or  might  have  dencended,  or  by  the  person  to  whom 
he  devised  it. 

3.  Wher*  the  judRraent  is  rendered  against  or  in  favor  of  two 
or  more  persons,  the  notion  may  be  made,  jointly,  by  the 
mrrlTor.  and  the  penwn  who  would  have  been  entitled  to  maka 


VACATIKQ  JUDGMI 


1  K.  S.  Ml,  i  2,  (ubd.  2  in<I  3,  and  ]  B.  codk 
I  1285.   Id.)  bt  a  p«raon  not  a  part] 

A  motion  may  be  made,  oilfaer  Iwfore  oi 
efendant,  by  a  person,  who  Is  not  a  pnrtj 
a  fncr,  not  arising  upon  the  trial,  a  jud 
ction  against  a  tenant  for  lite,  or  foi 
roperty.  or  the  possession  of  real  properi 
]akiii£  the  motion  has  an  esiate,  or  is 
emainder. 

Id.,  1  2.  t^M.  4.  remodelled. 
I   lase.    Id.)   TThvn   nerer*!    parUcB  •: 

Where  two  or  more  pirsons  are  entitle 

Judgment,  ne  preBcrilied  in  the  last  thre 
f  tliem  may  move  Beparately:  but.  in  tl 
lotion  must  \ie  given  to  those  who  ilo  D 
lanner  as  it  they  were  adverse  parties. 
Babslltute  for  3  R.  S.  EBZ,  |g  T-IT. 
{   128T.  To    whom    notice    of  the    no 

Notice  of  a  motion  to  set  aside  a  final 
let,  not  arising  upon  the  trial,  must  b( 
arty,  or,  in  case  of  his  death,  to  eaeh  p 
loved,  as  against  the  moving  party,  to  i 
)r  the  same  cause,  ns  prescribed  in  thi 
lotion  is  made  bjp  the  party  against  v 
>ndered.  or  by  his  heir,  devisee,  execi 
•rvice  of  the  notice,  upon  tlie  attorney  o 
1  whose  favor  the  Judgment  is  rendered, 
'  it  was  served  upon  the  party. (2) 
(1)   Id.,  the  aubitance  of  )  IB,  Except  tbe  Hat 

I  1288.  td.|  when  real  prapertr  »e' 
leat    hail   he  en  eonveyed* 

Where  the  judgment  awards  real  propi 
lereof,  or  where  the  title  to.  or  an  esti 
■operty  is  determined  or  affected  thereby, 
'  estate  or  Interest  therein,  has  been  coi 
iity,  more  than  eight  days  .before  the  I 
}tiee  of  the  motion  must  also  be  given  ti 
!  the  properly,  claiming  under  the  con^ 
Z  It.  S.  S92.  remainder  of  {  IB. 
i  1286.  How  notice  Klven  ander  Ihli 
Notice  must  be  given,  in  a  case  specifie 
inal  service  of  a  written  notice,  or  of  ai 
hp  the  motion  should  not  be  granted;  or, 
)tice  cannot,  with  due  diligence,  be  foi 
,  any  manner  which  the  conrt.  or  a  ju( 
I  order  to  show  cause,  or  which  the  coi 

I  1290.  TVIthln   what  tirae  notion  ti 

A  motion  to  set  aside  a  finnl  iudgment, 
ising  upon  the  trUl,  shall  not  be  b«M 
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•ctioa,  after  the  eipirattoa  of  two  ^cars  ilnoe  tbe 
udgmeat-roll,  nnless  notice  thereof  is  giTtn,  for  a 
e  two  J-enrs;  and  either  the  hearing  is  adjourned, 
)re  orders,  until  after  the  eipiration  of  the  two 
term,  (or  which  it  ia  thus  noticed,  ia  not  held.  In 
nt,  the  motion  may  be  re-noticed  for,  and  heard 
erm  at  which  It  can  be  made,  held  not  let«  thkii. 
r  the  day,  when  the  first  term  was  appointed  ta 


evH«ii*  In  macB  of  dlMiMlitr- 


d  on  a  criminal  charge,  or  in  execution,  npou  con- 
imtoBl  offence,  for  a  term  lesB  than  tor  life; 
encb  a  diaability  ie  not  a  pnrt  of  the  time,  limited 
Hon;  except  that  the  time,  within  which  the  motion 
cannot  be  extended  more  than  five  yeara  by  such 
lOr,   in   any   case,   more   than   one   year   after   Hm 

>M,  f  I  aa  and  M. 


diren  and  enforce  restitution,  in  like  manner,  with 
I  Bnbje<!t  to  the  same  conditioua,  u  where  a  Jnds- 
led  iqtoD  appeaL 
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APPEALS  GBNBRALLT. 

CHAPTER  XH. 

Appeals. 


nru  II.— lpp«>l  to  tka  GDBrt  of  Ipptkli. 

TITLB  III.— lpp«*l  !•  tht  Bnpntte  Camrt  ttam  ka  Infarlor  C«uC 
TITLE  IV.— lrpMlt«tkalpp«llat*DlTlilaBof  thiBiprsBtCoiH. 
TIILI   T.— Irf •■!  Fren  ■  DatarmliatloD  In  a  Spaclal  Pn)»Mdl>(> 
TITLE  I. 


Order   •] 

■iS.', 


Ilea  peadtDf  appeiJ. 

apeclfr  iDlerlocntotr  ]iid(miDl 
lit    be    eulered.    PRKndliin    t 


hrn  »uper»e*«1  by  •ppail. 
I  bj  tbe  people,  et*- 


t  Judge,  duly  eiceptefl  fr 


r  special   procwdini  h 


I   1204.  Wbeii    pnrt}'    mnr  appeal. 

A  pdrty  ncKrlpvprl  may  nppeni,  in  a  case  prescribed  in  • 
chnpler.  oxfept  where  the  iiulRnient  or  order,  of  which  he  w 
plaiuu,  vras  rendered  ur  uudi;  iipuu  hia  default. 

Oo.  Proc..  {  32S,  smM  by  idriln;  lb.,  anal  clause.    See  1  Ssas. 


'■rflcH     ta     appeal] 

f  or  person  nppealini 

other  couri,  the  nam 
for  that  or  the  eourl 

iroceedins,  and  in  an. 

itioned,  may  be  omill 
in  cou sequence  of  th 


k'licn  a  pvmoii   entl 

aggrieTed.  who  is  no 
ituled,  JD  place  o(  a  t 
or  the  order,  or  the 

.cd,  It  it  hnd  been  pi 
HCcibed  in  this  chnpte 
:uni]Ot  be  heard,  uutil 
r;  and  i(  he  unreaaoni 
ion,  the  appeal  mEy  1 
(See  §  2dGe.) 

|ip«al  IT  hen  ad  vera 

e  adyerac  pnrty  has 
i>  rendering  of  the  jui 
at  appealed  from  nni 
bed  by  law,  an  nppi 
t  connot  be  heard,  nn 
>r,  as  the  case  renuii 
In  Hucb  a  eaeo,  an 
or  to  stay  the  eseci 
im,  muBt  recite  the  tt 
lertakins  enures,  aft< 
Bubetituted. 

ther  party  to  an  a; 
r  has  heretofore  die 
n  order,  subatitntint 
e.  within  three  mou 
■tofore  died,  within 
,  the  court,  in  which 
],  make  an  order,  rei 


•de  of  Riving  notice  I 
lay  of  the  order,  or 
I,  if  the  proper  perso 

proof,   by  affidavit. 

the  order,  may  rev 
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'J  1200.   Oril«r   or  ■nItBtlltitlan. 

Wbere  llic  appeal  is  frtim  ouv  fourt  fn  another,  o 
for  nil  (irder  of  «ul)Hlltiltl<>li,  nH  i prescribed  by  tl 
■eoli.>iiH.  ni.i«t  \K  iiKule  to  the  uppellat.-  fciiirt.  W 
iiervk-t>  of  iiulit-i.'  of  application  fur  nu  order  ban 
withiu  tile  State,  upou  the  iirojicr  reiiresentative 
deut,  an  order  of  Bulmtitutiun  may  be  made,  upon  tli-:  ui 
of  tbe  Hurviving  party. 

t   1300.   (Am'd,   lOOO.l     Appeal,   hoir  labCK. 
An  appeal  nmst  be  takep,  by   nervine,   upon  tlie  a 

the  adversp  party,  aw  preiieribed  in  artitle  tliircl  of  (i 
chapter  ciehih  of  this  Bc-t,  and  upon  the  clerk,  with 
Judgment  or  order  appealed  from  is  entered,  by  filiut 
iiHlee,  u  written  notfcc,  to  llie  effect,  that  the  appelii 
from  the  JiidfnneDt  or  order,  or  from  n  Hpecifled  pi 
Upon  nn  an[H>nl  to  the  eonrt  of  appeals  from  an  oi 
appellate  division,  made  npou  au  a|>peal  from  the 
court,  the  notice  of  appeal  shall  be  tiled  with  the  c 
Hurroxates'  court. 

Co.    rrw..    I   ^27.    Bol   senO-ncr.    Am'd   bj   U    1009,    ch.    *i 
S«iit.    1,    inno.    Sn,'  I   2Dt4, 

I  1801.  IVbra  aatlc«  ot  ttppanl  to  Hpaolfr  iiat« 
jBdcmenl,   etc. 

Where  the  af]|ieal  1b  from  a  final  judgment,  or  fr 
onjer  in  a  special  proceeding,  and  the  appellant  intern 
mp,  for  review  tberfupou,  an  inierloculory  judgment,  □ 
Bediate  order,  he  must,  in  the  notice  of  ap|)eaT,  distinc 
the  interlocutory  judgment,  or  iutermediate  order,  to  tx 
Bae  It    3316  and   131T.   poat. 

I  130Z.  ProcevdluKB,  It  atloraer  or  parly  a«t  f< 
If  the  attorney  for  the  adverse  party  is  dead;  or 
been  removed,  and  notice  of  the  removal  has  been  b( 
the  appeltant'a  attorney,  and  another  attorney  bas  not 
Btituted  in  his  place;  or  if,  for  any  reason,  service  a 
of  appeal,  upon  the  proper  attorney  for  the  adverse  | 
not,  with  due  diligence,  be  made  within  the  State, 
of  appeal  may  be  served  upon  [he  respondent,  in  tl 
prescribed  by  law  for  serving  it  ujion  an  attorney.  1 
service  upon  the  reBpondent  cannot,  with  due  dilige 
made  witnin  the  State,  tbe  noliee  of  appeal  may 
upon  him,  and  notice  of  the  subsequent  proceeding 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  o 
the  appeal  is  taken. 
I  1303.  Defects  Id  proceedlnsB  nuy  be  nopplled 
Wiiere  the  appellant,  scasoiiably  and  in  good  faith. 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adv 
or  hia  attorney,  but  omils,  tlirotigh  mistake,  inadv< 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the 
of  the  judgment  or  order  appealed  from;  the  court, 
whichtlie  appi'al  is  taken,  upon  proof,  by  affidavit,  of 
may,  in  its  discretion,  permit  Ibe  omission  to  be  supp! 
■mendmeut  to  be  made,   upon  i.ticb  terras  as  justice 

.flat.VTOfl.,    tttt   fl   1    (27,    HBl'd. 
^  ...  *l«   IB  MtgluL 
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■der  appealed  tpom  maBt  be  catered.  Prooeed- 
upel  entry. 

cannot  be  taken  from  an  order  made  by  a  judge,  out 
itil  it  is  enlpreil  in  the  oRice  of  tbe  propor  clerk. 
I  an  order  has  not  been  bo  entered,  or  the  papers, 
it  «ua  founded,  have  not  been  filed  in  the  same 
,  the  judge  who  tiiade  it,  or,  if  ho  Is  absent,  or  unable 
ed  to  act,  a  judge  of  tbe  court,  in  or  to  which  an 
!from  may  be  taken,  must,  upon  the  apptiention  of 
other  person,  entitled  to  take  such  an  appeal,  make 
luiring  tbe  ouiission  to  be  supplied,  within  a  aiieclGed 
lervice  of  a  copy  of  the  order  made  by  him.  Upon 
.ffidarit,   tbat   a.   copy   of   tbe  latter   order   hue   t^n 

that  the  omission  bag  not  been  aiipplied,  the  same 
make,  npon  notice,  au  order  revoking  and  annulling 

order.  The  provisions  of  tbe  last  section  but  one 
e   service   of    an   order,   or   a   notice,    as   prescribed 

r  portlou  of  Go.  Proc,  |  300. 

inrlty  ■ 

or  any  other  act  which  he  is  so'  required  to  ao,  ror 
of  tbo  respondent,  may  be  waived  by  the  written 
le  respondent. 


•poaltf  la  Ilea  of  nndcvtaklnv- 

■  appellant  is  renuired.  by  this  chapter,  to  (rive  an 
he  may.  in  lieu  tlieronf.  depoMit  with  tbe  clerk,  with 
iidgment  or  order  appealed  from  is  entered,  u  sum 
<|unl  to  the  amount  fur  which  the  undertaking  Is 
le  given.  The  depoijit  has  tbe  Hume  eRect,  aa  tiling 
[ing;  and  notice  that  it  haH  lieen  made,  has  tbe 
as  notii-e  of  the  Gling  and  service  of  a  copy  ot  the 


appeal   is   pending,    may 

lall  h     '      ■    -    '    '■ 


iide,  in  whii'h  tbe  money  shall  be  kept  and  disposed 
e  pendency,  or  after  the  determination  of  tbe  appeal. 
i  333.  «tod. 

tn'd,    1BI0.1       UBdpPtalilnK    mnat    be    llleil. 

taking,  given  as  preKCribed  in  this  chapter,  must  be 
e  clerk,  with  whom  the  jnclgment  or  order  appealed 
>red,  except  that  upon  an  appeal  to  the  court  of 
unilertakiug  must  be  filed  with  the  I'lerk  of  the 
a  the  original  judgment  or  order  wux  entered. 


m'd,    I!Wn.l       New     andertaklns    to     be    fflveu, 

,  in  which  tbe  appeal  in  pending,  upon  satisfactory 
iduvit,  that  Mince  Ihe  execution  ot  an  undertaking, 
scribed  in  this  chapter,  one  or  more  of  Ihe  sureties 
become  inmilveut;  or  tUot  Ills  or  their  circumstances 
■  BO  precarious,  that  tliere  is  reason  to  apprehend, 
dertakinc  is  not  sufBcient  (or  the  security  of  the 
may  make  an  order,  rcqiiirini;  the  ftppcllnnt  to  file 
taking,  and  to  serve  a  copy  thereof,  as  required  with 
SOI 
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or  such   further   time  ob  the  court  allows,   the  appeal ^. 

dUmUBed,  or  tLe  order  or  Judgment,  from  which  the  appeal  i* 
taken,  must  he  executed,  ax  if  the  origiual  undertaking  had  not 
hecu  Kiveu. 
Co.  froc,,  uttt  at  i  330.  am'd;  L.  IBSS,  cb,  BM. 

]    1309.    [Ani'd,       1S&4.]    Action    npon   uadertaklnsi   wkea 
not  to  be  bronchi. 

An  aciiou  shall  uut  be  niainlaiDed,  upon  an  undertaking,  glres 
upon  an  npiieal,  taken  us  preeeribed  in  title  third,  fourth  or  fifth 
or  thin  chapter,  until  ten  duys  have  expired,  Hluce  tbe  service, 
upon  the  nllorney  tor  the  appellant,  and  upon  the  enreties  on  such 
undertaking,  o(  a  written  notice  of  the  entry  of  a  Judgment  or 
order,  affirming  the  judgment  or  ordor  nppeoied  from,  or  dia- 
miHaing  the  api)eal.  Such  aervice  may  he  made  by  mailing  such 
uotiee  in  a  pustpaid  wrapper  addresBed  to  aaid  iurely  or  euretiea, 
at  the  last  known  poist-omce  addn-ss  of  such  snreiy  or  Buretiee. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perffcted,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  actloa 
stiail  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  uulil  after  tbe  final  determination  of  tile  an>eal 
to  the  court  of  appeals, 
i^  ISM.  m.  loe. 

I   1810.  [Am'd,   IKVB,    IH»«.l    When  nppeni  mtmr*   prtfMaa- 
Insai  effect  tbereot. 

Where  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  diviBiou  of  the  supreme  court  or  to  tbe  court  of  api>CBlB 
or  otherwise  bus  been  lieivlofore  or  »hall  hermfter  be  perfeeled, 
as  prescribed  iii  thlH  ebapter,  atid  the  other  uctM.  If  any,  required 
to  be  done,  tii  stay  the  en'culion  uf  thi'  judguieut  or  order  ap- 
pealed from,  have  lu'en  d»iie,  the  appeal  atuyit  all  prciceedtngs  to 
enforce  the  judgment  or  onler  apiiealed  fnim;  except  that  the  court 
or  jndgc.  from  whom'  di<Ii>nninutii>tl  the  appeal  is  taken,  may 
proceed  in  any  nmlti-r  Ineludiil  In  the  Dcliun  or  special  pro- 
ceeding, and  not  alTecied  by  the  Judement  or  order  appealed  from 
or  not  eoibmc-ed  within  the  ai>|K-al:  or  may  cause  perishable  prop- 
erty to  be  Holil,  pumniint  to  tbe  judguii-nt  or  order  niifiealod  from. 
The  |irncp<i]s  nf  Huch  n  snle  mutit  he  paid,  to  abide  the  result 
of  the  atipeal,  into  the  cnurt  tram  or  In  which  the  appeal  is  taken, 
or.  if  it  wa»  taken  as  prrseribed  In  title  fifth  of  this  chapter,  into 
tbe  Rupreiue  coart.  Wlieu  an  apjienl  from  a  judgment  'for  rent 
ban  beeu  perfeeled  and  execntloii  stayed  as  herein  provided,  tlie 
appeal  stayx  all  summary  prm-enlingH.  pending  or  otherwise,  to 
recover  the  poKsPHsirm  of  real  proixTtv  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  ri'ut  included  in  the  judg- 
ment nppealeil  fn>ni.  In  a  cum'.  siKi-ilied  in  subdivision  two  ot 
section  one  hundnnl  and  Dinely-une,  of  (his  act,  a  party  aggrieved, 
opiin  presenting  to  the  ifinrl  priHif  by  nRidavit  that  he  intends  tu 
apply  to  the  apiiellute  tlivbiioii,  rendering  such  decision,  for  leave 
to  a^ipcal  to  the  i-cinrt  of  Bi)peals,  and  in  ease  such  ai^ltate 
division  shall  n-rune  sncli  brave,  then  that  such  party  intenilB 
to  apply  til  a  Judge  of  Ihi-  court  of  app<>a1a  to  be  allowed  to 
-   appsal  to  said  court  of  appeals,  and  proof  that  an  nndertaking. 
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lerlbed  in  this  chapter,  has  been  file*  w»h  the  i51«k 
.he  judgment  Bppealpd  from  is  entered,  shall  be  en- 
■der  staying  all  proceedings  to  enroree  such  judfiinent, 
uitin^  or  refiiHHl  of  such  leaye  to  appeal  by  such 
ieion  or  a  judBe  of  the  court  or  appeals.  The  party 
lake  such  application  miiat  do  ao  at  the  same  term 
rm  o(  said  uppclliite  division  next  succeeding  that 
gment  of  aftirmance  was  rendered  and  notice  of  en- 
srved  npon  the  party  ngprieTed,  and  in  case  said  ap- 
on  refiifieB  such  application,  then  auch  party  shall 
lays,  from  and  after  service  o[  a  copy  of  the*  order 
llute  divli^ion  ileiiyiii):  such  application,  with  notice 
vhich  to  applT  to  a  judge  of  the  court  of  appeals,  to 
9  BO  appeal.  (See  ii  20ST,  2101,  25S4.) 

UlM9.eli.»S.    In  effect  Ainjl  19, 18M. 

n'4.  189S.  1S»9.]    Lrry  npon  peraonBl  proprrtT, 
pseded   br  appeill. 
appeal,  taken  from  a  final  judgment,  to  the  court  of 

been  iierrecteil,  and  the  aecurit)',  required  to  Biay 
n  of  the  juilnnient,  has  been  Riven:  or  where  the 
u  upon  an  appeal,  taken  from  a  lical  jiidtnuent  of  die 
rt,  a  county  court  or  the  city  court  of  the  cily  of 
)r  the  nittnicipal  court  of  the  cily  of  New  York,  is 
t  required  to  perfect  an  appeal  to  the  court  of  np- 
)  stay  the  execution  of  the  judRinent;  the  court,  in 
dgnient  appealed  from  n-as  rendered,  may,  in  its  dis- 
upon  such  teriiin  as  jusllee  requires,  make  an  order, 

to  the  rcuponilent,  and  the  sureties  in  the  under- 
arpin)!  a  levy  upon  personal  property,  made  by  virtue 
ion.  issned  upon  the  judement  appealed  from.  But 
]nes  not  anthorize  the  discharge  of  a  levy,  made  b7 
ivarrant  of  attachment, 

art  mar    limit   Bmaant   «f  aecnrltr   fn   aartalB 

appeal  la  Caben,  at  prescribed  in  title  second  or  fourth 
:er,  the  court,  in  or  from  which  the  appeal  is  taken; 
L  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
er.  the  court,  to  which  the  appeal  is  takcu;  may,  in 
,  mnke  nn  order,  upon  notice  to  the  respondent,  dis- 

or  limiting  the  security,  required  to  slay  the  eiecu- 
iigraent  or  order  appealed  from,  as  follows: 
:be  appellant  is  an  eitecutor,  administrator,  trustee, 
son  acriug  In  another's  right,  the  security  way  bt 
th  or  limited,  In  the  discretion  ot  the  court, 
regale  sum,  in  which  one  or  more  undertnJdugs  are 
e  giten,  may  be  limited  to  not  less  than  Gfty  thousand 
e  it  would  otherwise  exceed  that  sum. 

Iiarl  ot  Co.  Proc.,  |  S39. 

■eowTll]'  neceiiaarri  on  appeal  hy  the  people, 

ipeal.  taken  by  the  people  of  the  State,  or  by  a  State 

■rd  ot  State  officers,  or  a  board  of  supervisors  of  a 

iervice  of  the  notice  of  appeal  perfecCH  the  appeal, 

!  execution  ot  the  judgment  or  order  appealed  from, 

inrlertaliirCi  or  other  security.  .,  , 

L.  ISM,  cb.  il,  1  S,  m  :<f"-il  by  L.  isei,  cb.  2SS  (4  Edm.  200).  l_.(^(^^lc 
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I  1314.  TAni'4.  1S77.]  ld.|  on 
ilpal    eorpoFBllon. 

Upou  an  appeal,  taken  by  a  dc 
lervice  of  the  notice  of  appeal  i; 
?xecation  ot  the  judgment  or  < 
indertaking,  or  other  security; 
aken,  as  prescribed  in  title  eeci 
er.  the  court,  in  or  from  which 
liBcretion,  require  security  to  bi 
lature,  and  eTtent  of  the  securit 
luired  in  a.  like  case,  from  a  d 
nanaer  in  which  it  must  be  g 
>rder  of  the  conrt;  and  the  may 
corporation,  may  execute,  in  hel 
aking'.  BO  rp<iuired  to  be  given. 
L.  ]«M.  ek.  an.  I  1  («  Hm.  «S1). 

I  131K.  Papers  to  k«  truun 

Where  an  appeal  is  tafcen  troi 
n  title  second  or  third  of  this  cb 
;wenty  dajs  after  it  is  perfeetei 
■oil,  and  o(  a  case  or  notice  of  ■ 
intry  of  judgmeut,  and  a  corli: 
hereon  and  of  (he  notice  of  a 
ippellate  court,  by  the  clerk,  ape 
lerved.  Where  an  appeal  from 
s  taken  as  prescribed  in  title  sec 
er,  the  appellant  must,  within 
:opy  of  the  notice  o(  appeal,  of  I 
vhich  the  order  was  founded,  ti 
vurt.  by  the  same  clerk.  It  thi 
ipondent  may  cause  those  papen 
'utitled  to  tax  the  expense  then 
ecovers  costs.  The  clerk  of  tl 
lapers  so  transmitted;  and,  eice 
irescribed  by  law,  the  appeal  mu 

Uo.  l-tDO.,  j  33S,  unU     Bte  |  133». 

I  1316.  Inlerlooalsry  JatlTi 
nar  be  reviewed. 

Ad  appeal,  taken  from  a  Gnal 
n  interlocutory  Judgment,  or  i 
pecified  in  the  notice  of  appeal, 
Ddgment;  and  which  has  not 
eparate  appeal  therefrom,  liy  th 
0  which  the  appeal  from  tht  fin 
□  reTieS  an  interlocutory  judir 
•  prescribed  in  this  section.  i> 
t  the  time,  within  which  a  s 
ave  been  taken. 


I  1317.  [Atn'a,  I'^SS.]    JndKiii 

Upon  an  upiieal  from  ii  judf 
livision  of  the  supreme  cnurt, 
ppeal  is  taken,  may  reverie  or 


,G(H1nlc 
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tnodifj'.  tba  Judgment  or  order  appealed  frnm,  and  eaeb  Inter- 
locntory  Jadgment  or  intermediate  order,  which  it  is  aathoriied 
to  reTiew,  as  Epeclfied  in  the  notice  of  appeal,  and  at  to  anj  or 
til  ot  the  psrtieB,  and  it  may,  if  neeesBary  or  proper,  RrHnt  n 
new  trial  or  hearing.  A  judgment,  nffirminE  Vho'ly  or  pnrt'y 
t  Jndfrment,  from  which  an  llpi>enl  has  been  tnkfn,  shnli  not, 
Mpreral?  oud  in  terms,  award  to  the  reBpoiidei>t,  a  Bom  of 
mouer,  or  other  relief,  which  ivns  awarded  to  hint  by  the  judg' 
meat  so  affirmed. 
Sm  Oo.  Prac.,  I  330;  L.  ISHi,  cb.  MS.  iee  I  13SI. 

I  1318.  'WkeB  no  nppeitl  Ilea  from  Jadvmeo'^  of  raTcraal, 
Where  a  judgment,  from  which  an  appeal  is  taken,  ii  rerersed 
npoD  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
be  taken  from  the  judgment  of  reversal;  but  upon  en  appeal 
from  the  order  granting  a  new  trial,  taken,  as  vrescribed  by  law. 
tbe  judgment  t^t  reveraal  must  dIho  be  review _<d. 

I  UlS.  Made  of  cmtorcittg  aMFtaeH  or  ir.odlfled  IVfUnne'Dt. 

Wh^  a  judgmeiit,  from  wbich  nn  apri^al  bns  been  taken. 
from  one  court  to  another,  is  wholly  or  partly  affirmed,  or  is 
Bodified,  upon  tbe  appeal,  It  must  be  enforced,  by  the  court  iu 
which  it  was  rendered,  to  the  ertent  rermitted  by  the  deter- 
nination  of  the  appellate  court,  u  if  tl'iG  appeal  therefrom  bad 
not  been  taken. 

I  1S30.  Id.)  ««  to  order. 

Where  a  final  order,  from  wbich  an  appeal  hsB  been  tnk"n, 
(ram  one  court  to  another,  aa  preacrit^ed  in  title  fifth  of  tnii 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
tbe  proceedinga  to  be  remitted,  for  that  onrpose,  to  the  court 
below,  or  to  the  jadge  who  made  the  order  appealed  from. 

I  isai.  Mode   o(  OMioelllaK  doeket  o(  revevBcd  or  modt- 

Where  a  final  judgment  for  n  gnm  of  money,  or  directing  the 
payment  of  a  aura  of  moni^y.  baa  been  reversed,  or  baa  been 
affirmed  as  to  part  only  of  the  sum.  upon  an  appeal,  taken  aa 
preacribed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal 
lo  tbe  court  of  appcnis  is  not  taken  and  perfected,  and  tbe 
atcuiity  renuired  to  stay  execution  te  not  given,  wilhin  ten  days 
«ner  tbe  entry  of  the  judgment  upon  the  appeal,  In  the  clerk'i 
office  whore  the  judgment  op;)ealed  from  ia  entered,  tbe  clerk 
mitat  make  a  minute  ot  the  reversal  ot  tbe  judgment,  or  of  the 
amonnt  to  whicU  it  haa  been  reduced,  upon  his  docket-tiook.  In 
eacb  place,  wbce  the  judgment  ia  docketed:  A  transcript  ot 
tbe  docliet,  as  thus  corrected,  must  be  furnished  by  him,  and 
■aBT'  be  filed  in  any  connty  clerk's  office,  where  the  original 
Jtad^meDt  is  docketed,  as  prescribed  by  law,  with  respect  to  the 
arigiual  docket;  and  thereupon  the  county  clerk  must  correct  bis 
■hx-kft  accordingly.  Tbe  lien  of  a  judgment,  the  docket  of  wbich 
It  aot  correcteii;  aa  prescribed  in  thia  section,  remains  unaffected 
hy   tbe  reversal  or  modification  thereof,  unlit  tbe  decision  of  the 

toiirt    ot  appeals,   upon  a:' '   ' *'■"   '— ' * ■■-" 

■r  tnodifjUtg   tbe  same,  • 
Mill  AD  appeal. 


r 
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I  1332.  Id.t  TTlieB  rcreraal,  «lc.,  iru  br  oanrl  of  •ppestb 

Where  a  iiunt  judKinont  for  a  sum  of  nioner.  or  Uiroctlnn  the 
payment  or  ii  hiiui  ot  mciuc}'.  bns  been  reversed,  or  affirmed  ■■ 
to  part  only  oC  (he  sum,  upon  an  n:)|>ciil  to  the  court  of  appeal!, 
the  docket  may  be  corrected,  as  prescribed  in  the  laat  aectioo, 
at  any  tinr«  after  the  remittitur  bae  been  filed  in  the  conrt  beloir, 
ISM.]      ReatltaHoB)     wkMi 

When  a  final  judgmeut  or  onler  is  reversed  or  modiQed,  upon 
appeal,  the  appellulr  court,  or  (he  Kciieral  term  of  the  same 
court,  i-.s  tlie  case  uuky  be,  may  tnabe  or  compel  restitution  of 
property,  or  of  a  right,  lost  by  meaua  of  the  erroneous  judgment 
or  urdi-r;  but  not  so  as  (o  affei-t  the  title  of  a  purchaser  lu  good 
faith  and  for  rnlue.  When  propttrty  has  been  sold,  the  court 
nxoy  compel  the  ralue.  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  re^iDireii. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  on'aer  of 
real  estate,  iu  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  coimiel  the  specific  performance  of  a  contract  for  the 
aale  thereof,  such  owner  itliall  have  the  same  ri^ht  to  seil  or  dia- 
pose  of  the  name  as  tliougli  no  appeal  had  been  taiien:  onteas  the 
appellant  shall  file  willi  the  clerk  of  the  court  a  written  undcr- 
takiuK,  in  a  sum  fixeil  by  the  coart,  or  a  judge  thereof,  upon  a 
notice  to  the  respondent  of  at  lenftt  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgincnt  api>ented  from  shall  be  affirmed,  pay  to  such 
owner  such  dnmsges  hh  he  may  suSer  b7  reason  of  suck  appeal, 
not  eiceedbiK  the  amount  of  the  penalt.v  in  such  tmdertaktnic- 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
bnt  any  sale  of  such  ren]  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration.  aft<T  said  Judgment 
and  before  Ilic  filing  of  such  undertaking,  shnll  be  ns  valid  as  if 
inch  undertaking  had  not  been  filed.  In  case  such  nndertaking 
atiall  not  be  filed,  the  respondeiit  shell  be  entitled,  at  any  time 
during  such  api>eal,  to  nn  onler  ilischarBiug  of  record  any  notice 
of  pendeu<-y  of  action  filed  in  the  action,  and.  in  an  action  to 
compel  the  Bpe<*]6c  pf'rfunuance  of  a  confruct  for  (he  sale  of  real 
eslale.  also  canci-line  and  diBcharping  of  record  salU  contract.  In 
case  the  same  has  been  recorded. 
aah(llliitetarOa.Pn».,iwrto(im.  I.lBN,ota.  an.  In  (ffact  a»p«.  t,  IW. 
I  133311.  [Adilvd.  lOrtn.]  RcmnPkM  or  eomm^nts  of  Jadar«, 
duly    excppled    to,    Hliall    be    nnbiect    of    revf^w. 

In  ciise  iif  nn  nppenl.  cverv  remark  nr  comment  of  the  presid- 
ing jndKe  iliiriiic  ihi-  triiil.  duly  exiTpleil  to,  shall  lip  the  subject 
of  review.  Iiul  llic  .■:isc  itml  i.\ce|it;nns  on  appeal  shall  (>«■  settled 
liy   the   trial  justice  us  now   i>riivide(l   by  law. 

\Mfa  fr  I..  IDin,  cH,  ex  nprlrml™  -  Cxle  riv.  Pr™-.,  l  S.1,  pi.  For 
rrnuilndrr  ul  »ik-ii<hi  »<.  Jiiijiiinry  ijiir.  It  14.  :!4,  2ii:>-201.  'Ml.  6«-  nolt 
U  lit  Dom  of  Bvanl  t>C  SiBiuiurj-  rouanlldsilMi  at  «ud  ul  cudc. 
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APPEAL  TO  COURT  OY  APPEALS.      SS  18"^ 
TIXLE  n. 
AppMl  to  the  court  of  ftppeoU. 


s  may  be  Id  pub  liiMniment;  to™,  and  wnlo 

in  'fln«l*jiKlBment    renilcrwl    iflcr    iiffliniBnci 
Judgmpnt.  or  .lenl.l  of  motlQD  (oc  new  ttlU. 

.OWrtot. 

'    "^    •* 

lat  appcKla  mar  be  talccn, 

mny  be  taken  to  thp  court  of  appeals, 
IS  juriadictlon,  aa  prcueribud  '  ■" 


m'll,  18»B,  1900.]    UmttRllon  o(  time  to  BupPBl. 

I   to   the   court   of   oppeals.    miiBt    be   tiikpii    within 
Cter  service,  upon  the  attoriKsy  fur  the  npiH-'lluiit.  of  a 
jU(I([nieiit   or   order   appealed   from,   anil   a    ivrittcii 
■  entry  thereof. 
>[   Co.    rroc..    I    Ml.    Am'd   lij'   L.    ISSS,    ch.    Slfl;    L.    1908, 


n.,ni.  except  In  n  cttvf  wlierc  It  Is  Kpeciiilly  prcwerihed 
ftecnrity  is  nnt  neressnry.  to  perti-ct  the  appeal,  tho 
ist  trive'n  written  iiiiilertnkiusr,  to  the  effei't.  thnt  he 
posts  and  dnmnees.  which  may  bo  awanled  ngminBt 
ippeal,  not  exceeilin)!  five  hundred  dollars.  The  ap- 
eled,  when  such  an  umliTtnliing  is  given  and  a  copy 
I  notice  of  the  fiiiug  thereof,  is  served,  as  prescribed 

irt  or  I  3U,  am'd. 

■oarlty    to    utur    Fx«cntIon    on    IndKnient.    etc., 

eni  is  taken  from  a  jndctnent  for  n  Bum  of  money,  or 
ment  or  order,  direclinK  the  jMiyinent  of  u  sum  of 
es  not  slay  the  erecutiou  of  the  judKUieut  or  (U'der, 
ipllant  sive«  a  writlen  imdertakinB,  t.<>  the  effect.  Ihut 
Lent  or  onier  appeuleil  from,  or  any  part  tln'reof,  Is 
the  appeal  is  dismlBsi:^,  he  will  pay  the  Kuni,  rewv- 
ctt'd  to  be  paid,  by  the  iudsmeut  or  order,  or  the 

307 


h,  Google 


g§  182S-81  APPEA] 

liart  thereof,  aa  to  wbicb  it  is  a 
meat  or  order  directs  the  paynicut 
the  undertaking  mu«t  be  to  tlie  eff 
each  instalment,  which  becoiaos  p 
the  part  thereof  as  to  which  the 
not  eiceediae  a  sum  specified  in  tl 
filed  by  a  judge  of  the  court  bcl 
any  time  atterwatds,  upon  satisti 
the  Bum  BO  fixed  Is  insufiicicnt  In  i 
iog  the  appellant  to  ^ire  n  further  i 

comply  with  such  an  order  has  the 
log  had  been  given,  as  prescribed  i; 


1  1326.  Id.i  <ta  JndKmcaf,  elo., 

ir  the  appoal  is  taken  from  a  jii 
aBBignmeut  or  delirt^ry  ol  a  doenm 
does  not  stay  the  execution  of  Ihi 
thing  directed  to  be  asaiened  or 
court  below,  or  placed  In  tiie  castor 
tgnated  by  that  court;  or  the  ap^e! 
Ing  as  prescribed  in  the  neit  aecfiol 


t  132».   Id.)   on  JnilKDient   tar 

If  the  appeal  is  taken  from  a 
a  chattel,  it  does  not  stay  the  exi 
the  appellant  Rives  a  wrillen  unde 
court  below,  or  a  judge  thereof,  ii 
will  obey  the  direction  o(  the  appel 
Id. 

I  1330.  Id. I  on  tuAmmtnt,  etc., 

If  the  appeal  is  takeii  from  a  jn 
execution  of  a  conveyance,  or  othi 
the  execution  of  the  judgment  or 
executed,  and  deposited  with  the  r 
or  order  is  entered,  to  abide  the  d 


f  1331.  {Aai'd.  ISIS,  IS&r]  Id.j  < 
■e'HtoD  Of  reitl  property. 

It  the  judKmeut  or  order  directs 
poBsessiou  of  real  property,  or  ent 
nietliate  |)OBBeBsion  thereof,  an  nppi 
of  tJie  judgment  or  order  until  the  e 
taking  to  the  effect  that  he  will  i 
property,  commit,  or  Buffer  to  be  i 
and  if  the  property  is  in  his  poBBo 
undertaking  must  alao  provide  thi 
■fiirmed  or  the  appeal  is  disiniased. 
a  saJe.  he  will  pay  the  value  of  tl 
property,  or  the  part  thereof  ns  to 
afiSrmed.  from  the  time  of  takinic  t 
the  poBsession  thereof,  pursuant  to 
MedlaK  a  specified  sum  fixed  by  a 

■MS     i.,<i...,G(Hinlc 


-roll 

«■■  qaaimed. 

pactions  1 

io  no 

I  estemi  to  n  en 

}  by  law, 

(hat  ; 

nn  nppeni  mny  1 

onlet 

■appealfHifrom 
;urtty  to  bp  give 

>r  where  the  set 

^ulated  by 

Inw. 

fa.  inre. 

1    Vn 

dntBklnKB  lu 

COURT  OP  APPEALS.  §61888-88 

directs  a  sale  of  real  property  upon  the  foreclosure 
p,  flud  en  appeal  is  taken  by  a  party  ugaiaBt  whom 
:e  defieiency  In  awarded  by  sueli  jiulmiietit,  tbe  uoder- 
ilso  provide  tliat  if  the  iudBnient  is  affirme4  or  tbe 
ninsed.  the  oppellaiit  will  pay  any  deficieney  which 
[toil  (he  wile,  with  interest  and  eosts,  and  all  ex- 
'ablp  aeaiust  the  pri.eet'dg  of  the  Bale,  not  exceedinc 
r  a  jndge  of  Ihe  court  below. 

■  ■trDcll<»&  «f  tlie  iBut  Hre  bccIIodb. 

judKment  or  order,  from  which  an  appenl  is  taken 
if  appeals,  aftimi)'  a  jiidicinent  or  order,  to  (he  effect 
Ither  of  the  last  five  xectiona,  the  lludertaktnK  mllnt 

as  if  the  judgment  or  order,  from  which  the  nppenl 
vaa  Io  the  eame  effect,  as  the  judgment  or  order  bo 


may  he  stayed,  with- 
n,  for  either  purpose, 


and  Bcrvlce  thereof. 

or  more  uudertakings  are  required  to  ne  given  as 
this  title  they  may  be  eontniueil  in  the  same  instrn- 
iifferent  iiiRtrumonts  at  the  option  of  the  appellant, 
iklntc  given  ns  prescrtlied  in  this  title  must  be  exe- 
east  two  sureties,  and  must  speciry  the  reaidpnce  of 
lerein,  A  ropy  thereof,  with  n  notice  showing  where 
LBt  be  served  ou  (he  attorney  for  tbe  adverse  party 
ce  of  appeal  or  before  the  expiration  of  (he  time  of 


i-d,  1S91.1    KxreptloUB  to  Baretle-i  laatlfloBtton. 

weHsary  (hat  the  undertaking  should  be  approved; 
ney  tor  the  Tespondeiit  may,  within  ten  days  after 
'  a  copy  of  the  undertaking  with  notice  of  the  filing 
■  upon  the  attorney  for  the  appellant,  a  written  no- 
xcepts  to  the  Buffieleney  of  the  sureties.  Within  feu 
er.  the  sureties,  or  other  surelies  in  a.  new  nndortalt- 
me  effect,  roust  juslifj-  before  the  eourt  below,  or  a 
',  or  a  referee  appointed  by  the  same,  or  n  eonnty 
east  five  dnys'  notice  of  the  justification  must  be 
'eree  may  be  appointed  njion  the  motion  of  either 
n  the  court's  own  mo(ion  to  take  the  justification  of 
and  to  report  the  evidence  uihiu  the  same  to  tbe 
re  with  his  opinion.  The  court  may  further  direct 
arty  shall  pay  the  expenses  of  such  reference.  If 
judge  finds  the  sureties  sufficient  he  must  indorse 
'  of  them  upon  the  nndertaking.  or  n  copy  thereof, 
of  the  allowBiiee  must  be  served  ii 


,G(Hinlc 


%%  isse-ae  appeal  to 

to  appear  to  its  HUtlsfftntioD.  apon  niolion, 
taken  >iiine(*8sorily  or  for  piirposi*  of  vi 
th^  sniuo  aside  no'i  nniirovi'  Ihc  uiMlertnk 


denlnl  of  mottoii  for  Bfir  trial. 

Where  filial  juilmiieiit  is  reii.ii'red  in  the  oomt  below,  after  the 
aflirmoiiee,  upon  an  npi'^ul  to  the  apiiellnte  itiviHion  of  the 
■uiireme  eoiirt,  nt  iin  liiterloeiHury  jiulemenl:  or  after  th*  refuaai, 
l>r  tlie  anneElute  iliviKioii,  of  a  new  trial,  either  mwii  an  applica- 
tion, made,  in  the  drKt  IuhImikv.  nt  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  speeial  lerni,  or  of  thi;  judge  before 
whoui  the  iBKiien,  or  <iiieHliijiia  of  fuel,  were  trieil  liy  n  jury;  the 
party  aKKrieveit  niny  npgiea]  liim'tly  Irnni  the  final  judgment  to 
the  court  of  npi>e:iti<.  iioivvilliKliinilinK  that  it  was  rendered  nt  a 
apcclul  term,  or  at  a  Iruil  term,  or  pureiiaiit  to  the  directions. 
coDtnincd  in  a  referee's  report.  But  eiieh  an  mjiiea]  hriiiKs  up, 
for  review,  only  the  determination  of  the  mp<'lhite  diviaion  of 
the  BUpreme  court,  afliniiiiig  the  interlocutory  judgment,  or  refus- 
ing the  ne\¥  trinl. 

h.   IStt),  rh.   MB.    Sm  I  1360.   ixwt. 

I    1S37.    [Am'd,    ItWn.l    IVhat    (in«allo>ii    art    hronkbt    np 

An  anpenrtothe  eoiiit  of  iippeala  fnim  a  Aral  judgment,  or 
from  an  order.  RrniillnK  or  refuMitiK  a  new  trinl  in  un  action, 
where  the  nmx'lliuit  Hlipiilates  tlmt  npnu  ufGruiaDCC  judgment 
ahuohitc  slinll  lie  renderiil  nFainst  tiiiu,  liriujts  up  for  review  in 
that  court  only  (|ueHtioiiH  of  l.iw,  hut  where  the  juatices  of  the 
appelliile  divinion  from  whieh  nii  afvpeiil  is  fnken  ore  divided 
upon  the  qnesllon  nii  (o  whether  there  ia  evidence  iupporilng, 
or  tending  1o  HUppori.  a  finding  or  verdict  not  directed  by  the 
ciiurt,  a  qtienlioii  for  revit-iv  is  nreseiitiH],  In  any  actiou  on  an 
appeal  to  the  covirt  of  npiM-alK,  the  court  niay  either  modify  or 
alRrm  the  judtrnient  or  order  nppr-iili>il  from,  awani  a  new  trial, 
or  grant  to  either  party  such  judgment  na  auch  party  may  be 
entitleil  to. 

U  KOU.  rb.  Ml.     S«e  |  ISl,  lubd.  *i  I  131T. 

im    of   fuel   to    be   ra- 

Upon  an  appeal  to  the  court  of  apiienla  from  a  judgment, 
rcverfing  a  judgment  entered  upon  the  report  of  a  referee,  or  a 
delerminntiun  in  the  trial  courl:  or  from  an  ortler  granting  a 
new  trinl,  upon  BUeh  a  reversal;  it  muBt  l>e  presunieil  that  the 
jndj!m<'nt  was  not  reversed,  or  the  Tiew  trial  griinled,  upon  a 
(inoBtion  of  fact.  uulesB  the  contrary  clenrly  op.ieari  In  the  record 
body  of  the  judgment  or  order  appealed  from, 

CorpctK>,   parti  at  tf  2n»  ood  312;  J-   tSan.   cb.   Me, 

I  1SSI>.  [Atn'il.  lSf*B.]  WhcB  >  pnse  to  be  prepared,  «t«bi 
for    the    appeal. 

Where'"  nn   nppcal   (o  the  rourl 
rendered  by  the  appellate  diviHii 


UUUKr  OF  APPEAL3.  §  laa 

^»?='!''^*  *"  *''^  opinion  of  the  court,  has  been  ptrfectet 
TOutaining  a  concise  alnlpnieut  of  the  facts,  of  the  que; 
,«  ilT.  ^1""°'  thereupon,  and  of  the  determination  of  thos 
\n^^^  ,^"^^^"1^^  diTiBion.  must  be  prppnred  and  settlec 
™entpr,M  r"*""  "'the  ':ourt  below,  and  annexed  t 
ra-^.L.jt  «<oi>lion  IS  not  necfSBBiT,  to  ennbie  th 

■in^^™  1  "'^"l.T  t'l^dcterminnflon  of  it  question  o 
f Jl  w *  J^"  *u*  '"''let-  A  certified  eopy  of  the  cnae  nua 
i^  J  J  '°  *"*  **"'■*  "'  aPPeula.  iuatead  of  the  eaae  unol 
he  Judftment  of  the  court  below  wna  rendered,  Th 
'^^:i  ^  °  .™ee  thereof,  may  extend  the  time.  Hmite. 
■  r^JL.  I  '■!"*^'',*''e  papera  tnnat  be  tranumltted  to  tb. 
th«*^fJl*/*"K"'^  pnrpoae  of  enabling  the  aw)ellant  t 
tD«  case  fo  be  prepared  or  aettled. 
*■'  P*"*  of  I  »8S  iBd  wK  ot  I  DOS;  L.  IHM,  eh.  M& 
■'  811 


i-.<i",G(Hinlc 


TITLE  in. 

>reiii9  court  firam  an.  inferior  court. 


me  and   itir  ol   [in>c««dl[i|i. 


'■]    Aiipeala  trom  Interior  eoarta. 

iuferior  and  local  poupts  heretofore  hp 
9n  oleas  for  the  city  and  county  of  > 

court  of  Buffalo,  an  appetil  may  be  ti 
ID  of  tbc  supreme  court,  froul  a  Boal  ji 

county  cowrt,  or  by  any  other  court 
itial  jtiriiidictirm,  where  an  apiipal  th 
'  ;han  the  supreme  eourt  la  nut  eipre 

upon  BDch  appeal,  an  order  Kranting 
or  auy  of  the  causes  meutionrd  in  sec 
ety-nine  of  this  act,  made  by  any  of  i 

of  fact,  may  be  reviewed  in  the  a 
nme  eitent  as  questions  of  fact  maj 
I  to  the  appellate  division  of  the  snor 
Iffmeut  and  order,  granting  or  refnain 
y  the  same  court.  Appeals  from  inft 
ofore  heard  in  the  court  of  common  p 
ilj  of  New  York  and  the  saperior  e 
ken  to  the  simreme  court, 
ilcnce  om'a.  See  fl  T.  *  C.  4M.  L.  ISMS.  cb. 
at  time)  ■eonrtt)'. 

led    by    the    last   aecUon,    must   be   ti 
fter   service.    uix>n    the   attorney    for 
'  of  the  jiidfrment,  ind   written   notici 
;nrity  is  not  required  to  perfect  the  api 
^ution   of   the  judgment   security   musl 
•n  may  be  excepted  to,  and  must  Jnsi 
the  court  of  appeals,  from  a  judgmen 
:o  the  same  efTei.'t. 
331.  ■■  tm'd  br  L.  ISn.  ch.  Ml,  I  U. 
I,  lft07.1    AppenI  Irom  ord«r. 
'Ji   be   t.iUeii.    11^    nnivided   by    seclion    I 
B  a  substantial  richt  made  by  the  com 
brniiirlit  in  or  taken  by  appeal  to  a  c< 

1;  U  1BSE,  ch.  MB;   L.    190T,  ch.   BTS.     In  > 


T.]     Llmllallaii    of    tlise    and    mtij 

;ed  by  the  last  section,  mnst  be  (a 
r  service  upon  the  attorney  for  tbe  a| 
e  order,  and  written  notice  of  the  e 
q  not  rcauired  to  perfect  i(;  but  it 
n  of  the  order  from  which  it  is  ta 
■  n  Judfcc  thereof,  may  direct  such  a  i 
312 
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SUFREMB  UOITICT.  |1  1344-45 

rms,   aa   to   security   or  otherwise   aa  jnatice   re- 

I  331.  **  ani'd  bf  I.  ISTS,  cb.  431,  |  13.     (Z)  Id.,  |  SCO. 

*d,  18BS,  1008,  1004.]    Apv^al,  Kbepe  and  how 

nken  as  prescribed  in  tbia  title,  must  be  heard  bj 
division  of  the  supreme  i]ourt.  ei^cept  that  appeals 
meat  of  any  uiunicipal  court  ia  either  of  the  bor- 
hattan  or  the  Bronx  in  the  city  of  New  York,  or 
ent  or  order  of  the  city  court  in  the  city  o(  New 
•  heard  by  tlie  appellate  divisiou  of  the  Biipreme 
ich  justice  or  jiiatices  of  the  supreme  court  as  may 

for  that  purpose  by  the  JDEtiees  of  the  appellate 
g  Id  tbe  lirst  judicial  departmeut.  lu  cnae  an 
d  by  a  Justice  or  Justices  of  the  supreme  court  as 
irovjded,  the  justice  or  justices  by  whom  auch 
rtprmined,  or  B  justice  of  the  appellate  division  In 
iai  department,  may  allow  an  opiieal  to  l»e  taken 
ate  division  from  such  determination;  and  appeals 
ourta  heretofore  heaid  by  tbe  superior  court  of  Buf- 
card  by  the  appellate  division  of  the  supreme  court 
judicial  di-piirtment,  or  by  aiich  Justice  or  justiops 
e  court  ns  may  be  designated  for  that  purpose  by 
f  the  appelliite  diviaion  of  the  fourth  Judicial  dis 
,e  provisions  of  tide  fourth  of  this  chapter,  relating , 

of  appeals,  taken  In  the  tuprenie  court,  and  to  the 
Dce«dinfK  thereupon,  oppty  to  au   appeal  taken   as 

MS:   I.   IMS.  ffa.-HO:  I.   MM.  ak.  609.     In  Mtan  »*I-  I, 

Jcipul    CI.    Act.   I  .tlD. 

'd.  tHSR.]    JntlKBent  or  order,  where  eatercd. 

or  order  of  Ihc  aipcllate  division  rendci-ed  npon 
Lorized  by  this  title  niunt  be  entered  in  the  olDee 
I  tlie  apiH'Uate  division  in  the  depart  incut  in  which 
iw  is  located.  A  certiticd  coi>y  thereof  aunexed  to 
nsniittej  from  the  court  below  uiiist  lie  transmitted 
ipou  payiueut  of  his  fees,  to  the  i-lerh  of  tbe  county 
Lirt  from  whk-L  tbe  appeal  uus  lukeu  is  siUia(«d. 
ntitute  the  juiU:nieut-i'ull  uud  rtnuaiu  iu  his  olliee. 

ilie  judgnicul-roll  or  the  entry  of  llie  order,  ns 
this  section,  is  a  sufficient  uulhurity  tor  any  pro- 
e  court  bi'low  or  before  the  judKo  or  Juiiliec  who 
er  upi>ealed  from  which  the  judpneut  or  order  of 
court  directs  or  permits.  But  where  the  execution 
;nt  or  onler  of  the  npi)o!lnte  court  is  stayed  by  an 
court  of  appeals,  the  pcocee<lin(rs  in  the  court  below 

judge  or  justice,  wbo  made  Ilie  order  are  stayed 
r.  A  judgment  or  order  of  the  supremo  court,  ren- 
u  appeal  from  a  judKuient  of  any  district  court  or 
aurt  of  New  York,  or  an  appeal  heretofore  heard 
or  court  of  Buffalo,  must  be  entere<l  in  the  otHce 
of  the  eoimty  wherein  the  court  below  is  located, 
;  papers  (r,'insmilte<l  from  the  court  below,  forms 
■roll  which  must  bo  filed  in  tbe  same  office.    Where 

from  the  city  court  of  New  York,  tbe  judgment  or 
supreme  Court  must  be  entered  iu  the  office  of  the 
laid  coart. 

SIS 
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13M>.   ApiH-nl      rium     UDII     ~]luJRm«l11.      aixr     iia 

Judgmrnl.  or  dt'Ulal  ut  new  trUI.    Bailen 
13B1.  UwTlalluu  of  llnie;  urd«  to  Bm  iirocoed 
1SG1.  an;  "(   i>rorw<)tnKi  wltHont  ord#r, 
J3K3-  Upoa  what  papvra  iipp«*l  lo  b«  beard- 

I  1X40.  (Am'd,  18»B.)    Appeal  [ron  ladi 

All  niiiK'Rl  luoT  lie  tnken  to  tbe  a?nol 
kuptviDP  cuurt  from  u  final  judgmpDt  rr^ud 
court  or  in  auy  superior  city  ooiirt  prior 
JaDunry,  one  ihouHaiid  t-ight  hundred  ajid 
D  fioal  judgineut  reudered  iii  tho  auprelue 
as  follows: 

1.  Wlieri-  the  judgment  was  rendered  upor 
or  by  the  court  wiihoiit  a  jury,  tin-  appeal 
qnestioDH  of  law,  or  ujiou  the  facta,  or  upon 

2.  Where  the  judgment  wub  reiidiTod  uj 
Jury,  the  appeal  may  be  taken  ui>ou  queslio 

Co.  Pm*.,  mrt  of  I  34S,  nrad.  Sft  L.  J8T0,  ch.  4* 
I  134T.  tAMTd,  UWB.)  AMPMkl  fl«M  o>4 
An  appeai  m»y  be  taken,  to  tte  np|iel 
saprenie  court,  from  au  order,  ma<lc  prior 
January,  one  thoUBaad  etsht  hundred  and  nl 
upon  notice,  nt  n  speciill  teiin  or  a  trial  tel 
court,  or  of  the  supreme  cnurl,  or  nt  a  term 
and  from  nu  order  made  nt  a  sia'cinl  tern) 
supreme  court,  after  said  diiy,  in  either  of  1 

1.  Where  the  order  grants,  refuses,  con' 
provisionnl  remedy;  or  sellles.  or  grnnla,  or  i 
to  resettle  a  case  on  opponl  or  a  hill  of  exet 

2.  Where  it  granta  or  refiisefi  a  new  tria 
specific  queslions  of  fact,  arifing  uion  the 
trlahte  by  the  court,  have  lieen  trieti  by  a 
order  for  that  purpose,  an  prescribed  in  sef 
an  appeal  cannot  he  Inken  from  an  order, 
a  new  trial,  ii[ion  the  merits. 

8.  Where  if  Involves  some  pnrt  of  the  mi 

4.  Where  it  affecta  a  substantial  right. 

B.  Where,  in  effect,  it  defernilnea  the  at 
judgment,  from  which  an  appeal  might  be 

6.  Where  it  determines  n  statutory  prorlai 
nnconstllutlonnl;  and  the  delerminntion  app< 
given  for  the  decision  thereupon,  or  ia  nece 

An  order,  made  upon  a  Runininr>'  niplica 
ii  dei'nied  to  have  bei'n  made,  in  the  action 
of  this  section. 
Id..  I  Me,  ua'd;  L.  ISOfi,  cb.  046.    S»  U  208T,^,,|,. 
314  "'(.S'^ 
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Bt'4.  IROS.]  Id.)  irhen  made  ant  at  coorti  v*w- 
illste  dlTlBlam  lo  Brant  ordera. 

umy  aluo  be  taken  to  the  aiiiii'lliitc  diTision  of  the 
rt,  from  an  ordtr,  made  lu  au  actiou,  upon  notice^ 
ur  jiiatice,  out  of  court,  iu  a  caue  whi-re  au  aiipe«l 
be*u  takeu.  us  preMtibvd  iu  the  last  s<<ctiou.  if  tbe 
■en  made,  by  tbe  court.    Tbe  aiipellate  division  Bball 

lo  vaciile  or  n»odify,  without  notice,  or  upon  such 
bIuiU  deem  prupt-r,  any  order  in  an  action  or  special 
uadc  bj  a  justice  of  tbe  supreiuc  court  or  by  thu 
It  notice  to  the  adverse  party;  it  niay  grant  a  stay 
;e  upon  an^  judgment  or  order  of  the  supreme  court 
an  njiTeut  is  pending,  and  may  grant  Buy  order  or 
remedy  which  has  been  aijplicd  fur  without  notice 
me  purly,  anil  refused  by  tlic  supreme  court  or  k 
at. 

M<. 
im'd,    180B.]    Appeal    tram    Interlncatarr    iaim- 

may  also  be  taken  to  the  appellate  divixion  of  the 
irt,   from  an   intorloculory   jadgmeut  ron^lercd   at   a 

or  trial  tirm  of  the  supreme  oourt.  or  entered  upon 
f  a  referee. 


ni-d,  ISfiS.]  Appeal  tram  Anal  IndEvent,  after 
ot  iBterlaentarT-  JadH-ment.  ar  dealnl  At  nrn 
wm  In  tk*  caavt  al  appeala. 

il  judgment  is  Inken,  at  a  special  term  or  trial  term, 
to  the  directions  of  a  referee,  after  the  nSirmnnce. 
lenl  to  the  appellate  division  of  the  snpri'nie  court 
icutory  Judgment)  or  after  the  retusal,  by  the  niHH-l- 
of  a  new  trial,  either  utHin  nn  application,  made, 
nstance,  at  a  term  of  the  npiiellnte  division,  or  mion 
rom  an  order  of  the  epeciiil  term,  or  of  the  juilge. 
n  the  issues,  or  questions  ot  fact,  were  tried  by  a 
■eal  to  the  appellate  division  from  the  final  judgmeiil 
ror  review,  only  the  procee<iingB  to  take  the  final 
■  noon  which  the  finni  Judgment  was  taken,  including 
or  trial  of  the  other  insuea  In  the  action,  If  any. 
I  Is  taken,  to  the  court  of  appeals,  from  the  deter- 
tbe  appellate  division  npon  the  appeal  from  the  Bnol 
le  determination  of  the  npnetlnte  division,  aflirming 
itory  judfrment  or  refusing  tlie  new  trial,  may,  at  the 
■ither  party,  be  reviewed  thereupon.  If  the  respond- 
I  bring  it  op  for  review,  he  may  take  a  crose-apjenl 
otwlthstanding  the  expiration  of  the  time  to  take  an 
■al  therefrom. 

Lm'd.   laiM,   1908.)     Llmltstlan  ot  timet  orArr  In 

,  authorized  by  this  title,  must  be  taken,  within  thirty 
ervi<e,  upon  the  attoriify  frir  the  iipiHitlant.  of  a  >*opy 
meat  w  utder  appealed  from,  uud  u  written  uotivt; 
319 
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•d  to  perfect 
1II7  preocrilied 
tbe  jDdgmtiii 
from  which 
1  order,  diretl 

^eoiirily  or  utl 
either  hb  a  f 
the  iiext  serti 
iply  therrto,  m 
BpedBed  in  I' 
i  a  judge  ol 
lielow.  Kieci 
hnll  tint  be  St 
after  the  bp 
of  the  judgi 

cdi  L.  ii»5.  cli 


1  aa  prescribe 
pquired  to  po 
mcnt  of  the  I 
exeeution  the 
appenled  fru 
leala,  and  sulij 


prescrilieil  in  I 
notice  of  avpi 
of  exceptiun«, 
rules  of  praeti 
'fore  or  after 
ory  judKiiient, 

iDd  of  the  pn{i 
tie  li<Miring  of 
,  as  the  CHM' 
jpeciiil  caHe  olt 
pon  the  eaiend 
appeiinte  diriB 
ion  which  the 
rules  of  pracli 
ited  rane  sod 
or  referee  beli 


or  ovdcri  )■! 

in  the  appeal.  1 
it,  aouexed  to  I 
Vhere  nnbseqiH 
trial  term,  befi 
I  mtut  also  « 
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eal  taken  to  the  appellati;  divUion  of  the  supreme  coort, 
ibed  in  this  title,  must  bu  hi'arU  iu  tUe  deiiarttueut, ,  em- 
:he  couuly,  lu  which  the  guilgiiiput  or  utilor  appealed 
□tered;  iiuleas  an  order  U  mailc,  an  preacribei)  in  secUoi) 
ia  act,  direvtine  ibut  it  be  heard  in  auuther  depHrtment, 
appeals  pending  in  one  department  ore  transterred  for 
iDd  determinatiiiu  to  another,  piirauuut  to  article  six, 
ae,  of  the  constitution.  The  order  niada  upon  the  ap- 
t  he  entered  in  the  office  of  the  i-lerk  of  the  appellate 
BDd  ■  certified  copy  thereof  with  thf  ortKfnul  rraxe  or 
ion  which  the  appeal  was  heard,  filed  aa  provided  in  sec 
een  hundred  and  fifty-three  must  he  tranamitted  by  the 
n  payment  of  his  fees,  to  tho  clerk  of  the  county  where 
lent  or  order  appealed  from  was  entered,  and  upon  such 
ropy  of  the  order  and  the  case  or  pupers  upon  which  the 
IB  beard,  the  county  clerk  ehail  euter  the  ^udgmeDt  in 

I  tor  Co.  IToc,  pottioni  of  i|  SIT  ouil  MiU  b.  UN,  dt.  M&    Bm 
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KlSa»-«.  APPEAL 

TIILX 

Appeftl  from  a  determinfttioa 

•■e.  line.  App«l  rnm  otder  nude  Id  Um 
IdET.  Id.;  wben  nude  bj  taotber  an 
UD8,  PiKcdlDf  order  dikj  be  nilev 

IMU.'  Biny  o(  praa-HlJii|>;  liearhis  oi 
lUl.  Tkia  tlUe  quiUDeil.    AppllHllen 

1    13SS.    [Am'd,    1R0B.J    App«nl 

An  appeal  rany  be  (nicpn,  to  the 
preme  court,  from  an  order,  affecti 
Id  a  Bpecial  proceediiiR,  at  a  spi-c-ia 
mipreme  court;  or  made  by  a  jusliee 
ing  inatituted  before  him,  piirsunDt 
■iuui  or  ioBtiluted  before  anolbor  j 
coatiuoe^  before  bim. 

t   1307.    [Am'd,   18911.]    Id.|   wlivl 

An  appeal  ma 7  also  be  taken  to 
supreme  court,  from  an  order,  affocl 
by  a  court  of  record,  posEessiuK  ori 
thereof,  in  a  apecinl  proceeding  Instl 
a,  judge  thereof,  piirBiiant  to  a 
or  Inalituled  before  another  judge, 
tinned  before,  the  iuiige  who  mad 
at^tloQ  does  not  apply  to  ft  ease,  wh 
to  a  court,  other  than  the  appelli 
court,  is  eipresaly  given  by  statute. 

I  I8SB.  [Am'd,  187T.1    PreeedlDS 

An  appeal,  authotlied  by  this  titi 
preceding  orrter,  made  in  the  course 
Tolving  the  merits,  and  neceasarily 
pealed  from,  nhich  Is  apecltied  in  th' 

Bee  (S>.  Proo.,  )  SiS. 

I  135S.  I.lnltKtlan  of  time  to  >| 

An  nppenl.  antborized  by  this  title 
dnya  after  service  of  n  copy  of  the 
taken,  with  n  written  notice  of  the  < 
lant:  or.  if  he  appeared,  upon  the  hi 
or  an  attorney  in  fact,  npou  the  perai 

Fraa  la..  I  S32.    Sea  L.   ISM.  rb.  2T0, 

t  laso.  star  «t  proceedlnicai  li< 
Ihareapon. 

The  provislona  of  (Hie  fourth  nf  th 
tug  an  appeal  from  an  order,  taken  1 
Ing  the  execution  of  the  order  ap 
appeal;  and  to  ;he  entry  and  enforce 

SIS 
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CHAPTER  XIIL 
Executions. 

TITLE    T— Fom  of  KiMBtl**)  Tin*  nd  Muht  of  1h>Im  ■ 

fltkeni  DdUci  uJ  Llkbllltlti  sf  OSetn. 
IITLE  II.— KtMmtloB  Igalnit  ProptrtT- 
TITLBIII.— EiMBtloi  l«mlut  the  Penon. 

TITLE  L 


mlD   officen.    proUbll 


To    vrhom    exccBdon    directed)    proTlslon 
■herttt  !■  ■  partr- 

An  execution  must  he  directed  to  the  sheriff,  nnlen  1 
party  or  inierested;  in  "hieh  case  it  must  be  directed  i 
scribed  in  section  173  of  this  act.  But  the  court  may.  In 
cretlon,  order  an  eipcntion,  iHsued  upon  a  judgment  m 
Bgalnst  a  sheriff,  either  nlnne  or  with  another,  to  be  dire- 
a  person,  dpsiennted  in  the  order,  instead  of  to  the  coron 
a  particular  coroner;  In  which  case  it  must  be  so  direct^ 
person  so  designated  mnst  he  of  full  n(!e,  a  resident  of  the 
and  not  a  party  to  the  action,  nr  interested  therein.  Whi 
execution  is  issued  upon  a  judKmcut  for  n  sum  of  moi 
directtng  the  payment  of  a  sum  of  money,  the  order  does  m 
effect,  until  the  person  so  desicnatcd  esccvltes.  and  files 
clerli's  office,  a  bond  to  the  people,  with  at  least  two  sureti 
proved  by  a  judge  of  the  court,  or  n  county  judtte,  in  a 
■nn),  fixed  by  the  order,  not  less  than  twice  the  sam  to 
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rlu*  of  the  eiecation:  conditioned  (or  the  faithful  per- 
il hia  (latins  nnder  tlio  eiecutioii.  A  certificil  copy  of 
ind,  whore  it  requires  a  boud  t^  Ix.'  fiivea,  the  clerk's 
:hat  a  bond  has  been  hied,  as  required  by  the  order, 
cached  to  the  eiecutioD.  The  person  eo  dealgiiated  is 
otEcfr;  and,  with  renpect  lo  thftt  espcution,  he  is  sub- 
obligatioDH  and  liaijiiltles,  and  has  the  power  and 
t  a  coroner,  and  is  entitled  to  feea  accordiog'ly. 
■rt  ot  t  ISO,  uDd  Z  n.  a.  304,  II  11  ind  U.  un'd.    B«e  B  T.  & 

Ime  ot  receipt  to  be  lad  or  Hell  on  ezcoatloM. 

iff,  to  whom  an  execution  is  directed  and  delivered, 
the  receipt  thereof,  indorite  thereupon  a  mcaioraDdum 
hour,  and  minute,  when  he  received  it. 

1.  I  10  12  Kdm.  SIT). 

le  dlSrrent  klndu  of  eiettntlan. 

'  four  kinds  of  execution,  as  followa; 

It  property. 

e  delivery  of  the  posBession  of  real  property  with  ot 

nages  tor  wlthholiilnji  the  unnie. 

IP   delivery   of  fhe   poBseRsion   ot   a   chattel,   with  or 

mnees   for   the  tnking   or  detention   thereof. 

itiou   U  the   process  of   the   court,   Irem  wbich  it  ia 

2«a.  (Qi'd.     Ste  I  1240. 

t  ivkBt  conn  ties  exeenttOBB  BiaT  iBaa*. 

tion  against  property  can  be  issued  only  to  a  eounty, 
's  office  of  whien  the  judRment  is  docketed.  An  eie- 
DSt  the  person  may  be  isMued  to  any  county.  An 
or  the  delivery  ot  the  posHestiion  of  real  properly, 
sued  to  the  county,  where  the  property,  or  a  part 
situated.  An  execution  for  the  delivery  of  (he  pos- 
n  chattel,  may  be  laBuec]  to  any  county,  where  the 
lutid:  or  to  the  sheriff  of  the  county  where  the  iurig- 

filed.    Executions,  upon  the  same  judgment,  may  be 
e  same  time,  to  two  or  more  different  connties, 
ir  Co.  Prvo..  part  ot  I  287.     Bte  SDte,  |  GOT. 
?iiera1  veqnlhltrit  ot  execntlonii. 
tion  must  intelligibly  describe  the  Jndgment,  stating 
)f  the  parties  in  whose  favor,  and  against  wliom.  the 

and  the  court  in  which,  the  Judgment  waa  rendered: 
BH  rendered  in  the  supreme  court,  the  county  in  which 
nt-roll  is  Bled.  It  must  require  the  sheriff  to  return 
jaer  clerk,  within  slity  days  after  fhe  receipt  thereof. 
otherwise  prescrilted  in  the  next  section,  ft  must  be 
□able   to  the  clerk,   with  whom  the  judgment-roll   Is 

art  of  )  £Se.  mogoltdsted   vlth  Id.,  |  200.  See  ](  23.  24. 

.)  iTheB  IDDOVA  OM  flllii)!  tronaorlpt  tro^  Inatleti'a 


%%  1868-71  BXECUTIONS  GENERALLY.  e.l8,t.l 

of  the  juilKnieut  rendered  in  the  Inlter  court,  it  ntnat  alHO  spMlrr 
the  clerk,  wilh  u'hom  the  trniiBciipt  is  filed,  oud  tbi?  time  of 
filing-:  <>ud  it  must  be  made  ivturunble  to  thnt  clerk,  ll  the 
Judgment  was  reudei'oi)  in  a  justice's  court.  It  must  siiecifj'  the 
Juittice's  nnuiei  uiid  it  must  omit  the  BpocificutioD,  rDBi)i.>i.'tiiig  the 
Bling  of  the  Jiidemeiit-roll. 

Sh  p«t,  I  S043. 

g    1808.    Beqiili>lt«B    of    e>«eiitlaH    for    the    collection    ot 

An  execution,  iRHUed  avoa  a  jtidBiueut  tor  u  sum  o[  money, 
or  directiuK  the  pnynient  of  n  sum  of  monej,  must  Bjiccify,  in 
the  boily  lh<>rei>(,  the  BUtn  rciMvercd.  or  dlrectii)  to  be  pniil.  ninl 
the  snm  iii^luiill.r  due  wlicn  it  is  Isijiicil.  It  uiny  spn-ify  a  ilsy. 
from  wliiHi  inli-rcxt  upon  the  snin  ctiie  is  to  W  eomiiuted;  in 
which  cnw.  Hic  iihprifE  must  collect  interest  jict-onlinuly,  outil 
the  8IID1  iB  puiit.  1(  all  the  pnilics,  uKoiust  whom  the  judgmfnt 
ts  rouilercd.  iire  nut  jiidEtiiont  debtors,  the  c^cccution  niiiHt  show 
who  is  the  indgment  debtor. 

I  &.  8.  X*.  I  e.  a*  am'd  br  L.  1FI44.  cb.  SM:  upd  Co.  Prw..  part  ot  I  *»■ 

I  13110.  Id.|  oKnlniil  proiiertr. 


tKnAtji  the  t: 

It  must,  ex<  .  .  5 

made  by  law.  mibBtnutinlly  rctniire  tin"  Bhcnff  to  untisfy  the  juilc- 

ment,  out  of  the  pcn'oiiul  property  of  the  jndicment  debtor;  find. 

If  sufficient  r<erHoual  (iroiierty  riiiinot  be  foiiiut.  out  of  the  reiil 

property,  bcloiiKiuK  'o  hitn,  itl  the  time  when  the  judguK'nt  was 

docketed    in   the  clerk's  ofGoc  of    the  county,   ot  at   d-DT   time 

thereafter, 

Oa.   Prvc..   part  ot  |  laS,  ini'd. 

I  ISTO.  Id.)  n'here  a  warrant  of  attacliiiieat  hae  kee* 
lovlcd  hr  ■Iterllt.  V 

Where  a  warrant  of  nttnchment,  issued  in  the  aation.  has  been 
levied  by  the  Bhcriff.  the  execntioii  must  subHtniitlafJy  require  tlic 
sheriff  to  RUtisry  the  Judgment,  as  follows:  \ 

1.  Where  the  jiidBincDt  debtor  is  a  non-resident.  \ or  a  foreipn 
corporation,  and  the  summons  was  serred  noon  him  ob  It.  withotit 
the  Slate,  or  otherwise  than  perBODally.  pursuant  to  an  order 
obtainecl  for  that  puriiose,  as  prescrihed  in  chapter  lifth  of  tliiti 
act,  and  Ihe  judgment  debtor  has  not  niipeared  in  libp  action; 
out  of  the  personul  proi)erty  attached,  and,  if  that  is  llnBofflcient, 
ont  of  the  real  [iroiierly  attached.  I 

2.  In  liny  other  eiiw.  out  of  the  personal  properf*  attached: 
sntl.  if  that  is  insnfScient,  ont  of  the  other  personal  wiroperty  of 
the  judgment  debtor;  if  both  are  biknfTlclent,  out  of  thfl  real  prop- 
erty attached;  and,  if  that  is  InsufTiclpnt.  out  of  thelreal  prop- 
erty, iK'longing  to  him.  at  the  time  when  the  judJnieat  wna 
docketed  in  the  clerk's  office  ot  tlic  county,  or  atf  aoy  tltne 
thereafter,  I 

BH  H  S4U,  TUT  and  7te.  anl«.  I 

I  1S71.  Id-i  aBKlani  expentor.  etc.  V 

~;iu  ncniiiKt  real  or  persMinl  oroperty.   in  Vfac  h«n<tpi 
or.   administrator,   heir,  devlw«,   legatee,   aeaAnt   ot 
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re«l  pro[ieil}',  or  trustfe,  must  substaDtiaUf  require  the  alieTlS 
to  eaiisfr  the  juilgmcut,  out  of  that  property, 

g    1372.    la.t   BKalUHt   Ibe   VprsoB. 

An  ezecadon  agtunat  the  person  mnst  snbBtfuitiall}'  require 
tbe  Bherltt,  to  arrest  th«  judgment  debtor,  noil  commit  him  to 
the  im]  of  tbe  coimty,  until  be  pni'H  llie  jiidgDieut,  or  is  diB> 
charged  nccording  to  law.  Except  wln-re  it  mny  be  Issued,  with- 
out the  iirev<niis  tHHuine  and  return  of  nn  cxeculion  nitainst  prop- 
ert7.  it  must  reiite  tbe  issuiuK  and  return  of  anch  an  executiou, 
■pecifjing  the  coumr  to  which  it  was  isitued. 
u..  t  aee,  inbd.  s.  imd.   6tt  I  uat. 

I  13TS.  Id.)  for  irttvKry  of  propcrtr-  Hbit  msmey,  re> 
eoTered  ItT  aaiae  JnilKineiit.  mny   be  «ollvcl«d. 

An  execution  for  the  delivery  of  the  posseBBinu  of  real  prop- 
erty, or  a  chattel,  must  particularly  ilcscribe  tlie  pronerty,  and 
deaignAle  the  party  lo  whom  the  judBiiu-iil  iin-uriis  the  powies- 
■ion  tliereof;  and  it  must  aubMaMiftlly  reiiuire  the  sbefiff,  to 
tlaliTn'  tbe  pocseMion  of  the  jiraperlf ,  H-itliiu  his  cuunty,  to  the 
p*rly  ciitilliHl  llteri'to.  If  a  traiu  wt  uioue}'  is  awarded  t^  the 
•SMe  iMbnuciMi  it  may  he  colk-cted,  by  virtue  of  ibe  uuim  execu- 
tion; or  u  Keiinmle  I'M'eutiun  iiiiiy  \io  ikhul-iI  f<ir  the  rolIecHim 
thereor,  omiltins  Ihf  dlreetlon  lo  deliver  po^^si'khIou  of  the  prop- 
erty, ir  one  0.1  (■cut ion  Is  laKiied  for  bolli  [nirijown,  it  uitist  i*ou- 
tatu,  with  ri-t!]ie4:t  to  the  uiuiiey  to  be  collected,  the  same  direct 
tioas  OS  an  es^ecution  agniust  property,  or  ai,''>lus[  the  person, 
OS  the  case  requiri'H. 
SnbrtJlDIa  tor   Co.   Proo.,   |  28tl.  aubd.  4. 

I    1374.      SviMtrntc      execDtlonii,      TThere      Beparate      >Biiu 

Where  a  judgment  awnrds  different  Biima  of  money,  to  or 
agaiuFt  diflferent  parties,  a  sepnrntc  execution  may  be  Isnned, 
to  coliitt  each  sum  bo  nwardi'd;  subject  to  the  jiower  of  the 
court,  to  control  the  enforcement  of  the  execiitiniis.  upon  motion, 
where  tbe  mllectiou  of  oiie  eieculion  will,  wholly  or  partly, 
BHIlBfy  another. 

t  LS7fi>   Bxcntloa  oC  coarne,  vrlthln  0ve  ycara, 

Btceit  aa  otherwise  speciiiUr  prescribed  by  law,  the  party 
recoToilnfr  a  flnni  jodgment,  or  his  asslKuee,  may  have  execution 
(herrupon.  of  course,  at  any  time  within  five  years  after  the 
eDtry  of  the  judgment. 

Od.  ITw:..  {  2S3.  >m'<i.     .S»«  II  1tS2.  ISSS. 

1  18T0.  [Am'd,  188t(,  1SS7.]    EKecntlon  after  death  at  SmAm- 

Where  the  party  recovering  it  linnl  jndjrmerit  baa  died,  execu- 
tion may  be  isBtied  at  any  time  within  five  ymrs  after  the  entry 
of  the  JndBment,  by  hia  personal  representatives,  or  by  the  as- 
■i^ee  of  the  judgment,  !f  it  hns  been  assi^^ned.  and  the  execution 
mnrt  be  indorsed  with  the  tinnie  and  residence  of  the  t)erBou 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
pHrties  against  whom  n  judgment  for  the  recovery  of  posHesBion 
of  real  property  has  been  obtained  has  died,  an  onlei  giaiUliif 


i-.<i",G(Hinlc 
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iTfr  to  issue  and  e7:ecute  xucli  execution  or  writ  of  poBBesHion 
ly  be  granted  upon  giTiug  twenty  daja'  notice  to  tlie  uccupauti 
the  lauds  bo  leeuvercd  uutl  to  the  grantees  or  devisee*  of  said 
ceased,  or  if  lie  died  ioteutate,  to  the  heirH  at  law  of  stud 
ceased,  cnid  uotices  to  be  served  in  the  same  manner  as  a 
mmous  is  dircctt^d  to  be  served  in  an  action  in  the  supreme 


.  [Am'd,  18T&.]    Wbere  an  eiecntion  was  isHueil   thereupon, 
:hin  fire  years  after  tbe  entry  cf  tbe  jadgmeut,  and  has  beeti 
urned  whoJIy  or  partly  unsatisfied  or  unexecuted. 
.  Where  an  order  is  made  by  the  court,  grantinK  leave  to  issae 


!o.  Proc,,  p«rt  or  I  284. 

Notice  ot  en  appKcstloD  tOT  «n  order,  gractlng  leaT«  to  Isme 
L  exeeution,  as  prescflbed  in  the  lart  section,  must  1>e  serred 
rsonally  u|xni  tlie  adrefse  pally,  if  hp  fs  a  i«Bideiit  ot  l9ie  State, 
d  personal  service  can,  with  reasounble  diligence,  be  made  upon 
m  therein;  otherwise,  notice  must  be  given  in  sucb  manner  as 
e  court  directs.  Where  the  judgraeut  is  for  a  sum  oC  money, 
directs  the  payment  ot  a  snm  of  money,  leave  shall  not  be 
anted,  except  on  proof,  by  affidavit,  to  tbe  satisfaction  of  the 
urt.  that  the  judgment  remains  wholly  or  partly  nnsatisfied. 

13T&.  No  ezeeatlon  i^calniit  dccedmt,  except,  etc. 

ka  execution  to  collect  a  sum  of  money  cannot  be  issued, 
ainst  the  property  of  a  judgment  debtor,  who  has  died  since 
e  entry  of  the  judgment  except  as  prescrltved  in  tbe  next  two 


1860.  [AMi'll,  lSft4.]     Execntlon  nsHliiBt  decedeat'a  prvr- 

tfter  the  expiration  of  one  year  from  the  deatli  of  a  partr, 
ainnt  whom  a  flnsl  judgment  for  a  sum  of  money,  or  directing 
r>  pnvment  of  a  snm  ot  money  is  rendered,  tbe  Judgment  may  be 
foFCTd  by  pxepution  UKainst  any  property  upon  which  it  is  a 
n  wjth  like  effect  ns  if  the  judgment  debtor  was  still  llvinft. 
It  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
;  leave  to  isKue  it  is  procured  from  the  court  from  which  the  eie- 
tlon  Is  to  he  issned,  nnd  a  decree  to  the  same  effect  is  procured 
)m  a  surrogate's  court  ot  this  State,  which  has  duly  K"itited 
ters  testamentnry  or  letters  of  administration  apon  tbe  estate 

the  deceased  judgment  debtor.  Where  the  lien  of  the  Jndg- 
mt  WHS  created  ns  nrescrilK'd  in  section  twelve  hnudred  and 
ty.onp  of  this  act.  neither  tbe  order  nor  the  decree  can  be  made 
til  the  expiration  ot  tliree  years  nfter  Inttera  testamentary  or 
ters  nf  administration  have  l>een  duly  (tranted  npon  the  estate 

the  decedent,  and  for  thnt  purpose  such  a  lien  existing  at  the 
cedent's  death  eontlnnes  for  iliree  years  and  six  months  there- 
ter,  itotwitlisteDding  the  previous  expiration  of  ten  years  tr<« 
.  iW4 

I  i-.<i",G(Hinlc 
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the  6U11K  of  the  judgment-roll.  But  where  the  decedent  dits]  in- 
leitate  and  letters  ot  administratioa  ayoc  bis  estate  have  not 
been  gntDtod  within  three  years  after  bin  death  liy  the  surrognte'B 
court  or  the  eoDDtj  in  whleh  the  decedent  rpstded  at  the  liae  ol 
his  death,  or  if  tlie  decedent  resided  out  of  the  State  at  the  time 
o(  h>B  death,  and  IctttTM  testaoieutary  or  letters  o(  udministra- 
tfen  hare  not  beeu  grunted  wilhio  the  same  lime  bj  the  surro- 
Stte'e  court  ot  the  couuty  in  ivhicb  the  propert?  on  which  the 
jodsment  Is  a.  lien  la  uitiiated,  ench  court  may  grant  the  decree 
where  It  appt'ars  that  the  decedent  did  not  !eavo  any  personal 
property  witbia  the  State  upon  which  to  administer.  In  such 
case  the  lion  of  the  jiidgtucnt  existing  at  the  decedent's  death 
contlnaeB  for  thre«  years  and  six  months  as  aforesaid.  I'roTided, 
however,  that  such  jodgmeltt  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  reol  property,  or  some  portion  tbeieot, 
■isy  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  ot  letters  testamentary,  or  letters  of 
administration,  by  Die  proceeding  proTlded  and  prescribed  by  title 
fiTc  of  chapter  eightepn  of  this  act.  But  this  section  shall  not  np- 
ply  to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conTcyed  by  the  deceased  judgment  debtor  during  bis 
lifetime,  if  such  conveyance  was  made  in  fraud  of  his  credltora 
or  any  of  them,  and  any  Judgment  creditor  of  said  deceased, 
acainst  wbose  judgment  Bald  conveyance  shall  have  been,  or 
■nay  hereafter  be,  declared  fraudulent  by  the  Judgment  and 
dwree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
nii  judgment  against  such  real  property,  with  like  eSect  as  If 
the  judgment  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issne  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 
county  where  such  jiroperty  is  or  may  l>e  situated.  The  person 
luulng  such  eiceution,  however,  shnll  nnne^  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  atorcHalct,  otid  shall  indorse  on  said  execution  the 
words  "issued  under  aecllon  thirteen  hundred  and  eighty  of  the 
code  of  lHtH  proce*lure,"  whereupon  snid  sheriff  «hali  enforce  said 
faeeutioD  as  therein  directed,  against  tlie  property  so  described. 
and  not  against  nny  other  property,  either  real  or  personal,  and  all 
tmvisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  exectition  and  the  redemption  thereof  shall  apply  thereto. 

L.    IMM.    fb.    734.      S»   I  I82S. 
I  IS8I.   [An'd,  18S».]    tjtmvr,  haw  obtKlaed. 

Littve  t«  issue  an  execution,  as  prescribed  In  the  last  section, 
■mat  be  t>ro<^red  as  tollowa: 

I.  Notice  ot  the  application,  to  the  court,  from  which  the  ese- 
oitiMi  is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
eiecntion,  must  be  given  to  the  person  or  persons,  whose  interest 
hi  the  property  will  be  affected  by  a  sale  by  virtue  of  the  eiecn- 
Umi,  and  also  to  the  executor  or  administrator  of  the  judgment 
Mitor.  The  general  rules  ot  practice  may  prescribe  the  manner 
la  which  the  notice  must  be  given;  until  provision  is  so  made 
Oereln,  It  muBt  be  served,  either  peroonalty,  or  In  mieh  m*nner 
•I  the  conrt  prescribes,  in  an  order  to  nbovr  cause.  Iienve  ■hall- 
sot  be  grranted.  except  upon  proof,  by  sfRdavIt  to  the  aatlsfartion- 
,  If  the  coort  that  the  judgment  remains  wholly  or  partly  d — "— 
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2.  For  the  purpose  of  procuriog  a  decree  trvm  the  nirragate'a 

court,  grantiiiB  leave  to  ibbub  the  eieeution,  the  judgmeut  ci'i-ii- 
itor  must  present  to  that  court,  a  written  petition,  duly  verified, 
setting  forth  the  facta,  Bud  pniyiDK  (or  Bnch  a  decriie:  and  that 
the  persoDi,  specified  In  the  liTBt  subdivisloa  of  thia  sectioL,  may 
be  cited,  trj  show  cause  why  it  should  not  be  granted.  Upott 
the  presentation  of  such  n  petition,  the  surrogate  must  issue 
a  citation  accordingly,  which  said  citation  ma;  be  served  In 
the  same  manner  as  is  provided  in  the  first  subdivisioD  of  thia  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  perBoni 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  he  served  In  such  manner  as  the  surrogate  bj 
order  may  prescribe,  or  as  is  otherwise  provided  hy  law;  and, 
upon  hia  return  thereof,  he  must  make  such  a  decree  In  the 
premises  a>  justice  requires. 

L.    !»«,    CU    H-1.     Sec  I  2720.    lubd.  3. 

I  13S2.  Time  of  stay  )>r  order,  etc.,  not  reckoned  nnflmr 
t&la  title. 

a'he  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, 1b  stayed  from  enforcing  it,  by  the  provision  of  a  stntate, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  pitrt  of  the  time,  limited  by  this  title,  for  issuing  an 
execution  tbereDpon,  or  for  making  an  application  for  leave  to 
lasne  such  an  execution. 

f  1363.  EieentlOB  QKRlnut  Bar-vlvliiil;  JadKineiit  d«I>toni. 
The  last  six  sections  do  not  nffect  tbe  right  of  n  judfnnent  cred- 
itor to  enforce  r.  judgment,  against  the  property  of  one  or  motv 
enrvivine  jtidgmeni  debtors,  as  if  all  the  judgment  debtors  were 
Uving.  In  thnt  ciiae,  nn  execution  must  be  iasued  in  the  usnnl 
form;  but  the  attorney  for  the  judgment  creditor  must  indorae 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  tbe  de- 
ceased judgment  debtor,  and  requiriog  the  sheriff  not  to  collect 
the  ciecutiou,  out  of  any  property  which  belonged  to  him. 

I   1384.   [Am'a,   1884.]    Sale  on   ezecation,  ete.)  wbcn  mm* 

A  sale  of  real  or  pcraonal  property,  by  virtue  of  nn  execntloa, 
or  pursuant  to  the  illrcetJonB  contained  In  a  judBraent  or  order, 
must  be  made  nt  public  auction,  between  the  hour  of  nine  o'clock 
In  the  morning  and  siinsct.  The  sheriff  to  whom  an  execution  is 
IsBucd  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  Is  a 
creditor  of  the  tktboti  against  whom  the  writ  wbh  issTied  nnder 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  snofa  creditor  or  his  afent. 
L.   ISM,  cb.  ttt. 

I  laSS.  Penaltr  for  tBlilns  down  or  delaolar  uoUee  «f 
■ale. 

A  person  who,  before  the  time  fixed  for  the  snle.  In  a  notice 
of  the  sale  of  propiTty.  to  he  mnde  by  virtue  of  nn  exe<Mit!nn. 
wllfnlly  taken  down  or  defscrs  such  «  nnlicc  put  up  by  the 
■heHir.  or  by  his  authority,  forfeits  fiftv  dollnra  to  the  Jndnnent 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  tha 
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notice  wsa  defaced  or  taken  denn,  wUh  the  conaeDt  of  th«  penon 
M«kiiis  to  eofoTce  the  forfeiture  or  the  execatlon  wai  tee- 
vioDsIr   utiaBed. 

I  18S&  Talldltr  of  sale,  ttDcb  sot  affected  %T  akerlCa 
•cfitnll,  etc 

An  omiaeion  by  the  sheriff  to  giTe  notice,  as  required  by  law, 
or  the  taking  down  or  dpfaciog  o(  a  notice,  when  put  np.  does 
not  effect*  the  validity  of  a  mle,  made  by  virtue  of  rd  execution, 
to  a  purchoBer  In  guod  faith,  without  notice  of  the  omlBSion  or 
offence, 
a  B.  a  3a»,  i  40. 

f  1S87.  Pnrohues  on  aaoli  salea,  b7  eertala  aflaer><  p'o- 
Mklted. 

The  sheriff,  to  whom  an  eiecntion  ia  directed,  or  the  nnder- 
aberiff  or  di^nty-eheriff,  boldiog  an  esecotfon,  and  conducting  a 
aale  of  property  by  virtue  thei«of,  shall  not,  directly  or  indirectly, 
pnrchaae  an^r  of  the  property  at  the  sole.  A  porctiaBe  made  ^ 
aba,  or  to  tuB  use,  is  void. 

Id.,  I  41. 

I  1S88.  W^cB  esecaUoB  to  be  enforced  br  ander-BhorUI. 

Where  the  sheriff,  to  whom  hd  execution  la  delivered,  die*,  is 
remored  from  oflice,  i  .•  becomes  otherwise  di«qualified  to  act, 
before  the  execution  la  returned,  his  uudor-Bherlff  nrnat  proceed 
upon  the  execution,  us  the  iheriS  miffht  have  done.  If  there  la 
Qo  and^vBheriff.  the  cd^rt,  from  which  the  execotlon  iisoed, 
may  designate  n  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-iiheriff  mixht  have  done.  The  per«on  lo 
uesfgnated  must  ^ve  inch  neeurity  as  the  court  directs.  He  le 
deemed  on  officer;  and  m  subject  to  the  sama  obliBationa  and 
liabilities,  and  has  the  same  power  and  authority,  in  relathm  to 
tbo  object  of  bis  appointment,  as  a  sheriff,  and  la  entitled  to  fees 
nccordlngly.  But  this  aectlon  does  not  apply,  In  a  case  where 
•peci  1  proviHion  is  otherwise  made  by  law  for  the  enforcentent 
of  an  execution,  after  tlie  death,  removal  from  office,  or  other 
disqualiS cation,   of  the  sheriff,   or  under^erlfl. 

3  a.  B.  an.  {]  cs  ud  es  (3  sdm.  ssa). 
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TITLE  n. 
Execution  ogaiiut  propart7. 

a  1.  Propcrtr    emmpt   rrom   lair    ■od   ule. 

S.  Lien  of  id  eiMniion  upou  pfcsoui  propciU';  larr  upon  *Dd  aata    - 

of  pcnonal  pro|iertr.    BtghU  of  ItMleniDlton  at  IheriC. 
S.  Bale.    ndnnptloD.    and    ccuivejince    at    ml    pnmorti;    rlfkla   4nA 

llaMlltk*   of    penooa   Intereaud. 
4.  Bemedlaa  tor  /allura  ol  title  to  real  propertj  aold,  aod  lo  entoRa 


AATlCVa   FIRST. 

Property  exempt  from  Uvy  and  gale. 

Soe.  188>.  Certain  aiiMlal  eiemptloaa  not  affected  t>r  tbia  a 
laiO.  Tl'dat  peraoniil  property  la  eiemiit,  when  ouniKl  bj 

f  Juilsmfiii  rtcbl 


™ptIon 


S 


IMl.  I^ainptioo;  Kbvd  not  aDHt«l  by  temponir  aaiprnaioQ  orm'-danea. 
IMS.  II  Tain*  ot  bomalead  einedi  tl.UUU.  lien  attackaa  to  aarplaa. 
1408.  Id.:   l»<r   provcodi  to  be   nianlialled  vben  Bcoportj  la  aoUl. 
IMM.  Eiempllon  at  teal  property;  bow  FanccUed. 
14Ma.  HJiempllon  ot  ubtblfa  at  nhlbltlona. 


Till-  pimnmntion.  in  this  nrtlclF.  of  the  propertj  vrbifb  in  ci- 
enipf  rrr.ni  Ipv.v  niiri  bhIp  by  virtiip  of  nii  i-xcc-ntlmL.  ilors  not 
n-iipnl  Hiiy  siii-cini  prr)vi»ioii  <if  Ituv.  rflntintr  to  wiu-h  nii  ciMiip- 
tion.  n-hk-h,  by  itw  ti-nns,  Ih  iiti]>li<^bln  only  to  a  pnrtinilar  pIbm 
ot  iNTKUiiH.  or  oiiriMiPationti,  or  to  a  pRrtieiilnr  Iwiilitv,  or  utbpr- 
n-JHC  to  n  Hpecial  cnite. 

r>iiilinipil   lo   (mart   aMlnut   n   HHionl,   by   Imiit1r«tl'in.   nf   nrovtBlom   like   J.. 

iwT.  i-h.  isa,  I  ii>  {2  It,  «.,  nib  «i..  dwt;  s  Kdoi.  nm-.  i..  ikbi.  ru,  iM, 

I  ll>  (2  R.  S..  niu  M..  784:  3  mm.  7ii2>:  1,.    IsuO.  rli.  l!;:!.  I  U  (0  Rrtm. 

I  1300.  WBbI  prraonal  ppovctr  ■■>  csFinpl.  iTben  oitiif^ 
by  ■  hoHnehulder.* 

The  foltowius  peroonnl  proporty,  wli«n  owned  bv  n  hniiophnldcr, 
in  pxt'iniii  from  levy  mill  rnilc  by  virtue  of  an  esecnlion;  «ml  «Tloh 
niovnhlc  artii'lt'  Ihcrcor  (.'ontiniicH  lo  hp  ho  exempt,  whiles  rho 
fnniily.  or  nny  of  tlii'm,  nrc  niiioviiis  from  oiii'  rcHidpncc  to 
nnolluT: 

1,  All  niiiiiiiiiiB  wlu'i'lB.  nviitinK  lofwuB,  nnil  b(ovcs,  nut  np,_or 
kept  for  use.  In  n  dwi'llinji  bmiKo;  nml  one  HfwiiiB-ninchinc,  with 

'2.  Till'  fnniilv  bilili',  fiimily  iiirtiirps,  anil  KrhooI-liookB,  immi  by 
or  til  tbc  fiiniily:  niii]  othir  bonU.  not  I'xtTi'iliiie  in  vainc  fifty 
dolbirH.  kil't  nnil  iimmI  n»  pnrt  of  the  fnmily  library. 
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■  pew,   ocenpled  by   the  judgment  debtor,   or  the 

ace  or  public-  wor^ip. 

.  with  their  Uvc'es,  slid  the  yarn  or  cloth  manu- 

roni;  one  I'OWl  two  swine:  the  necesear;  toud  for 

all  nece>u<nr;  nieat,  tish.  fioiir,  groceriea  and  vege- 
'  priiTiUed  Cor  family  use;  and  iieressBrf  fuel,  oil, 
■r  the  U8t  of  the  family  for  sisty  dny«. 
\g  apparel,  hedn,  bedcteads,  nud  nedjing,  necessary 
»nt  debtor  and  tbe  fninlly;  all  neresaar^  cooking 
»ble;  sii  chairs;  six  kniveH:  six  torits;  six  spoims: 

tea  cups;  six  snuoerH:  one  auear  dish;  one  milk 
>ot:  one  crane  and  itn  aiipeudaKes;  one  pair  of 
coal   scuttle;  one  shoT^I;   one   pair   ot   tongs;   on« 

oandleBtick. 

and  implement*  of  a  mechanic,  necessary  to  iae 
t   his   trade,   not   exceeding    In    value   twenty-live 


,  of  IndBinieBt  debtor. 

to  tbe  exemptions,  allowed  by  the  Intt  fieetion, 
ebold  furniture,  ivorkiug  tools  and  team,  pro- 
imeuts,  fLiniiture  and  library,  not  exceeding  in 
red  and  Rfty  diiltars,  together  with  tbe  necessai'y 
ni,  for  ninety  iliiya,  are  exempt  from  levy  nnil  ssle 
n   esecueion,   when   owned   by   a   person,   being  a 

having  a  family  for  which  he  provides,  eicent 
ition  is  issued  upon  a  judgment,  recovered  wholly 
ore  demands,  either  for  work  performed  in  the 
upstie  or  for  the  purubase  muney,  of  one  or  more 
.  an  prescribed  in  this  or  tbe  last  section.  Where 
a  been  recovered  and  where  nu  execution  issued 
ment  has  been  returned  wholly  or  partly  unsatis- 

nny  watces.  debts,  earnings,  salary,  income  from 
irofitH  arc  due  and  owing  to  the  judgment  debtor 
ter  become  due  and  owing  to  faim,  to  the  amount 
rs  or  more  per  week,  .and  where  no  execution 
Fter  provided  for  in  Ibis  Bcctiou  is  unaatisGed  and 
inst  said  judgment  debtor,  tbe  Judgment  creditor 
le  court  In  which  said  judgment  was  recovered  or 
K  jiirisdirtion  of  the  same  without  notice  to  the 
r  and  upon  sntisfactory  proof  of  such  factH  by 
herwise,  the  coart,  if  a  court  not  of  record,  a 
;  thereof,  must  issue  or  If  a  court  of  record,  a 
,  must  grant  an  order  directing  that  an  execulion 
t  wages,  debt,  eomintra.  salnry,  income  from  trust 

of  said  judgment  debtor,  and  on  prcsentotioii  of 
by  the  offlcer  to  whom  delivered  for  ci'llection  to 
lersons  from  whom  such  wagcH.  debts,  earnings, 
from  trust  funds  or  profits     are  due  and  owing. 
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ur  may  tliereattpr  b«C0Die  due  ant)  owiDg  tu  the  jadcment  debtor, 
Haid  executioD  aliall  becoiiiu  a  lien  and  n  oontinDius  Icry  upon 
the  waafs,  enrniogB,  debts,  aalarj'.  income  from  trtirt  fanda  or 
profita  du^  or  to  become  due  to  said  jadgmcDt  debtor  to  tbe 
aiDount  specified  thi-reiu  wiiirh  shall  D<it  eiiceed  teu  per  centum 
therrat,  nwl  aaid  Ipvy  Hhall  be  a  coiitlTuiinK  levy  until  aaid  exv- 
ciitiim  and  the  expenses  thereof  are  tnlly  entinfied  aud  paid  vx 
until  modified  as  hereinafter  proTlded.  It  aball  he  the  aaty  iit 
any  pereon  or  rorporntion,  niuniHpal  or  ofheririse,  to  whom  said 
execution  Rhall  be  presented,  and  who  ahnll  at  aurh  time  be  in- 
debted to  the  judfrnent  debtor  named  in  HUrh  execution,  or  who 
nhnll  t>eeome  indebted  to  saeb  iudgment  debtor  In  tbe  future,  and 
while  said  execution  shall  remnin  a  lien  upou  aaid  indcbtedQcaa 
to  pay  orer  to  the  officer  presentlujt  the  Ronie.  auch  amount  of 
such  indebtedneSR  an  nueh  execution  aball  preacribe  tiiitH  aaid 
execution  aball  be  wholly  tmtiafied  and  auch  payment  Hbttll  be  a 
bar  to  any  action  therefor  by  any  auch  jadjtment  debtor.  It 
such  peraon  or  corporation,  municipal  or  other wlxe.  to  whom 
anid  execution  aball  be  preaented  ahall  foil,  or  refuae  to  pay  over 
to  snid  officer  prpsentinp  aaid  execution,  tbe  percenUite  tit  anid 
indebtedness,  he  «hall  be  liable  to  an  action  therefor  by  the 
judKUient  creditor  DnJiied  In  such  execution,  and  Hie  nmnnnt  an 
recovered  by  unch  judffincnt  creditor  shall  be  ni'i'Hcd  townrda  the 
payment  of  aaid  execution.  Either  parly  may  apply  at  any  time 
to  the  court  from  which  nuch  execntinn  aball  imme,  or  to  any 
jnrttre  or  juatlcc  IrbuIdk  the  name,  oi'  to  the  county  JiidKe  of  the 
county,  nnd  in  any  comity  where  there  ia  no  county  JndRe,  to 
any  iuBtlce  of  tlie  city  eonrt  npon  such  notice  to  the  otficr  party 
as  nnch  conrt,  Judjce,  or  justice  ahail  direct  for  a  mudiRcation  of 
said  execution,  and  upon  auch  htarinc  tbe  said  court.  Jndice  nr 
juHtice  may  make  xnch  modification  of  aaid  execution  as  ahnit  Im 
deemed  Jnat.  and  auch  execution  as  so  modified  shall  contlnim  in 
full  force  and  effect  until  fully  -paid  and  satisfied,  or  until  fur- 
ther modified  as  herein  prorided. 

L.    IR4!.   fIi.   InT.  t  1.   ■■  ud'[[  by  L.   isnn,  rh.   T>tZ    It  r/lm.  <t2R-   «  |,|. 
R3ni;  iiiKo  I^  |«5R.  rb.  lOT,  I  1  (3  R.  8...  Btb  M„  H4R :  4  Mm.    S)».       sm 


I  1!t02.  [Aai'd,  ISTT.]  IVttinaB  eatltird  to  Hme  neMptlom 
an  ■  hoanebolder. 

Where  the  judgment  debtor  is  a  woman,  she  la  entitled  tn  the 
same  ex,eDiptions.  from  levy  end  aale  by  virtue  of  an  execntkMi. 
subject  to  the  same  eiceptlonii,  aa  prescribed  in  the  kit  ttrn 
aecUoiis.  In  the  esse  of  a  liousetaolder. 


I  13ns.  rAm'd,  ISBB,  IB9T.1  MlUturr  psr,  reiraFdo.  e«e., 
exempt  from   exeeatlon  and   otber  leffal  prftfi««dlDnr«- 

The  pay  and  bounty  of  a  non-commlsRinned  ofBcer,  masician  or 
private  in  the  military  or  naral  service  of  tbe  United  States  or 
the  state  of  New  York;  n  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  Btnutcd  by  tbe  United  Statea.  or  by  a 
atate.  for  military  or  unval  serVWa:  a  aword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  n  testimonial  for  »er- 
vicea  rendered  In  the  military  or  naval  Bcrvicc  of  the  United 
States  or  B  state;  Knd  the  uniform,  arms  and  eqtilpmeiits  which 
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hlrtieth  d*y  of  April,  flgbleeo  hnodrad  and  tttj;  titilees  Ih 
iidgmciit  WBB  rsH-overed  wholly  for  a.  dtbt  or  debts,  eontrane 
«foFe  the  degJEliation  of  the  property,  (or)  for  the  purrbDst 
loney  thereof.  But  no  property  heretofore  or  hereafter  desi) 
ated  ns  en  exempt  homexteai),  as  prescribed  by  law.  ur  by  tfa 
out  HectioD.  nhflll  he  eiempt  from  taxation,  or  from  gale  fo 
on  paynieut  of  taxes  or  asaesimenta. 
L.  IBGO,  eb.  XO  »  Edia.  «3S|,  DrM  Htenm  of  |  li  U  1SS3.  cfa.  1B«. 


1  tbo  last  sei^tioD.  -a  conveyance  thereof.  ntatiiiK.  in  Bubstnuc 
bat  it  is  designed  to  be  held  as  a  homestead,  exempt  from  s^ 
y  virtue  of  an  execution,  must  be  recorded,  as  prewcribH  b 
tw;  or  a  notice,  contnining  a  full  description  of  the  property 
nd  Htatlng  that  It  is  dexlmied  to  be  so  held,  most  lie  Bubscribf 
y  the  owner,  ncknowledged  or  proved,  and  certified,  in  Ilk 
lanner  as  a  deed  to  be  recorded  In  the  county  where  the  pro] 
rty  is  situated;  and  mniit  be  recorded  in  the  office  of  the  tl*r 
f  that  county.  In  a  book  kept  tor  that  purpose,  and  styled  tb 


I  13D9.  Hnrrlrd  *«-»>■»>'■  honeatead  |  irhrK  exempted. 
A  lot  of  land,  with  one  or  more  buildinKS  tbeceon.  owned  b 
married  woman,  and  occupied  by  her  as  a  residence,  may  b 
esiRnatcd  as  her  exempt  homesteud,  as  prescribed  in  the  \ti 
ectioii;  and  the  property  so  dmignated  is  exempt  from  sale,  b 
iriue  of  an  execution,  under  the  same  circumstanced,  and  sal 
fct  to  the  same  exceptions,  as  the  bomertead  of  a  houaeholdei 

a»  I  1392,  »nte. 

I  14«>a.  When  eiemptlOB  to  poatlnne  after  oiraer*B  deall 

The  exemption,  prescribed  by  the  last  three  sections,  continuei 
fter  the  death  of  the  person  in  whose  favor  the  property  wi 
xemjited.  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  beoef 
if   her   surviving  children,   until   the   majority  of   the   youDgfi 

2.  Tf  the  decedent  was  a  man.  it  continues,  for  the  heoefit  c 
lis  widou'  and  survivintc  children,  until  the  majority  of  tl 
ouHKest  Kurvivinfc  child,  and  until  the  death  of  the  widow. 

But  tlie  exemption  censes  earlier,  if  the  property  ceases  to  b 
iccupi^'  as  a  residence,  by  a  person  for  whose  benefit  it  mi: 
0  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1830.  rh.  160  <4  Kdin.  032),  wrond  Mnttnce  of  J  1,  im'cL 


I  1401.  Ezemptloni  vrhen  not  aSected  bj-  temporaiT  ■■• 
(pnston  of  rejild^'uo*. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre 
icribed  in  the  last  four  aections,  is  not  aSected  "bj  a  au»pea(ioj 
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of  tbe  occupation  of  the  exempt  proiiertj'.  bh  a  residene 

Bited  not  exceediUK  one  jenr.  which   o<^'iirit  in  eoosecii 
1117  to,  or  deatruetion  of,  the  dwelliug  house  upon  tlie  p 

I  J40a.  It  -vnMm*  •(  li«B«teBil  eaepeds  «1,000,  I: 
tuhra  to  Bnrplaa. 

The  exemption  of  a  hgrnestead.  otherwise  raiid  under 
TisiOQi  of  this  article,  la  not  Toid,  becauae  the  valne  of  t! 
erty,  desiKuated  as  exempt,  exreeda  one  thoiiRaud  dnll 
that  case,  the  Hen  of  a  judgment  attarhes  to  the  anrplu 
tke  property  had  not  been  desiicnated  aa  an  exempt  hcHi 
bat  tbe  property  cannot  be  sold  by  virtue  of  an  executior 
opon  a  judgment,  as  aicainjit  which  it  in  exempt.  Aflei 
torn  of  anch  an  eiei'tition,  the  owner  of  the  judxmeDt  mn 
tain  B  judgmeut  creditor'^  actign,  to  procure  a  judgmeut 
iag  a  aale  of  tbe  property,  and  Hitorcing  hia  lieo  ui 
•nrplufl. 

1  1408.  H.|  how  proeceda  to  be  inBi-alislled  whes 
crty  la  Bold. 

Where  the  indgment,  in  b  judgment  creditor's  action. 
as  prescribed  in  the  last  section,  or  In  nny  other  action  a 
the  tirle  to  an  exempt  homcHtead.  dire<.-ts  the  sale  oi  inc  p 
the  court  must  so  luarshol  the  procewis  of  the  sale,  t 
rirfit  and  Interest  of  each  person' in  the  proeeeda,  shal 
spond.  SB  nearly  as  mny  be,  to  hin  riglit  and  interest  in  tl 
erty  sold.  Money,  not  exceeding  one  thousand  dollars,  pi 
judgment  debtor,  as  representing  his  interest  in  the  proi: 
exempt  for  one  year  after  the  payment,  as  the  property  s 
esempt;  unless,  liefore  the  expiration  of  the  year,  he  cau 

rperty  to  i>e  desifniated  as  an  exempt  homestead,  as  pn 
nertion  130S  of  this  act;  in  which  case,  the  exemption 
with  respect  to  so  much  of  the  money,  as  was  not  expeii 
the  purchase  of  that  property;  and  the  exemption  of  the  i 
BO  designated  extends  to  every  debt,  against  which  the  i 
Bold  was  exempt.  Where  the  exemption  of  property,  sold 
■cril>ed  in  this  eeetlon,  has  been  cnntinned  after  the  j« 
debtor's  death,  or  where  he  dies  after  the  Hale,  and  befi 
meat  to  bim  of  bis  proportion  of  the  proeeecls  of  the  s 
eonrt  may  direct  that  portion  of  the  proeeeiis,  which  rei 
his  interest,  to  tie  invested,  for  the  benefit  of  the  person 
BOOB,  entitled  to  the  benefit  of  the  exemption;  or  to  be  ot 
disposed  of,  as  justice  requires. 

1  1404.  [Ana'd,  1S»4.]  Bxempllon  of  real  prarrrt; 
(saeelPd. 

The  owner  of  real  property,  exempt  as  prescribed  in  this 
may,  at  any  time,  subscribe  a  notice,  nncf  personally  aikm 
tbe  ex.rcntion  thereof,  before  an  ofllcer  authorized  by  law 
tbe  acknowledgment  of  a  deed,  to  Ihe  ef/>ct  that  he  cau 
ezetnptions  from  levy  or  sale  by  virtue  cr'  an  esecution  n 
Uw  property,  or  a  particular  part  there  f,  fully  descrlbet 
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The  cniipe11nl!nn  lukca  ettvct  ii'h«>[i  micb  a  notice  if  re- 
HH  ^ri-mriljeil  i[i  tliis  lU'tide  for  recorditiit  a  notice  to  effert 
:>apliou  ao  vaneeled.  Aoy  otLiT  releuHP  or  waiver,  here- 
xci-iited,  or  au  uxeuiptiuQ  •>{  real  propert;,  allowed  bj-  tbU 
or  u(  uii  exeiiiiitiun  ot  u  hamoDlead,  or  a  private  or  fumilj' 
E-gruund,  8llow<il  bj-  tbe  proTlntous  of  law  h^retoforv  in 
[it  void;  proviiliii,  however,  that  DOtbint!  hetelii  eontaitied 
e  Ro  coiiatmed  nx  to  preTent  the  hushaiid  and  wife  from 
eonvejing  or  mortgaging  property  bo  exempl. 

M«.   lA«de«,    IDOO.)      Elieaiptt«iiB   of    eshlblta    *1    ei- 

iroeess  of  ntlHcliment,  execution.  seQiiestrnllon.  repleyio. 
I  or  nny  liind  of  xeiEure  Hhall  be  nerved  or  levied  upon 
,  goodB.  wares,  merehniidiso  or  property  of  any  de«mp- 
taile  the  uniue  in  en  route  to  or  from,  or  while  on  exhlbi- 
depoHited  by  exhibitors  at  niiy  international  esbibition 
nder  the  auspices  or  supervision  of  the  United  States, 
any  eity  or  eounty  of  the  Htiite,  nor  shall  sueh  projferty 
Jeet  to  attachment.  aelKnre,  ierj  or  aale,  tor  any  cause 
er,  in  the  hauda  of  the  authorities  of  such  exhtbltinn  of 

by  r.,  IDoa,  rli.  M.  DrrlTillon  —  T..  11180,  eh.  SKI.  |  1.  Sh  Dot* 
t»  ot  Boinl  of  SlituloiT  Cuiinnllilatlnn  at  mil  at  eolto. 
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bailor  In   E«Hlt   (jJedirei 


IU6.  Proct«llii(«.  U 

1^,  luguliltloD    not   to   pretiutlFe   clalmant'i   right. 
14ai.  lit    iFtlaa     agBinn    oaieer,     iMlciuiiltar*    mir 

1433.  Kottm  Dt  aiipilcmtlDD  and  prDof*  tber*npon. 

1«23.  Tttmrn  atj   In  Impowd. 

1424,  Wben  Indemnity  related  to  part  of  propertr. 

14K.  Anplkaiton  wiwn  offlscr  U  >itii«l  wltb  iDdBanllDn. 

Mae.  eSwt    of    tb*    order. 

143T.  On«r   to   wLKtm    IndeiBDlti   1*   dten,    nqnlred   to  flT*   BOUM  «t 

I43S.  Bait  ol  penoBal  pmnertr;    bow   mad*. 
1*».  Nollna  (^ulB  Co  be  poated. 

I  140B.  Peraaniil  proiiFrlr  baand  Tir  «x«ovtloa. 

The  BOods  and  chattels  of  h  Jodgmpnt  debtor,  Dot  exempt,  bj 
express  prOTiston  of  law,  from  Ipt;  and  hbIc  b7  virtue  of  an 
execution,  and  his  other  perBanitl  property,  ii'hich  Is  expreBBi7 
declared  bj  taw,  to  be  subject  to  levy  by  virtue  of  an  eiecntion. 
•re,  when  sitnutpd  within  tbe  Jiiriadietioa  of  the  officer,  to  whom 
an  execntlon  agatnrt  propertr  ts  dellT«red,  bound  by  tbe  eieou  ' 
from  the  titne  of  tbe  delirery  thereof  to  tbe  proper  officer,  I 
execnted;  but  not  before. 

3  B.  8.  an.  I  II  (1  ..um.  BTB),  un-d. 

I  1406.  Order  «f  prvfereutrc  itiiioiiK  caecnUoBa. 

Where  two  or  more  executions  nRiiinst  property  are  iMtied, 
out  of  tbe  Mttne  or  different  conrts  of  record,  OKaingt  the  snme 
judgment  debtor,  the  one  first  delivered,  to  nn  officer,  to  be  exe- 
cuted, has  preference,  notwithstandine  thnt  a  levy  is  first  mnde, 
by  virtue  of  an  execution  HUbBeqiicnlly  delivered:  but  if  a  levy 
npon  sod  sale  of  persona]  property  bna  been  made,  by  virtue  of  the 
Jnnior  execution,  before  nn  actuni  levy,  by  virtue  of  the  nenior 
execution,  the  same  property  shall  not  be  levied  upon  or  Mid,  by 
virtue  of  the  letter." 

I  140T.  Id. I  vrtaen  att«ohm#iit*  alao  are  lasned. 

Where  there  arc  one  or  more  executions,  and  one  or  more  war- 
rants of  nttachmefit.  axninst  the  property  of  the  same  peraon, 
the  rule  preBcribpd  In  (he  Init  eeelion  prevails,  in  determining  the 
preferences  of  Itie  eicctitiona  or  warrants  of  attachment;  the  de- 

*  EtTVt  In  cncroaalnr  tor  "  lAttar." 
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wken  lianed  from  conrt  not  of  record. 

.  issned  out  of  a  court  o«t  of  record,  ot 
-rant  of  atlachnienl,  graDteil  in  nn  action  (lendrng  in  «  con. 
ot  record,  it  sctufllly  levied,  bas  preference  over  another  execi 
.,  issued  out  of  any  court,  o(  record  or  not  of  record,  which  tu 
beeu  prcTiousIf  lev  led. 


J40ft.  Title  ot  boma  flde  pnrvliMBerB  befare  IsTrT  >■ 
^eled. 

he  tide  to  p«iBotiai  property,  acquired  before  the  aclnal  lei 
in  eseciilion,  by  n  purchaser  in  good  faitii,  atid  without  notii 
t  the  execution  hos  been  iseiTed,  is  not  nffeoted  by  an  execi 
.'delivered,  before  the  purchase  was  made,  to  an  officer,  to  t 


t410.  [Am'd,  18fT.]     EIieeBtlOD  nar  be  levied  apOB  ew 

he  officer,  to  who[u  an  elocution  OKainst  property  is  d^iverei 
it  levy  upon  current  money  of  the  United  States,  belousing  I 
judgment  debtor;  and  must  pay  it  over,  as  so  much  mone 
acted,  without  i/xfn>8mK  U-  tor  sale;  except  that  where  it  cot 
9  of  gold  coin,  be  must  sell  it,  like  other  pcraonid  properl? 
>BS  he  is  oihenvise  directed,  by  aa  order  of  a  judge,  or  by  th 
inient  in  the  particular  cauae. 
buiiutfd  far  X  a.  a.  see,  i  is. 

1411.  [An'd,    1H7T.]    Levf    dpob    oertKln    «Tl«e>e«i    a 

it. 

he  officer,  (o  whom  an  execution  against  property  is  delivere<l 
It  levy  uaon  and  soil,  a  bill,  or  other  evidence  of  debt,  belant 
to  the  jiidEnient  <tcblnr,  which  was  issued  by  a  moneyed  corpo 
on  to  ciroilatc  as  money,  or  «  bond,  or  other  inatniment  fo 
payment  of  money,  belonging  to  the  judgment  debtor,  whicl 
.  executed  nnd  issued,  by  a  government,  state,  county,  publi 
'er,  or  municipal  or  other  corporation,  and  is  in  terms  nego 
le,  or  payable  to  the  bearer  or  holder. 
R.  S.  3M.  t  w,  UB'I- 

1412.  iBlerest  at  bailor  1b  Kooda  pledved  bwt  be  loM 

lie  intereet  of  the  judgment  debtor  in  personal  property,  sub 
to  levy,  lawfully  pledgeil,  for  the  payment  of  money,  or  thi 
lorniance  of  a  eoutmrt  or  agreement,  may  be  sold,  in  tht 
ds  of  the  pledgee,  by  virtue  of  an  execution  againft  property. 
purchaser  at  the  sate  acquires  all  the  rigltt  and  intficM  oJ 
judgment  debtor,  and  is  enlitled  lo  the  nosHession  of  theproi> 
,  on  comTilying  with  the  terms  nnd  condltians  upon  which  tbt 
tment  delitor  could  oblniu  nosBi-asion  thereof.  This  sectioc 
t  not  apply  to  property,  of  which  the  judgment  debtor  is  nncoa- 

mnliy  entitled  to  the  p '  — 

,  I  ao,  iia-d. 


ii.  i..<i...,G(Hinlc 
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I  1413.  Wlivn  partnern  mar  BPPir  <or  release  *f  pmvertT 
levied  -apda. 

Where  ua  u&txr  has  Bpized  peraoDul  property  of  a  partnerahlp, 
belorc  vr  slier  its  diwiolutiuii,  upon  n.  iuvy  iipou  ttie  iuteri^ul 
tbert^in  of  u  puitiifr,  luuUe  by  virLue  of  an  cxecutiua  AKuioBt  Lis 
iDdividonI  prulieviy,  the  otber  pikrtuers,  ur  former  partners,  hav- 
lai;  an  interest  in  iliv  pio^eitj-,  or  uuy  of  llieui,  niay.  at  aaj  tWn« 
befure  tlie  sale,  npply  to  a  judge  of  the  court,  or  to  the  county 
juiliiE.oi  tlie  coLiuij,  ivLere  tlic  sciiure  wub  uiilcIp,  upou  an  aSi- 
aavit,  ehowiug  the  tiiile,  for  iiu  order,  directiot;  the  officer  to 
celimsi:  tlie  jiroiH-Tly,  and  to  Uoliver  it  to  tlie  upplifaut. 

I  1414.  IlBdertakfav  >••  <w  slveB. 

Upon  flDch  an  uppllcntlon,  the  a|i|itkiiiit  must  eiTe  itn  under- 
takius,  vrith  at  lenst  l«o  Burelifw,  approved  b^ the  judge,  to  the 
rffect,  that  he  vrill  aceouut  to  the  piirchH«cr,  lUpoii  the  sale  to  be 
wade  hj  virtue  of  the  exeeulioii.  of  tlie  IntcreHt  of  the  judgment 
debtor  in  the  property  neized,  in  like  niunner  aa  he  would  be 
bound  to  accouut  lo  au  uiwignee  of  such  an  interest;  nnd  that 
be  will  par  to  tbe  ^urobaaer  tlie  balauee,  wliicb  niay  be  found 
due  upon  the  accounting,  not  exceeding  a  eum,  sseciSed  iu  the 
nDdertakins,  which  miiat  be  not  Imb  thiin  the  value'uf  tlte  intereHt 
of  the  judgment  debtor,  in  the  property  seized  hj  the  Bberiff,  as 
tixed  by  the  judge.  The  provisions  uf  HecliooB  695  and  686  of 
tliia  act  D|ip]y  to  the  proceediugB,  talien  us  preacrilied  in  this  and 
the  laat  section. 

See  I  «M,   inte. 

I   1415.    PurrinlmK,   where   a   warrant   of  attaehmeat   kae 


..   _a  execution  against  bis  iudividnni  property,  cannot  b*  made 
upon  bis  interest  on  the  same  property,   unless   the  warrant  of 
attachment  has  beeu  vacated  or  anuulled. 
I  141S.  IVkcB  tke  nadertaklas  ennrea  to  other  iadBiuent 

Wherp  peTBouol  property  of  a  partaerBhij>  has  been  released, 
upon  giving  nn  unaertaking,  as  prescribed  in  thi<  last  three  sec- 
tions, if  tbe  eieciition,  by  virtue  of  which  the  lev;  was  made,  is 
■et  nside,  or  is  satisGca  without  a  snic  of  the  interest  l(!vicd  upon, 
the  undertaking  rnurea  to  the  bpncfit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  baring  an  execution  in  the  bands 
of  the  same  ollicer,  or. of  another  officer,  baving  authority  to  levy 
upon  that  [u(errflt,  as  if  It  had  l>een  given  to  obtain  a  release  from 
a  aciiure,  made  by  virtue  of  such  an  execution. 

I  141T.  Haw  partDor'a  latcreHl  sold)  rlskt*,  ete.,  ot  par- 


officer:  and  thepurehaser,  upon  tbe  sale,  acquires  all  that  interest 
aa  If  he  was  an  nsslgncc  thereof.  If  tlic  purchase- money  exceed* 
tb«  amount  of  all  Uie  cxecutfonn  niid  warrants  of  Bttachment, 
Igslnat  the  property  of  tbe  same  judgment  debtor,  of  which  tfa( 
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officer  hai  notice,  and  of  the  lawful  fees  aad  chains  thereon,  tl 
officer  must  pay  the  surplus  into  court,  for  the  beneQt  of  the  judj 
meat  debtor,  or  other  person  entitled  thereto. 

;  1418.  [Am'd,  11MM.]  Claim  ot  proverty  bj-  a  tkird  pel 
■oo,  boTr  tried. 

If  personal  property,  levied  npon  as  the  property  of  the  judj 
ment  debtor,  Is  claimed  by  or  in  behalf  of  another  person,  ss  h 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheril 
in  behalf  of  such  person,  nt  any  time  while  such  property  or  tl 
procefds  thereof  are  in  the  sheriff's  possessioD.  stating  that  1 
makes  such  a  claim:  specifying  in  whole  or  in  part  the  proper* 
to  which  it  relates,  and  in  all  cases  statinK  the  value  of  tl 
property  claimed  and  the  damages,  if  any,  over  and  above  snc 
value,  which  the-clainiant  will  suffer  in  case  such  levy  is  m 
released.  In  that  esse,  the  ofHcer  may,  in  his  discretion,  empan 
a  jury  to  try  the  validity  of  the  claim. 
Bn  I  em,  ante;  mlu  H  lOS-llO,  ■■>»:  L.  1«04,  eb.  511.     lu  eltect  8«pt. 

ieo4. 

I  1410,  [Abi'A,  IBMl,  1904.1    ProeeedlBC%  If  elaliauit  am 

If  by  their  inquisition  the  jnrors  find  that  the  property  beloni 
to  the  clsimant,  tbey  must  also  determine  ita  value  and  tl 
damages  above  such  value  as  speciSed  in  the  last  section.  Ther 
upon  the  ofRcer  may  relinquish  the  levy,  unless  the  Judgmei 
creditor  gives  him  an  uudertalciiig  with  at  least  two  sufflciei 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  i 
amonnt  therein  <  apecified,  not  less  than  twice  the  vntne  of  tt 
property  and  damages  as  determined  by  the  jury,  and  two  hui 
dred  and  fifty  dollars  in  addition  thereto,  againBt  all  damage 
costs  and  eipenses,  in  an  action  to  be  brought  againBt  him  1 
any  person,  by  the  claimant,  his  assignee,  or  other  representativ 
by  reason  of  the  levy  upon,  detention  or  sale  oC  any  of  the  proi 
erty,  by  virtue  of  the  execution.  If  the  undertaking  ia  givci 
the  officer  must  detain  the  property  as  belonging  to  the  judgmei 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  office 
he  must,  within  two  days  after  the  giving  of  the  said  nnderta 
ing,  cause  the  same  to  be  filed  in  the  office  of  the  clerk  ot  tJ 
court  out  of  which  the  execution  was  Isaned,  and  serve  upon  tl 
claimant,  bis  assignee  or  other  representative,  and  the  judgine: 
creditor,  or  the  attompy  whose  name  is  subscribed  to  the  eiec 
tion,  a  copy  of  the  said  undertaking,  with  a  notice  of  the  justi 
cation  of  the  sureties  thereon.  The  justification  must  take  pla 
before  a  judge  of  the  court  out  of  which  the  eseeution  was  i 
sued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  i 
less  than  two  nor  more  than  live  days  after  service  of  said  n 
tice.  For  the  purpose  of  justification,  each  of  the  sureties  np< 
the  nndertaking  must  attend  before  the  judge,  at  the  time  ai 
place  mentioned  In  the  notice,  and  be  examined  on  oath,  on  t! 
part  of  the  claimant,  his  assignee  or  other  representative,  tauc 
ing  his  sufficiency  in  such  manner  as  the  judge  in  his  diacreti< 
thinks  proper.  The  examination  may  be  adjourned  from  day 
day,  until  it  ia  completed,  but  such  adjournment  must  always 
to  the  next  judicial  day.  If  required  by  the  claimant,  hia  i 
Blftnee  or  other  representative,  the  examination  must  be  redm; 
to  writing  at>d  subscribed  by  the  snretiM.     If  tke  jadge    Bn 
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the  sureties  Bufflcleut,  he  must  annex  the  examination  to  (he 
OQitertaking,  endorse  his  allownoce  ttiereon,  and  cause  the  said 
andertaktng,  together  with  the  examination  of  the  Bureties,  to 
be  fiJed  with  the  clerk  of  the  court.  Thereupon  the  Bheritt  is  re- 
leased and  dischareed  from  all  liahilitj  by  reason  of  the  Iot; 
upon,  deteutlon,  aod  sale  of  the  property  seized.  "When  any  such 
nudertaking  shall  have  l)een  approved  and  Hied,  as  hereinbefore 
provided,  the  clerk  of  the  court  shstl  immediately  upon  the  same 
being  Bled,  index  the  same  in  the  index  book  in  his  mfflre.  under 
which  executions  are  Indexed,  nnder  the  title  of  the  suit  in  which 
the  execution  is  issued. 

L.  ISSS,  cb.  SGS.    Sea  I  nss.  inte:  t..  IflM.  cb.  mi.     m  effect  8«pl.  1,  ISOl. 

I  14aa.  lavalBltlsB  not  to  vrelodlo*  claUBanfa  rlvbt. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  Dot  prejadiee  the  right  of  the  claimant,  to  bring  sd  action 
to  recover  the  property  ao  levied  upon,  or  danUc'es  by  reason 
Of  the  levy,  dctMitioii,  or  sale. 

Se*  H  lOB  and  loe,  and  a>T.6Il(l.  ante. 

I  14S1.  JAm'it,  1887,  1»00.1  la  action  aaalnat  oaocr,  lu- 
Aemnltera  iBSr  be  Biilistltated  an  defendant*. 

Where  an  action  to  recover  a  cTwttel  or  chattels,  hereafter 
l«Tied  npom  by  virtue  of  an  execution,  or  several  eiecntlons,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tMitioii,  sale  or  sales  of  personal  property,  hereafter  made,  by 
viitne  of  an  execution  or  Hcveral  executions,  or  a  warrant  of 
attachment,  or .  several  warrants  of  attachment',  is  broaght 
against  an  offlcer.  or  agaiBst  a  person  Tcho  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  t>onds  or  written  undertaking 
or  andertakiogs  indemnifying  the  offlcer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
jndgtneDt  creditor  or  the  several  Judgment  creditors,  or  the 
plaintiff  In  the  warrant  or  the  plaintiffs  in  the  serernl  wnrrants, 
either  l)efore  or  after  the  eoramencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  it  one  or  more  are  dend,  may  apply  to  the 
eonrt  tor  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  br  his  command  or  in  his  aldr  and  Ihe 
court  may  upon  application  of  the  oftlcer,  or  in  case  ot  his  di'ath, 
npoa  the  application  of  his  legal  representatives,  gront  an  order 
snbstitntlng  the  indemnltora  as  defendants  in  the  action.  In  place 
«f  the  officer  or  of  the  person  so  acting  by  his  command  or  in 

I.  1B8T,  cb.  1E2;  L.  1900,  eb.  HE.    In  tir«ct  Sept,  1.  19W. 

I  1428.   [Am'd,  1S8T,]     Notice    of    KppIlQattsB    and    proafa 

Where  the  application  Is  made  by  the  ojacer,  notice  of  the 
application  most  b«  given  to  the  indemnitors  or  their  attorney. 
•ad  also  to  the  attoroey  for  the  plaintiff.  If  the  pleadings  do 
not  anfflclently  show  that  (he  esse  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thoreto  must  be  shown  by 
affldavlt  or  other  competent  proof.  Where  the  application  is 
339 
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3e  by  the  IndemnltorB.  or  oxie  of  tbein,  the  motion  pnpen 
Bt  contain  a  written  coDBent  to  be  made  deCenclatit  in  the 
ion  cseciitrd  by  each  person  who  eieeiited  the  inatnimenl  or 
Tunicuts  o(  mdemoity,  iioless  proof  by  aOldavit  la  Curnisbed 
t  those  who  do  not  consent  are  dead.  Each  consent  must  be 
jiomledgcd  or  proved  and  cerliGed  in  like  manner  as  a  dped 
be  recordcit  in  the  coDoly,  and  notice  of  the  application  niust 
(Siven  to  the  attorney  ot  each  party  to  the  action,  and  If  the 
cndanC  has  not  appeared,  notice  must  be  given  to  him  per- 
aliy. 


1423.  [An'd,  ISBT.]    Terma  mar  be  ImpOMd. 

Jpon  Krantinp  the  order  the  cmirt  may,  In  its  i. .  ._ 

re  the  indeninitora  to  furnish  additional  security  to  the  ptaiii- 
nnd  to  pay  (he  reaaouable  expenses  of  the  defMidaut,  ueces- 
ily  incurred  befovc  the  order  is  granted,  or  it  may  impose  Mich 
or  terms  fur  the  security  o(  either  ot  the  orictnal  partiM  aa 


1424.  lAin'd,  18S7.]  When  Indeunllr  related  to  pKFt  of 
ipertj-. 

f  the  indemnity  given  related  to  n  part  only  of  the  property, 
court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
)  two  acllonK,  that  the  indemnitors  be  stibsCitoted  as  defend-' 
a  fn  one  without  affecting  the  other,  and  that  tile  controversy' 
each  action  be  limited  to  that  part  ot  the  property  in  respect' 
which  it  is  to  be  continued.  Where  snch  an  order  is  made  a*' 
lilnr  application  may  be  subsequently  made  In  tbe  action 
ich  proceeds  against  the  original  defendant. 
1S87,  cb.  *ra. 

1425.  [Am'd,  1SS7.]    AppIleaUoa  vrken  oflcer  la  Joiacd 

f  the  officer,  or  person  acllng  by  his  command,  or  In  his  aid, 
ioineil  as  a  defendant,  with  alt  the  indemnitors,  he  may  appt.v 

an  order  to  Ktrike  out  his  name  as  a  defendanr.  It  he  is 
led  as  a  defendant  with  one  or  more,  but  not  all  of  Ihrm, 
nmy  apply  for  an  order  substituting  those  who  arc  not  jalacil 
h  him  as  defendants  in  bis  place.  In  either  case,  the  appli- 
ion  I's  made  in  the  same  manner,  and  Is  subject  to  the  same 
visions,  as  if  made  as  prescribed  in  section  1421  ot  this  ac> 

IBST.  lb.  «S. 

1420.  Effect  of  tke  order. 

In  order,  made  as  prescribed  in  the  last  five  aections.  doef 
alfect  the  merits  of  the  rauae  ot  action,  or  of  the  defense. 
ept  so  far  as  It  limits  the  controversy  to  particular  property, 
t  if  th'  substituted  or  remaining  defcndanls  recover  judgmcnl, 
y  are  entitled  to  slnslo  costs  only.  If  the  action  Is  diwon- 
led.  or  the  complaint  dismissed,  a  new  action  may  be  bronght 
If  the  former  action  had  not  been  brought. 


r,.  i.,<i-,G00J^lc 
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I  1437.  [Am'd,  1SS7.1    OfllcsF  to  wkom  lailenBitr  la  slvea, 
Fcqnired  ts  clve  notlee  At  B«tlan. 

Where  od  nctioQ  is  brought  in  a  cnae  where  one  or  more 
persona  are  «atiUed  to  make  aa  application  for  an  order  of  sub- 
stitutioD,  or  where  one  or  more  persona  are  liable  to  be  aubatituted 
as  deleodanta,  as  pnacribed  in  section  one  thouaand  (our  bun- 
dred  and  twenty-one  o£  thia  act,  the  officer  to  whom  the  instru- 
ment or  laatruments  of  Indemnity  woi  Riven  cannot  mntntain 
an  aetJon  thereupon  againet  a  person  entitled  to  make,  but  who 
haa  not  mode,  anch  an  application,  or  who  ia  liable  to  be  but 
bna  not  been  aubstituted  as  a  defendant,  uolcsa  notice  of  the 
commencement  of  the  action  agafust  the  officer,  or  the  person 
BctinE  by  his  commnnd  or  In  hia  aid,  ia  given  before  the  trial 
thereof,  or  at  least  fen  days  before  judgment  br  defnult  is  token 
therein  either  to  attorney  or  aeverai  a  (torn  era  whose  name  is 
or  severa!  nomea  are  anbscriljed  to  the  eIe(^lt^on  or  several  execu- 
tions or  worranls  of  attachment  or  aevernl  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditora.  or  the 
plaintiff  or  aereral  plaintiffa  in  the  action  In  which  the  warrant 
of  attachment  was  or  Bcvcrnl  warrants  of  attachment  were  ia- 
sned,  or  to  one  of  the  persons  who  executed  tlie  Instrument  or 
Instruments  of  indemnity. 
L.  1887,  th.  US. 

I  142S.  Sale  at  peraoaal  »r«pert}-t  k*l»  ma<». 

Personal  property  must  be  offered  for  snle.  In  such  lots  and 
parcels,  aa  are  calculated  to  bring  the  tiiKbest  price.  Gswpt 
where  the  offleer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  In  bis  posaesslon,  personitl  property  shall  not  be 
olFered  for  sale,  nuless  It  is  preaent,  and  vitliiu  the  view  oitbaai 
attending  the  sale. 
3  R.  B.  3«T.  1  23  (2  Kdm.  381),  lat'd. 

I   X-tSB.    lAoi'd,  lOOT.t    KotloPB  •!  aale  *•  b«  voatcd. 

At  li'ust  six  dnjs'  previous  notice  of  the  lime  ami  plate  of  a 
cale  of  personal  property,  by  Tirtue  of  nn  cxecutioD,  must  h*- 
tn^'en,  by  poHting  eonaiiicuously  written  or  printed  notices  thereof 
in  at  least  tliree  public  places  of  the  town  or  city,  where  the  nnlc 
IS  madp.  Where  perishable  property  has  been  levied  upon  iiy 
Tjrtue  of  an  execution  the  court  mny,  upon  the  application  of  the 
oOliHT  makiMC  the  lery,  by  order,  dirwt  the  aale  thennif  at  auch 
a  time  and  npon  suHi  n  noliie  as  it  deems  proper;  and,  tlicreuiion, 
the  proiMTty  must  be  sold  armrdlngly. 
I<L.  I  n.  un'd;  U  tsn,  «».  Ml.  In  «(taM  8«t,  1.  IMI.  Sm  f  T.  A  C  nn 
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ARTICLE  THIRD. 


Hie  bT  caruDar,  or  pmaa  aiiMlaUf 
141S.  Id.:.wtiira  coroocr  or  panod  mppolDUd  die*,  etc. 
I  1480.  To  tThBt  ICBiietaald  properly  this  aril  ale  applleh 

The  eiprpfiflion,  "  real  property  ",  as  need  in  this  and  the  (iii^ 
weding  article,  Incliidea  leasphold  property,  where  the  leiaee  or  hh 
ttssign^e  in  possesHed,  nt  the  lime  of  the  salt',  of  at  least  five  jnn 
onexDired  term  of  (he  lease,  and  also  of  the  baildiiiE  or  baildinr*. 

if  any.  erected  tliereiioon. 

I    BIIWDlllIieDtL 

Irnat,    irhen    liable   la 
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span  ft  Jadgment  recovered  agaiuat  the  perBOD,  1o  whose  use  it  ia 
■o  beld,  in  a  case  wtier«  it  Is  prescribed  b;  law,  that,  bj  reason 
of  the  inTBlidit;  of  the  trust,  an  estate  veBts  in  the  beDeficUrTi 
bat  special  proTisioa  is  aot  otherwiae  made  b7  lav,  for  the  moda 
of  BDbjectinK  It  to  his  debts. 

■■tauntaa  tor  a  R.  8.  B«,  I  M  (>  KAn.  SSI). 

I  l«a.  Kqaltr  of  reaenitlltiiii  wh»  not  t^  be  a»ld. 

The  Ja^meut  debtor'*  equity  ot  r«dem]itioD,  in  real  proper^ 
mortgaEeoT  shall  not  be  sold  oj  virtue  ot  an  ezecutiAn.  isaoad 
upon  a  judsment  lecovered  foe  the  a«rt«age  debt,  or  e,af  p»r« 

iSf.^  ai. 

t  t«sa.  Ptocrtt—  to  »tf  iBdmMd  mb  oceViriMmi. 

Where  an  executioa  against  property,  is  isaaed  npon  a  Jadg- 
ment,  specified  la  the  last  section,  to-  the  couatj  tvhere-  the 
mort^SKed  property  is  situated,  the  attoroey,  or  other  persoD  who 
Eabaerlbe«  it,  WWt  Indorae  thereopon  a  direction  to  the  sheriff,  not 
to  levy  it  npon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  mast  briefly  deBcri1,e  the  murt^aged  property,  and 
Kfer  to  the  Ijoak  and  page,  where  the  mortgage  Is  recorded.  It 
the  eiecotion  Ih  not  coilecled  ont  of  the  other  property  of  the 
jndgiiieDl  debtor,  the  sheria  mast  retom  It  wholly  or  partiy  nn- 
■atlafied.  as  the  case  teqalres. 

M..  H  n  >Dd  ss. 

I  14»A.  [Amrt,  MW0.]    SoUee  of  aale  ot  real  propertrf  &«^t 

1  exeetitlon, 

, „    „lve  DubUc  notlee  of  the  time  and  t' 

■•le,   as  follows: 

1.  A  written  or  printed  notice  thereof  most  be  coDspicaonsly 
fastened  op.  At  least  forty-two  days  before  the  rale,  in  three 
ImUIc  placea.  In  the  town  or  city  where  the  sale  is  to  take  place, 
■bA  alao  in  three  public  places,  in  the  town  or  city  where  the 
y  is  altoMed,  ifthe  sale  Is  to  take  place  in  another  town  or 

1.  A  aapT  at  the  notice  mnet  be  published,  at  least  once  In  each 
of  the  six  weehg,  immedlktel;  precedltig  the  sale,  in  a  newsoaper 
pnblished  in  the  county;  or  punished  Id  an  lneor|)orated  village, 
a  part  ot  which  is  within  the  county;  if  there  m  a  newspaper 
pablished  in  aucii  county  or  villagp;  or,  if  there  is  none,,  in  the 
newxpnper  printed  at  Albany,  iu  which  legal  notices  are  required 
to  be  published. 

M.,  I  M,  sm'd;  I<,  IMK  rb.  IMT.    IB  effect  Mir  13.  IBM. 

I  14S8.  Prnpertr,  fevw  deacEtbed  tbereln.  Fart  autr  >• 
■old. 

In  each  notice,  spedfied  in  the  lant  section,  the  real  property  tff 
be  sold  must  be  described  with  common  certainty,  by  aettlBg 
forth  the  name  ot  the  township  or  tract,  and  the  number  of  the 
lot.  if  there  is  any,  or  by  some  other  appropriate  deaoription,  "Mie 
validity  ot  a  aale  is  not  affetrted  by  the  fact,  that  the  property  aold 
' -t  only  of  the  property  advertised  to  be  soldi 


lifl  a 


I  1486.  Peaalty  for  Irrenlaritr  In  aale. 

A.  sheriff  who  aells  real  property,  by  virtue  of  an  execution, 
without  baring  given  notice  thereof,  as  prescribed  in  the  last -two 
■eetloii*,  or  otuerwise  than  aa  nreMribed  in  this  cbaiiter,  forfeits 
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one  tbousand  dollars  to  the  pATty  iojarcd,  In  addition  to  the  dti 
ageB  which  the  Utter  enBtaiDS  thereby, 
s  B.  8.  »s,  I  fi. 

1  14ST.   Hiuiuer  ol  eondiuitlBV  ■»!«• 

Where  real  property,  offered  for  sale  by  xirtne  o(  an  execntic 
'  '       '  '  e  known  lots,  tracts,  or  parcels,  each  I 

>  separately  exposed  lor  sale.    II  a  pen 
.  .    r  is  entitled  by  Inw  to  redeem,  a  dbtii 
paicri  of  the  property,  of  any  other  description,  reqnlrea  tl 

Karcel  to  be  exposed  for  sale  separately,  the  sheriff  moat  ei[K 
;  accordiogly.    No  more  real  property  shall  be  exposed  for  is 
than  it  ap[iear»  to  be  iwceNary  to  sell,  in  order  to  aatlafy  t 
execution. 
Id.,  t'ts,  (Di'd.  8««  «  T.  *  c.  eai. 

f  X4S8.  SkcPlff  to  make  «nplloa.te  oertlflut«  ol  sale- 

The  sheriff,  who  sells  real  property,  by  Tlrtne  of  an  eiei 
tlon,  most  make  out,  subscribe,  and  acknowledge  before  an  oflh 
jintboriied  to  take  the  acknowledgment  of  a  deed,  duplicate  e 
tificates  of  the  sale,  coutalninK: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  » 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  aej^atcly  sold. 

4.  The  whole  consideration  money  paid. 
M..  I  *2.  (m-d. 

I  1489.  Certtamte  to  be  recorded,  ete. 

The  sheriff  must,  within  ten  days  after  the  sale,  flle  one  of  i 
dnpllcate  certificates  in  the  office  of  the  clerk  of  the  conoty,  i 
deliver  another  to  the  purchaser.  If  there  are  two  or  m 
purchasers,  a  certificate  must  be  delivered  to  each.  The  efc 
mnst  immediately  record  the  certificate  in  a  book,  kept  by  1 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  ' 
Jndfment  debtor.  His  fees  for  so  doing  mnst  be  paid  by  ' 
■heriS,  as  part  of  the  expenses  of  the  sale. 

Id,,  I  U;  and  L.   IW7,  cb.  60,  t  1  (4  Bdm.   BM),  muollditRl. 

I  1440.  [Ani'd,  1881.]  Title  to  real  propertr  not  OItciI 
before  deed. 

The  right  and  title  of  the  jurlcmpnt  dchtor.  or  of  a  person  ht 
tny  under  him,  or  deriving  title  through  him,  to  real  propel 
sold  by  vlrtiie  of  an  eipcution,  is  cot  divested  by  the  sale,  ni 
the  e^*ation  of  the  period,  within  which  it  can  be  redcpmed, 

Erescribed  in  this  article,  and  the  execution  of  the  sheriff's  de 
Int  if  the'  property  is  not  redeemed,  and  a  deed  is  eiecn 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed 
have  been  vested  with  the  legal  estflte,  from  the  time  of  the  w 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjndeed 
any  reason  or  cause  whatsoevfr  to  be  null  and  void  In  any  act 
for  that  purpose  brought  hy  the  jiidgir.ent  debtor  or  his  assig 
such  judgment  shall  have  uo  forre  or  pffoct  unless  within  twei 
days  after  the  entry  of  such  judgmpnt  the  plaintiff  eholl  pay 
such  grantee  or  his  aasignH  the  sura  of  money  which  wflsjj 
doon  the  sale  with  Interest  from  the  time  of  the  sale  as  prescril 
In  this  article,  Including  the  costs  and  exoenSesof  said  defendi 
In  detendlng  this  action  in  which  sncb.  judgment  wae  recovered, 
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b»  adjuated  by  a  Jadge  of  the  court  In  which  flaid  aotion  is 
brought,  and  iu  the  event  at  plaintiff's  fsiliire  to  pay  sucli  par-' 
chase-money  and  espenses  within  the  time  aforesaid,  taid 
title  shall  be  valid  in  aaid  grantee,  and  in  cnse  such  jndgmenf 
ba«  heretofore  been  recorcred  and  an  nppi>ril  has  been  taken 
therefrom  which  la  now  pendiBg,  and  aiieb  judgUent  (dfall  be 
affirmed  on  final  appeal,  the  same  shaU  have  no  force  ~Of  efSsct 
Biileas  within  tveni;  da;a  after  the  entry  of  judgment  or  ftfflrm- 
uice,  the  plaintiff  shall  pay  to  aach  grantee  or  bis  aaaigna  the 
nun  of  monoT  which  was  paid  apon  the  sale,  with  iktareal  ■■ 
aforesaid,  iiiclnding  tbe  costs  and  expemes  of  the  defendant  b* 
aforesaid,  in  prosecatlng  any  -apitcal  froai  such  judgment,  uid  in. 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  .valid 
iu  said  grantee. 

S  R.  8.  >m  I  n  {>  Bdu.  SST),  *m'a.  U  1811.  eh.m. 

I  1441,  HtSikta  at  balder  at  tke  |ir<i»«rt>-  AaMnr  tB<«r> 
Mediate  period. 

The  person  entitled  to  the  possesslOD  of  real  proporty.  sold  by 
Tirtne  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  iieriod  therein  specified,  use  and  enjoy  the  same  aa 
follows,  witboot  being  chargeable  with   committing  waste: 

1.  He  may  nse  and  enjoy  it  in  like  mnnner,  and  (or  the  like 
imrpoaes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  Treehold.  -  -   , , 

2.  He  may  make  aeceaatav  repairs  to  a  buildingt  of  oOmw  • — 
tloD  Ihereopon.      But  this.  sDbdiiis ion.  doss  iial,.(HHH>£>4i 
tioA  in  the  form  or  ukBalareioC  tl>».l>uiuW  i«c  otfier  c 

3.  He  may  use  and  improve  the  lajitl,  iu;  the.  otdiiuuT  connK  <m) 
buabandry;  but  he  ia  not  entitled  to  a  crop,  growing  thereon, .at 
the  expiration  of  the  period  of  redemption, 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reparation  of  a  fence,  building,  or  other  erection,  vrtiich 
was  therenpon  at  tbe  time  of  the  sale. 

5.  If  he  actually  occupies  the  iand  sold,  he  may  take  necessiuT 
fire-wood  therefrom  for  UEe  in  bis  boueehold. 

1  a.  e.  saa,  I  xz  <3  Baa.  mT). 

I  J.442.  Order  to  prevent  waale)  vrbSH  aad  b«w  applied 

r»r. 

If,  at  any  time  during  the  period  allowed  tor  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  tbe  property 
sold,  commits  or  threatens  to  commit,  or  tnnkcH  preparation  for 
conmitting  waste  thereupon,  tbe  supreme  court,  or  any.  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  tbe 
cottoty,  In  which  the  proijcrtj;,  or  any  part  thereof,  is  filtilated, 
may,  upon  the  application  of  t lie  purchaser,  or  his  assignee,  or  tbe 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  regtralning  the  wrong-doer  ft«m 
committing  waste  .upon  the  property. 

M.,    il  33  and   2*.   coDioll^ted. 

I  144S.  Prooeedlnvs  to  pnnlah  vtalatloB  of  the  order. 

If  tbe  p^*son,  against  whom  such  an  onler  In  granted,  commits 

waate  in  violation  tberaef,   after   the  service   upon. him  of   tite 

Mder.with  a  copy  of  the  affidavit  upon  which  it  was  granted,  tbe 

Mwt  or  jndge,  opon  proof,  by  affidavit,  of  tbe  facts,  majr  grant  an 

345  >o«;lc 
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order,  requlrincr  him  to  ihow  cansp,  at  a  time  and  place  ther^ 
spedSfd,  wbf  be  ahould  not  be  punished  for  a  contempt. 
3  B.  8.  U«.  H  »  lOd  2S. 

I  1«44.  Mods  >ad  cxteat  at  vnalshiBent. 

If,  upoD  the  return  of  the  order  to  show  cause,  it  Batiafactori! 
appean,  that  the  peraoit,  required  to  show  cause,  has  Tiulati 
tDe  former  order,  the  coart  or  judge  may  either  paniah  him,  i 
preacribed  by  Ian  for  the  puDUbment  of  a  contempt  o(  a  cou 
of  record,  other  than  a  crimiuHl  contemot:  or  may  Kraut  a  wa 
rant,  directed  to  the  sheriff  of  the  cotinty,  recitjug  the  formi 
order,  and  the  violatJoD  tfaeteof,  nod  commandiug  tbe  aheritt  i 
commit  the  wrong-doer  to  close  confinement,  for  a  term  apeci&t 
therein,  not  more  than  one  year.  A  per«oii  thus  committed  cai 
not  be  admitted  to  t^e  liberties  of  the  Jaii, 

U.,  W  »  xBd  as,  omHlklttM. 

I  144S.  Hour  ifarmnl,  etc,  — yeF»ed«<i. 

The  warrant  may  be  superseded,  and  the  prlaoner  discharge 
by  an  order,  in  the  discretion  of  the  coart  or  Judge  committh 
him,  upon  his  eiecoling,  to  the  person  who  applied  for  tl 
warrant,  aa  undertaking.  In  a  sum  fisod,  and  with  soreti" 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pi 
any  Jndcmeiit.  which  tbe  applicant,  or  his  assignee,  or  other  repr 
amtatlTe,  may  rreoTer  agnjnat  him,  by  reason  of  an;  waate  ther 
trtHc  or  IhaiVafli  i  committed  on  the  property;  and  upon  his  pa; 
lar  t«  tfaa  ftMtkaot,  for  the  cuxts  and  expenses  of  th*  pr«cce< 
Inga,  a  snia,  nied  by  the  court  or  judge. 

I  144V.  IVheB  aad  koir  re«l  pTOpertr  sold  mar  ^^  '■ 
dccBcd. 

Within  on*  year  after  the  sale  of  real  property,  by  Tirtae  i 
an  eiecutiou.  a  peraon,  speelfled  In  tbe  next  section,  mny  redeei 
it,  by  paying  to  the  purchaser,  his  executor,  adialnlatrator,  i 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  tl 
person  so  entitled  thereto,  the  sum  of  moner  which  waa  pai 
upon  the  aale,  with  interest  from  the  time  of  the  sale,  at  the  raJ 
often  per  centum  a  year. 
I  E.  8.  3T0,  I  4fi  (2  Edm.  B84),  ain'd.    Bh  G  T.  &  O.  140. 

I  1447.  Bt  irham  aneh  redetaiitlon  inaT  be  aiKde. 

The  redemption.  epeciSed  in  the  last  section,  may  be  mad' 
either  by  the  judgment  debtor,  whose  right  und  title  were  soli 
or  by  his  heir,  devisee,  or  grantee,  who  bus  acquired,  b.v  inheri 
ance,  devise,  deed,  snle.  by  virtue  of  n  morlgaKe  or  of  an  eieci 
tion,   or  by  any  other  means,  an  absolute  title  to  the  proper) 

froposed  to  be  redeemed;  or,  in  a  case  speci&ed  in  aectloo  U5S  < 
469  of  this  act.  to  a  portion  thereof. 
Id..  1  M. 

J  1448.  aa«k  redcmptlsa  Kvolda  tke  Mile. 

Upon  payment  being  made,  by  a  person  entitled  t»  rtd*W 
real  property,  as  prescribed  In  tbe  last  two  aecttona,  the  sale  ( 
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the  property  redeemed,  and  the  certiflcatee  of  the  sale,  as  tar  m 
they  relate  thereto,  be<Mine  anil  and  void. 

S   H.   B.   STO.   I  W,  im-d. 

I  1440.  Wkea  ersdltor  but  rada«B. 

B«bI  propert;,  sold  by  virtue  of  bd  execution,  vhlch  remainfl, 
at  the  expiration  ol  one  year  after  Ac  sale,  «Brede«aied  by  (be 
person  or  penona  entitled  to  redeem  It  as  pi«Miibed  in  the  last 
three  sections,  may  be  redeemed,  tvlthia  three  montfae  after  the 
expiration  of  the  year,  by  the  creditors  spedGed,  and  npon  tha 
terms  and  in  the  manner  preacribed.  In  the  following  sectiona 
of  -this  article. 
14..  I  GO.  RtDOdcUed. 

I  14B0.  What  ■>K  *9  h9  paid,  mtts^  irfcMi  MedHvF  I*- 
deesB. 

Id  a  case  apeCiSed  tn  the  last  section,  a  eredtior,  kavlng  in  his 
own  name,  or  as  execntor,  admiQistrator,  aeaituce,  tniBtee.  or 
otherwise,  a  Judgment  rendered,  or  a  mortgage  duly  recorded, 
■t  amy  time  before  the  explratlou  of  fifteen  months  from  the 
time  of  the  sole,  trhich  is  a  lien  upon  the  renl  property  sold,  may 
redeem  that  property,  by  paying  the  anm  ^if  money,  whicTi  was 
paid  npon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a,  year  from  tlie  time  of  the  sale,  and  exe<!Qtlng  a 
ecrtificatc  of  satisfaction,  as  presccibed  tn  seetbro  1463  of  tUa 
act 
Id..  1  SI.  u  ui'd  br  I..  IMT,  eb.  410,  II  1  ond  a  (4  Eda.  «tO,  BBl). 

I  14SI.  Redemption  fay  anotbev  or  editor  tram  a  redesM^ 
■as:  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  hare  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  It  from 
the  first  redeeming  creditor,   as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  .his 
execntor.  administrator,  or  assisnee,  tLe  sum  paid  by  Iilm  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  psr 
eeittnm  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  oF  aatlsfactiim,  relating  to 
Us  judgment  or  mortgage,  in  like  manner  as  the  fint  redeeming 
creditor  was  required  to  do, 

8-  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  Judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
oeditor,  the  sutn  specified  In  the  certificate  of  sntisf action. 
execBted  by  him  upon  h!a  redemption,  with  Interest  at  the  rate 
Of  seven  per  centum  a  year,  from  the  time  of  hli  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  In  which  case,  the  latter  need  not  pay  any 
part  of  me  sum,  specified  in  the  certificate. 

M  .  1  MS,  SBi'd. 
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jadgmeot  or  miortgage,  so  that  the  former  redeems,  withoi 
paring  the  sunt,  specified  in  the  latter's  certificate  of  aatiafactia: 
the  latter  may,  without  executing  another  certilicate  of  sati 
faction,  again  redeem  from  the  fornipr,  or  from  any  subsequei 
redeeming  creditor,  in  a  cate,  where  he  would  bave  been  eatitii 
ta. redeem.  If  bis  tirat  certificate  had  not  been  executed;  aud  t 
bas  the  game  rights,  with  respect  to  an?  creditor  redeemig 
from  him,  as  if  his  first  certificate  had  been  executed,  when  I 
made  hie  aecoud  redemption. 

I  1468.  Sabaeqnent  red  emiit Ions  br  other  creilltars. 

A  third  or  otlier  troditor,  ulio  luigbt  have  redeemed,  aa  pp 
Bcribed  In  the  last  tour  sectiuDs,  ma;  redeem  from  the  aecon 
or  an;  other  creditor,  ivho  bas  redeemed,  In  the  n: 
uppn  the  terms  .».t^  coadjtioDa,  prescribed  in  the  last  t 

3  B.  8.  BT3,  I  Sa. 

g  14S4.  WkeB  creditor  mar  redeem  Bfter  flfteea  nantki 

A  creditor,  who  might  have  redeemed  within  fifteen  montt 
after  the  sale,  as  prescribed  in  the  laxt  four  sections,  may  n 
deem  from  any  other  redeeming  creditor,  altboagh  the  fiftee 
moDtbs  have  elapapd;  provided,  that  he  thus  redeems  withi 
twenlj-four  boars  after  the  Inst  previous  redemption. 

L.  IStT,  cb.  110.  part  of  ]  4.    am-a. 

I  14aS,  Wben  redentptloik  masl  be  made  At  BaeriCB  olBci 

A  redemption,  made  by  a  creditor,  on  or  nfter  the  last  day  a 
the  fifteen  months,  must  be  made  at  the  sherifTa  office  of  th 
conni;.  Tbe  sheriff,  or  bis  uuder-sberiff.  or  n  depuiy-aberiCf.  i 
bis'  behalf,  must  attend  at  the  alieriS's  office,  for  that  purpos* 
on  tbe  last  day  of  tbe  fifteen  moaths,  and  on  each  day  thereaftei 
in  which  a  redemption  can  be  made,  during  the  time  wbcn  th 
■heriffH  office  ia  reqaired  by  law  to  l>e  kept  open.  In  the  abseac 
of  the  sheriff,  the  redemption  may  be  made  by  paying  tbe  neca 
sary  money,  and  deliverinir  the  necessarj  papers,  to  the  undei 
■beriff,  or  to  any  depnty-sheriff,  present  at  the  sberifrs  office 
If  the  term  of  office  of  the  sheriff,  who  made  tbe  sale,  has  expired 
and  he,  or  bis  under-sheriff,  or  a  deputy-sheriff  nuthorizi-d,  i) 
his  behalf,  to  receive  the  necessary  money  and  the  neceatsr 
papers,  is  not  present,  the  money  may  be  paid,  and  tbe  paper 
may  be  delivered,  fo  tbe  sheriff  then  in  office,  or  to  the  nndef 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  {  S.  rFmodt^lIod.    See  S  T.  ft  C.  110. 

|.  14Se.  Ori«laiil  pDrobBBcr  mar  vedeem,  ivhea  bUo  ■ 
er«ditov> 

It  the  purchaser,  at  the  execution  sale,  of  pi<oi>erty.  whid 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  li 
also  a  creditor  of  the  jodt-raent  debtor,  and  ns  such  couid  redi-eir 
from  a  purchaser,  or  n  redeeming  creditor,  he  may  nvaH  hliDseW 
of  hff  Judgment  or  mortgngp,  to  redeem  from  any  other  redeem- 
ing creditor. 

t  R,  S.  8T2,   I  DT  (2  Mm.  3ST). 

I  I40T,  Oedttar  may  redeem  acaln  nndev  another  ]ii<V- 

Tbe  jadinnent  creditor,  by  virtue  of  whose  exeeation  leal 
property  has  been   sold,   cannot  avail  himseU  of  the  jndgnwBt, 
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_    issued,  io  redeem  the  propertr; 

BD  otlierwiBe  specially  prescribed  in  this  srtiele,  can 
rho  hsB  oQce  redeemed,  avail  himself  of  the  Miia« 
■  mortgage,  to  redeem  Hgaio.  But  it  either  tun 
Kmcnt  or  mortgaRe,  which  would  entitle;  him  V 
may  avail  himself  thereof  for  that  purpose,  in  tli9 
r  and  on  the  same  terms,  as  any  otliei  <mdit<HV '    ' 

denptlon  by  pcraon  entitled  to  redeem  p>rt. 

lerson,  who  has  an  absolute  title  to,  or  a  Judgment 
,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
,  sold  by  virtue  of  on  eiecuiion,  uould  be  autborlied, 
;!e,  to  redeem  the  property,  it  his  title  of  lien  ei- 
lie  whole,  he  may  redeem,  from  a  purchaser,  the 
rtj  sold,  or  from  a  prior  redeeming  creditor,  the 
rty  redeemed  by  that  credilor;  except  that  If  his 
extends  to  a  distinct  parcel  only  of  one   or  more 

Croperty,  which  were  separately  sold,  he  can  redeem, 
Bser,  only  the  part  or  parts  thus  separately  BolS,     ' 

distinct  parcel  is  included.  (See  |  14S2.J 
'  2  R.  3.  8T2,  II  G2  and  Hi;  citeaded  In  lU  applkiUan. 
flemptlon  br  oTinera  of  undivided  ahnrea. 
D   or  more  peraous   own   undivided   shares,   as  Joint 
as   tenants   in   common,    in   real   property,   sold   by 
L   execution,   or  In   a   distinct   parcel  thereof,   whicb 
>arately  sold;  each  of  them  may  redeem,  from  tlifl 
B  prescribed  In  sections  1446  and  1447  of  this  act, 

interest,  belonglue  to  him,  by  paying  a  part  of  tll4 
ley,  bid  for  the  property,  or  for  that  distinct  parcel 
Ing  the  same  proportion  to  the  whole,  ss  the  share 
proposed  to  be  redeemed,  bears  to  the  property,  ot 
el  separately  sold,  of  which  it  is  a  part:  together 
:  OD  the  sum  so  paid,  from  the  time  ot  tbe  Bale,  M 
en  per  centum  a  year. 

I  «. 

by  credltOEB  liBTlnB  lien*  on  nndlTldcd  aliBrea. 

judgment  or  mortcage  of  a  creditor,  entitled  to  re- 
len  nnon  an  undivided  share,  specified  in  tne  last 
lay  redeem,  from  a  purchaser,  that  undivided  flbsre, 
n  the  same  proportion  of  the  purchase-money,  which 

^  t  . 
the 


[bt  to  redeem  not  nffeoted  br  aiVeeBient. 

,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
cannot,  by  his  aKreenient  or  other  act.  In  any  manner 
■ejudice  the  right  of  any  other  person  to  redeem, 
in  this  article. 

irbom  money  paid  apon  redemption. 

required  to  be  paid  by  a  creditor.  In  order  to  efte«t 
.  ot  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purcfaKser  or  oreditor,  from  whom  tbe  property 
to  be  redeemed,   his   ezecutoi,   atlminiatrator,  or  auignee;  or 
nuiy  b«  paid,  for  the  nse  o(  tbe  person  bo  Hititled  thereto,  to  I 
■boitt  who  miLde  the  sale. 
1  B.  B.  an.   part  of  f  W. 


I   1488.  GertlflMite  of  natlBfBOtloB  rcav'- 
fl«^ptloB  br  eFeditoF. 

The  cerU£cftt«  ot  mtiifactiui,  required  U 
creditor,  !□  order  to  effect  a  redemption  ot  re 

acknowledged  or  proved,  and  certified,  In  Ubi 
to  be  recorded  in  tlie  county;  must  deecribe. 
tainty,  the  judgment  or  mortgage  under  whl 
specify  the  sum  due  thereupon;  Bud  must  sta 
tiOD  aatlafiea  the  judgment  or  mortgage,  in  Ii 
amount.  It  must  be  Sled  in  the  couuty  clerk' 
the  time  when  the  money  is  paid  to  effect  Ihi 
the  money  is  paid  la  the  sheriff;  in  which  case, 
&Iso  be  delivered,  at  the  time  of  the  payment 
most  file  It  In  the  county  clerk'a  oilice,  as  i 
1467  of  this  act.  The  county  clerk,  immpdlni 
tioQ  and  recording  of  the  deed,  must  enter 
tatlsfactioB,  or  partial  satiafacticm,  of  a  judj 
certificate  so  filed,  aa  required  by  law,  whei 
lected,  by  virtue  of  an  oieciition.  If  a  mortfi 
certificate,  1b  recorded  In  his  office,  be  must  < 
the  mortgage  of  record,  it  it  is  Katislied  by  i 
it  is  only  partially  satisfied,  he  must  maiie  a  i 
■atlsfaction,  upon  the  record  thereof.  If  the 
iB  eituated  in  a  county,  iu  whlrh  there  is  a 
clerk  must  traoBmit  a  certified  copy  of  th 
register,  wbo  must,  in  like  manner,  cancel 
morlsage  of  record,  or  make  a  miuute  of  tb( 
thereof.  The  clerk's  and  register's  fees,  for 
vices  specified  iu  thia  section,  must  he  pnld 
may  require  the  person  entitled  to  a  deed  to 
thereof,  l>efore  tbe  deed  is  delltered. 

I   14S4.  'n'hBt   cTldcBce  a  rpdeemina:  J 

nttHt    fnrnlKh. 

In  order  to  entitle  a  creditor  by  judgment  1 
erty,  aa  prescribed  in  ttiia  article,  he  muet,  n 
Id  tbe  county  clerk's  otSce,  or  deliver  to  the 
requireB,  the  following  evideuce  of  his  rixht: 

1.  .^  copy  of  the  docket  of  tbe  judgment,  ui 
the  right  to  rL>deeni.  duly  certified  by  the  o 

2.  Bach  assignmeot  ot  the  judgment,  vtb 
establish  his  right.  An  nBsignment  so  filed  ( 
acknowledged  or  proved.  OLDdcertified,  in  Ilk 
to  bo  recorded,  or  the  execution  thereof  mm 
affidavit  of  the  creditor,  or  of  a  witness  theret 
filed,  and  entered,  as  prescribed  in  article  t 
chapter  eleventh  of  this  act.  in  which  caee,  a  < 
most  be  filed  or  delivered. 

S.  An  affidavit,  made  by  him.  or  bia  attorn 
troly  the  sum  remaining  unpaid  on  the  judgi 
daltntng  the  right  to  redeem. 

9  B.  8.  m,  1  00,  wllb  ■m'ti. 
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propertf  is  situated.  The  recordiuK  thereof,  iu  the  office  ol 
clerk  or  Tcgistcr  of  that  coimt7,  in  the  book  for  recordiOK  d' 
bea  the  same  effect,  as  DgiLiiiHt  suba^uent  purchasers  am 
cumbrancers,  as  the  recording  of  a  conveyance. 

L.  lSi7.  cli.  410,  t  s>  '"I'd. 

I  14T1.  [Am'd,  ISBO.]  When  sad  br  mhom  eoBVcraBi 
b«  exeeated. 

Immedistclr  after  the  eipiratiOD  of  Gfteeo  montha  from 
time  of  'sale;  except  where  a  redemption  has  been  made  ot 
last  day  oC  the  Gfteen  montha,  and,  in  that  case,  immedii 
after  the  expiintion  of  twenty-four  hourg  from  the  last  red 
tlou;  the  sheriff,  who  made  the  sale,  must  exeente  the  proper 
or  deeds,  in  order  to  conTcy  to  the  person  or  peraoDB  enl 
thereto,  the  part  or  parts  of  the  property  sold,  which  havt 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  o 
aignee.  The  deed  conveys  to  the  grantee  therein  tbe  right, 
and  interest,  which  were  sold  by  tbe  sheriff.  After  the  i 
■hall  have  been  recorded  for  twenty  years  in  tlie  county  whec. 
real  estate  ia  situated,  it  shall  be  presumptive  evidence  ol 
facts  therein  stated. 

3  S.  a.  STS,  I  e2,  ani'di  to  icnrd  niUi  Ii.  1B4T,  cli.  410.  i  *;  U 
tb.  Btt. 

1  14Ta.  To  vrkom  eonvrrB.ncc  to  lie  cxecated. 

deemed  by  a  ere 

__ _      .        ...  ;  purchaser  upoi 

■ale,  eicept  where  the  certificate  of  sale  has  been  nssigne" 
Which  case,  it  must  be  conveyed  to  the  Inst  assignee.  Any 
or  parts  of  the  property  sold,  which  have  been  redeemed 
creditor,  must  be  conveyed  by  tbe  sheriff,  to  the  taut  redee 
creditor,  eicept  where  he  has  assigned  tlie  certificate  of  red 
lion,  or  baji  executed  any  other  Hsslgnraent  of  his  right, 
and  Interest  In  the  property  redeemed  by  him;  in  which  cat 
must  be  conveyed  to  the  last  assignee. 

L.  1S3S,  cli.  IBS.  part  of  |  I  «4  Edm.  «SS).  u  Im-d  bj  L.  IWT,  ch.  II 
(T  Bdm.  eO). 

I  14TS>  1IPh«M  ooMverajice  mB.de  to  •zecatar  or  *di 
Imtratorj  effect  thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivei 
the  deed,  the  sheriff  must  e:iecute  and  deliver  the  deed  t< 
executor  or  administrator.  The  properly  bo  conveyed  mui 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  deee< 
subject  to  the  dower  of  his  widow,  if  there  ia  one:  but  it  ma 
sold,  in  a  proper  case,  for  tbe  payment  of  his  debts,  in  tbe  i 
manner  as  laad,  whereof  be  died  seized. 

a  B.  B.  ST4.  H  es  ind  M  <2  Edm.  388t,  coDUDllditld.     . 

I  1474.  ABBlKiineiit  miiHt  be  acknotvledsed  sad  flled. 

Before  an  assignee,  or  his  executor  or  administrator,  is  ent 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  aseigDn 
under  which  fne  deed  is  claimed,  must  be  acknowledged  or  pro 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
county  where  the  property  is  situated,  and  must  be  filed  in 
offlce  of  the  clerk   of  that  county. 

v.   IBM.   th.   IIS.    I   a    {4    Bdm.  623).   im'd.  
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titcr-aliierlir  or  nuecKHiar  to  not.  It  slieVI 

1  sberiff  dies,  Is  rcmoTed  from  office,  or  becom' 
lified  to  act,  at  niiy  linie  after  making  a  eali 
'  virtue  ot  an  eiieeutioii,  the  property,  or  a 
of,  may  be  redeemed,  by  paylnfr  the  necessar] 
3g  the  necesBary  papers,  to  hia  under^beriff.  « 

and  delJTer  the  proper  deed  or  deeds  o(  propi 
V  the  judgment  doblor,  hJH  heir,  deTlaee,  or 
r-sboriff  also  dieH,  is  removed  from  office,  or 
isqualilied  to  act,  the  propprtj  may  be  redee 
lecessary  money,  and  ileliTerlug  the  ueceeaari 
iCTs  BucceBsor    in  office,  who  must  also  exet 

proiier  deed  or  deeds.  The  unilcr-Hhenfl 
coesBcTr,  as  the  csKe  requires,  possosaea 
is  subject  to  nil  the  dudes  and  liabilitlCB,  of  tt 
the  sale,  touching  the  redemption  aud  eonve; 
d  and  the  proceedinf^s  relating  thereto;  and  eai 
I  regulating  ttioae  proceedings,  and  apolieabl 

made  the  sale,   in  applieable  to  his  nnder-s 

This  section  appliea  where  a  aale  waa  mad 
'ter  this  act  takes  effect. 
>r  S  R.  S.  3Tt.  II  tB,  ee  and  ST  (S  Edm,  188),  ind  L. 

tfoncT  utKT  I>«  PKldt  etCf  to  nnder-Bh* 
friffa  ^Th4>  sold  property. 

il  property  Is  sold,  by  virtue  of  an  execDtiou 
f  or  a  deputy  aberilf,  ia  behalf  of  tbe  sberifl 
be  paid,  or  a  pa]>er  requireil  to  be  deliveret 
order  to  elfeet  a.  redemption,  a  a  prescrilied 
ny  time  before  the  last  day  of  the  fifteen  toon 
the  sale,  may  be  pnid  or  delivered,  either  to  thi 
der-sheriff  or  di'puty-sheriff,  who  made  tbe  » 

ipIICBtton  of  thin  nrtlcle  to  Mtl*  hr  oopi 
clnllr  itppofnted,  ^tc. 

il  property  is  sold,  by  virtue  of  an  eiecntioii,  I 
'  appointed  by  the  court,  as  prescribed  1q  sect 
388  of  thin  act,  it  may  he  rcileemed,  as  presi 
as  if  it  had  been  Rold  by  the  sheriff,  except  as 

required  to  be  paid,  or  a  paper,  required  t 
Ihe  sheriff,  in  order  to  effect  a  redemption, 
:his  article,  at  any  time  before  tbe  last  da: 
llis  from  the  time  of  the  sale,  must  be  paii 
nade  the  sale;  unless  the  peraon  entitled  to  rei 
torney,  filea  with  the  clerk  of  the  county,  ' 
ipers  required  to  be  filed,  or  to  he  deliverei 
he  purpose  of  efTi'Ctiog  the  redemption,  bis  affi 
int  the  ortieer  ia  dead;  or  has  bci'U  removed;  o 
■oner,  that  he  is  no  longer  in  ofBce;  or  th 
'ch.  the  atlinat  has  been  unable  to  find  bini  w 
fhich  caae,  the  money  may  be  paid  into  court, 

county  treaaurer.  to  the  rredit  of  the  cause,  " 
lere  ft  is  paid  to  the  aheriff.  after  a  Bale  by  tl 
ovialona  of  aection  1455  of  this  aet.  apply 
poQ   a  aale  made  an  prencribed   in  thia   aect 

(vho  sold  the  property,  must  attend,  as  the  i  .-.  , 

lired  to  attend.    If  he  is  not  present,  the  rec  i  .,i    dc^C^^lc 
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mv  be  effected,  aa  prescribed  In  that  aectlon,  for  redenqidoii 
in  A  case,  where  the  term  of  office  of  the  Bherlfl,  who  made  Um 
•ele,  hftB  expired. 

I  14TB.  1^1  ivker*  eDVonn  or  poraoa  Binwlatad  dl«%  oto. 

If,  iriteo  the  period  for  redasptlon  acplres,  a  coioier,  or  a 
penoD  apedallr  appointed,  bj  the  mart,  wbo  ha*  Bold  retti 
propertT,  br  Tlrtne  of  an  exerntlon,  ia  dead,  or  has  been  remared, 
or,  tn  tkip  caae  of  a  coroner,  If  he  la  no  loafier  In  offlce,  the  court 
must,  npxi  the  applicstion  of  a  person  entitled  to  a  deed,  appoint 
a  pcraoD ,  to  exeente  the  deed  accordlngl;. 
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CONTRIBUTION. 

ARTICLE  P01IBTH. 


MOO.  Banwdr   ot   JudgmcDt   enKUtor  thempai. 
lUI.  Ooatrltntlao   between   owDen   at   iMl   ingtttt, 

..      _^._ owner  redeeuu. 


Tbe^rchaaer  of  real  propertj',  sold  by  virtue  of  an  eiecvtlolit 
bia  heiT,  deyisee,  gcaotee,  or  BBBigaee,  who  is  evicted  tiom  th« 
possesBioQ  tliereof,  or  ngainat  wbom  judgment  U  rendered,  in 
an  BctioD  to  recover  tbe  same,  moj  recover  the  paicbMfle-moD«7, 

with  IntereBt,   from   the  peraon  lor   whose  benf"*  ■"--   

wu  aold,   where   the  jaOKment   wai   reiuler«l, 
MCurred,  In  conaeqoeDce,  either: 
1.  Of   any   irregulartt7    in  -the 


a  B.  B.  S70,   0   SS   (3  Edm.  S§D),   nmodelled. 

I  1480.  Ito^aAr  sf  jn«KmeBt  «r««lt*r  IkerespoB. 

Where  final  Jad^ent  is  rendered,  a^inet  the  defendant,  In 
an  anion  specified  In  sobdivision  first  of  the  last  iectlon,  the 
judgment,  by  vlrtne  ol  which  the  sale  was  made,  remains.  Id 
hto  favor,  valid  and  effectual  agnlnat  the  judgment  debtor 
tterelo.  his  eieeutor,  administrator,  heir,  or  devisee,  (or  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  Interest.  He 
Duty  accordingly  have  a  further  execntion  npon  that  jndKtaent: 
but  the  eiecution  does  not  sITect  n  purchaser  in  Kood  faith,  or 
■a  incnmbrancer  by  niortRagp.  jiidsment,  or  otherwiae,  whose 
title  or  whose   incumbrance  accrued,    before   the   actual   lev; 

M.,  I  «t,  ani'd. 

1  14t41.  ContrlbBtloB  brtweea  onnera  ot  real  propertr. 

Where  the  real  p.operty  of  two  or  more  persons  Ii  liable  to 
aatinfr  a  jndsment.  and  the  whole  of  the  judgment,  or  more 
than  a  dne  proporlion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion iaaned  upon  the  judgment:  the  person  so  agxrieved,  or  bis 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  inst  and  equal  contribution  by  all  the  persona,  whose  real 
property  ought  to  contribute  aa  prescribed  in  tlie  next  aeotlon 
but  on/. 

II.,  I  TV;  am'd. 

I  X48B.  U-t  vrkea  part  owner  reAeCBa. 

'Where  the  heir,  devisee,  or  grantee,  of  a  JndKment  debtor, 
havtac  BB  absohite  title  to  a  distinct  parcel  of  real  propertr. 


i-.<i",G(Hinlc 
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old  by  Tirtue  of  an  eze^Utio^  redeems,  as  prescribed  ia  eecti 
.4B8  of  this  act,  the  property  eoM,  or  auy  part  or  parts  then 
eparately  sold,  wbica  inelude  bis  property;  be  may,  in  U 
nanner,  maintain  an  action,  to  compel  a  just  and  equal  conlrit 
Ion  by  tbose  who  own  tbe  rosidne  of  the  property  tbuB  redeemi 


I  14SS.  Order  of  c 

Where  an  action  ii    .       ...... 

Ions,  tbe  leal  property  Is  liable  ti 

1.  If  It  comprises  different  undivided  shares  or  distinct  parte 
rlucb  have  been  conveyed  by  tbe  judgment  debtor,  tbey  a 
able  la  succession,  commencing  wilh  the  portion  last  conveye 

2.  Jf  It  comprises  different  undivided  shares  or  distinct  parce. 
rhich  have  Iseen  sold  by  virtue  of  two  or  more  eiceutions,  thi 
re  liable  In  Buccession,  commencing  ivitb  the  portion  sold  nod 
he  last  and  youngest  judgment. 

3.  If  it  comprispB  different  undivided  nbares  or  distinct  parce 
wne  of  which  have  lieen  conveyed  by  the  judgment  debtor,  ai 
nDeof'vrb)Fb%av«  tieen  reld  by  virtue ef  one  or  more  ciecatioi 
hey  are  respcctiveiy  liable  tn  snccesBlon,  according  to  tbe  ord 
pMcMli]  M  WeSntt  sdcI  second  MibdiTlaionH  of  this  section. 

M...,i  71,^.m;d.  ,.    ,_._^_     _ 

I  1484.  (MtMtrlbMlaB,  k*w  enforced  I17  mesM  of  orlstu 

idvuent. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  In  t! 
itt  section,  the  conrt,  in  which  tbe  action  is  brought,  may,  and 
proper  case,  njust,  permit  the  pluinliff  te  use  the  origin 
idgmcnt,  and  to  collect,  by  on  execution  issued  thereupon,  0' 
f  any  real  properly  subject  to  the  iien  thereof,  tbe  sum  whi< 
ught  (0  be  contributed  by  that  property.  For  that  purpose,  ti 
en  of  the  original  judgment,  upon  tbat  real  property,  wbi 
reserved,  as  prescribed  in  the  neit  section,  continues,  for  tl 
>rm  prescribed  in  sections  125L  and  1255  or  this  act,  to  tl 
itent  of  .the  sum,  ,which  ought  to  be  bo  contributed,  notwit 
landing  the  payment  made  by  the  party  seeking  contribution. 
Id.,  I  73,  am'a. 
I  148B.  Reqnisltes  t«  preaerve  the  Ilea. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pr 
bribed  in  the  last  section,  by  filing,  in  the  clerk's  office  of  tl 
junty  where  the  real  property  !s  situated,  within  twenty  da; 
fter  the  payment,  for  which  contribution  is  claimed,  fin  affidav^ 
1  behalf  of  the  pemon  aggrieved,  stating  the  sum  paid,  and  h 
Isim  to  use  the  judgment  for  the  reimbursement  thereof,  wli 

notice,  reqnirlng  the  clerk  to  make  the  entries  specified  In  tl 
pxt  section.     But  the  lien  is  not  preserved,  as  against  a  gmnti 
r  mortgagee  In  good  faith,  for  a  valuable  consideration,  withoi 
otlce,  and  before  the  entries  are  actually  made. 
U.,  t  73.  ani'd. 
I  1480.  Entrr  vpoa  the  docket. 

On  filiog  the  affidavit  and  notice,  the  clerk  must  make,  op<i 
le  docket  of  the  jadgment.  an  entry,  staling  the  sum  jald.  an 
iBt  the  Judgment  la  claimed  to  be  n  lien  to  that  amoaot    Wnei 

DKiliiHinvGoOgIc 
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it  ii  desired  to  preaerve  the  lien,  apon  property  situated  tn  two 
or  more  comities,  a  similar  BfDdavIt  and  Dotice  mrset  be  filed  vlth, 
sod  ■  similar  entry  made  by  the  clerli  of  cacb  CQiutr. 

1  a.  I.  IT^  1  !«,  ain-d. 
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ig  iiea-%0  BXECUTioN  against  & 

TiTiiE  m. 

XxDcntion  agalnot  the  perwm. 

IM.  »8T.  In  immt  <!■«•  nentKni  mar  bs  iMned  iciliut  the  petwlL 

IMS.  Id.;   mlDit  ■  womaa. 

1*8».  When    eiecutloB    igaliKt   properly   mnit   be   tint   luotd. 

IMO.  SlmnltiDMUs  eiecutlaiu  not  allowed  aciloit  pnvanr  aDd  | 

11m!  Id!:  when  nedltor  dlaFbarKci  delilor  after  ttalVtr  daya. 
IMia.  New  execution  Dot  to  be  enforced  ((alDit  real  propaitj  ■ 

I  I48T.  Id  ivhX   <!■■»  cxeBDtlon  mmy  be  laaVBd  mi 

Where  a. 


1.  Where  the  plaiDtlETs  riKht  to  arreet  the  defendant  dq>eDdi 
ipon  the  nature  o(  the  action. 

2.  [Am'd,  18TB.]  In  any  other  case,  where  an  order  of  arrew 
hna  been  grranted  and  executed  in  tiie  action,  and  If  it  woi 
eiecDted  against  the  judgment  debtor  where  it  baa  not  bca 
ranted. 

0>.  Fmc.,  lint  two  aantenCH  at  |  386. 

f  1488.  [Am'df  ISre.]    Id.|  «s«t«at  a  womsa. 

Bnt  an  execution  catiDOt  be  issued  against  the  person  of  i 
nroman,  unlesB  an  order  of  arrest  has  been  granted  and  ezecvtet 
In  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated, 

1  T.  A  O.,  Addenda,  ID. 

I  1489,  IVbeil  ezeoatlon  KK>lu>t  prapertr   mast   be  Ini 

Unless  the  jodgment  delilor  is  actually  confined,  witlMUl 
liaTing  been  admitted  to  the  liberties  of  the  jail,  by  virtne  of  ai 
execution  against  his  person,  issued  in  another  action,  or  of  si 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  ssme  adion 
an  execution  agalDst  his  person  cannot  be  issued,  until  an  exec* 
tion  against  his  property  has  been  returned,  wholly  or  parti  J 
unsatisfied.  If  he  ia  a  resident  of  the  State,  the  execndoi 
against  his  property  mast  have  been  issued  to  the  county  when 
he  resides. 
Oo.  Pne..  part  ot  I  S88,  am'd. 

I  14S0.  SlaanltuieanB  ezecvtlOUB  not  Sll«w*«  avataii 
l^royepty  nnd  person. 

An  eiecntlon  against  the  person  of  the  judgment  debtor  cannol 
be  issued,  without  leave  of  the  court,  while  an  execntton  againil 
his  property,  issued  In  the  same  action,  remains  nnretnmed:  mi 
«n  execution  against  his  property  cannot  be  t«nied,   wltiioW 
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leave  of  tbe  conrt,  wbile  on  esecatloD  agaliiBt  hlw  penon,  iMBvd 
in  the  ■ame  action,  remains  unreturned. 
a  B.   K.  SM,  I  a  (*  Ho.  «T>. 


_.    ._   —   -xpcutlon  agaloBt  bla  person,  another 

cxecatlon  cannot  be  issuod,  in  the  same  action,  agalnit  his  per- 
son or  blB  property,  except  in  a  ease  q)edB)lj'  pweribtd  by 'law. 
M.,  IT. 

I  149S.  Heir  HeoBtlDB  namr  Immmt  Bfter  eseape. 
If  a  judgment  debtor  eacapea,  after  having  been  taken.  Iff 
-virtue  of  an  enewMo*  asatnat  his  penon.  be  taay  be  retaken, 
bj  Tirtne  of  a  new  execntion  againat  bla  perton;  or  an  execution 
■cainat  his  propertr  ma;  be  iaaocd,  as  if  the  caecatton.  br  tMw 
tf  which  he  waa  taken,  had  been  retamed,  without  bla  haviiil 
been  taken. 

f  MSS.  Id.i  wkcn  debtor  Olaa  eliar«s«  IM  excawtlMh 

Where  a  indgiaeiit  debtor,  who  has  beoi  taken  br  virtne  of 
an  ezecntion  amtnat  hia  mvson,  dies  while  in  caatody,  a  new 
execinion  asafnet  bla  proptrty  may  be  fssned,  as  If  the  execu- 
tion. b7  Tirtne  of  which  ha  waa  taken,  had  been  returned  withont 
hia  baTioK  been  taken. 

1  B.  B.  Me,  I  38  (a  Bdm.  Ul).  aAcUoDa  X  iDd  M  SM  In  I  MM,  pert. 
■h  11  U80,   ISSl,   ■Die. 

I  1404.  Id.|  wken  oredltor  oliarce*  debtor  after  tklrtr 
«*7a. 

At  any  time  after  a  jndfrmeat  debtor  has  remained  in  cnalodr, 
br  Tirtue  of  an  execution  against  liia  peraon,  for  the  apace  of 
thirtr  dafB,  the  ^udgmeat  creditor  may  serve  upon  the  aherlff 
a  written  notice,  requiring  bim  to  diichurge  the  judgment  detitor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
■hetiff  mvat  discbarge  the  judgmeat  debtor,  and  return  tbe 
execntion  accordingly.  After  aeirice  of  auch  a  notice,  another 
eiecutlMB,  acajnat  tbe  person  of  the  judgment  debtor,  cannot 
be  iMncd  «pMi  the  Jodginrnt;  but  after  his  discharge,  tbe  Judg- 
,«cnt  creditM  may  otherwise  enforce  the  Judgment,  aa  if  tbe 
auicatloii,   flWiB  which  he  was  discharged,   bad   lieen   rettuned, 

I.  S*). 

txeanllon  >•!  to   b«   enloroed  mmmlawt  veal 

A  new  exafUoo  ccalMt  property,  issued  in  a  caae  specified 
tn  the  last  two  sectkuia,  cannot  be  eoforced  againat  an  IntBreit 
tai  real  prmMTtJ.  inclDdliw  a  chattel  real,  which  waa  purohaaed 
in  good  fanh,  from  the  Judfrmcnt  debtor,  after  the  lecoverr  of 
tk*  jadgment  *waD  wihiah  it  ia  iasoed;  aa  nbiidi  wm  aoU  br 
Tirtne  of  ao  executloa,  lained  upon  a  previous  or  subseqaent 
Jadcmnt 
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REAL  PROPBOTT. 

CHAPTER  XIV. 

Special  Prorisions  Regulating  Actions  rdatity; 
Property. 

RTU    I— l«llMal*IMIacU«MirNr*i<7. 
nm  n.-Aatlau  BeUtlai  to  CkittoU. 

TITLB  L 
Actiona  relating  to  mi  proporty, 

Actloo  to  ncDTsr  nal  pcapaRj. 
ActktD  for  partlltoD. 


iroperOr. 

ARTICLE  FIRST. 

Action  to  recover  real  property. 

a  D1B7  ncoTer  demagei  wllh  the  IidiI. 
«H    ™n™'     "^"^'^Jl, 'S"  dower 


U<nl<>n  for  iilnlnllS'a  ■itornef  to  produos  b1(  natliocltr. ' 


Wben    plalDiiK   mi7    recoTer   ■(■loit  ou   dstt^ut,    nUacl 

rlKllH     uf    oilier.. 
Action   to  b«  diTlded.  trbpa  dlOelcBt  pcmnl   nccocd  te  dUTut 


.n    Id    fs>h   of   dlKbUltr. 

It  to  be  cbsnced  by  ncitlDf  •! 

0T*ribl«;   Mt-eS  br  deI*ndiBt. 


^  11, 1 1,  a.  1  REJiL  PKOPEItff  Y.  fi§  14Qft-1501 

t  IWS,  PlBlBtUI  aa»r  ree*Ter  dKHaaeB  n-ltli  (h«  Und. 

In  ao  ttctioD  Ao  recover  real  property,  or  tlie  posseaaion  thereof, 
the  plaiotiff  may  demand  in  bid  cumplaint,  and  in  a  proper  ctue 
recorer,  damages  for  withholdiog-  the  property. 
jjjT jt^'Sk.  ?•  °»-  ""■  ^'^'  *  ***.  '"i^-  ''•  "»■  Pn»«  I  W,  MM.  tk 

I  1407.  RcBta  ana  pvoOta  to  b*  Incladed  la  d«M««»< 

Those  damogeB  Include  the  rents  and  profits  or  the  Talae  of  the 
Toe  And  occupation  of  the  propert;,  where  father  can  legally  be 
recovered  by  the  pluliitifC. 

AnnoUiiii   ttie  Uw   ■■   Kttled  Id   DT   N.   T.   IBI;   3   R.   8.  810,  «  U,  M 

)  1408.  MortKBSee  «>Bnot  BUtlntoln  aetlnn, 

A  mortjTOKee,  oi  his   assignee  or  other  representative,  cannot 
maiDtaio  such  an  action,  to  recover  the  mortgaged  prenusee. 
3  B.  B.  812,   }  ST  d  Edm.   321). 

f  14»».  [Am'd,  IHOe.)  jLoUsa  eaauol  »e  malatalaed  Ea* 
dawer. 

Such  an  action  c^n  afft  b^-fnaJntnined  In  a  case  where  as  ac 

tioD  fur  Jowtr  may  be  maintained,  as  prescribed  in  article  third 
of  thifltWe;  or 

2,  Where  in  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  incheB  in  width  upon  which  there  stands  the 
Mterior  wall  of  a  btrilding  erected  partly  upon  said  jtrip  nnd 
partJy  upon  the  adjoining  lot,  and  a  buiidiog  has  been  erected 
Dpon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
aetion  be  commenced  within  one  year  after  the  completioo  of  the 
erection  of  such  wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  uinety-eiKht.  But  an  action  may 
be  maintain^  if  commenced  within  the  further  period  of  one 
Tear,  for  ^e  recoTery  of  damages  by  reasoik  of  the  erection  <^ 
sndi  wall,  and  upon  the  sntisfaction  of  tiie  judgment  for  «nch 
dimagei  the  title  of  the  [^intiS  to  such  strip  of  land  shall  thereby 
be  truisferred  to  and  Test  ini  the  defendant.  If  neither  an  action 
Df  ejectment  nor  an  action,  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  nossex- 
nno  ot  such  lands  shall  be  deemed  to  have  an  easement  in  said 
•trip  of  laud  HO  long  as  the  said  wall  partly-  erected  thereon  rtiall 
■t(Dd,  and  no  longer,  and  in  case  of  the  destruction  of  soch  wall 
the  owner  of  eneb  atrip  shall  have  the  same  right  to  take  or  re- 
eover  the  poucsslon  thereof  as  ff  such  wall  had  never  existed. 
Mnimt,v<mti  ume,eh.  m.  in«<Eaataaf«.i,UM. 

I   IBOOt    Separate    aetlon    br    lolat    tenant    or    teaaat    ta 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
I^roperty,  as  joint  tenants  or  tenants  in  comntoQ,  one  or  more  of 
liitm  may  maintain  such  an  action,  to  recover  bis  or  their  nn- 
diTiried  Hbares  in  the  property.  In  any  case  where  snch  an  action 
uitht  be  maintained  by  all. 

(  1501.  [Am'd,  18S2.]  Grantee  ot  lands  held  adveiaelT 
Mty  KalBtaIn  actloa. 

Ssch  an  action  maj  be  maintained  by  a  grantee,  hia  faelr,|or 
wviwe,  in  the  name  of  the  grantor,  or  his  heir,  where  the  toKH^ 
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ojic^  -nndoT  which  he  claims,  ia  Toid  becuae  tBe  ptopenj 
Tcred  WUB  held  ndTersely  to  tho  graator.  The  plajntiff  mtu 
allowed  to  prove  tbe  facts  to  bring  tbc  case  within  thia  nee) 
Id  Buch  nn  action  n.  judgtucnt  ngainst  tlie  plaintiff  Hhall 
award  coala  to  tbe  dcfondnnt;  but  whore  the  defendant  ia  enb 
to  costB  BK  pregcribed  In  Bcclion  three  tliounand  two  tanndr^ 
twenty-nine  of  this  not,  they  may  be  taxed,  and  the  person 
maintfiiiied  the  action  in  tho  plaintitrH  name  may  be  compi 
to  pa;  tbe  same  aa  prescribed  to  Bectkni  three  thonamttd  two  I 
drcKJ  and  forty-seven  of  this  act, 
Co.  Froc.,  I  111:  1  B.  8.  T9G.  i  1«  (t  Edm.  600). 

I  160X.  AkbId**  whotn  x^tlan  4b  be  brtntskt. 

Where  the  complaint  demanda  judgment  for  the  Immed 
poBBeasloD  of  tbe  oroporty,  if  the  property  ia  aetually  ocea; 
the  occupant  thereof  must  be  made  defendant  in  the  action. 
It  IB  not  BO  oeciipiod,  the  action  mnrt  be  brought  ngainat  > 
peraon  exercising  acts  of  ownership  thereupon,  or  claitDing 
thereto,  or  aji  interest  therein,  at  the  time  of  the  commeDcen 
«I  tbe  .actMW' 

1  B.    S.   301,    1  4   I2  B-^-   B'l}- 

I  IBOS.  IPlia  may  ItF  lolneJI  mm  d««alUiBtB. 

In  either  of  tbe  eaaea  specified  In  the  last  section,  any  o 
person  claiming  title  to,  or  tbe  right  to  the  possessiou  of,  the 
property  sought  to  be  recovered,  as  lujidlord,  remainderman 
Tersionei,  or  otherwise  adrcraely  to  the  pliuntiS,  may  be  joine 
defendant  in  an  action  therefor. 
Bh  Oo.  F»c.,  II  lis  uui  isoe. 

I  1S04.  "Whaa  actios  may  b«  Itroiurht  for  soa-para 
•I  reat. 

When  sis  months'  rent  or  more  is  tn  art«a»,  nnon  a  gnol 
BBTviuK  rent,  or  apoB  a  lonse  of  real  prt^ierty,  and  the  (crantt 
lesaor.  or  his  heir,  devisee,  or  assignee,  has  a  subl^tlag  i 
by  law  to  re-enter  tor  the  tailnre  to  pay  the  rent,  he  may  main 
an  action  to  recoTer  the  property  granted  or  demiaed,  withoirt 
demand  of  the  rent  i>  arrear,  or  re-entry  on  the  property. 

I  IBOO.  Id. I  when  Fisbt  of  re-*]>trr  la  rmmtirT^A  tsr  « 
of  dlBtVM*. 

Where  a  right  of  re-entry  Is  reserved  ana  tciven  to  a  gniiiti 
lessor  flf  real  property,  In  default  of  a  aafficicncy  of  goods 
chattels  wbereon  to  distrain  for  the  satiBfaction  of  rest  due, 
re-entry  may  be  made,  or  an  action  to  recover  the  property 
■laed  vr  granted,  may  be  maintained  b<r  the  Krantor  or  lessoi 
bis  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the 
■MQt  of  the  rent;  .proyidad  the  jJaintiff,  at  least  fifteen  i 
before  the  action  is  commenced,  serves  upon  the  defends: 
written  notice  of  his  in  ton  lion  to  re- enter,  personally,  or 
leaving  it  at  bis  dwelling -ho  use  on  the  premises  with  a  perao: 
suitable  age  and  discretion;  or,  if  (he  defendant  cannot  t>e  fo 
with  due  diligence,  and  has  no  dwelling-bouBe  on  tbe  prem: 
whereat  a  person  of  suitable  age  and  discretion  con  be  foi 
by  posting  it  in  n  conspicnouH  place  on  tbe  premises. 

L.  1M«,  ch.  ST4.  f  3  (4  Edm.  1SI>.  im'd. 
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I  IMM.  AntloB  as»t»M   tenut,  Wft«B   prO«««AtaB«  *«  k* 

■tnred. 

At  anx  time  before  Anal  judgmeot  for  thp  plomtiff  Is  rendered, 
nod  the  Judgment' roll  is  filed,  in  ao  nction  brought  us  prescribed 
in  rittpr  of  the  last  two  Beetiooa,  the  defendant  may  pay  or 
tPDder  to  the  plaintiff  or  hia  attorney,  or  pny  Into  court,  all  the 
rent  then  in  arrear,  With  intereat  and  the  coats  of  the  action  to 
belaiedi  and  thereupon  the  complaint  must  l>e  diamiaaed. 

AotDdJiii  3  B.  S.  DOE,  I  S3  (3  Bdm.  BB1>. 

I   IBOT.   Id.)    anoiiBt   of   rest    t>    K»pe«T    tw    ft*    ittateii    tte 

Id  anch  an  nct]on,  a  Tordlrt,  report,  of  decision  In  faTor  of  the 
pTaintifl,  moat  fix  the  nmonnt  of  rent  in  arrear  to  the  pTaintlff, 
or,  if  Jndgment  is  taken  by  default,  the  amount  thereof  must  be 
aswrtalned  by  or  under  the  direction  of  the  court;  and,  !n  eftbei 
cme,  it  mist  l>e  atated  to  the  judfrtaent. 

I  1B06.  Id.)  nhea  Bommtmmttia  to  be  PMlared  to  ««f*B4mB«. 

At  any  time  witlihi  aix  montha  after  posaeiiHlon  of  the  proper^, 
fwurded  to  the  pluiutiS  in  auch  an  uc^ii,  has  been  deiifered  to 
him  by  virtue  of  an  rxecutioB  imned  ii[tou  a  judgment  rcD^t3«d 
Iherein,  the  defendunt,  or  ani-  persou  who  bos  succeeded  to  Wa 
intereM,  or  a  morteagee  of  the  lease,  or  of  any  part  thereof, 
vlio  waa  not  lu  poBHesaion  when  Snal  Jiidgmefit  W&tt  rendered, 
Diajf  pay  or  tender  to  the  plaintiff,  or  hia  ereeutor,  admluiati^tor, 
or  attorney,  or  may  pay  into  court,  for  the  uae  of  the  peraon  so 
enticied  thereto,  the  amount  of  rent  in  urrear,  as  stated  in  the 
judgment,  and  the  cohIb  of  the  action,  witk  intenM,  attd  aU 
other  charges  incurred  by  the  plaiatiff. 

I  S.  a.  HA.  I  33  (3  Edm.  SZl). 

t  una.  The  uae. 

Within  three  months  after  making  the  paymeat  or  tmder;  tb» 
pereon  irho  made  it,  or  his  repreacntative,  may  apply  to  the  cowrt 
for  an  order  that  posBession  of  the  property  be  delivered  to  hira; 
and  thereupon,  upon  proof  of  the  factx,  eiid  pBynient  of  the  •uln 
dne  by  reaatm  of  rent  neeruinf;  since  the  judgment  was  rendered, 
and  upon  compliaJkce  vritb  all  other  terms  to  be  con:iplled  with  by 
the  grantee  or  ]««»ee,  to  the  lime  of  the  apnlicatlon,  the  court 
must  make  an  otder,  directing  that  poBBeaaion  of  the  property  be 
drllrered  to  the  applicant,  who  shall  hold  and  enjoy  the  aame, 
wilbout  any  netv  grant  or  lease  thereof,  accoidins  to  the  terms  of 
the  original  grant  «■  Wa^ia.  NMioe  of  the  ottpScatiMi  mart  ie 
■sTed  npou  the  pIsintifTs  attorney.  , 

1  a.  8.  EOS.  H  ■'•  ud  se  (3  Bdm.  &e2). 

I  ISI*.  Id.)  tMc  of  pv*p«r4r,  whMi  aet  odl  «vilBat  voBt,- 

It  possession  of  the  prooerly  recovered  haa  been  deltvered  to  th* 
phintttr.  by  virtue  of  an  execution  iarned  upon  A  jodgment  In  tb« 
■cttnn.  the  order  mnat  provide  for  Hetlinft  off  the  aum  wMch  the 
plEinllfl  hae  made,  or  which  he  might,  witbont  wilful  neglect,'  bar* 
nude,  of  the  property,  during  the  noasession  thereof,  against  the 
fcnt  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbnrsenient  to  the  ai4>1icant  of  the  babtnee,  if  any,  of  the  sum 
paid  Into  cotirt'  by  him,  after  making  the  sel-ofE  [W«ecTlb«d  In'  thl* 
•«ttioo. 

"-.»»».  3^  r. -HiT.GoOylc 
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I   ISll.  Fropsrty    dal^wd   In    KCtloai    Bi*ir   deH-rlbed 

The  complaint  mnSt  deBcribe  the  property  claimeil  with  comr 
certsJDty,  bj  getting  forth  the  name  of  the  towoBhip  or  tn 
and  the  nanibsr  of  the  lot,  if  there  Is  enj,  or  la  some  other  api 
prlate  manner;  so  thnt,  from  the  deHcription,  possesBion  of 
DTOpert?  claimed  may  be.  delivered,  where  Uie  plaintiff  is  eatil 

3  B.  S.  304,  g  8  (2  Edm.  813).  ini'd.    See.  hIk,  I  HM,  UU. 

I   ISIS.   Holloa   for   plalntlK'a   nttoFB«T   to   prodnce 

KOtkOFttr- 

A  defendant.  In  an  action  to  recover  real  property  or  the  pen 
tiion  thereof,  may,  nt  an;  time  before  nnswerintr.  upon  an  afidi 
ihat  evidence  of  the  authority  of  the  plaintiff's  attorney  to  a 
tnence  the  action  has  not  been  served  upon  him,  apply,  .ni 
notice,  to  the  court  or  judge  thereof,  tor  an  order  directing 
attorney  to  proiiuce  such  evidence. 

Amaodtng  iDd  «>D»llditlnt  (|  IT  uid  IS,  I  B.  a. 

I  IBIS.  Order  thereupon. 

.  Upon  Huch  an  application,  the  court  or  judge  must,  in  a  pro 
caae.  make  an  order,  requiring  the  plalntiCTH  attorney  to  prodi 
as  directed  therein,  evidence  of  his  authority  to  commeuce 
action,  and  staying  all  proceedinga  therein,  on  the  part  ol 
plaintiCF,  until  the  evidence  ig  produced. 

M..   I   «. 

I  IBl*.  Bvldenoo  of  n«lliorltT- 

Any  writlPn  request  of  the  plaintiff  or  his  agent,  to  the  plaint 
attorney,  to  commeoce  the  action,  or  any  written  recognition 
his  authority  so  to  do,  veriHed  by  the  nOidarit  of  the  attorney 
any  other  competent  witness,  is  sufficient  preHumptive  evide 
of  such  aathoiity. 

H..  I  20. 

I  1615.  IVhen  osater  to  be  proved. 

Where  the  aclion  is  brought  by  n  tenant  in  common,  or  a  j( 
tenant,  agalnxt  his  co-tenant,  the  plaintift,  besides  proving 
right,  must  ateo  jroTC  (hat  the  defendant  actually  ousted  h 
or  did  some  othi'r  act,  amounting  to  a  total  denial  of  his  rlgh 

M..    i   ZT. 

1  IBIO.  Rsle  iwlten  (here  are  dlatlnet  oaonpants. 

Where  there  are  two  or  more  defendants,  and  it  ia  alleged, 
the  answer  of  either  of  them,  that  he  occupies  in  HPTeralty, 
that  he  and  one  or  more  of  his  co-detendnnts  occupy  jointly,  i 
or  more  distinct  pafcels,  and  that  one  or  more  other  deteoda 
pomeas  other  parcels,  in  severally  or  Jointly,  the  court  may,  in 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  bi 
terms  as  justice  requires,  direct  that  the  action  be  divided  i 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  dirid 
and  it  appears,   upon  the  trial,   that  the  allegation  is  true, 

SlaintiS  must,  before  the  evidence  is  closed,  elect  against  wb 
efendact  or  defendants  he  will  proceed:  and  a  judgment  dism; 
tog  the  complajnt  must  tliereupou  be  rendered.  In  tevor  of  ' 
other  defendants. 


i»i-.<i",G(Hinlc 
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I  IBIT.  V^*  iMMt  •«•«««  «■■]>••«. 

Tbe  last  Beetlon  does  not  apply  to  a  case,  wbere  two  or  mor« 
defendautB  occupy  different  apartments  in  a.  bnllding.  In  sncb  a 
CBBp,  in  sn  action  to  recover  tlie  building  and  its  curtilagp,  the 
plaintiff  Is  entitled  to  Jadgmeiit  Jointly  against  all  the  delendanta 
n-ho  are  liable  to  him. 

i  ISIS.  W  hen  plBtBtlS  mmy  reotrrcF  avalBst  one  AefeB^ 
Knt  anbject  to  rlskts  of  otbePB. 

Section  1618  of  tbis  act  does  not  apply  to  a  case,  where  one  w 
more  defendants,  answering  as  therein  pteacribed,  bold  under 
■mother  defendant,  and  tbe  plaintiff  elects  to  proceed  aealnst  tbe 
Intter,  enbject  to  the  rights  and  intersBts  of  the  former.  In  such 
1  ca«e.  the  proceeding  against  the  defendant  so  answering  most 
be  tt«7«d  util  final  judsmetit;  and  II  the  plaintiff  recovers  final 
jadgineDt  against  the  defendant,  nnder  whom  they  hold,  t^ 
^d^neut  (veratea  as  a  trsusfer  to  the  plaintiff  of  that  defendant's 
right,  title,  and  intereat,  and  the  costs  of  the  defendant  or  defend- 
ants to  answering  are  in  the  discretion  of  the  court. 

I  1019.  Vevdlet,  e(e.,  t«  state  luiliire  of  pIslntllFs  estate 

A.  Terdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  specifiiMl  in  this  article,  tnust  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  It  Is  In  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  Is,  or  spedfylDK 
the  daration  of  tbe  term,  ff  the  estate  1b  Icbs  than  a  fee. 

I  lino.  BxplPBtlon  of  plnlntliFs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
ttie  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 


expiration,  the  verdict,  report,  or  decision  mast  be  rendered 
according  to  the  fact;  and  the  plaiutiEt  is  entitled  to  iudgiaent  for 
his  damages  for  the  withholding  of  the  property,  to  the  tune  when 


his  right  or  title  so  exriired. 
3  B.  a.  SOB,  f  31  IS  Bdm.  918). 
I  ItESl.  Abatemeat   of  aetton. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
an)lied  to  an  action  specified  in  this  article,  are  subject  to  the 
qnaKflcation  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
— 1...J  ...V—  ._  *v..  .;.!_  .^  j„  [,,g  jigjt  („g  sectiona. 


I  1S99.  AetloD  to  be  divided,  when  different  persona  Ba»- 

•eed  to  d liferent  parcels. 

Where,  apou  the  death  of  a  party,  different  persons  succeed 
t»  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  tbe  property  sought  to  be  recovered,  the  court  may,  npon 
motion,  and  upon  such  terma  as  justlco  requlrea,  direct  that  the 
action  be  divided  into  as  many  actions  as  are  necessary;  and 
that  the  auccessor  to  the  title  or  Interest  of  the  decedent,  to  or 
ia  each  distinct  parcel,  be  substituted  as  plaintiff  or  detendaat, 
as  the  case  reauires,  in  an  action  relating  th««to.  - 

I  U98.  Id.i  when  dlaerent  persons  awneed  to  real  prop- 
ertr  and  to  rents  and  proAls. 

Where  the  plaintiff  seeks  to  receiver  damages  for  withholding 
tbt  Igoperty,  and,  opon  the  death  of  a  party,  different  persons  snc- 
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cppd  to  tbe  decedent's  riicht  or  Itabilitr  for  tli«»*  dwnaseB.  ai 
Mb  title  to  or  interest  io  the  property,  the  conrt  ma;,  npcm  mi 

made  upon  notice  to  the  pereonB  to  be  offeoled.  and  upon  euch  ti 
■a  Justice  requires,  direct  the  action  to  be  divided  into  two  act 
one  to  recover  the  possession  of  the  property,  with  the  i 
and  profits  thereof  occrulnK  after  the  decedent'*  death, 
other  to  recover  the  damagcB  accruing  before  his  death;  and 
Hie  sttceeseor  In  Interest  of  the  decedent,  with  respect  to 
canae  of  action  in  each  action,  be  substltnted  as  plaintll 
defendant  Uiereln,  as  the  cwse  reqntreB. 

SaMtltntcd  fsr  1  B.  S.  ail.  I  M  (S  Eda.  I>a|. 

I  1B24.  Bfleet  of  JndrneBt  rendered  attcp  t*lml    at  1 

•f  IMOU 

Dicept  in  a  case  Where  It  ia  otlierwlM  exinesslr  preaeribc 
this  act,  a  final  jadgmeDt  In  ca  d«tion  specified  in  thia  an 
readered  upon  the  trial  of  aa  ksne  of  t&et,  la  ooacluBive,  i 
the  title  eatabliBhed  in  the  action,  upon  each  party  agi 
whom  it  is  rendered,  and  everf  person  claiming  from,  thro 
or  under  him,  by  title  accruing,  either  after  the  judgmenl 
1*  filed,  oC'Btter  a  ootiee  of  t^e  pendeac;  af  the-  aotMfl  ia  fill 
the  proper  count;  clerk's  office,  as  pieBcribed  in  nrtiele  t 
of  this  title. 
s  B.  &.  M».  I  IS  <a  K(ta.  BIT).  H  iB'd  br  L.  lati,  eb.  ta». 

I  1S2S.  New  trial  mnr  1>a  aranlcd. 

The  court,  at  an;  time  within  three  years  after  such  a  j 
ment  ia  rendered,  and  the  iudgueut-rDU  i»  filed,  upoD  tbe  apt' 
tlon  of  the  party  against  whom  it  w-is  rendered,  hlH  heir,  dev 
or  assignee,  and  upon  payment  of  all  costE,  and  all  datoi 
other  than  (or  rents  and  proSts  or  for  use  and  occupa 
awarded  thereby  to  tbe  ad  Terse  party,  must  make  an  a 
vacating  the  Judgment,  and  graatlng-  a  new  trial  in  the  ac 
The  court  upon  a  Uke  application,  made  within  two  years  i 
the  second  final  Judgment  is  rendered,  and  the  judgment-m 
filed,  may  make  an  order  Tacating  the  second  judgment, 
granting  a  new  trial.  u|iun  tbe  like  terms,  if  it  i»  satisfied 
Justice  will  be  thereby  promoted,  and  the  right*  of  the  pai 
more  SB+isfactorily  ascertained  and  establishHl.  Not  more  i 
two  new  trials  shall  be  granted  under  thia  Bectlon, 

Id.,  I  3T,  lEi'd  bT  L.  1S7S,  eb.  Wi.     Se«  U  1200,  ISM. 

I  ISIK.  BBeet  of  ladsraent  by  default,  etc. 
A  final  judgment  for  the  plaintifT.  rendered  in  an  action  si 
fied  in  this  article,  otherwise  than  upon  the  trial  of  an  isaa 
fact.  Is,  after  the  expiration  of  three  years  from  the  Glini 
the  judgment-roll,  conclusive  upon  the  defendant,  and  e 
person  claiming  from,  through  or  under  him.  by  title  accni 
either  after  the  judgment-roll  Is  filed,  or  after  a  notice  of 
pendency  of  the  action  Is  filed  in  the  proper  county  ck 
offi<^c.  as  prescribed  in  article  ninth  of  this  title.  But  wl 
five  years  after  the  judgment-roll  Is  filed,  the  court,  upon 
application  of  the  defendant,  his  heir,  devisee,  or  assignee, 
Qpon  payment  of  all  costs  and  damages  awarded  to  the  plain 
mnst  make  an  order  vacating  the  jndgment,  and  grantln 
new  trial,  if  It  is  satisfied  that  Juatice  will  l>e  thereby  promo 
and  the  rights  of  the  parties  more  Mttriactorilr  aM^ital 
and  established;  but  not  otherwiae. 
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I  man.  I4.|  Meeptla*  IB  «&•«•  «f  AkmblUty. 

In  a  rase  apeci&ed  in  the  last  soctioD.  if  the  derendant  Is,  at 
the  time  or  the  fliing-  ot  the  jad^mmt-Toll,  cither 

1.  Within  the  age  of  twenty-one  yearB:  or 

2.  Inisne:  or 

3.  ImprlBoaefl  on  a.  criminal  chance,  or  In  execntloa  span  eon- 
Tictioii  ot  a  erlntiiBl  ofFenee.  for  A  term  lesi  than  for  life; 

Tbe  tine  -ol  aach  a  dioabjlit;  U  not  a  part  of  the  thn>e  yean, 
■pectGed  in  tbe  last  aection:  but  such  *  defiendant,  hia  helf, 
deriaee,  or  HMiguee,  ma;  commence  an  action  for  the  recorerr 
of  the  real  propcrlr  claimed,  at  an;  time  nlthU.  tlixe«  7eua 
titer  the  diaabllit}'  cea«M;  but  D«t  Hfterwarde. 

1  K.  8.  MB,  I  as.    8m,  alM.  H  sn.  SM  auA  UK.  >nt*. 

I  USa  Tha  laal  I&rc«  BevtlAna  anAllSed. 

The  la>t  three  lectlona  are  not  applicable,  where  the  aettou  la 
faonded  npoD  an  allegatloD  or  rent  in  arrear;  or  in  a  caae  to 
which  sectlou  445  of  this  aot  Ja  applicable. 

B«  ]|  MB  ud  UKH.  ■ati. 

I  lK>a.  PosacBHlaii  aot  to  be  ehkuaed  be  VKoatlBV  •' 
|BdvKe>t>  ezoept,  etc. 

Where  the  plaintiff  haa  taken  poweieion  of  real  priq^ertj''  bj 
Ylrtne  of  a  final  iuigtaeat,  hie  poBBeeaioD  Bball  not  be  in  anj 
war  affecte4  bj  the  vaeotlnK  of  the  Jadgmeot,  eicent  aa  pcfr- 
Kribed  in  section  1525  or  ETCtion  IBSB  of  this  net.  In  ancti  a 
csie,  if  the  defendant  thereafter  recovers  final  judgment  In  the 
action.  It  mnst  awBrd  to  him  'tbe  leatitntion  of  the  poaaewton 
ot  the  property;  and  he  may  have  rh  ezecntkitt  therenpon  for 
thedellTcry  of  the  poueHion  to  bim,  aa  If  he  was  plaintiff. 

It,  I  «,   ani'd. 

I  MB*.  VrlAeKee  Ok  new  triKl. 

Upon  a  new  trial,  Kraated  aa  prescribed  in  thig  artkte,  the  de> 
feadant  naj  show  any  matter  In  defence,  which  he  mlkht  abow 
to  entitle  him  to  recover  the  pomeaBion  Of  the  property,  U  he 
waa  plaintiff  in  the  action. 

U-,  f  U. 

I  ISSI.  DaaiiMna  reeoTerB'blct  aet-o8  1>y  detcBAsBt. 

Id  an  action,  broagbt  an  prescribed  in  this  article,  the  plaintiff 
where  he  recovers  Judgment  for  tbe  property,  or  poBaeaaion  of 
the  property,  is  entitled  to  recoTer,  oh  dumagea,  the  rents  and 
profita,  or  the  value  of  the  me  and  occupation,  of  the  r«al  proih 
erly  recovered,  for  •  term  not  eseeedlng  sli  years;  bnt  the  dam- 
iget  shall  not  include  tbe  value  of  the  use  of  any  Improvementa 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
pennanent  improvements  have  been  made.  In  good  faith,  by  the 
defendant,  or  thoee  under  whom  he  claima,  while  holding,  under 
rotor  of  title,  adveroely  to  the  plaintiff,  the  value  thereof  mnat 
1>e  alloired  to  the  defendant.  In  redaction  of  the  damages  of  the 
plaiutut  bot  not  beyond  the  amount  of  tlioae  damage*. 
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I  1589.  IVIieB  BctloD  for  partition  n 

Where  tiro  or  more  persons  hold  aod  a 
propertTi  u  Joint  teuanl 
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either  ot  them  baa  an  MUte  «(  iolierUwice,  or  Jot  life,  or  for 
jMn,  aaj  one  of  more  of  them  may  maintaia  an  actioa  tor  tka 
PMIitkiD  of  the  propert7,  according  to  tbe  reapectiTO  rights  of  the 
ttnooi  intercRted  iberein;  and  for  a  sale  thereof,  if  it  aro^ia 
that  a  partition  thereof  cannot  be  made,  ^Itboot  great  prejudlM 
to  the  owners. , 

3  B.  a.  SIT.  f  1  (3  Bdm.  3MJ.  au'd.    Mm  BnlM  K,  M. 

I  ISSa.  [An'd,  18ST.]    Id.)  by  ramalBdarHaB. 

Where  two  or  more  peraons  hold  as  joint  tenanta,  or  BB  tenants 
ID  common,  a  Tested  remainder  or  reveisloD,  aar  one  ts'  more  of 
th«m  may  malDtain  an  action  tor  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  art^ordiny  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  partieular 
(Stale  therein,  bnt  no  sale  of  the  premiiefl  in  such  an  action  shall 
be  made  except  bj  and  with  the  conaent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  macner  as  a  deed,  to 
be  record^  bj  the  person  or  persons  owning  and  holding  sach 
particular  estate  or  estates;  and  if  in  such  an  action  It  ahall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
mttaont  great  prejudice  to  the  owners,  the  complaint  mmt  be 
dismisaed.  The  dismisaai  ot  the  complaint,  as  herein  provided, 
ihall  not  affect  the  right  of  any  part;  to  biiug  a  new  action,  after 
tbe  determination  of  sncfa  particular  c«tate. 


I  1E34.  Id.;  br  BB  Infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  bj  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  Is  sitaated. 
The  authority  shail  not  be  given,  unless  the  snrrogate  is  aatisfted, 
by  affidavit  or  other  competent  eTidence,  that  the  interests  of  the 
infant  will  be  nronioted  by  bringing  the  action.  A  Judgment  for 
a  partition  or  sale  shall  not  be  rendered  !n  such  an  nctloD,  unless 
the  conrt  Is  satisfied  thnt  the  Intereala  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  In  the  jadg- 


1  a>d  2,  and. 


A  guardian    ad    litem   for   an    Infant    party,   in  aa  acUvi  for 
partiUon,  can  be  appointed  only  by  the  conrt 
Id.,  ud  2  B.  S.  til,  I  I  (2  Bdm.  326).    See,  ■!»,  |  4TE.  ants. 

I  1S3«.  [Am'd,  1884.]    BeoorMy. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  In  an  action  for  partition,  must  be  a  bond  to  the  people  of 
thia  State,  executed  by  him  and  one  or  more  sureties,  as  the 
rourt  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  tbe 
toithtol  discharge  of  the  trust  committed  to  him  as  guardian,  and 
I*  render  a  just  and  true  nceouot  of  his  guardianship,  in  any  coart 
or  place,  when  thereunto  required.  The  bond  must  be  filed  with 
die  derV,  before  the  giinrdlan  enters  upon  the  execution  of  his 
duties:  and  it  cannot  be  diapensed  with,  although  he  is  the  general 
goardian  of  the  Infant. 
1  K.  g.  n7,  H  >  ■DO  4  Vi  M^  "»>.  ■»■*:  I*  "M,  ch.  4M,  «M  ■ 
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I  1S87.  Whea  belF  nar  nulntRlB  actlOB  foF  parlKlo 
devlBed    pEopertr- 

A  pereon  clalminK  fo  be  entitW.  bb  a  joiut  tenant  or  a  tens 
common,  by  reason  of  bis  being  an  heir  of  a  person  who 
hoMinff  and  in  possewlon  of  real  projiertj,  may  maintain  ai 
tlon  for  the  partition  thereof,  whether  he  is  in  or  oat  of  pa 
sion,  QOtwithHtandlnK  an  apparent  devise  tliar«of  to  auoltit 
the  decedent,  and  posaeBaion  under  sin-h  a  devise.  Biit  in 
uii  uettuD,  the  plaiDtifi  muat  allege  aad  establiaJi  that  tfa< 
parent  devise  in  void. 

L.    1SJ3,    Cb.    ass,    I   Z    (1   EllDB.   fi04). 

g  ]R8M.  [Am'd,  lS»a,  IHttT,  I8»8,  1905,  IBOfi.]  IVho  I 
be   purlieu. 

Every  person  having  an  undivided  share,  in  poaaeHsion  or  o 
wiBe,  in  tbe  property,  aa  tenant  iff  fee,  for  life,  by  the  ooui 
or  for  years;  <rvery  penwn  entitled  to  the  reveraion.  remaind 
inheritance  of  an  undivided  share,  after  tb«  determiualiuD 
particular  estate  therein;  every  person  who,  by  any  eontiai 
contuhM>d  In  a  devise  or  grant,  or  othenriap,  is  or  may  Ite 
entitled  to  a  beneficial  interest  in  an  undivided  Khare  tht 
provided  Oiat  where  a  future  estate  or  iaterest  ia  limited  ii 
cnntingency  to  the  penwiM  who  sbail  compose  a  certuia 
upon  the  hHppeiiine  or  a  future  event,  it  ahail  be  sudlctei 
make  parties  to  the  action  the  persons  who  would  hare 
entitled  to  such  estate  or  interest  if  such  event  had  hapi 
immediately  before  the  commencement  of  the  action:  everj 
f^un  having  an  inchoate  right  of  dower  in  un  uudivided  sba 
the  property;  and  every  person  having  a  right  of  dower  ii 
property,  or  any  part  thereof,  whioh  has  not  lieen  adnieas 
muat  be  made  ft  parly  to  an  action  for  a  partition.  Kut  no 
son,  other  than  a  joint  tenant,  or  a  tenant  in  common  o. 
property,  shall  be  a  plaintiff  in  the  action.  'Whenever  an  a 
for  the  partition  of  real  property  shall  tie  brought  befon 
expiration  of  three  years  from  the  time  when  letters  of  a< 
istration  or  letters  testamentary,  as  the  case  may  be,  shall 
been  issued  upon  flie  estate  of  the  decedent  from  whoa: 
plnintifTs  title  Is  derived,  tbe  executors  or  administrator 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent, 
be  made  parties  defendant.  In  case  no  executor  or  adr 
trntor  of  such  decedent  ehall  hn-ve  been  appointed  at  the 
said  afftion  is  begun,  that  tact  shall  be  alleged  in  the  comp 
The  executors  or  admin  intra  tors,  if  any.  as  the  case  maj 
of  a  deceased  person,  who,  if  livinir,  should  be  a  party  to 
action,  shall  be  made  parlies  defendant  therein,  and  in  cat 
executor  or  administrator  of  sucli  deceased  person  Bhail 
been  appointed,  that  fact  shnll  be  atlegoil  in  the  comp' 
M'here  the  interlocutory  judgment  d1reet«  a  sale  of  the  i 
iscs  sought  to  he  partitioned,  or  of  some  part  thereor,  the  . 
nieut  may.  in  the  discretion  of  the  eourt,  direct  that  the  i 
ises  so  sold  pursuant  to  such  Interlocutory  judgment  shs 
free  from,  the  lien  of  every  debt  of  such  decedent  or  deced 
escept  debts  which  were  a  lien  upon  the  premises  befort 
dcnth  of  such  decedent  or  deceilents.  When  tbe  actic 
brought  before  three  years  have  elapsed  from  the  eTanlii 
such  letters  of  administration  or  letters  testamentary,  as 
case  may  be,  upon  the  estate  of  the  decedent  from  whom 
philMHf  derived  bit  titl«,  and  the  interlocutory  judgment  dii 
STO 
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as  abore  proTided,  that  tbe  premlsee  shall  be  sold,  frpe  from 
tbe  lift)  of  di^lits.  till.'  GnnI  juclKiuL'nt  shall  direct  that  the  pro- 
rvedn  of  the  sale  remainiuK  after  the  pajment  ot  tbe  costs, 
referee's  feefl,  expenses  of  aule,  taxes,  nssesBmentn,  water  rates. 
■dJ  lieoa  eatablialied  before  tbe  deatli  of  the  det^dent  Incladlns 
any  HUDk  allowed  to  a  n'idow  iu  bsHb  tact  ion  of  ber  right  of 
don'er,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
hj  the  referee  mukiDK  siirh  hhIb  by  depositing  tlie  same  nitb 
the  cvunt;  ireaEarer  of  the  coanty.  iu  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  eutitlcd  thereto, 
to  await  tne  tnither  order  iu  tbe  premUet.  Where  the  action 
is  broilKht  before  three  years  hare  elupscil  from  the  graaliiis  of 
letters  of  adiuiQistration  or  letteni  testuiDentar;,  as  the  case 
maj  be,  upon  the  estate  of  a  decensed  person,  who,  if  living, 
Khniild  lie  a  parly  tc)  the  action,  nnd  the  interlocutory  jndgment 
directs,  as  aboTe  provided,  that  tbe  pieiuises  shall  be  sold,  free 
from  the  lien  ot  debts,  the  final  judgment  shall  direct  that  the 
share  of  the  prooeedH  of  such  sate,  which  would  have  been  bis, 
if  lirincr,  be  paid  into  court  by  snch  referee,  by  depusitltig  the 
same  with  Huch  county  treasurer,  to  await  the  further  order  in 
the  premigeit.  Vimn  the  certittcnte  of  Ihe  surrogate  of  the 
connty  of  which  the  decedent  was,  at  the  time  of  his  death,  a 
ivsideat,  showing  that  three  years  have  elapsed  since  tbe  issuing 
of  letters  testamentary  or  letters  of  odminlstratiou,  as  the  case 
■nay  t>e,  upoD  the  estate  of  said  decetlent,  and  that  no  proceed- 
iogH  for  the  mortgage,  lease  or  sale  of  the  real  property  of  said 
decedent  for  tha  payment  of  his  debts  ur  funeral  expenses,  or 
both,  is  pending,  and  upon  the  fertificate  of  the  county  clerk  of 
tbe  county  where  the  real  property  sold  nniler  the  lutcrlocutorj 
judgment  is  locat^'d,  showing  that  no  notice  provided  for  in  sec- 
tion twenty-seven  hundred  and  fifty-one  of  the  code  of  civil  pro- 
cedure has  Iteen  filed  in  his  office,  the  court,  wherein  the  nnal 
judgment  was  made  shall,  upon  the  application  of  any  party  to 
Mid  action,  make  an  order  directing  the  county  treasurer  to 
pay  to  said  party  from  said  deposit,  the  amount  to  wbii'h  he  Is 
entftled  under  tbC'  said  final  judgineut,  with  the  accumulation 
thereon,  if  any.  less  the  fees  of  said  county  treasnrer.  Any 
Iiarty  to  such  action  may,  at  any  time  after  final  judgment, 
upon  notice  to  the  cxecntors  or  administrators  of  the  defedent 
from  whom  the  party  applying  derived  his  share  or  interest, 
apply  to  the  eonrt  in  which  soid  acliou  is  pending  for  leave  to 
withdraw  the  depoait  or  the  share  of  the  di'posit,  adjudged  in 
the  final  judgment  to  belong  to  him;  and,  uixiu  naid  application, 
the  court  may.  in  its  discretion,  make  an  order  directing  the 
ronnty  treasurer  to  pay  ovrr  to  said  party  the  deposit,  or  the 
share  of  the  deposit,  adjudged  in  the  final  jndgpent  to  belong  to 
bim,  bot  said  order  shall  not  be  made  until  said  party  so  apply- 
inir  shall  have  furnished  a  bond  to  the  people  iif  the  state  of 
New  York  in  tbe  penalty  of  twice  the  amount  of  Ihe  deiHisit 
■onght  to  be  withdrawn,  with  two  or  more  good  and  sufficient 
inrelieB.  approved  by  the  judge  or  justice  of  the  court  making 
iM-fa  order,  and  filed  with  such  approval,  in  tbe  uOlce  of  the  cleric 
of  the  connty  in  which  such  action  is  pending^  to  the  effect  that 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
elaima.  not  exceeding  tbe  amount  of  Kuid  deposit,  when  theie- 
imto  reqnired  by  order  of  tbe  court  or  by  order  of  the  amrogate 
Dt  ot  the  mrrogate's  court  in  a  proceediug  to  mortgage,  lease 
'     ■       -     -      ""      jalliaifto- 


c  sell  ^e  rtMl  property  of  such  decedent.     Where  a 
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cDUuCiDg  has  been  had  In  the  pstite  of  sniil  decedonl  in  a  snr- 
n>xate'ti  court,  and  certified  copies  of  the  account  nnd  decree  of 
final  sMtlemeiit,  Bhowlnjf  that  ntl  of  the  debts  of  thf  deti-iient 
have  been  paid  in  full,  is  filed  with  the  uoutt  havine  jurisdiction 
of  the  fund,  the  court  may  dispcnKC  with  the  RivEug  of  a  bond 
and  direct  the  Immfdiatc  payment  of  the  fund  to  the  purlleR 
entitled  thereto,  subject  to  the  nrovisions  of  Hrlide  Beciiiul.  title 
three,  chapter  fifteen  of  thi-  eOife  of  civil  procedure.  But  wbi'r* 
final  Judsment  shall  he  rendered  in  nnr  action  for  partition  ntter 
three  yearn  havp  elapsed  from  the  sranting  of  letter  of  ad- 
uliiiBtratlon  or  lettera  tentMinentory,  an  the  csne  may  W.  wpnn 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  tltlf. 
and  the  premisen  shall  have  been  sold,  free  from  (he  lien  of 
debts,  Bs  above  provided,  then,  upon  prodneinj!  to  the  court  the 
certificate  of  the  surnifrnte  of  the  county  of  which  the  decedent 
was  at  the  time  of  his  death  a  resident.  nhowinK  that  three 
yearn  have  elapsed  since  the  iiisuinK  of  letters  of  adminiwtrntiim 
or  letters  testamentary,  as  the  case  may  be.  upon  the  estote 
of  Hald  dweileiit  and  tiint  nn  proc^dinc  for  the  mortRnBe,  lease 
or  sale  of  the  real  pro|ier(y  of  the  denilcnt  for  the  payment  of 
his  debts  or  funeral  exiK'iises,  or  both.  Is  pendinR,  and  upon  the 
certificate  of  the  clerk  of  the  or)unly  where  the  real  r'roperly 
sold  under  the  interlocntory  judsment  is  located  showlnf;  that  no 
DOtlce  provided  for  in  section  twenty-seven  hundred  and  fifty-one 
of  the  eode  of  civil  procedure  has  beeu  filed  in  his  otHee,  the 
court  renderintt  the  final  jndKment  shall  direct  the  payment  of 
the  difTerent  shares  to  the  several  parfieti  entilletl  thereto:  eieeut 
that  the  share  of  a  deceased  person,  who,  if  livinx,  should  be 
a  party  to  the  action  shall  be  paid  into  court  as  atsive  pro- 
vided, uulivs  three  years  have  nliui  elepsed  slutv  the  crunlin);  of 
letters  of  administration  or  letters  testamentary,  as  the  ciise  m.iy 
be.  upon  the  eBtate  of  said  Inst  meulioned  deceasi-d  [lerimri.  and 
like  certificates  of  the  surrogate  and  county  clerk  arc  produced 
to  the  court. 

cli.  TSi  L.    t»OS. 

I  1B3H.      [AH'd,   ]8»2.]      Who   mar  be  made  pnrtlpB. 

The  plaintiff  may.  at  his  election,  make  a  tenant,  hy  the  cur- 
tesy, for  life,  or  for  y<'arB,  of  the  entire  pr<ipi-rty,  or  whix'ver 
may  l)e  entitled  lo  a  continicent  or  veslni  remainder  or  reveruiim 
it)  the  entire  property,  or  a  creditor,  or  other  person,  haviOK  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defeud- 
nnt  in  the  netiim.  In  that  ease,  the  final  juditment  may  either 
award  lO  snch  a  party  his  or  her  entire  rii;ht  and  Interest,  or 
the  proceeds  thereof,  or  where  the  risht  or  interest  in  cimtinwnt 
direct  that  the  proceeds  or  share  thereof  t>e  substituted  for  the 
properly  and  invested'  for  whoever  may  erentuallv  1m'  entitled 
thereto,  or  may  reserve  and  leave  unnfTccted  his  or  her  rwlit  and 
interest,  or  any  portion  thereof,  A  person  sr>ecifitil  in  this  sec- 
tion, who  is  not  made  a  party,  is  nut  affected  by  the  jndxmtMit 
in  the  action. 

a  It  a.    I  M.  im'd:  L.  1803,  ch.  SSI. 

I  1K40.  Id.i   aa   (o   persons   havtna  llenn. 

The  plaintifT  may.  a(  his  eleclion,  make  a  creditor,  havinir  a 
lien  on  an  undivided  share  or  interest  in  the  ))njperty,  b  defeiid- 


c^I4,t.  l,a.2  FOR  PARTITION.  fS  IB4I-44 

ant  la  tbe  action.  Iti  thnt  case,  ho  muRt  net  forth  (he  nature  of 
the  liea.  and  Hjii^lrj  thi'  shnre  or  interest  to  n'htoh  It  nttnches. 
If  partition  of  the  property  ia  Qiad«,  the  Hen,  whether  the  cred- 
itor is  or  Ir  not  made  n  party,  shall  thereafter  attach  only  to  tile 
share  or  interest  assigned  to  the  party  upon  whoae  share  or  in- 
terest the  lien  attached;  which  must  be  tlrnt  charged  witli  its 
just  proportion  of  the  coits  and  expenses  of  the  action.  In  prefer- 

,  cH.   320^  I  H   (g  EdtD.  32T),  ub'<1. 

I   ItMl.  ProTlKloB   where   i 

Where  n  defeiidnnC  hntinjt  a —  —  i.--p * 

is  Dnkuown.  or  where  bin  name  or  part  of  his  nami-  is  unknown, 
and  the  snmnoDH  is  scrred  upon  him  by  publlcolion,  or  without 
the  State,  puntuaut  to  un  order  for  thut  purpose,  as  prescribed 
iu  article  second  of  title  first  of  ciMpter  tirih  of  [his  act.  the 
notice  subjoined  tu  th<>  copy  of  the  snninuiiin  as  published,  or 
aerved  therewith,  must,  in  additkiu  to  tho  uinttera  required  In 
that  article,  atale  bn'elly  the  oliject  of  the  action,  and  contain  a 
brief  description  of  the  pni|)ertj. 

Id.,  I  11,  Id  rabatasM;  laDalllnK  the  law  ■■  witlal  Id  GO  N.  Y.  SSB. 

1  1S4S.  CoB>lBlnt   (o   atalc   iBtcreBtn  «f  partlea. 

The  complaint  must  describe  the  property  with  common  <<cr- 
tainty.  and  must  specify  the  rifchtx.  shnri's.  and  interestB  therein 
of  all  thi;  particK,  ax  far  u"  the  same  are  known  tu  the  plaintiff. 
If  a  party,  or  the  share,  rlclit,  or  interest  of  a  puKy,  Is  imknowu 
to  tbe  piBtnttff:  or  if  a  nhnn-.  ri[Hit.  or  interest  'Is  tmcprtaifi  or 
'contingent;  or  if  the  ownership  iif  tbe  iriierltnnce  depends  upsn 
an  eieetitory  devise;  or  If  n  remainder  is  a  contlni-cnt  remainder, 
so  that  the  party  cannot  be  aamed;  that  fact  must  also  be  stated 
In  the  complaint. 

I<I.,   I  a.  rabd.  1  md  2.  and  I  T.  coDBDiliIdtprt. 

I  tlM3.  Title   of   luirtleii   mur   b«   fried. 

The  title  or  intereat  of  the  plaiutiiT  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  by  the  anstver.  The  title 
or  interest  of  any  ilefrudant  iu  the  property,  aa  stated  in  tbe 
cr.niplaiut.  mar  also  be  controverted  hi'  hiri  uiiiiwer,  ui  the  aiwwer 
<il  any  other  defendant;  and  tile  title  or  interest  of  niy  defcnJ- 
aut,  aa  stated  In  his  answer,  may  lie  coittrovcrted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  I'outruverllUK  the 
title  or  inlerest  of  a  co-defendant,  must  comply  with  section  521 
of  this  act.  The  Iskuch,  Joined  as  prtttcribcu  in  tbia  aectiuii. 
must  be  triri]  and  determined  in  the  action. 

S  K.  S.  320,   11  IS.  uul  Ifi    (I  Earn.    XtB,,  tun'iV    Sw  ||  Sll  lud   12UI. 

I  1044.  lasnCH    of   fkct    trtnblE  br  Inrr. 

An  iflsne  of  fact  joined  in  the  action  is  triable  by  a  jury. 
L'alesH  the  court  ilirectH  the  issnen  to  be  stated,  us  prescribed  in 
■ection   IfTU    of    tbi>   act,    the    issues    nay    be    tiied    apon  -the 


DoliiHihyGoOgle 
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f  1040.  'Wliea  title  to  be  •■ocrtnlacd  br  tb«  oonri. 

Where  a  detendaot  boB  made  detanit  in  a[q>eariiig  or  pleu 
or  where  a  party  is  &a  intant,  the  court  must  B«eertaiii  the  lU 
■hares,  and  iotereetB  of  the  severHl  parties  in  the  propert; 
»  refereDce  or  otherwise,  before  interlocutory  judgment  ia 


I  154«.  IBterloeattirr  jndvmnit. 

The  interlocutor?  JndgmeDt  must  declare  what  Ii  the  t 
■hare,  or  Interest  ol  each  party  in  the  property,  as  far  as 
aame  hoe  been  ascertained,  and  must  determine  the  righta  ot 
partitrs  therHu.  Where  it  Is  found,  by  the  verdict,  report,  oi 
elslon,  or  wliere  it  appears  to  the  court,  upon  an  applfeatloD 
jodgment  In  favor  of  the  platntlff,  that  the  property,  or  any 
thereof,  it  bo  circnraetanced  that  a  partition  thereof  canno 
made  without  great  preludlce  to  the  owners,  the  Interloco 
judgment,  except  as  otherwise  expressly  prescribed  in  this 
tide,  must  direct  that  the  property,  or  the  part  thereof  whii 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  ai 
terloculorr  lodgment  in  favor  of  the  plaintiff,  must  direct 
partition  l:>e  made  between  the  parties,  according  to  tb^ 
spectlve  rightly  shares,  and  Intentts. 
fl««  Id.,  H  3t,  M  ■■«  81. 

I  1S4T.  PartlBl  parttHont  -wben  made. 

Wliere  the  right,  share,  and  interest  of  a  party  has  beei 
certalned  and  determined,  and  the  rigbtS,  ahsree,  or  Interesi 
the  other  parties,  as  between  tbemsolTCG,  remain  unascerts 
or  undetermined,  an  interlocutory  judgment  for  a  partition, 
tered  as  prescribed  in  the  Inst  section,  musl:  direct  a  partitioi 
between  the  party  whose  share  has  been  so  determined  and 
other  parties  to  the  action.  Where  the  rights,  shares,  anc 
terests  of  two  or  more  paitlea  have  been  thns  aaeertakied 
determined,  the  interlocutory  judgment  may  also  direct  the 
titlon  among  them  o(  a  part  of  the  property.  proporHonat 
their  aggregate  shares.  In  either  case,  the  court  may,  from 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascerts 
and  determined,  render  an  interlocutory  judgment,  directing 
partition,  in  like  manner,  oT  the  remainder  of  the  propi 
Where  an  Interlocutory  judgment  la  rendered,  in  a  case  spec 
in  this  section,  the  court  may  direct  the  action  to  be  severed, 
finnl  judgment  to  be  rendered,  with  respect  to  the  oortlon  ol 
property  set  apart  to  the  parties,  -wnose  rights,  shares,  and  b 
ests  are  determined,  leaving  the  action  to  proceed  as  against 
other  parties,  with  respect  to  th,e  remainder  of  the  property: 
it  necessary,  the  court  may  direct  that  one  of  those  partiei 
•ubstitnted  aa  plaintitt. 

Ii.  1B4T.  ch.  410.   II  1,  S  (4  Edm.  fllS). 

I  IMS.  ilikves'  nftrbe  iBt  o«  In  aarmimom. 

Where  two  or  more  parties,  to  an  action  for  partttlon,  awl 
appear  to  the  court,  that  they  desire  to  enjoy  their  aharei 
common  with  each  other,  the  Interlocutory  judgment  may,  in 
dlacretion  ot  the  court,  direct  partition  to  be  ao  made,  u  to 
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0^  to  tLem  their  share*  of  the  real  property  partitioned,  wtthont 
partitiop  as  betn'e«>ii  theniaelvee,  to  be  beld  by  them  in  common. 
L.  1MT,  en.  480,  |  4. 

I  IMS.  Appolntairnt  of  cBrnmlBalvBCFB. 

Wboe  the  iuterlocafory  judgtncat,  in  an  action  for  ptirtltioD, 
lUrecta  a  partition,  it  m\ist  designate  three  reputaUe  and  dislii- 
terMled  Iieeholder*  as  comniMkiiMn,  to  make  the  partition  bo 
direeted.  .  ■ 

I  B.  S.  321,  i  ZS  (3  KdB.  SSI). 

i  IBSdL  CoBsnilaBlOBcra  ta  be  airoTii,  etc. 

Each  of  the  commisaionera  muBt,  befara  entoiing  njioit'  the  exe> 
Rititin  of  his  dntiea,  subscribe  and  take  an  outh  before  hd  officer 
qicdliDd  in  sectlou  }M2  of  this  act,  to  the  effect  that  he  wiU 
tnithrully,  hoaestly  and  ImpnrliiLlly  diacbargre  the  truBt  reposed  in 
hhii.  Kach  comminsioiier'B  oalh  mint  be  filed  with  the  citfk, 
before  he  enters  upon  the  execulion  of  bia  duties.  The  court 
miiy.  at  iiiif  time,  remoTe  either  ot  the  commisBioDais.  If  elUtei 
of  them  dl^,  leslgus,  ne^Jecta  oi  iefu«ce  to  aerve,  or  Is  ttatojed, 
the  court  maj,  from  time  to  lime,  br  order,  appoint  another  per- 
aon  in  hii  placr. 

R.  H  34.  ZT.  8«a  I  laoe.  poM. 

I  IMl.  Id.)  "^bcii  to  nuUce  partition. 

The  coram isaioncrs  must  forthwith  proceed  to  make  partition, 
u  fllrccted  by  the  Intirlocutory  Jiidgment,  unless  it  appears  to 
ttem,  or  a  Tunjotily  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lot  frnct,  or  other jortion  thereof,  cannot  be  made,  wltfioiit 
pieat  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  (act  to  the  court. 

U.  IM. 

I  IBtCX.  PkrtlUoat  bow  niKdi!. 

In  mnkin?  the  partition,  the  commiioioners  inagt  divide  th« 
property  into  distinct  parcels,  and  allot  thi?  several  parcels  thereof 
to  the  iTupective  parlipa.  quality  and  quantity  being  relatively 
conridered,  nccorditiK  to  the  respective  riffhts  and  Interests  of  thi 
parties,  ni  fiied  by  the  inferlocotory  Jndffment.  They  must  desiK- 
nate  the  severs'  parcels  by  posts,  stones,  or  other  permanent 
DMnnments.  They  may  employ  a  surveyor,  with  the  necessary 
awbtants,  to  aid  them  in  oo  doing, 
U.  I  »? 

I  151(3.  ProTlaloB  where  there  !■  a  pnHlcalar  cst>ta. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 

Cirt  thereof,  which  has  not  been  admeasared.  or  has  an  estatft 
r  the  curtesy,  for  life  or  for  years,  in  nn  undirided  shore  of  the 
properly,  the  conunlsBloners  mar  allot  to  that  party  liis  or  her 
4nK  of  the  property,  without  refereTicc  to  the  diication  of  the 
Mlate.  And  they  may  make  psrtilinn  of  the  share  so  oflotted  to 
thai  party,  among  the  pnrtleti.  who  are  -^nlitled  to  the  remainder 
or  reieiaiop  Ibereof,  to  be  enjoyed  by  tliem  upon  the  determioa- 
tloa  of  the  particular  estate,  where.  In  the  opinion  of  th«  «>in> 
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I  be  made  without  prejudice 

L.    1S4T,    cb.   430.   I  E   {«   Bdm.  eit),   ini'd. 

i  lEUM.   Report  of  ceiiABtlB*loB«rih 

AH  the  commiBBionen  must  meet  together  in  the  pertormu, 
of  any  of  their  dutiee;  but  the  acts  of  a  inajoritr  so  met 
valid.  They,  or  a  majority  of  them,  must  mttlie  a  tall  report 
their  proce^inKS,  under  their  hnndB.  BiiPcitj'liiK  tlierein  the  ir 
nor  in  which  the;  have  diBcbarged  their  trust,  dCBCribing  (he  pi 
erty  divided,  and  the  Bbare  or  iaterest  in  a  ahare,  allotted 
each  party,  witi^  the  quBDtity,  courses,  and  distances,  or  01 
particular  description  or  each  share,  and  a  description  of 
posts,  atones,  or  other  monumeuts;  and  Bt>eciryiDg  the  lt< 
of  their  charges.  Their  report  must  be  acknowledsed  or  pro" 
and  certified,  in  like  manner  as  a  deed  to  be  recorted,  and  n 
be  filed  in  the  office  of  the  clerk. 

3    R.    a.    822.    19   30,    ai,    M    (2   EdiD.    38I>. 
1  ISSS.  Fees  «n9  espenaea. 


tioQ  of  the  court;  and  the  amount  thereof  must  l>e  pBid  by 
plaintifE.  and  allowed  bb  part  of  hlB  cobH. 
Id..  I  M;  Smith  t.  BroidBtreet.  B  Cow.  218. 


i   ISST.  Flaitl  JndKiBFiit  ob  rrptirti  •Sect  thereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  » 
loners  making  partition,  final  judgment,  that  the  partidos 
and   effectual  forever,   must  be  rendered,  which  it  blEtd 

..     .      .     ,_.l  whom  the  summons  ' 

.  either  personally,  or  without  the  State,  or  by  pnblical 
pursuant  to  an  order  obtained  for  that  purpose,  as  proscribeJ 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  e 
party,  specified  in  this  eubdivision.  So  much  of  section  446  of 
i^ct,  aa  requires  the  court  to  allow  a  defendant  to  defend  an 
tion.  after  final  judgment,  does  not  apply  to  an  action  for  | 

2.  Each  person  claiming  from.  throuKh.  or  nnder  such  a  pi^ 
by  title  accruing  after  the  filing  of  the  judgmeut-^roU.  or  ai 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of 
pendene.v  of  the  nction.  ob  prescritied  in  article  ninth  of  this  tl 

3.  Each  person,  not  in  being  when  the  interlocutory  jndgig 
Ib  rendered,  who.  by  the  happening  of  any  contlniency,  becoi 
afterwards  entitled  to  a  beneficial  interest  attaching  to.  or 
estate  or  interest  in.  n  portion  of  the  property,  the  pemon  ( 
entitled  to  which,  or  other  virtual  repreBentatlve  whereof,  wi 
pRrly  specified  in  the  first  subdivision  of  this  tection. 

But  this  section  does  not  apply  to  a  party,  whose  righti 
Interest  are  expressly  reserved  and  left  unaffected,  M  pNMni 
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a  perBoa  claiming  from,  throDstii 
2  B.  S.  aaz,  I  3e,  mn-d.    Sei-  |  MB,  iiile.  and  |  IW,  Co.  Pcoe. 
I  loss.  jRdvnent  nmst  dtnet  «eUvePr   of  nwiaeaalOB. 

The  Goal  Jodsmeiit  miiBt  also  direct  that  each  of  the  parties, 
irbo  la  entitled  to  posseiwioD  of  a  dlBtinct  parcel  allotted  to  him, 
be  let  into  the  posaesHton  thereof,  either  immcdlalel}-,  or  after  the 
detennlnatiOD  of  the  particular  estate,  as  the  ease  reqnIreB. 

I    ISBft.     Coats)     k*iT    KiTBrdcd.       Id.|     m«iilUBt    nBliMnra 

The  final  Jadgment  for  the  partition  of  the  property,  mnit  aUo 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plalntilTB  coBts,  iDctuding-  the  e:itra  allowanco.  The  sum  to 
be  luild  by  eaph  jinst  be  lixed  by  the  oonrt,  aecordine  to  the  re- 
HpectiT=  rights  of  the  parties,  and  Bpecified  in  the  judgment.  If  ■ 
defendant  ie  nnknown,  his  proportion  of  the  coBta  must  be  fixed 
and  speeiued  in  like  manner.  An  eiecution  agalnat  an  unknown 
defendant  may  be  Issned  to  collect  the  costs  awarded  against  him, 
flB  If  be  was  named  in  the  judgment;  and  his  right,  share,  or 
lotereet  iu  the  property  may  be  sold  by  Tirtne  thereof,  as  It  he 


I  1K90.  S«le  of  propertT-)  iTlien  directed. 

If  the  commlasioners,  or  a  majority  of  them,  report  that  the 
pTogerty,  or  a,  particular  lot,  tract,  or  other  portion  thereof,  U  to 
circumstknced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  If  it  is  satisfied 
that  the  report  is  juat  and  correct,  may  thereupon,  except  as  other- 
wise expressly  preserilwd  iu  this  article,  modify  the  Interlocutory 
judgment,  or  render  a  supplementat  interlocutory  judgment.  r«> 
oting  the  facta,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  ho  circumstanced,  be  sold  by  a  referee,  deaiguated 
In  the  judgment,  or  by  the  sheriff. 
Id.,  U  BT  and  61.  B«  BiJ«  Tl  lod  73. 
I  1061.  B«fBrcn<!a  (a  lavnlre  a*  to  oredllora. 
Before  an  interlocutory  judgment  for  the  sale  of  real  property 
m  rendeved,  in  an  action  for  partition,  the  court  mnat,  elth*r 
with  or  without  application  by  a  party,  direct  a  reference,  bt 
BiMrtaia  whether  there  is  any  creditor,  not  a  party,  who  haa  a 
lata  on  the  undivided  share  or  interest  of  any  party.  Bat  the 
court  may  direct  or  dispense  with  such  a  reference.  In  Its  dia- 
oetion,  where  a  party  produces  n  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  bb  the  case  requirea.  of  the  county 
■'here  the  property  is  Bitnnted:  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any.  produced  therewith,  that  there  !•  no  BUW 
•ntstanding  lien. 

H..  I  42,  u  im-d.   L.   ISSO.   rh,   320,    }  42. 
I  isoa.  [Am'd,  18ST.]    Daty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  lost  section, 
Ike  eeferee  must  cause  a  notice  to  be  published,   once  in  eo^ 
week  tor  siz  BDccesaiTe  weeks,  la  such  newspaper  publkhed  In 
877  0''lc 
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the  conntj  wherein  tbe  plac«  of  trial  is  deaienated,  as  shall 
dpsLgnaleil  by  the  c 'urt  dirrrlitit;  sniil  rcfprencp,  lud  also  i 
iipWBpBirer  puhliKbeil  in  onch  county  wliereiu  the  propertj 
Biluftted,  reqiiirliiB  c-ncli  pprson,  not  a  party  to  the  action,  v 
at  the  date  ot  l!ie  order,  had  n  lien  upoD  nuy  undivided  ahari 
iBterest  iti  llie  propert;,  to  appear  bctoTe  the  reteree,  at  a,  q 
fied  place,  and  on  or  before  a  Hpeclfied  day,  to  piove  his  lien, 
the  true  aiuuuut  due  or  to  become  due  to  hiui  by  reaeou  thei 
The  referee  oiUHt  rejKirt  to  the  court,  with  all  convenient  ip 
the  nnme  nf  each  rreUitor,  whose  lien  Is  satisfactorily  proved 
fore  him,  tlie  tiatiire  nnd  extent  of  the  lien,  the  date  thereof, 
Ahe  amount  due  or  to  become  due  thereupon. 

I  1503.'  Hou«7  to  be  paid  tnlo  conrt. 

If  it  appears  by  the  pl(?adiues,  or  by  the  evidence  in  tfa«  act 
or  bjr  the  report,  that  there  was,  at  the  date  of  the  order, 
exJEliiig  lien  upon  the  sliare  or  interest  of  a  party  in  the  prow 
the  iulerloculory  judgment,  directing  the  sale,  must  also  di 
the  officer  making  it  to  pay  into  court  the  portion  ot  the  mo: 
ajrlBing  from  the  sale  of  the  share  or  interest  of  that  party,  a 


H..  g  *4. 

I    1S84.  AppllcBtlOK   for   aioBer. 

Where  money  is  paid  Info  court,  iu  a  case  specified  in  the 
Fpction,  the  party  mnj-  apply  to  Ihe  court  for  an  order  direc 
that  the  money,  or  snch  part  thereof  na  he  claime,  be  pair 
him.  TJpon  such  an  application,  he  must  produce  the  follovi 
papera;  . 

1..  An  affidavit,  made  by  himself,  or.  if  n  aufficient  eiens 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  aHu 
due  oil  each  incumbrance,  nod  the  name  and  rpsidenee  ot 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can 
ascertained  with  due  dilieence.  . 

2.  An  affidavit,  showing  service  of  n  notice  of  the  appttca 
upon  each  owner  of  an  incumbrance.  Servire  of  the  nol 
within  the  State,  must  be  porsonn],  or  by  leaving  it  at  the  o 
er'a  residence,  with  some  person  of  suitable  njre  and  drscretfon 
least  fouTte<>n  days  previous  to  the  application.  Service,  whl 
the  State,  If  penmnal.  mui^  be  made  at  least  twenty  dayi  i 
vinus  to  the  application.  If  tbe  owner  of  the  Incnmbruice  re* 
without  the  State,  and  the  place  of  his  abode  cannot  be  aa 
tained.  with  reasonable  diligence,  notice  may  be  served  upon  '■ 
by  publishing  it  In  the  newspaper  printed  nt  Albany,  In  wi 
leyal  notices  are  required  to  be  published,  once  in  each  week 
the  four  weoVs  Immediately  precedinB  the  application. 

Upon  the  application,  tlie  court  most  make  sDch  ao  order 
justice  requires. 

I  1R60.  Farmenl  <>'  In  pom  bran  cea. 

When  the  whole  amount  of  the  unsatisGed  liens  upon  «n  oi 
Tided  share,  which  were  exieting  at  the  date  of  the  order  of  : 
er«fiee,  has  been  nscertaineil.  Ihe  court  most  order  the  portloi 
the  money  lo  paid  into  court,  on  account  of  that  than,  to  b%  i 


DoliiHihyGoOgle 
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tributeU  among  the  auditors  faavlng  the  lleDB,  acpordtos  to  tli* 
priority  of  each  of  tb^m.  \Vhere  the  inciimbraacer  is  Dot  a  partjr 
to  tlie  octioD,  thp  clprk  or  other  officer,  by  whom  a  liea  ia  prU 
off,  mnst  procnre  satisfaction  thereof  to  l>e  n ek now  1  edged  or 
jiroTPil,  nB  roquired  by  law,  and  must  eauae  the  incoinbranee  ko 
be  July  pntiHfied  or  cnncell<?<l  of  record.  The  eipease  of  io  dojng 
most  be  paid  out  of  the  portian  of  tbo  money  In  court,  belougiDK 
la  the  party,  bj  whom  tbc  incumbrauco  was  payable. 

S  B.  S^  il  47  and  tS.    Be*  1  lETS,  poat. 

I  UWO.  other  pftPtlcB  not  to  be  delttT-ed. 

The  v'oceeiluiga  to  ascertain  and  settle  the  liens  npoa  an  nndi- 
Tided  Bhncc,  as  prescribed  in  the  last  three  sections,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  pujmg  over  or 
iUTestJn?  of  money,  to  or  for  the  benefit  of  any  other  party,  upou 
whose  abare  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien.  -^ 

III.,  ■  W. 

f  ISOT.  Sale  of  doner  Inlereal. 

Where  n  party  boa  an  existing  right  of  dower  In  the  entire 
property  direcfed  to  be  sold,  at  the  time  when  nn  interlocutory 
jndxment  for  a  sale  is  rendered  in  an  ncllon  for  pnrtltion,  the 
conrt  must  consider  nod  determine  whether  the  lutereste  of  all 
the  parties  require,  that  the  rlpbt  of  dower  should  be  esocpted 
from  the  sale,  or  that  it  should  be  sold. 

Id.,  I  BO,  am'il.    Bes  |  IBSS,  ant*. 

I  1S08.  Par«h>Bcr  to  Iiola  tlie  propertr  free  tbereCro^. 

If  a  sale  of  the  property,  including  the  right  of  doweri  Is 
directed,  the  interest  of  the  parly  entitled  to  the  right  of  dow«r 
ih«II  paSB  thereby:  and  the  piirchnser,  his  heirs  and  nsstgns,  ebali 
bold  the  property  free  and  discharged  from  any  claim,  by  virtue 
of  that  right.  In  that  case,  the  dowrees  Is  entitled  to  reeeiTe, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  aatistaclton  of  her  right  of  dower,  or  to  haTe  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  loTesled  lor  Jier 
beueGr,  as  prescribed  In  the  nest  scclion  with  respect  to  tne 
dowreM  of  an  Dudi'dded  share. 

M..  1  H,   am-d. 

I  lims.  Oroaa  «ub  to  b«  tmld.  in  of  InTeatMI.  tor  tenant  In 
Aowwr,  eto. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dowrr.  or 
Is  a  tenant  for  life,  or  for  jenrs,  in  or  of  nn  undivided  share  of  the 
pmperty  Bold,  la  entitled  to  receive,  from  the  proeceds  of  the 
•ale.  s  gross  sum,  to  be  fixed  aecordlng  to  the  principles  of  law 
apiOienhle  to  annuities,  in  tntisfnetion  of  hia  or  her  estate  or 
interest.  The  written  consent  of  the  pitrty  to  receive  such  » 
gross  sum,  aclcnowledged  or  proved,  and  certified,  in  like  manner 
•a  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  fi]iag  of  the  report  of  sirle:  otherwise,  the  conrt  must  direct 
that,  out  of  the  p'neeeda  of  the  sale,  which  belong  to  the  un- 
dltided  ah-.re  to  which  the  eatflte  or  interp*t  attaehea.  one-tftirfl, 
h  cue  ot  a  dowress,  and  in  any  other  case  nriaing  nndcr  this 
■MtioD,  the  entire  proceeds,  or  aueh  a  proportion  thereof  as  fairly 
rcpments  tbe  tat«-eM  of  the  holder  of  the  pnrtlculu  etftate.  be 
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paid  into  court,  for  the  {iiirpose  of  beiuK  invested  for  his  nr 

1  R.  a.,  H  B2.  U.  •■>d  B4.  ani'il.    Bf«  2  T.  *  C.  483;  >lu.  f  lETB.  [»• 

t  IBTO.  [AB'd,  1882.]  iBtcrculB  of  owners  at  trnturn  cati 
t«  kn  protected. 

Wbere  it  Bp|>eHTs,  that  n  partf  to  tlie  actioo  hns  an  lacfa 
right  of  doner,  or  nny  olber  future  right  or  estalE,  rcatoi 
contiagent,  or  that  nay  person  or  |>erBouB  not  ia  being  who 
by  SDf  contingeDCf  become  entitled  to  any  iaterest  or  pslati 
the  property  sold,  the  court  must  fix  the  proportional  value  ol 
right  or  CBtnte.  according  to  the  principles  of  law  applicabi 
annuities  and  BnrvivorBhipa,  or  set  nsitSe  so  much  of  the  proc 
of  Bale  to  which  the  conlinsency  atlachcB,  and  must  direct 
proportion  of  the  proceeds  of  the  nnle  to  be  invcatod,  secure 
paid  over,  In  such  a  manner  as  it  deems  calculated  to  protect 
rights  aad  iutcreBta  of  the  parties. 
L.  1840,  cli.  177,  1  1  (4  Edm.  Gil),  im'd^  L.  1893.  ch.  Ml. 

I  ISTl.  Harried  TromaB  way  relcaae  he>  Interest. 

A  married  woman  may  release  to  lier  husband  tier  inch 
right  of  dower,  in  the  property  directei)  to  be  sold,  by  a  wri 
instrument,  duly  acknowledged  li?  ber  and  certified,  as  reqr 
l^  law  with  respect  to  the  acknowledgment  or  a  conveyanr 
bar  her  dower:  which  must  be  filed  with  the  clerk.  Tbercti 
the  share  of  the  proceeds  of  the  sale,  arising  from  her  contin: 
Interest,  must  be  paid  to  ber  husband. 
Id.,  (  3. 

I  18TS.  TTnbaowa  OTrnera. 

If  a  person,  entitled  to  an  estate  or  Interest  in  the  property  i 
is  made  a  parly  hs  an  unknonn  defendant,  the  court  must  pro 
for  the  protection  of  his  rights,  as  far  as  may  he,  bb  if  he 
known  .ind  had  appeared. 

a  B.  B.  32a.  t  M  (2  Edin.  3M).    See,  ■■■a.  ||  1S41  ud  ISST,  nibd.  1. 

I  18TS.   Snlei  terms   of  credit  tbereaiian. 

The  conrt  must,  in  the  interlocntory  jadgment  for  a  sale,  dl 
the  terma  of  credit  which  may  be  allowed  for  any  portion  of 
nnrchase-money,  of  which  it  thinks  proper  to  direct  the  ini 
nent,  and  for  any  portion  of  the  purchase-money,  which  i« 

auired  to  he  inyested  for  the  benefit  of  a  person,  as  preflcribe 
lla  article. 
M..  f  w. 

I  IST4.  Credit)  koir  Bceared. 

The  portion  of  the  pnrchasc-money.  for  which  credit  Is  so 
lowed,  must  always  h*  aecnred  at  interest,  by  a  mortgage  n 
the  property  Bold,  with  a  bond  ot  the  purcbaaer;  and  by  such 
dltlonal  security.  If  any,  ns  the  conrt  prescribea. 

I  IBTB.  Sepsrate  aeenrltles. 

The  officer  making  the  sale  may  take  separate  mortgages 
other  seeuritlps  In  the  name  nf  the  county  treasurer  of  the  cor 
In  which  the  property  is  situated,  for  BDcb  convenient  port 
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ol  the  purchiiBe-nionej-,  as  are  directed  by  the  court  to  be  in- 
veated:  sod  in  the  iiume  of  the  owner,  for  the  share  of  an; 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

a  R.  8.  S3fl,  I  to,  im'd.    Sea  |  T4S.  ante. 

I  lRTO>  Kevort  «f  rale. 

Immediately  after  completinR  the  sale,  the  officer  making  it 
unit  file  ^ilb  tbe  clerk  his  report  thereof  under  oath,  coataioinK 
ft  deocripilun  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id..   I  GO. 

I   1B7T.  nnal  JodKAentt   effect  tliereol. 
If  the  sale  1b  confirmed  by  the  court,  a  &nnl  judgment  mnBt  be 
entered,   coQSrming  it   necordingiy;  directing  the  officer  mablug 
it  to  execute  the  proper  conveyances,  and  take  tlie  proper  secnri- 
tirs  pursuant  to  the  sjile;  and  also  directing  concerning  the  ap- 

Cllcation  of  the  proceeds  of  the  sale.  Such  a  linal  judgment  is 
inding  aud  coccluslve  upon  the  same  persons,  upon  whom  a 
final  Judgment  for  partition  is  made  binding  and  coocluiiive  by 
section  1567  of  this  act;  and  it  effeetnally  bars  each  oi:  those  per- 
sona, who  is  not  a  pnrchaser  at  the  sale,  from  all  richt,  title  and 
interest  in  the  property  sold. 
Id.,  n  M.  eis  ua  sib.  ani'd.  St*  I  UfiT,  iDti. 
I    1BT8.    [Am'd,    1888-1    Id-I    e'eo*    thereat    n^aK    lanm- 

Snch  a  fin'.l  Jndgment  Is  also  a  bar  against  each  pei'SOD,  not  s, 
party,  who  has,  at  the  time  when  It  is  rendered,  a  general  lien 
by  Jadtnnent  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  iyi2  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  hns  a  specific  Hen 
on  any  puch  undivided  share  or  interest:  but  n  person  having 
any  snch  sjiccific  lien  appearing  of  record  at  the  time  r>r  the  Sling 
of  the  notice  of  the  pendency  of  the  action,  who  is  iiof  ninde  a 
party,  is  not  affected  by  such  jnd^raeat. 
Id.,  f  61b;  L.  1830.  cli.  3»).  I  4E.  8h  H  IMI  i:^  ISOS,  (Die. 
I  IKTO.  Coats  »d  espenaesi  bow  psild. 
Where  final  jnilgment,  confirming  a  snh',  is  rendn-ed.  t'  ••  ii't^'-s 
of  each  party  to  the  action,  aud  the  expenses  of  the  Kale,  iix'liid- 
ing  the  officer's  fees,  must  be  deducti'd  from  the  proceeds  of  tlie 
sole,  and  each  parly's  cobIb  mtuit  be  paid  to  his  attorney.  But  the 
conrt  may,  in  its  discretion,  direct  tfiat  the  coats  imd  espensis  nt 


is  to  be  paid  to,  or  invested  for  the  benefit  of  any  pcrsnn.  ns  pre- 
scribed in  anv  provision  of  this  article,  the  amount  thereof  must 
be  determined  by  tl>e  residue  of  the  entire  proc<^s,  remaining 
after  deducting  the  costs  and  expenses  chargeable  against  them. 

J1S80.    [Ata'd.  IfMW.]    ntstrlbnllon  at  proceeds!  dntlf-B  ot 
eer  BiBklBS  sale. 

The  proceeds  of  a  sale,  ntli-r  deducting  therefrom  the  costs 
snd  expenses  chargeable  ngiiiiiKt  them,  muKt  be  immedintely 
awarded  to  the  parties  whose  ripbts  and  intcrcBts  have  been  sold. 
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ill  pri)purlJou  lln'relu.  Tlie  aiiui  clmrKrablo  iiiioti  any  sliurc  to 
HMliBfy  u  lieu  tliureuu,  iiiuat  hv  paid  tif  tlie  iTUJilor,  nr  ivtniimi, 
subject  lu  the  or<k'r  of  tlic  court:  anU  tbe  n'uiaiiHlcr,  cxi-ci>t  aa 
othiTwiiie  prcKvrib'.d  in  tbis  article,  must  lie  pnid  by  tlie  offlc;er 
iiiakini;  tlic  siilo,  to  the  party  owiiine  (lit  sbiirc,  or  bis  legal  rouri'- 
Bfiitntivpn  or  into  cniirt  for  hia  use.  M-itliin  si.vly  Jnjs  iifti-r  ilt.- 
entry  of  finni  jitdiniient,  tintpss  Huch  time  be  exti^ded  by  an  order 
of  the  court  eiiteri-d  Iii  the  o9ce  of  tlic  clerk  vrttbin  fiild  aixtr 
(fnys,  the  officer  making  tbe  snle  must  flip  with  the  clerfe  hia  re- 
[lort  under  oath  of  the  dispOBitl'm  of  the  prtuveds  of  tlie  sale, 
neivni|ianied  by  the  vouchers  of  tbe  persons  to  nbuui  payments 
wi'ri'  ordered  to  be  mnde. 
5  n.  S.  Wn,   I  OS.  AdiM,  L.   IBOS,  cb.  em.     in  eBoct  Sppt.  ],   IMS. 

i'lS81.   [Aui'd,  ISOa.  1S07.]    «luir«  ot  Infanta. 

Where  a  pnrty  entltloil  to  receive  a  portion  of  the  iiroceeds  is 
au  infant,  the  conrt  mny  direct  it  to  be  inrextod  in  permanent 
necTiriliea  lu  the  name  and  for  the  benefit  of  tlie  infant,  or  it  may 
dii-eet  it  to  be  pnid  over  to  tlit  general  Ruurdian  of  the  Raid  infant 
when  tbe  eiinrdlnu  Rball  bare  executed  to  euoh  Infant  n  bond 
with  two  sureties  which  shall  lie  approved  by  tbe  court;  or.  it 
any  of  tbe  moueys  uriNing  from  tbe  proeeedn  of  such  sale  sball 
have  been  paid  to  tbe  county  treuHurer,  ntid  on  due  prr-c"  that  sucb 
money  has  remained  uninveated  iu  periiiaucnt  securities  for  the 
space  of  three  months,  may  direct  tlie  same  to  be  paid  to  the 
general  snnrdian  of  sucb  infant  upon  bis  giving  an  undertaking 
in  an  amount  and  with  securities  satisfactory  to  the  court  f'>r 
the  fflHhfiil  esri'cution  of  his  trust.  In  the  ense  of  an  infant 
residinK  without  the  state,  aod  Imvinf;  ia  the  state  or  ciMinfry 
where  ne  or  she  resides  a  general  guardian  or  person  dltly  ap- 
pointed under  tbe  Jaws  of  such  stale  or  country,  lo  the  control 
and  entitled,  by  tlic  laws  of  such  state  or  country,  to  the  custody 
of  the  money  of  such  infant,  tbe  court,  upon  satisfactory  proof 
of  such  facts  and  of  the  sufficiency  of  the  bond  or  security  given 
by  such  general  gnardinn  or  person  in  such  state  or  country  by 
the  certificate  of  a  judge  of  a  court  of  record  of  snch  stiite  or 
country,  or  otherwise,  may  direct  that  the  portion  of  Buch  Infant 
arising  upon  such  sale  shall  be  paid  over  to  sucli  general  guardian 

U   3802,  rh.   BUS;  I-.  1B9T,  ch.  602.      In  effect  Sfpl.   1,   IS07. 

I    inna.       [Am'd,     18»3.I      Id. I     of    nnknon-D     and     alwent 

Wlicre  a  person  has  been  made  a  defendant  as  an  nnknown 
person,  or  wliere  the  name  nf  a  defendant  is  uuknuwn,  or  ivher« 
the  Hiinimons  has  bct-n  served  upon  a  defendant  without  the  state, 
or  by  publication,  and  he  has  not  apiicared  In  the  action,  the 
court  muiit  direct  bis  portiou  to  be  invested  in  permanent  8e<'n- 
ritles,  at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  re  present  a  lives,  but  after  the  la[)se  of  Iweiity-fivo  years  from 
the  time  of  tbe  pnj-meni  into  court,  or  to  the  trcnuuper  of  nny 
county,  nf  any  portion  of  the  proceeds  of  tbe  snle  of  real  projwrty, 
for  unknown  heirs,  heretofore  or  liereafler  lo  he  mndc  in  nn.v 
nciion  of  partition,  without  any  claim  therefor  having  been  ntada 
by  nny  person  entitled  tlierelo.  and  njinn  flicre  being  made  and 
orcBi'ntnd  In  the  coiirf,  at  a  special  term  thereof,  proof,  hy  peti- 
tion or  otherwise,  ahowiug  to  Uie  satisfaction  of  the  court  that 
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ilae  inqoiry  for  such  unknowa  heirs,  or  their  repieaentatiTea,  has 
beoD  made  anil  thut  Uicy  cannot  Ih>  fuund,  anil  tbat  no  claim  haa 
i>een  made  tor  aucb  portion  ot  said  procci-dB  by  auy  pcraou  eiititli.il 
lliereto,  proceedintfH  Hhall  thereupon  be  taken  in  aaid  court,  and 
an  iureatigatioa  had  therein  aa  to  the  heirahip,  death  or  wbere- 
aliouta  of  such  unknown  heiru  i>r  their  repreBeutativeB,  and  as  to 
the  known  heirs  of  the  ancestor  of  BUfh  unknown  heiri,  the  aeit 
of  kiD,  reiireseutativea  and  dlBtributees  ot  such  known  heirs,  and 
oa  to  all  ptTsons  interested  in  auch  procwds,  and  their  reaixirtiTe 
interests  therein,  and  the  said  toiirt  shall,  by  an  order  made  In 
the  action,  direct  that  a  notiee  entitled  in  the  aetioii  and  Binned  by 
toe  petiliuoer,  or  his  attorney,  and  directed  to  Rueh  unknoiru 
heirs  or  their  representativOB,  and  to  known  helm,  tiieir  next  of 
kill,  representatives  or  distributeeii,  and  all  perwins  iuterosted  in 
BOili  proL-eeds,  be  nerved  upon  them  by  the  publication  thereof, 
the  BUnle  to  be  pnhliKhed  onec  in  each  week  for  six  aiiccessivc 
weeks  in  n  newspaper  published  in  the  county  where  the  action 
Hiis  brHUKht,  and  in  such  other  newapapers  as  the  court  may 
direct,  ordering  and  rpc[ulrlnK  such  unknown  heirs,  or  their  repre- 
BcntnliveB,  and  nil  known  heirs,  their  next  o(  kin,  or  repre- 
sentative", and  all  permms  interested  In  snch  proceeds,  and  each 
of  them  to  be  and  ap]>ear  in  said  court  st  a  special  term  thereof, 
at  a  time  and  place  to  be  speelBed  in  sold  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  pnblieafion  of  such 
anfice.  to  then  and  there  establish  their  heirship  and  identity, 
kinship  and  Interest,  and  snhmit  any  proof,  as  to  nnch  unknown 
hcirx,  or  their  repri>SPntntiTe».  and  the  known  heirs,  their  next 
ot  kin.  represcntutivea  or  distrihuteea,  and  nil  persons  inter- 
ested and  their  interest  in  «uch  pro<-eeos,  they  may  desire,  and 
that  b  ease  of  their  defaolt  in  so  dolnj;.  that  the  said  proceeds 
win  be  distributed  and  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  such  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  nest  of  kin.  representatives,  diatrihutees  and  aa- 
li^nifl,  HDd  that  they  and  each  of  them  shall  thereafter  be  forever 
hsrred  of  and  from  nil  and  every  cause  or  causes  of  action  for 
nifh  proceetis.  or  on  account  thereof,  or  RrowinR  oat  of  the  diB- 
Iribution  thereof,  and  of  and  from  all  rieht,  title,  claim  and 
inlerest  in  and  to  such  proceeils,  iind  shall  be  deerned  to  have 
■nrrendered  all  right,  claim  and  Interest  In  and  to  such  proceeds. 
Pip  order  must  contain  n  direction  that  a  copy  of  the  notice 
fflnut  he  served  on  eiieh  of  the  persous  named  in  the  order,  if 
within  the  state,  in  the  manner  prescribed  for  the  service  of  a 
snmnons  on  a  deCentlant  In  an  action  In  the  supreme  court,  nt 
least  twenty  days  before  the  time  specified  in  the  notice.  The 
puhllratinn  of  such  notice,  as  rcfluired  by  said  order,  is  hereby 
maite  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
lad  TOmplete  service  upon  each  and  every  of  such  unknown  heirs 
or  their  reprpseDfative*.  and  the  known  heirs,  their  next  ot  kin, 
mill  repreaenta fives,  and  all  persona  Interested  in  such  proceeds, 
nf  due  notice  of  the  nrocoedincs  to  distribute  and  pay  out  such 
woeeeds,  and  shall  he  conclusive  nnon  each  and  nil  of  them. 
Proof  of  anch  pemonal  service  may  he  tttade  by  the  afBdartt  of 
'he  person  maltlnK  the  same,  and  pmnf  of  the  nuWIcatlon  nf 
Ncb  notice  may  be  made  by  nftidavit  of  tfae  f  nblisher  ot  mek 


DinlissdnvGoOglc 
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uytr  ur  iiupurn.  At,  Uie  iiiul-  uud  pJuLU  upcciLed  in  iLe  i 
rutr  aatl  uuUct,  liutJi  uiikuuwu  licus  or  lucir  reiiroseututi 
lid  uli  kuuwu  bt'irit,  LUtir  iicil  ut  niii,  ruiiiL-Di^uiaLivva  or 
rlbuteea,  Ueviac(.'B,  uud  uU  jM^ciiuuii  iuu'ii.-iiiL-a  ui  buUi  ^tuce 
tiall  apiiear  iu  t-ourt,  iu  pcrsuu  ur  Uy  acluruuj-,  and  mane  p\ 
lUbliatuDx  their  beurahip  uud  iueuutj-,  kinship  uud  luteresi 
Licb  tirocevdH,  aud  upuli  pruol'  beiiiE  uiildi;  lo  llii;  satiiifactioi 
\e  court  of  tiie  htirsliip  and  ideutit;  of  the  uukQown  beira, 
roL'eediug  tor  distribuiiuu  ahall  In  dimuiuHtHl.  And  if  itucli 
uowa  tuum  or  their  repreaeutaljves,  do  not  bu  appear  iii  oour 
iL'  lime  uud  plai;u  Bpecilied  in  such  notice  uud  order,  to  eutab 
leir  heirithip  aud  identity,  kluHhip  ur  interest,  they  aud  eael 
leui,  aud  C'vi-ry  peraon  claiiuiut'  under  or  througli  them,  si 
lerearter  be  forever  barred  of  aud  from  ftU  and  every  ctuu 
iiiHes  of  action  fur  such  pruceeda,  or  uu  account  thereof,  ar  gr 
IK  uut  of  the  dintributiou  of  aueh  proceeds,  aud  of  aud  from 
.({ht.  title,  claim  and  iutcrest  iu  uud  to  sucb  proceeds,  and  al 
B  deemed  to  have  surrendered  all  right,  claim  and  interest 
ad  to  Bueb  pruceeda.  Aud  u|>on  proofs  being  made  of  such  p 
cation,  uud  sbowiag  tu  the  aatiafaelion  of  the  court  that  a 
akuon-n  heira  or  their  representatives  cnn  not  be  loiiud.  or 
ead,  the  anid  court  shall  have  power  to  decree  Boeotdingly,  i 
>  decree  that  the  share  ur  interest  of  such  unkuovvu  beirs 
ich  real  property  was  vested,  at  the  time  of  such  sale,  in 
Down  heira  uf  the  ancestor  from  whom  such  unknown  heirs 
ved  title  thereto,  aud  to  decree  that  the  unclaimed  port 
[  such  proceeds  was  veated  at  the  time  of  such  payment  in  bi 
nown  heirs,  and  that  such  heirs,  their  heirs,  neit  of  kin.  rer 
■ntalives,  distributees,  devisees  and  assiens,  are  entitled  then 
ud  the  said  court  shall  ninke  nn  order  in  such  action,  direct 
le  paj-ment  to  them,  or  their  assigns,  of  the  respective  sha 
■  portions  of,  or  Interest  in  such  procecdo  to  which  they  ; 
itltled;  and  which  order  shall  he  entered  in  the  office  of 
erk  of  the  county  where  (he  original  action  was  brought,  i 
rter  having  been  so  entered  for  three  months,  shall  be  c 
nsive  evideuce  of  the  regularity  of  the  prooeedines  upon  wh 
is  based,  and  of  all  the  facts  set  forth  therein:  and,  npon  serv 
[►on  the  county  treasurer  a  certified  copy  of  snch  order,  ' 
easurer  shall  so  pay  over  and  distribute  snch  proceeds,  after 
icting  his  lawful  com  miss  Ions,  and  shall  thereupon  be  ■ 
Dpi  from  nil  liability  on  account  thereof;  and  if  any  such  p 
>eds  shall  hifve  been  paid  over  by  any  county  treasurer  to  1 
easnrer  of  tbe  slate  of  New  Tork.  nnder  the  provisions  of  t 
jn  seven  hundred  and  fifty-three  of  this  act.  due  notice  of  si 
►plications  and  proceedings  shall  be  ci^'en  to  the  complrnller 
e  state  of  New  York,  and  the  said  proceeds  ahnll  be  psifl  ( 
'  the  treasurer  of  the  stnte  of  Now  Tork.  hh  provided  by  • 
nuB  seven  hundred  and  fifty-one  and  seren  bundred  and  flf 
:ree  of  this  act.  nrnl  upon  such  payment  he  shall  thereiqwn 
[cmpt  from  all  liability  on  account  thereof. 


DoliiaihyGoOnk' 
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I  1II8S.  U.|  Bt  teniiBta  of  partlcalar  eaUtaa. 

niiere  a  iiurtion  uf  tbe  iirucceJs  rciircscDtiDg  an  oodlTldcd 
share  oi-  imeiCBt,  is  invciittid  ti/t  tlie  beni'Bt  uf  a  tenant  Tor  Me, 
01  for  jenra,  or  ot  a,  widow,  ns  prescribed  in  tbc  toTegoiag  pro- 
visione  of  this  urtii'le,  the  court  must  cuuse  it  to  be  iaveeted  in 
penuBQCDt  seouriticH.  at  iutcrcst.  and  the  interest  to  be  pftld. 
'  from  time  to  time  an  it  accrues,  to  the  |K-raon  for  wboae  benefit 
it  ia  iovested,  while  bis  ur  her  right  euutiuucH. 
IR.S.Ua.lW.sm'd.    Sm I ugs, *ale. 

I  1S84.   CoBrt  autr  reiiiilre  Becnrltr  to  rcfoitil. 

TKe  court  may.  In  its  dlicretjon,  require  any  person,  before  lie 
rwHycB  his  portion  of  the  proceeds  of  the  Rale,  to  give  saeh  ae- 
oority  na  It  direets,  to  the  people,  or  to  such  parties  or  other  per- 
Mons,  ns  it  prescribes,  to  refund  the  same,  or  a  portion  thereof. 
vrith  interest,   if  it  thereafter  appears  tliat  he  was  not  entitled 


)  IBSB.  Secarltr  to  be  «■■(«■  la  aame  »r  «OBBtr  trMswer. 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  epeciall;  prescribed  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  trpDHorer  of  the  coauty  in 
which  the  property  sold  ia  situated.  He,  and  hia  auccessor*  In 
office,  mnat  hold  the  same  for  the  use  and  henefit  of  the  persons 
interested,  aubject  to  the  order  of  the  court. 
U.,l«,Bn'dbrL.U«,oli.3n,ll<«BdDi.fiH).  BaaUW.sola. 


ii.  i-.<i",G(Hinlc 
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I  IBSO.  Act  Ion  therenpitn. 

The  court  ma}-  Ju  its  Oii^crction,  and  apnii  such  t 
tiuDs  as  justice  rtHjulris,  iiiahi.'  iin  onltT,  allowing 
eated  in  a  security  specilied  in  the  last  iicctJou, 
action  tlierouimu  in  tlie  name  of  the  county  treasi 

3  B.  S.  S2e.  I  71,  imd.    Bee  ||  140-754,  •nie. 

I  IS8T.  CBiBpenHtlon  to  eqaallic  partition. 

Where  it  appears  that  partition  cauDot  be  made 
the  parties,  according  to  their  respective  rights,  w 
to  the  rights  or  interests  o(  some  of  them,  the 
may  award  compeusatioa  to  be  made  by  one  part] 
equality  of  partition.  Itiit  compeusatlon  cannot 
agaiust  a  party  wlio  is  unkuowu,  or  whose  nan 
Nor  can  it  be  awarded  against  au  infant,  nnlesi 
be  has  personal  property  sufficient  to  pay  it,  a 
tcrests  will  he  promoted  thereby. 

I  IRSS.  ProccpdinffB  on  drnlli  at  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaii 
two  or  more  defcudauts,  in  au  action'  for  partiti 
of  the  decedent  in  the  property  passed  to  a  pers 
to  .the  action,  the  latter  may  be  oiade  defeodant 
Ibe  court;  and  a  BUpplemeutul  summons  may  be 
him  ID  accordingly. 

3  R.  8.  387,  tt  e  »°<I  7  (2  T^m.  402,  403J. 

I  1K8V.  Rents,  etc.,  mny  ^e  odlniited. 

NothinK  contained  in  this  article  prevents  the 
justing,  in  the  interlocnlor?  or  final  judgment,  o 
the  case  requires,  the  rights  of  one  or  more  of 
against  any  otiier  party  or  parties,  by  reason  of 
the  latter,  of  more  than  hU  or  their  proper  proport 
or  profits  of  a  share,  or  pert  of  a  snare. 

I  ia90.  !Am-d,  liSVS,  IBOS.]  Partition  l>T 
Infant,  vonimlttee  «f  lanatlCr  etc. 

Where  au  infant,  idiot,  lunatii^  oi  habitual  ( 
real  property,  in  juint  tenancy  or  in  common,  the 
iau  of  the  iuXnnt,  or  the  committee  of  the  id 
habitual  drunkard,  may  apply  to  the  supreme  i 
county  court  of  the  county,  wherein  the  real  propi 
for  authurily  to  agree  to  a  partition  of  the  real  pc 
it'll  application  affects  the  interests  of  b~   '• — 


w  ho  has  U'cn  tnimuiitted  to  a  state  institution,  i 

otice  of  such  applicatio  '  *""   ~''~" 

ictiiig   superinti'udi'ut. 


llitTcot,  notice  of  such  application  must  i>c  give 
■     ■     —     -'-;   Office 


^ .  L   where   the   i 

is  cuuiiucd. 
3  R.  S.  9»0,  831,  II  80  ind  89  (2  Edm.  »1):  !>.  IMS. 

g  IGOI.  Content!!  ot  petition. 

Such  an  anpllcation  must  be  by  a  petition,  whic 
the  real  property  pro|MiHiil  niid  to  he  partitioned; 
rightH  and  intercsls  of  liie  severul  owners  tberw 
the  particular  partition  iimponed  to  be  mode;  aud 


Cookie 
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I  lB»a.  [AH'tl,    ItftHl.]    Comrt    mny   aathorfm    partltlaM. 

If,  Bfler  due  inquiry  into  the  nierilB  of  (ho  ni.plicntii.n.  bv  a 
refertnre  or  otherwise,  tlic  court  ia  of  tllo  uiiiuUm  lliat  'tbu 
iQtereittB  ot  the  iDfKut.  or  of  the  idiot,  luMtic,  or  hoWtuul 
diUDkard  will  be  ptotoottd  by  tlie  inirtltwn,  it  way  uiakc  an 
order  authorizing  the  petitioner  to  agn-c  to  the  partition  pro- 
posed,  lod  in  the  name  o(  the  infant,  or  of  tho  idioi,  luiiatie  or 
babltul  dmnkard,  to  execute  relenses  of  bh  rii-lit  and  iutorest 
111  and  lo  that  part  of  the  property  wlikli  falli;  to  the  tihaTt>B  or 
the  other  joint-tennnts  or  teiinntM  in  (:omnioii.  Tiie  rourt  roar 
>D  ilB  diHCretioD,  for  the  fiirlherani-e  of  Hio  iuti-rests  .if  |<iii<I 
lotant,  idiot.  Junatie.  or  habitual  ilinnhard,  direct  partition  to 
be  so  made  as  to  net  off  to  him  or  them  h\s>  or  their  Bli.Tre  in 
roramon  with  any  of  the  other  owners,  rrnvlilod  the  consent  In 
writing  thereto  of  auch  owners  shall  be  first  obtained. 
2  E.  B.  a30.  S31,  II  §T  and  BO;  L.  ISM,  pb.  2<W. 
i  IBBS.  EBect  at  relcKne*. 

ReleaBes  so  executed  hnve  the  aatue  validity  and  effect,  as 
if  they  were  executed  by  (he  perBoa  in  whime  behillr  they  iti-o 
executed,  and  as  if  the  infant  van  at  full  nee,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  Kouud  minil,  and  conii)oleut 
to  mnnoKe  his  affairs, 
td.,  H  SS*  uul  91.  im-d. 

I  ISM.  Wlien  the  State  ■■  Intereated. 

The  people  of  the  State  may  be  made  a  party  defendant  to 
■B  action  for  tbe  partition  of  real  pi-c)|H'rty.  in  the  same  manner 
as  a  private  person.  In  Hiich  a  ciise,  the  minimonH  must  be 
serrpd  upon  the  attorney  Kcneral.  who  most  appear  in  behalf 
of  the  people. 
M.,   li   ez  mdd  M.    .m-d. 

I  1B9S.  Bzenplined  copr  <>'  JndRnienl  nay  be  peeoFded. 

An  exemplified  copy  of  the  jiidgntPut-roll.  or  of  the  tina! 
jnilgnipnt,  in  an  aetion  for  partition,  may  be  reenrded.  In  the 
ofHce  for   reeordiiut   deeds.   In   each   connty   in    which   any   real 
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Action  for  dmoer. 


trlotutorf  Judgmc 


l«ll.  Final   jDdimeDt. 

1411.  Plulolllt  may  recomt  •nm  (i«iird«d:  ceart  mar  modUr  i'^^t 
16U.  Junior   iDcumbnncH*^    not  bBkImI  bt   idawunnaunt. 
lOIS.  jM>P«l  Dot  to  itaj  eiccDtloD.  If  nndertiklng  la  (iTaD, 

1818.  Defendant  Djaj  oongcat  to  pii  It;  pcoceedlnca  tbarmimi 
1619.  iDterlDcatot?  jddktoeDt  for  aale. 
,_v.    ..  . ..,„  JO  ^^  ,,u  ,^ 

lined. 

or  (ale  aubject  te. 


1031.  Ueu  (o 

leZZ.  Id.;    piTn: 

lan.  Repoit  ot 

1624.  riDll  Jndlimeu'  loirmn. 

Um.  Ceitaln  proTUloni  at  article  aenmd  made  npldleabla. 

I  IBSa.  [Am'd,  ISSa.]    UvltotlOB  of  >otlo*  (or  dow*r. 

An  action  for  dowpt  maet  bo  cotameiiced  by  n  widon'.  mi 
twenty  years  Bftor  the  duatb  of  bcr  husband;  but  if  she  u 
the  timo  of  his  death,  either: 

1.  Within  the  nge  of  tweutv-one  yenrs;  or 

2.  InsEine:  or 

3.  Imprisoned  on  a  eriminal  charfce,  or  in  eie<MltiOD  DpoQ 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life: 

The  time  of  euch  a  disabiiity  ii  sot  a  pnrt  of  the  time  lin 
by  this  tectlon.  And  if  at  any  time,  before  sueh  claim  of  di 
bu  become  barred  by  the  nliove  [apse  of  twenty  years,  the  o\ 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possen 
■hall  bnve  recognized  such  claim  of  dower  by  any  stntei 
contained  in  a  writing  under  seal,  subscribed  nnd  aclinowle< 
in  the  manner  entitling  a  deed  of  real  estate  to  be  records 
If  by  any  Judgment  or  decree  of  n  court  of  record  within 
•kme  time  and  eoueerninc  tlie  Isnds  in  (|nestlon,  wherein 
owner  or  owners  were  parties,  sueh  right  of  dower  shall  1 
been  distinctly  recognized  as  a  subsisting  claim  against 
landa.  the  time  ntler  the  death  of  her  husband,  and  pre< 
to  such  acknowledgment  in  writitig  or  such  recognition 
Jndinnent  or  decree,  JB  jiot  a  port  of  the  time  limited  by 

1  B.  B.  T4t,  I  IS  (1  Bdm.  AM). 

I  1II9T.  A*l(l9>(  wl">^  actlvn  to  l>«  broiwkt. 

Where  the  pronerty.  in  which  dower  Is  olalmed,  li 
ooenpltd  jli*  oeaupknt  thereof  must  ba  mads  dstinda 
Htt09,    yfhm  It  »  Bot  w  OKUpltd,  the  tetlO!!  an#t  > 
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mgainrt  some  person  e^ercUii^j;  a 
dalming  title  tUereta,  or  au  luU: 
eonunencemeat  of  Uie  action. 

•■  I  ISOS,  lau. 

I  isft&  Wko  Dwr  be  Joined  as  aafeiidaBt>> 

In  either  of  tlie  coBes  specified  iu  tile  taut  section,  aaj  other 
patfon,  claiming  title  to,  or  the  right  to  the  posaeMioii  of.  tbtt 
tmJ  itroperty  in  nhicb  uotver  is  claimed,  ma;  be  joined  aa  de> 
(endant  in  the  action. 

Sm  U  4C2.  IMS,  bdu. 

I  ISOO.  Id.|  TTlierv  aefcndnntB  eIbIib  In  nevcroltr. 

Id  an  action  to  recover  dower,  ia  a  distioct  parcel  of  real 
property  of  which  the  plaintiU's  hasbnnd  died  seized,  or  in  all 
tbe  real  property  which  he  aliened  b;  one  conveyance,  nil  the 
penone  ia  posBcsHiou  of,  or  claiutiag  title  to,  thu  property,  or 
uiT  part  tneteof,  may  be  made  defecdaats,  although  the^ 
PMSCra  or  claim  title  to  different  portions  thereof  In  seTerolt;. 

I  1000.  DKmitffvB  nur  be  i 

Where   a    widow    recovers, _._    

piDtierty,  of  which  her  husband  died  eeized,  she  may  also  reuuTEi, 
in  the  same  action,  damugfa  tor  withhoiding  her  dower,  to  the 
amouat  of  one-third  of  the  annual  value  of  the  mesne  proGts  of 
the  property,  with  interent;  to  be  computpd,  where  the  action  ia 
Benlnst  tbe  heir,  from  her  hiisband'a  death,  or,  where  It  la 
neainet  any  other  person,  from  the  time  when  she  demanded 
kei  doner  of  tbe  dofeuilant;  and  In  each  ease,  to  the  time  of 
the  trial,  or  application  for  Judgment,  as  the  caae  may  be:  but 
not  exceeding  six  yeure  in  the  wliole.  The  datuagei  shall  not 
Include  any  thing  for  the  use  of  permanent  improvements,  mad« 
utter  the  death  of  the  husband. 

1  B.  B.  14),  }|  10.  SO  and  SI  a  Edm.  DM). 

i  1801.  14.)  la  nctloB  oBnlunt  itIlpB««  »t  IimibaBd. 

Where  a  widow  rceovers  dowpr.  In  n  case  not  specified  In  the 
Itit  section,  she  may  also  recover,  in  the  same  action,  damage* 
for  withholding  her  dower,  to  be  compute"!  from  the  cwnmence* 
meat  of  the  action;  but  they  shall  not  include  any  thing  for  the 
Ole  of  permajient  ImprovenientB,  miide  sfnce  the  property  waa 
aliened  by  her  husband.  In  nil  other  respects,  tbe  same  must 
be  computed  as  prescribed  in  the  last  section. 

I  lOOS.  M.|  vrhere  ■cTCral  popoela,  ele. 

The  last  two  sections  do  not  Huthori«e  the  recovery,  against  a 
deteudaiit  who  is  joined  with  others,  of  dnmnges  for  withholdinf 
4ower,  Ip  any  portion  of  the  property  not  occupied  or  claimed 

■m  H  IBM  *od  ism,  *Bte. 

I  ).Ma,  I«,|  «K)ilBBt  bdra,  etc,  allenlBV  laad. 

Where  a  widow  recovem  dower  In  real  property  aliened  by 
the  h«lr  of  her  husband,  she  niny  recover,  in  a  separate  aatloii 
aialnst  btm,  her  damagea  for  o-llbholilliig  ber  Hfwi^f,  from  tb9 
Uma  nr  the  death  of  her  hnnband  to  tbe  tlmo  pt  the  Alienation, 
w  Bneedlas  (is  yenrn  in  the  ivholo.    Tbe  sum' reonverMl  from 
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be  puiitk'd  to  recover  from  Ihe  Brnul'f :  "nil  any  aum  rccovcml 
lU  dauiQCPS  fniEJi  ilic  craiilee,  miint  iu-  (liMliicied  frum  the  sua, 
whicU  Bin.'  would  olhenviae  be  eutiUed  (o  recomr  Ironj  tiie  hcii. 

1  a.  B.  713.  I  Zi  (1  E>lm.  CM). 

)  1V04,  Action  liBPrea  by  niuiKBnrnl  of  AcnroP. 

TliB  flcccptanoe,  I))"  n.  wiilow,  ot  hd  asBigEment  of  iower.  in 
aalisfaclion  o(  her  clniin  upou  ilie  iiroperty  in  nnesUon,  ban  sii 
iit^Iion  for  do»'ur,  asd  inuy  be  pleaded  by  any  defendknt. 

Id..  I  23. 

I  lOOS.  CoIIniilTc  rpoOTerr-  not  to  preindicc  Infant. 

Wbcre  ii  willow,  not  hiiTluR  a  riffht  to  dower,  tncovers  <!oivot 
osoliiit  an  infnnt,  by  tlic  default  or  eolliislnn  of  hia  euardian, 
the  infant  Hlmll  uot  tie  prejtidierd  thereby;  but  when  he  coiom 
Of  full  age,  lie  may  bring  hu  nutioQ  at  rj<N.-traeiit  acuiuat  thi: 
widow,  to  recover  the  property  so  wrotietally  awarded  (or  dower, 
■vith  damneefl  from  the  tirae  wtaen  «he  ottered  into  poBaesBton. 
-Ithoiigh  that  is  more  thau  six  yean  before  Uie  cgnuneiiceiaeDt 

of  tlic  BClioO. 
H,.  I  M.  am-a. 

I  lOOe.  Complaint. 

The  complaiut,  In  an  action  for  dower,  moHt  dMeribe  tb* 
iffoperfy,  as  prencrlbed  In  Hpciion  inil  of  this  act;  and  must  itet 
forth  the  nomo  of  the  plsiutiff's  husband. 

3  n.  S.  304.  I  10  ,2  Earn.  313),  im'd.    Se«  |  ltS».  auu. 

I  1007.  laterloentorr  JnOBment  top  ndateABnrelnent. 

If  the  defendant  raakea  default  la  appeariog  or  pleading;  or 
If  the  right  of  the  plaintiff  to  dower  is  not  disputed  bj  Iha 
answer;  or  ff  It  nppenra.  by  the  verdict,  report,  or  declsioa  upon 
a  trlnl.  that  the  plnlntlif  is  entitled  to  dower  In  the  real  property 
described  in  the  eomplnint.  nn  interlocutory  Judgment  must  be 
rendered:  which,  except  ns  otherwise  prescribed  in  this  nrtiele, 
must  direet  thnt  the  plntntlR's  dower  in  the  pnqterty,  particu- 
lariy  descrlblnE  ft.  be  admeaiinred  by  a  referee,  designated  In 
the  Jodffment,  or  by  three  repiunble  and  diBiaterested  freebolden, 
dealKnated  therein,  as  comtniesloners  for  that  purpose. 

Bawd  on  S  R.  B.  311.  (  BB;  Id.  MO  (2  BAm.  8X>.  Kll). 

I    1008.   0>lk    of     eoBUnlnaloaera,     elc.i     remoTnl)     BIIIhb 

Erich  of  the  com  mission  ere.  or  the  referee,  ns  the  ease  requires, 
miiHl.  before  entering  npon  the  execution  ot  his  duties,  subscribe 
nnd  taiic  au  nnth,  before  Kn  officer  specified  in  section  842  of  this 
art.  to  the  effect  that  be  will  fnllhfully,  honestly  and  ItnnnrlialLT 
dischance  the  tmst  reposed  in  him.  The  onth  must  be  filed  with 
the  clerk,  before  n  commissioner  or  a  refiree  enters  upon  the 
execution  of  his  duties.  The  court  moy,  at  any  time,  rcmore 
Ihe  referee,  or  either  of  the  coniniissioners.  If  either  of  them 
dies.  reniKns,  or  nefflects  or  refuses  to  serve,  or  is  rflmOTed,  the 
court  may.   from   time   to   time,   appoint   another   persaii  in   his 

t  It.  B.  4ne.  tf  II  and  is  (2  Edsi.  ai2),  an'd.    S»  |  JKO,  ante. 
I  1W&.  Donor,  bow  ndmpBiiaveil. 

Tlie  referii'  ur  the  (■omailH^'niiera  must  eiL'cute  their  dutloa  is 
the  following  tunnucr; 
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1.  The7  most,  if  it  is  nrnrticablf.  nnd,  in  Ihoir  opinion,  for 
tbc  beat  Intpn'stti  of  nil  the  parties  cuucerncd,  nilmeaBure  and 
iuT  off.  ai  qieeilily  «B  ^Bsible.  ns  tlie  dower  of  tlie  plaintiff,  a 
(liBtiDCt  parcel,  coDBtituting  the  oue-tliird  part  of  the  real  propertr 
of  ivbieh  tlnvor  ia  to  l.c  nUmoaEnred,  desiEDatliiK  tho  part  M  laid 
oil  liy  posts,  Btoues,  or  ollitT  permanent  mnimnipnts, 

2.  In  inakinB  Ibe  nduieotitirf-Dieiit,  IliL'y  iiitlst  take  into  con- 
■idor.itiuu  any  iieniinnriit  impFuTcniciita,  mntlc  iii>ou  the  r«at 
property,  after  tlic  dt.'itlh  of  ttic  idniiililT'a  huBl>aiidj  or  after  the 
alienation  thereof  liy  him;  nud,  if  prnclicable,  tbose  iniprovements 
muist  be  tiwnrOcd  (vilhin  tbc  i>art  not  kiid  off  to  the  ^laiutlffi  or, 
if  it  is  not  practicable  so  to  award  tliein,  n  deduction  muat  be 
made  from  tlie  rnrt  biid  ott  to  the  plnlulili,  proportionate  to  the 
benefit  n-liicb  gIio  nill  derive  from  eo  luiicli  of  Ibose  improTe- 
utcnia,  .IS  in  inctnilcd  iu  tlie  part  laid  off  to  her. 

3.  If  it  is  not  prnctienblc,  or  if,  in  the  opinion  of  the  referee 
or  couiniiBsiniiorB,  it  is  uut  for  tbe  bei<t  intereatx  of  all  the  pnrtiea 
(oncerncd.  to  odDicaaure  and  liiy  off  lo  the  plaintiff  a  uiBtinct 
jinreel  of  the  proiH'i'l;,  an  prcECrlbed  iu  the  foregoing  eubdivisiona 
of  this  BPOtioii,  iliey  must  report  that  fact  to  the  court. 

i.  Tber  niuy  employ  a  siirvi'j'or,  n'ith  the  neccBsarr  asBiatantB, 
to  aid  in  the  admcuBureuicnt. 
S  a.  a.  4S9,  I  13,  u  anU  bj  L.  ISOO,  cti.  U3,  1  1. 

I  laiO.  Report  Ihercttvon. 

All  tbe  comniiBE toners  must  meet  together  In  the  performouee 
of  nny  of  their  duties;  bnt  tbe  acts  of  a  majority  so  met  are 
ralid.  The  referee,  or  tbe  commiBaionerH,  or  a  mnJorHy  of  tbem, 
Dinst  make  a,  full  report  of  their  proccedingB,  sifecifying  therein 
the  manner  in  which  they  hare  discharg-ed  their  tmst,  tiith  the 
itentfl  of  their  ehnrges,  nnd  a  particular  description  of  the  portion 
udmcnBurt-d  nnd  Inid  off  to  the  plaintiff;  or,  if  they  report  tint 
It  is  not  practicable,  or,  in  their  ojInioD,  it  ts  not  for  the  beat 
inlereBls  of  all  the  parlies  concerned,  to  adraeosnre  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeaa- 
nred,  they  must  state  the  reaeons  for  that  opinion,  and  all  tlie 
facts  relating  thereto.  Tbe  report  must  be  acknowledged  «r 
proTed,  and  certified,  in  like  manner  en  a  deed  to  be  reci>ri)«di 
and  mor'  ■•"  ='-■■  '-  -'■-  -" '  -'■-  ~'— '- 

It..  I  1! 

I  1011.  SeitlaK  ■■td«  prport. 

Upon  the  apoiicatiou  'it  any  party  to  the  action,  and  npm 
sooi  cause  Bhowii,  the  court  may  set  aside  the  report,  aud.  If 
necesBary,  may  appoint  new  commiEBlonerE,  or  a  new  referee, 
"'""'  1  proceed,  as  preBcrihcd  in  this  title,  with  respect  ta 


I  IVIX.  Veea  and  ezpenaea. 

The  fees  and  expenses  of  the  commiBsionera,  or  of  the  referees 
■ndadbig  the  expense  of  n  survpy.  wbea  it  is  made,  must  be  taxed 
nnder  the  direction  of  the  court;  and  the  amount  thereof  must 
W  pnid  by  the  plaintiff,  ntid  allowed  to  her,  upoa  the  taxation 

i>f  fit"r  co^ta. 
SudnlUletl  lor  J<i-,  f  W.    Sec  t  IT'TJI,  mte. 


,G(Hinlc 
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I  1«18.  Final  Jwdanent. 

Upon  the  report  beinc  confirmed  by  the  court,  final  judgmoit 
DiiiBt  be  rendered.  If  the  referee  or  conuuiMionera  have  admea*- 
nred  and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  propertj, 
th«  Judgment  maet  award  to  her,  during  her  natural  life,  the  poa- 
acwion  of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  aaieaHments,  and  other  charges,  accruing  thereupon 
after  she  takes  poaaesaion.  If  the  referee  or  the  conimlsalonen 
report,  that  it  la  not  practicable,  or  that,  In  hia  or  their  opinion. 
It  la  uot  for  the  beat  intereata  of  ail  the  parties  concerned,  ao  to 
odmeaaure  and  lay  ofi  a  diRtinct  parcel  of  the  property,  the  fiaal 
Judgment  must  direct,  that  a  aum,  fixed  by  the  coart,  and  aped- 
fled  therein,  e^jual  to  one-third  of  the  rental  vaJoe  of  the  real 

firoperty,  aa  aacertained  by  a  reference  or  otherwiae,  be  paid  to 
he  plnititiff,  annnally  or  oftener,  aa  directed  itk  the  Judigmmt, 
during  her  natural  life,  for  her  dower  tn  the  property;  and  that 
the  iDin  BO  to  be  paid^  be  and  remain  a  charge  upon  the  property, 
during  her  natural  life.  The  Glial  judgment  may  alio  award 
damagea  for  the  withholding  of  dower. 

Sh  S  R.  S.  4Se.  I  IB,  aiid  U  IStS.  cb.  48S,  f  8  (T  Bdm.  MB). 

I  1814.  PlBlntlS  usy  reaoTer  ana  awarded*  ooort  aiar 
■■odifr   IndKineiit. 

The  plaintiff  may,  from  time  to  time,  maintalD  an  action 
against  tfae  owner,  or  a  person  who  waa  the  owner  of  the  prop- 
erty, to  recover  anjr  Instalment  of  the  sum,  bo  awarded  to  her 
for  her  dower,  which  became  due  daring  his  ownerahip,  and 
remains  nnpald.  Or,  if  an  lastalmeDt  rcmaine  due  and  unpaid, 
■he  may  maintain  nn  action  to  procure  a  sale  ot  the  property, 
and  enforce  the  payment  of  the  instnlmeutB,  due  aod  to  become 
due,  out  of  tbe  proceeds  of  tbe  Bale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  tbe  real  property  was  a  mort- 
gage to  the  same  effect.  If.  at  any  time,  it  is  made  to  appear  to 
tlie  court  that  the  rental  value  ot  the  real  property  has  materially 
Increaaed  or  diminished,  the  court  may,  by  an  order,  to  be  made 
npoD  notice  to  all  the  persons  interested,  modify  the  final  jndg- 
meot,  by  increasing  or  dltniDishing  the  sum  to  be  paid  to  tlie 
^intifC 

L.   isas.  Fta.  433.  I  3. 

I  leis.  Junior  Incaatliraairerat  aot  affeeleA  hr  admeasar*- 

Whcre  a  portion  of  the  properly  is  admeasured  and  laid  oK 
to  the  plaintiff  ns  her  dower,  a  lien,  wbich  is  inferior  to  the  plain- 
tiff's right  of  dower,  nttncheo,  during  the  life  of  the  plaintiff, 
fo  the  residur,  or  to  the  portion  or  share  of  the  residue  whidi 
was  subject  to  it,  as  if  the  portion  laid  oil  to  the  plaintiff  had 
not  been  a  part  ot  the  property. 

L.  1870.  ch.  TIT.  |  i,  smd  bj  L.  18T4,  eli.  KB  (S  Bdm.  00). 

I  lOie.  App*al  aot  to  atKT  vxepaUsa,  It  m!f4«r«aklaa  la 

An   appeal   from   i 

fMMessiuii  of  the  part  pdnn .         ^ ,  „„ „^ 

P^y  tliQ  i-vi-iition  tiicrcof,  iiiilvMi  Ihe  cixirL  pr  ft  jud»o  tbereol, 

BintB  an  order  dlrootjng  ■hpIi  a  ntny.    gucl}  an  order  aUU  Qot 
fmtfdi  if  »  uBdsnpiiiBi  ii  drei)  PS  tiu  Wit  ot  tto  rm 
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Bpcmdeot,  with  one  or  more  Buretiee,  ftpproTed  bj  the  court,  or 
«  judge  thereof,  to  the  effect  that,  if  the  judgmont  appealed  from 
Is  rcTersed  or  modifitd,  and  restitution  ia  awarded,  sue  will  par, 
to  the  person  entitled  thereto,  the  value  of  the  uie  and  oceiipn- 
tion   of  the  part  so  adineasared  and  laid  off  to  her,  or  of  the 

Eortion,   restitation   of  which   is  awarded,   during   the   time  she 
olds  possession  thereof,  by  virtue  of  the  judgment. 
Jm  18m,  Ch.  433,  g  i  (T  Edm.  ISO).    Sea  |i  1381,  1363, 

1  teiT.  PlKlntlR  mar  cossent  to  >reelTe  m  ffr««a  aan. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
on  iDlerloeulory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  apjH'arinK  or  plead iug,  or,  where  an  issue  of 
fatt  la  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  Ihc  clerk,  a  consent  to  accept  a  gross  sum,  in  fnll  sutia- 
faction  and  dlachsrge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  n 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
mnst  be  served  ui>on  each  adverse  part;  who  has  appeared,  or 
who  appears  after  the  filing. 

L.  IBJO.  eh.  TIT,  |  1  (T  EOa.  T71).  amd. 

I  ISIB.  DcfenAsat  atMr  «(»BeDt  to  par  lt|  yr(»oe«dlnss 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocntory  Judgtoent  Is  Tendered, "Sny 
Mendant  may  npply  to  the  court,  upon  noUce,  tor  an  i^rdcr 
ennting  him  leave  to  pay  such  o  gross  sum.  Thereupon  the 
coort  may.  In  its  discretion,  and  upon  such  terms  as  juatice  x^ 
cjulrea,  ascertain  the  value  of  the  pleiDtitTs  right  of  dower  in.  the 
properly,  by  o  roterenee  or  otherwise,  and  make  an  order,  diroct- 
Eng  payment,  by  tbo  applicant,  of  the  sum  uo  ascertained,  wltUn 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  aeryice 
of  a  coiy  thereof;  anil  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  mouey. 
Obedience  to  the  order  may  be  enforced,  either  by  puniahment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offen']iii£ 


party,  and   rendering  judgment   nRiiin 


I  ISIB.  Intcrlseatarr  iBdatmenl  for  sale 

Where  tbe  plnintifTs  consent  has  been  filed,  as  prescribed  in 
th»  last  section  bnt  one,  and  she  Is  entitled  to  an  interlocatiry 
jndgiri-nt  in  the  action,  the  court  must,  upon  tbe  npplication  of 
either  party,  aacertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property  can  be  admeasured  and  la!  1  oil  to 
tiie  plaintifF,  as  tenant  in  dower,  without  material  Injary  lo  the 
inte^ats  oX  the  parUea.  If  It  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  ndmcnnured  and  laid  off,  the  Interlocutory 
judgment  must,  except  In  the  case  specified  In  the  nest  sectloq, 
direct  that  the  property  t>e  sold  by  the  ahcrlfl,  or  by  a  refere« 
deslgpated  therclp;  and  that,  upon  the  conflrmatloii  of  the  pale, 
sach  party  to  tho  action,  and  every  |»ersou  deriving  title  from, 
thraub,  w  wider  a.  pnrty,  after  lbs  flllng  ot  tbe  Judimeptrotl, 
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I  1030.  Id.)  dipecdns  a  poFt  to  be  laid  off. 

Id  a  case  speciEut}  in  fiei'tiou  1617  o(  tliU  pct,  wbrre  the  prnp- 
ertr,  or  a  part  theroof.  coDBists  o(  odc  or  iDoro  vacant  or  iiiiiiu- 
proved  Iota,  the  plaiiiliffB  couscnt  may  oontain  a  Btipiiliitkiu  (>> 
take  a  distinct  luirccl,  out  of  tliose  lotx,  iu  Uva  of  a  groaa  buui. 
Id  that  caw,  tlie  interlocutory  judeoieDt,  inateod  «t  directing  n 
aaie,  may  direct  il  it  appears  to  bo  just  bo  to  do,  ttiat  coinmiit- 
■ioners  lie  appointed  to  ndmcasnre  aud  Inj  off  to  tlic  pluiiilJS  a 
distiDct  parcel,  out  o(  the  vacaut  or  uuiuiprovcd  lots;  aud,  if 
there  is  any  other  property,  that  It  he  sold,  oud  a  gross  b —  '  - 


paid  to  her  out  of  the  brocceds  thereof,  as  prescribed  in  the  next 

three  Bcctions.    The  maiutiff's  lille  to  cacti  diBtiiict  parcel,   ad- 
taeasurcd   atid  laid  oft  to   her,   as  ii^'cscribed  iu  this  section, 


that  of  an  estate  of  inheritance  in  fee  simple.  Id  admeasaritis 
and  laying  off  the  same,  the  comaiisEloners  muBt  consider  quau- 
tlty  BDd  quality  relatiTely,  according  to  the  value  of  the  plaintiff's 
right  of  dower  in  the  vacant  or  unimproTed  lots,  out  of  which 
the  admeHBurement  is  to  be  made;  which  mast  he  ascertained, 
hi  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next 
three  sections,  for  fixing  a.  gross  sum  to  be  paid  to  bet  oat  of 
tbe  proceeds  of  a  sale. 

M..  I  S. 

I  leSl.  Uena  to  b«  •ae«rt&laea, 

Before  an  Interlocutory  Judgment  is  rendered  tot  the  Wtle  of 
the  property,  the  court  must  direct  a  reference  to  ase«rt)iln 
whether  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  Except  ns  otherwise  expressly  prescritted  in 
tlila  article,  the  proceedings  npon  and  subsequent  to  the  refer- 
once  must  be  the  Bsme,  as  prescribed  in  article  second  of  thia 
title,  where  a  reference  la  made  as  preBCrll)ed  in  section  1A61 
of  this  act 

M.,  I  1.  ain'd  b7  t.  1ST1,  eb.  »S  (6  Bdm.  SaO). 

I  1S23.  M.|  iMU'mcnt  of|  or  sale  atilijeet  to. 

Where  the  interlocutory  judgment  directs  a  sate.  If  the  rixht 
of  dower  of  the  piaintiff  is  inferior  to  aoy  other  lien  upon  tiic 
property,  the  jiid^mpnt  may,  in  the  discretion  of  the  court,  direct 
that  the  property  l>e  sold  either  subject  to  the  lien,  or  diB<diatKi'<l 
from  the  lien;  and,  in  the  latter  case,  that  the  officer  making  tlio 
sale  pay  the  amouat  of  the  liea,  QUt  of  the  proceeds  of  the  solb 
H.,  I  4. 

I  16S8.  Rcvort  of  aalv. 

Immediately  after  comnleling  the'sale,  and  executing  the  proper 
conveyance  to  the  ourchnser,  the  officer  maklDg  the  sale  mimt 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
Of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  it  the 
property  was  sold  In  pfircels,  the  name  of  each  nnrchnser,  and 
the  price  and  a  dosorfi>1ion  of  the  oarcol  sold  to  hint:  the  sums 
which  the  ollicpr  lias  paid  out  of  the  proceedB  of  the  sale,  pur- 
suant to  the  Interlucut'iry  jiidRtiient;  (he  purpose  for  which  earh 
DByment  was  made;  (he  amount  and  items  vt  )>i»  t^'  i>^^  c^- 


^DBes;  and  the  net  amouot  of  the  proceeds,  after  dedsctlns  tli* 
L.  ISTO,  Gti.  TIT,  I  K. 
I  1SB4.  Final  jDdanneat  tkAraon. 

Upon  confirming  the  sale,  the  court  must  aBcertain,  by  a  refer- 
nice  or  otherwUe,  the  rigbta  uud  iuteresis  of  each  of  tiie  partie* 
in  aod  to  the  proceeds  of  the  sale,  and  also  what  gross  earn  of 
DioDe;  is  eqaal  to  the  rnluc  of  tbc  pluintifTB  dower  in  the  net 
proceeds  of  the  sale,  (calculated  upon  the  jiriocipIcB  .i[)plicul]le  to 
lite  ■□uuities.  Tlie  court  must  thereupon  render  final  judgment, 
confirming  the  Bflle,  and  directing  that  tlie  gross  sum  bo  nacer^ 
tained  be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
doH'er:  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
dittribnted  among  the  petsoDs  entitled  tnereto. 

W..  1  S.  .m-d. 

I  leui.  Certain  mrovlslOBD  of  nFllole  acean^l  Bwde  m9- 
HKwblc. 

The  provlslona  of  article  spcotid  of  this  title,  relating  to  a  sale 
made  as  prescribed  In  that  article,  and  to  tlie  distribufTon,  invest- 
awDt,  and  care  of  the  procee<is,  apply,  as  far  n«  they  are  mpK- 
cnhle,  to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
atBfribulioQ  of  the  proceeds  of  a  sale,  as  prescribed  In  the  la»t 

8"  tl  lOOHOM,   inte.  '"■ 
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MOETGAOH 
ARTICLE  FOURTH. 

ion  lo  foreclose  a  mortgage. 


tUXt.  KHect  uf  cunvfyinw  npon  ulr. 

1UXI.  IiJiimKhiB  of  lurplDL 

vat.  WLi-n  luuiiiUlnt  to  iH'  dtHmliiwa  on  T*Jin''nt  o(  num  diip. 

IIBO'  Whi'Q  luirt  onlT  p?  <(«■  btoihtIj  to  be  solil. 
ItOT.  Wbt'O  tbe  whob  prolnrly  inij  Be  »M. 

I   1020.  Final  indHrnKntt  vrliat  lo  contain. 

In  Mn  netion  to  forncloRi'  a  niortKnse  upon  tphI  propirty.  If  tb« 
plaiutlff  bMiimea  ^ntitlnl  to  final  jlidfnuent.  It  niUKt  ilirert  tbe 
sule  Iff  Ibc  pniperty  uiorlengpil.  or  of  Hucli  purt  thereof  an  U 
BUintiviit  to  diiu.-bnrt(e  tlie  miirtgasc  debt,  the  eipeiueB  of  tlie 
sail',  and  the  iHiKts  of  the  action. 
a  R.  3.  101,  i  isi  (2  Etim.  loej. 


mar  be  iB«d«  ■  iiartr. 

1.  Any  person  vrho  ia  liable  to  tbe  plaintiff  for  the  pnyment  of 
tbe  debt  aecnred  by  tbe  raortKutie  may  he  made  s  defendant  in 
the  ection;  and  if  he  has  appeared  or  has  been  personally  serred 
with  the  Hnmnionn,  the  final  JudRmeut  may  uwurd  payment  by 
bini  of  tlie  rettldue  of  the  debt  reuialiijug  uusHlJHlie<l,  after  a  sale 
of  tbe  mortKiiKed  i-miierty,  uud  the  appliL-ution  of  tbe  proceeds, 
purKtinnt  tu  tbe  dlreciicHm  routained  therein. 

2.  The  people  of  the  wnte  of  New  York  may  be  made  a  party 
defendant  to  an  sction  for  the  foreclimtire  of  a  mortgage  on  reni 
property,  where  the  peoiile  of  tbe  Stale  of  New  York  have  on 
intereitt  in  or  a  lien  on  the  aald  real  properly  nubaeciiifnt  to  the 
lien  of  the  murtRnce  RoiiKht  lo  be  fore<'losed  In  naid  action.  In 
the  BHDie  manner  ax  a  private  pemon.  In  sncb  a  ease,  the  nuni- 
nionn  mnxt  be  xerred  n])nn  Ibe  altorDey-Kenernl.  who  must  ai>- 
pear  In  behnlf  of  tile  [leople. 

M..  II  i:a  and  1H,  nnH  Ca.  rnr..  part  aC  (  lOT.     L.   ISOB,  ch.  B2S:   U 


I  ia2R.  other  ncdonn  for  inorliiBKe  dpbl,  when  |iro- 
talblteil. 

Wliili'  an  nclinn  to  foreclose  n  morlKnse  npon  real  property  is 
pi'mlini*  or  after  tinni  jnilRint^nt  for  Ibe  pl.tlnliff  therein,  no  other 
nclinn  sbnll  be  <'iinimem'ed  or  inninlaineil.  to  recover  nny  pnrt 
of  Ibe  mortcnve  ib-bl.  without  leave  of  the  court  in  which  the 
former  action  was  broUKbt. 
Id.,  I  IDS- 

I   1020.  Ooniplnlnt  to  atatr  whether  aaeh  aetloa  brooBht. 

The  pomplnlnl,  fn  an  action  to  foreclose  a  morftnice  npon  real 
property,  lutiKl  state,  whether  any  other  action  has  been  brouKbt 
to  ni'ovvr  any  iinrt  of  the  niorltrnee  dpi>*.  and.  If  so,  wbetner 
any  part  thereof  has  been  collected. 

la.,  I  IBS. 
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il  1634-37  MORTGAGE. 

I  1034.  Tl'Iien  coiBpl«lnl  to  be  (tlsmliiaci 

Where  an  action  is  brought  to  foreclose  a  ni 
iropertj'.  upon  M'liich  a.  iiorti'ui  of  the  pi'inci 
[lie,  ond  another  portion  of  either  is  to  licpoiiio 
mist  bu  dismissed,  without  ccists  ngaiiml  the  ] 
lefendtiiit  pa.viiiK  luto  eourt,  at  niiy  tiiiio  hc-fon 
tircciiiig  n  HAle  is  reuderud.  the  Huin  duo,  lutd  tl 
W..  I  101. 

)   lOXS.  Payncnl    aHrr   Jadermrntt   -n-hm 

In  fl  cane  speelfipd  In  the  last  section,  if,  afte 
[i  recti  lis  a  sale  is  reudercd,  but  before  the 
lefeailuDt  puyu  iuto  court  the  amount  due 
nterest,  and  the  eosca  of  the  action.  tOKctiier 
if  the  proceedings  to  sell,  if  any.  nil  pmceeiliu 
iient  must  be  otajed;  but.  u|>ou  a  nnbKenile 
inynent  of  principal  or  interest,  the  court  nin 
lireeting  the  enforeement  of  the  judgment,  fi 
oileetiug  the  sum  then  due. 
2  R.  fl.  IDI,  i  1C2. 

I  163V.  'When  part  onlr  of  the  property 
Where  the  mortgage  delit  is  not  all  due,  ni 
iroperlj-  is  so  eireunmtaneed.  that  it  can  l)e  sol 
lit  tnjnry  to  the  interest!)  of  the  partiea,  the  Bii 
lireet.  that  no  more  of  the  property  he  sold, 
ban  is  sntRcient  to  siitisfy  Ihe  snin  then  dne. 
he  setion  and  expenses  of  the  sale;  nnd  that  t 
lefftnit  in  the  payment  of  principal  or  interost, 
pply  for  an  order,  dii-ecting  Ihe  sale  of  the 
iiueh   thereof  as   Is  necessary   to  satisfy   the   i 


Id.,  part  or  li  103  >nil  104.  consa11diiti'<l. 
i    1637.  When  the  irholc  properly  mar  I 

If,  in  a  ea.se  speciSed  in  the  last  three  section 
lie  mortgaged  properly  is  no  eir<*utustaaced,  I. 
r'hole  will  lie  nioKt  henehetat  to  the  partir^D.  tl 
lust  direct,  tiiat  the  whole  property  be  sold; 
f  the  sale,  after  deducting  the  costs  of  the 
xpenses  of  the  sale,  be  either  ai>plie<l  to  the  n 
rhote  sum  secured  by  the  mortgage,  with  snch 
at.  OK  justice  reijuires;  or  be  first  applied  to  tli 
am  due.  and  the  balonce,  or  so  much  thereol 
e  invested  at  interest,  for  the  benefit  of  the  p! 
II  him  from  time  to  time,  as  any  part  of  the  pr 
«eomea  due. 
Id.,  II  10G  (nil  I0«,  up'O. 
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a,  S  REAL  PROl'ERTY.  g§  lfl88-«9 

ARTIULIi:  FIFTH. 

I  compel  the  determination  of  a  claim  to  real  propertf. 


I.  Procwdlnpi.  \l  plnliitlS  ndmlts  dcrtfndaDt's  clstm. 

>.  Id.;    wbta   defiDdnut'ii   ctilDi    la   deoled. 

>.  TbiB  article  applks  to  coriumllODi. 

B.  lAm'd,     1S»1,     1&04.     1910.1     ^V^o     mar     matmlBln 

re  n  person  Iiaa  lioon,  or  he  and  those  whose  estates  he  haSi 
[«n  for  one  .vear  iu  poRsession  of  real  propeity,  or  of  aay 
!fd  interest  tiereiu,  clniniini;  it  iu  fee,  or  for  life,  or  for  a 
f  years  not  Isbk  than  ten, ,  he  may  maiutain  an  action 
:  any  other  pertron  to  compel  the  determination  o(  any 
idverse  to  thnt  of  the  plaintiK  which  the  defendant  makes, 
'h  it  appears  from  the  pnlilic  rcc'ords,  or  from  tlie  alleim- 
f  the  complaint,  the  defendant  might  make  to  any  estate 

projierty  in  fee,  or  for  life,  05  for  a  term  of  jears  not 
an  ten,   in   possession,   reversion  or   remainder,   or  to  any 

in  that  property,  including  any  claim  in  the  nature  of  an 
nt  therein,  whether  appurtenant  to  any  other  estat«  or 
•r  not,  and  also  inelllding  any  lien  or  ineumbrance  upon 
■operiy,  of  the  amount  of  value  of  not  less  than  Iko 
it  and  fifty  dollars.     But  this  eei-ti^n  does  not  api>ly  to  a 

1.  312.  i   1   (2  McB.  321).  as  «ni'i1  bj  Co.  Prw     |  449;  L.  1848.  eh. 


».   [Am'd,   IH»1,  1V04,  1D10.I      ComplBlnt. 

iNimplnint  in  such  an  action  must  set  forth  facts  showing: 
le  plaintiGTs  ri^ht  to  the  real  property;  whether  his  estate 
is  in  fi-e.  or  for  life,  or  for  a  term  of  years  not  lesa  than 
d  whether  he  hcildn  it  as  heir,  devisee  or  purchaser,  with 
rce  from  or  means  by  whith  his  title  immediately  accrued 

lat  the  proiMTty.  nt  Ilie  commencement  of  the  action  was, 
r  the  naf  yi-ar  next  precedluK,  lias  been  in  his  possession, 
le  posseHHion  of  himself  and  those  from  whom  he  derives 
',  either  ns  side  tenant,  or  as  joint  tenant,  or  as  tenant  in 
I  with  others. 
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3.  That  tbe  defendant  iiujustly  tlaims,  or  thnt  it  ai>|i<-ur!< 
the  public  rpcords  or  rnjiii  Ihc  nltpB"li"ua  of  the  piimpliiiiit, 
thp  dcfFiulnnt  miKht  nnjiixtl;  clniin  an  cHtate  or  interm 
I'MKOnient  tlicreiii,  or  n  lion  or  intiinibrance  thereupon  ol 
cliaraetor  siicetliL'il  in  tbc  inHt  HCM-tioii. 

The  complaint  niiint  describe  the  pmperty  as  prescribed  In 
tion  fifteen  hnndnil  and  eleven  uf  tbia  act  nud  may  conlai 
aileicBtion  that  no  i>enir)nnl  ciniiii  is  made  agHinHt  any  dcfen 
other  than  a  defendant  who  shall  nxacrt  a  claim  adverse  tt 
claim  of  the  plaintiff  net  forth  in  the  <^ompluiut.  Tlie.det 
for  judicnient  nuy  bn  to  Che  effect  that  the  dcfcDdant  and  ( 
person  claiming  under  him  to  be  barred  froni;  all  claim  I 
estate  In  the  proiiert]"  dexeribeil  in  the  complaint,  or  frut 
claim  to  nil  interest  or  easement  therein,  or  a  lien  or  in 
branec  thereupon,  of  the  character  specified  in  the  insl  scs 
or  it  may  combine  two  or  more  o(  said  demands  with  i 
demand  for  appropriate  relief. 

Id.,  I  Z,  am-d.  Sw  Co.  nor..  I  41D:  L.  1891,  cb.  210:  I.  1B04,  Ol 
L.   1810,  ch.  ao3.     In  eiTwi  M»y  a,  1910. 

1040.  PPOceedlUKK    n-hen     defendant     dpnlea     plain 


I  It 
title. 


If   the   defcndnnt,    in   his   answer,   pnts   in   issue   the   mi 

specified  in  sobdiTision  fncond  of  the  Inst  seption,  and  sue 
upon  that  defence,  final  judement  must  be  rendered  in  his  f 
dismissing  the  complaint,  and  awarding  to  him  costs  agains 
plaintiff. 
2  R.  S.  3IS.  I  T.  am'd  hr  L.  ISSG,  rh.  Sit. 

I   1041.   [Ara-d,  IHDl.I      Id.i  nlipn  he  pteada  tltl«. 

The  defendant  may.  in  bis  ansirer,  either  with  or  withoii 
defense  specified  in  the  Inst  section,  set  forth  facts,  Ghowini 
he  has  an  estate  in  the  property  or  any  part  thereof,  advei 
the  plaintiff,  in  fee.  or  for  life,  or  for  a  term  of  years  no 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  com; 
for  the  same  cause  iif  action;  or  the  defendant  may  set 
facts  showing  that  he  has  an  Interest  or  nn  easement  In, 
lien  or  incnmbrance  upon,  said  property:  and  thereupon  he 
demand  that  the  complaint  be  dismissed,  or  any  jndgmc 
tt'hi(-h  he  would  be  entitled  In  nn  action  brought  by  him 
cover  that  estate  in  said  property,  or  to  enforce  in  any  m 
the  interest  or  easement  therein,  or  the  lien  or  incumli 
thereupon  which  he  asserts;  or  he  may  combine  any  t\ 
more  of  snid  demands. 

L.  ISBl,  ch.  !10. 
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4X.   [Am'd,  IMUl.l      Prooevdlr  «■  the  •ane  an  In  ejecit- 

'rc  nil  issUF  ot  tact  is  joiiipd  in  an  aption  brougbt  •»  pru- 
1  in  ihis  article,  unleMii  tlie  ilL'tcnilaiit  merely  JuiiiaudH  that 
lupiaiut  lie  diiiuiiHseil,  if  tho  ilutcndant  vlnlius  an  <'HtHt<.>  in 
ropt>rtr,  tlie  Hotisoquent  procn-diiiKB,  iiichidiuK  tlic  trial, 
»Dt  Quil  execution,  arc  llie  Bame  aa  if  it  n'UK  an  ui-tiun  or 
ent,  except  as  utberwiHe  eipreiuily  prescribed  in  tliis  title; 
defendant  claims  a.a  Interest  or  cuHcment  in,  or  a  lien  or 
>rancc  uiwn.  «u.^.  property,  tlie  snlntpquent  proi.'oediuca  are 
me  as  if  it  n-ai<  an  action  Iironght  hy  the  deFcndatit  to 
eh  or  enforce  the  said  interest,  eaxeraent.  lien  or  incam- 
.  and  the  court  may  award  any  appropriate  relief  except 
?rwiae  eipreBsly  prescribed  in  this  title. 
II.  cb.  210. 

Ia>t  cIkIbu  In  rCTBraloB 

re  the  defendant  claiius  the  property  in  question,  or  any 
lierenf,  by  virtue  of  an  estate  in  remainder  or  reversiOB, 
i  not  pstabllKh  a  right  to  the  Immediate  posseBaion  thereof; 
i(^re  the  Terdiet,  report,  or  decision  finds  that  he  tiae  such 
ate.  it  muflt  specify  the  time  when,  or  the  contintjcncy 
fhich.  he  wlli  be  entitled  to  imsBesnion :  and  finni  jiidement 
t  effect  must  be  rendered  accordingly,  without  damnKCS. 
h  a  ease,  an  execution  for  the  delivery  of  the  ponxexnlon 
property  may  be  issued  upon  the  judgment;  but  only  by 
M'ial  order  ot  the  court,  made  upon  an  applicatiou  by  the 
ant,  or  a  periton  etniming  under  him,  and  satisfactory 
thnt  the  time  has  arrived  when,  or  the  contingency  has 
.e<l  upon  which,  the  applicant  is  entitled  to  possession  by 
■ms  of  the  JodEment. 
a.  814.  316,  II  IS  «nd  le  <2  E(lm.  3«),  ■m'd  by  L.  1S55.  ch.  BII. 

44.  JadBmrnt    mTrardinsr    defenilBnt    poniiesiiloa,    etc. 

■re  a  final  judgment,  in  favor  of  the  ilefembint.  determiiios 
e  is  entitled  tu  the  immediate  tusscKsi.in  of  Hie  property, 
t  award  him  possession  accordingly.  The  final  jiidsment 
iIho  anard  to  him  his  damages  for  the  withholding  of  his 
ty.  as  in  an  artion  of  ejectment. 

i.  SU.  SIR,  I  IG,  im-d  H  m   [Hin  133. 

a.  lAM'd,  1MH,  ivin.i     Jndanent  for  pinlntlff. 

1  jndfrment  for  the  plaintiff  muKt  he  to  the  effect  thiit  the 
But,  and  every  person  clalminB  under  him,  by  tiflo  accru- 
er the  filing  of  the  judgment  .roll,  or  nf  the  notice  of  the 
cy  of  the  action,  as  preBcriberl  in  article  ninth  of  •Mif  title,' 
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bv  fwpver  Iinm-tl  from  all  cTnini  fti  nnj-  cutate  of  iiihcritaiK* 
for  lifp,  or  for  a  ti'rm  of  ,vi':ir»  mil  li-ss  thiiii  leu,  i[i  Ihe  prup- 
or  sHcli  jiiHgnii'nt  must  Ih'  thiit  thr  liffcndiint  iiiid  fvcry  [h: 
clHiniiiiK  uniliT  him,  as  nlnvo  xtntcd.  bo  furm'iT  bnrreO  fron 
claim  to  any  interest  or  ea^i-ineiit  in.  ur  lion  or  IncnDibraiitv  i 
the  wild  iirojiprty,  of  any  l;in<l  or  nature  whntiiocrcr.  or  o( 
particular  intercut,  canemciit,  lii'n  or  ineninbrance  Bppciflp 
Rtiid  jiidtnuc-nt:  and  tbe  court  mny  dtrt'ct  any  tuKtrnuent 
portinE  to  create  any  nucli  intercut,  cascmont,  lien  or  iui 
brancp  to  be  delivered  up  or  to  be  canceled  of  record;  or  tw 
more  of  said  forms  of  judgment  may  he  aivnnlcct  in  the  t 
action.  If  Hnch  a  jndpment  in  taken  upon  tbe  dcfeiidunt's  del 
in  appearing  or  pleading.  It  KhatI  not  awnnl  eosta  to  either  pi 
nnlcEs  it  be  taken  upon  a  defanlt  In  nnxiverinf!.  nfter  tbe  dec 
of  a  demnrrer  to  the  eomplnint.  A  defendant  fltraitist  whon 
pereonni  einim  in  made  in  the  eomplnint  shall  not  he  entitle 
costs  nnlesB  awanled  by  the  conri  M'hen  sneh 'defendant  nui 
in  bis  nnsn'cr  and  eKlnblishea  a  claim  in  said  lands  advern 
the  claim  of  the  ploiutifF  in  snid  action. 
L.  1891.  cb.  210:   L.   IB10,  (h.  'iOS.     In  eircrt  Mar  >.  IMO- 

I   lOie.    [Am'd,   imil.l      etTecl   ol  Jnastnent. 

A  Gnat  jud>:ment  in  faror  ot  cither  party,  in  an  action  bra 
as  prescribed  in  this  article,  ia  concliisiye  nKuinst  the  other  pi 
Ba  to  the  title  eatabliiihed  in  tbe  action;  and  also  ngainst  e 
person  claiming  from,  thronicti-  or  under  that  party,  by  title  at 
iiiK  after  tbe  filing  of  the  i»d(rment-Toll,  or  of  the  notice  o( 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  I 
A  new  trln?  of  miid  action  nfter  judument  shall  not  be  gra 
as  a  matter  of  right,  but  the  court  may,  in  its  distretiou  in 
interest  of  justice,  icraut  a  new  trial  upon  an  application  n 
by  any  parly  within  oue  year  after  suid  judjiment.  But  wl 
a  defendant  is  an  infant,  an  idiot,  a  lunntic.  an  habitual  dri 
aril,  or  imprisoned  on  a  criuiiual  cbftrge  or  In  execution  i 
conviction  of  a  criminal  olTenc-e  for  a  term  leaa  than  lite,  the 
defendant  shall  have  the  riRht,  within  one  year  after  his 
ability  is  termiuated.  to  apply  for  and  obtain  a  new  trial  of  : 
action,  and  the  reprewentnliveK  of  Much,  a  defendant  shall  b 
the  same  ripht  within  one  year  afler  ttie  death  of  said  defend 
it  such  death  occurs  while  tlie  disability  continues.  Upon 
new  trial  of  au  action,  brought  as  prFHCrilMd  in  this  article, 
record  of  Ihe  evidence  given  tipiin  the  previous  trial,  nwy 
Bi-aiu  offcreil  to  the  coui't  by  cither  party,  nud  may  he  rccei 
in  evidence,  in  catu-  tlie  same  evidence  •  unnrit  hi:  again  prociiJ 
The  courts  may  make  Buch  rnloa  and  orders  as  to  preserTing 
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1  IWO.  [&■>'«,  1M01.1    ThU  avtlcU  «**Um  t*  «*Iv*HLtlaa& 

All  action  may  be  maiiitaiii(.'d,  as  i)re8cribed  in  this  article,  I9 
or  Hgnimt  u  corporation,  or  by  or  aeaiiuit  an  uuinixirpoTated  Rsao- 
blation,  as  if  it  wbb  a  aatural  penoa,  or  such  an  action  ma;  be 
maiutaiaed  by  or  agaiuut  ttie  revcivci  or  other  aaccetaat  of  Bn<r 
HUC'b  corporation  or  asaociatiou. 

U  IHil,  cU.  mo. 


ii.  i-.<i",G(Hinlc 


"-.  14. 1. 1.  a.  6  FOR  WASTE. 

ARTICI.a  SIXTH. 

Albion  for  vMute. 

•no.  mi.  Wba  liable  to  actEoD  tor  oaMe. 


ISSO.  View;  vbtn 
i  16K1.  Who  liable  to  action  for  naatc. 

An  action  for  wnHte  lies  ugninst  a  tennnt  by  tlie  cortMji  4° 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  teims^, 
wbo,  dnrlDg  bis  estate  or  term,  coiumitH  -woate  upon  the  real 
property  held  by  him,  without  a  epecial  and  lawful  written  Ucenae 
■o  to  do;  or  Bgainst  «uch  a.  tenant,  who  lets  or  grautB  bit  eatAtfi 
and  still  retoinlnK  poteeseiou  thereof,  commits  waate  withotU  4> 
like  lieense. 

1  B.  8.  a*,  n  I  u>a  1  t2  Gdm.  M4). 

I  1602.  A«tloi>  by  heir,  dcTlaee,  or  smutor  of  reveralaa. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  c«m- 
mitted  in  the  time  of  his  aneeetor  or  teitstor,  aa  well  as  In  hia 
own  time.  The  grantor  of  a  reTersion  may  maiataiu  an  action 
for  waste,  committed  before  he  aliened  the  same, 

M..  I  *,  im'fl. 

I  leOS.  Id.|  br  w«rd  NcalBBt  Bnardlaii. 

Sncb  an  actJon  may  also  be  maintained  agauiBt  a  gnardian  br 
hii  ward,  either  l>efore  or  after  tbe  termination  of  the  euordlaa- 
■bip,  for  waste,  committed  upon  tbe  reai  property  of  the  waid, 
during  the  guudianahip. 

U..  part  of  I  1. 

I  iaS4.  Id.|  br  vvMtee  of  real  property  aold  nude*  <■>•- 

Where  real  property  Is  sold  by  ylrtne  of  an  esecntion,  the  per- 
lon,  to  whom  a  conTeyance  ia  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  tbe 
sale,  against  the  penou,  who  was  then  in  poseesaion  of  tbe 
property. 

U..  I  20. 

I  16BS.  JvdvnaeBt  In  Betlaii  aatBlnat  tenant  of  partloliUr 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  la  tJie  next  section,  thp  final  Judg- 
ment mnst  award  to  bim  treble  dnmaeea.  Where  the  action  (■ 
brought  by  the  person  next  entitled  to  the  reTersion,  and  It 
■ppeara,  in  like  manner,  that  the  injury  to  the  estate  in  Tereralou 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintifT  the  forfeiture  of  the  defeudaut'a  estate,  and  the 
poMession  of  the  place  wasted. 

H.,  I  10,  as  uodUad  by  0».  Pioc.,  I  1S2.    S««,  alao,  ||  1000  and  UK),  aata. 


§S  l«6e-»  FOB  WASTE.  c  14, 1 1. 

I  MM.  Action  >K>lnBt  lolnt  tcsaat  or  tenant  In  oVmb 

An  action  for  waBte  inn);  also  be  maintaiced,  by  .1  joint  ten 
or  tenant  in  common,  aciiinBt  his  co-ttnant,  who  commits  wi 

ra  the  real  proijertj  held  in  joiat  tenaocy  or  in  counnoa. 
plaintiff  recoTeri  therein,  he  is  entitled,  at  his  election,  eil 
to  a  final  judgment  for  treble  damagcB,  aa  specified  in  the 
section,  or  to  have  partition  of  the  property,  aa  prescribed  is 


).  834.  II  3  ind  11,  coDBOlLditHl. 


last  aecttou,  it  the  pleadings,  verdict,  report,  or  decision,  do 
determine  the  rights  and  interests  of  the  several  parttes  in 
profiert]'  so  held  in  joint  tenancy  or  in  common,  the  court  n 
ascertain  them,  by  a  refereuce  or  otherwise.    It  it  apnesrt 
there  are  persons,  not  parties  to  the  action,  nbo  must  have 
made  parties  to  an  action  for  the  partition  of  the  property. 
mnat  be  bronght  in  bj  supplemental  summons,  and,  it  aetx 
■npplemental  pleadings   must  be  made.       When   tbe  righti 
interests  of  all  the  parties  are  ascertained,  an  interlocutory 
ment  for  the  partition  or  sale  of  the  property  must  be  rem 
«nd  the  BUbsequent  proceedings  thereon  mtist  be  the  same, 
•n  action  for  tbe  partition  ol  the  property,  except  as  othc 
^^BCribed  in  the  next  section. 

U.,  H  IZ.  U  and  14.  ■nd  lArt  aC  |  IT,  •MnnllOiitMl  ud  ini'd. 

I    less.    Id.)    dauaveB    to    kc    dcdnctcd    tram    d«tendai 

The  plaintiff  may  elect  to  take  final  Indjnnent  for  the  sii 
damages  awarded  to  him,  or  that,  in  making  the  partition,  01 
dtfidiug  the  proceeds  of  a  sale,  so  mnch  of  the  share  of  the 
fradeut  In  the  real  propejty,  or  the  proceeds  thereof,  as  will 
nScient  to  compensate  the  plaintiff  for  his  aingle  damages.  1 
the  costs  of  the  action,  other  than  tbe  expenses  of  making 
partition  or  sale,  be  laid  off  or  paid,  as  (he  case  may  ba.  to 

Slaintlff.    The  resldne  of  the  property  or  proceeds,  not  laid  ofl 
Istribnted  to  the  plaintiff  or  the  defendant,  mnst  be  laid  oB 
paid  to  the  persons  entitled  thereto,  according  to  their  respeci 
rights  and  interests. 
Id.,  H  IE.  IS,  ud  l*it  cliuK  ot  i  17.  sm'd. 

I  1609.  Vlew|  -n-hen  not  nepcHsBrrt  irlien  and  boir  laa 
In  an  action  for  waste.  -  it  is  not  necessary,  either  opon 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  jssn< 
tact,  tfant  the  jury,  the  judge,  or  the  referee,  should  view  the  pi 
erty.  Where  the  trial  is  by  n  referee,  or  by  tbe  court  withot 
jory,  tbe  referee  or  the  judge  may,  in  his  discretion,  view 

eviperty,  and  direct  tbe  attorneys  for  the  pnrtloB  to  attend  acci 
gly.    In  any  other  case,  the  court  may,  in  it!  discretion,  hjv 
direct  a  view  by  the  jury, 
flriMUaud  fM  to.,  part  oi  gi  s  ud  10. 

4Vd 
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REAL  PROPERTY.  ft 

ARTICI^  ElaHTH. 

Oth^  acMOTts  reitUing  t&  real  property. 


Sm;  1M4.  CertnID   penoni  boldlnc  OTer  dcei 

laea!  joint  leouit,   etc.,  may  milDtilD  acEloD  ifiloit  Ua  co-UMOt 

1I18»:  TrabU  d«iuiige»*(o  '  (gV[lil8°"lu  dTaeaiiier. 

I  16«4.  Ceptain  0eniaiiB  boldlna;  over  dceuiad  treavmuc 
Aollan  Bcalual  (hem. 

A  person  in  posBPssion  ot  real  property,  as  guardian  or  trua 
for  BD  infant,  or  having  an  estate  deierminnble  npon  one  or  m 
li*ei,  wbo  holds  over  snd  continueB  in  posseiBioD,  after  tlie 
termination  o(  bis  trnst  or  particulur  estate,  without  the  eipi 
consent  of  tbc  pfraon  then  inimeUiiitelf  entitled,  is  a  treapaa 
An  action  miiy  be  maintained  aguioat  him,  or  hia  executor 
administrator,  by  the  perKoii  bo  entitled,  or  liia  eietuior  or  sdii 
istrator,  to  recover  Ihe  full  vulue  of  the  {tiufits,  cetstved  dor 
th«  wrongful  occupation. 

1  R.  B.  T«,  i  7  (1  Edm.  700). 

I  16VS.  KeTemtaner,  etc.,  may  DmlntalD  action. 

A  person,  seized  of  au.etlate  in  remauider.  or  Teverrioa,  i 
maintain  an  ni'iiun  founded  upon  an  injury  done  to  the  iuhc 
ance,  notwithsiimdiug  auy  iuterveuing  estate  for  life  or  for  fei 

Id.,   t  8. 

I  1666.  Joint  tenant,  etc.,  mar  maintain  action  asai 
his  co-tenant. 

A  joint  tenant  or  a.  tenant  in  common  of  reel  property,  or 
executor  or  admiuistrnior,  miiy  innintain  an  action  to  recover 
jnat  proportion  against  his  co-tenant,  who  has  received  more  t 
bis  own  just  proportion,  or  against  his  executor  or  adminlstra 

anlMtlluted   for   Id.,  I  B. 

I  166T.  Action  for  cnttInK,  etc..  treea. 
If  any  person  cuts  down  or  carries  off  any  wood,  nnderwi 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  1: 
of  another,  without  the  owner's  leave;  or  on  the  common, 
other  land,  of  a  oily,  village,  or  town,  without  having  right 
privilege  in  those  lands,  or  license  from  the  proper  officer; 
action  may  be  Diainlaiiinl  against  him,  by  the  owner,  or  the  ( 
village,  or  town,  as  Ihe  case  may  be. 

3  K.  8.  S3S,  t  1  <2  Kdm.  34B),  sm'd. 

I  loes.  Id.)  when  treble  damaKea  mar  b«  reeoTered. 
In  an  action  brought  as  prescribed  in  tbc  last  section, 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damai 
and  demand  judgment  for  treble  the  sum.  so  stated.  Thereni 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  vero 
report  or  deciKion.  nwanis  him  any  damages,  he  is  enlilled 
judgment  for  trelile  the  sum  so  awarded,  except  that  in  eithei 
the  following  cases,  Judgtnent  must  be  rendered  Cor  ail 
damages  only 


c  W,  L 1,  a.  8  REAL  PROPERTY.  §  I6«fl 

1.  Wbere  the  yerdict,  Feport,  or  decuion  finds  nffirmatively  tbat 
tbe  injury,  for  which  the  actiao  was  brought,  naa  casual  aod 
liiToluitBry:  or  that  the  defendaDt,  when  be  committed  the  injury, 
lisd  probable  canae  to  believe  that  tlte  land  was  bin  own. 

2.  Wbere  the  defendant  has  pleaded,  and  the  Terdicl.  rejuut.  nr 
dediioD  finds  aSirmatiTely,  tbat  the  Injury,  for  which  tlie  action 
WM  brought,  was  committed  br  taking  timber,  for  the  pnr- 
po*e  of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
br  taking  any  wood,  underwood,  or  tree,  for  a  like  [>urpase,  by 
■nthority  of  a  commiBSioner  or  overseer  of  higbwaya. 

t  S.  S.  OB,  H  2  aiul  S.  aud  pirt  of  |  1. 

I  1MB.  Tveble  dBii»KFB  for  forcible  catry  or  detainer. 
If  a  penon  ia  diaseiied,  ejected,  or  pat  out  of  real  property.  In 
I  forcible  manner;  or  after  he  has  been  put  ont.  Is  held  and  kept 
<iDt,  by  force,  or  by  putting  bim  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wroDg-doer. 

Id.,  1  1.  aa'd.   S«  I  1IS4,  ut*. 
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REAL  PROPERTY.  o.  14. 1. 1, 

ARTICLE  NINTH. 

«  Specified  in 

a  by  pUlntill. 


nS.   UliOO   uLa   of   »Il   IlropcttT. 

offlcer  to  p.r  toxe..  rte. 

eT7.  JudEuent  to  be  enutRi  In  o 

078.  S«l?;   imii™  of;    how   moiiu. 

cted. 

ptobLliltal.    FeBilIj. 
.ctlon  mter  tewinl'i  dffanlt. 

880.  UeTcnlDotr.  eU..  a*}  bi-log 

SBl.  DefeudBut.  liow  prevfnted  fr 

on.  mmmtltlm  WMIB,  buu 

be  mt.'i^. 

SSa!  Conlenlt  and  Krylie  of  oole 

8Stt!  LIib]lLl/o(  pu°ch»«J'.  *iKo"il'l' 

ng  ID  ictlon. 

8|6.  iPtBBt  maj  malDtalQ.  eir.,  n 
BBS.  When  ipFClml  proceeilliig  to 

sal  Bctloa  lu  fall  owd  turn*. 

1«70.  [Am'd,    1»04.]      Notice 

of   pendcBcr    a(  aelloa 

IllHllltlS. 

la  UD  action  brought  to  recover  a  judgment  affecting  the 
to.  or  the  poxseitsion,  use,  or  enjoymeut  of,  real  propertf.  it 
complaint  is  verified  the  plaiutifE  may.  when  he  files  Lia  i 
plaint,  or  at  ac;  time  eCterwards  before  final  judgment,  fill 
Ihe  clerk's  oSioe  of  each  county  where  the  property  la  aitui 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of 
partiea,  and  the  abject  of  the  action,  and  containing  a  brie) 
scrlption  of  the  property  fn  that  county,  affected  thereby,  f 
a  notice  may  be  filed  with  the  eoniplaint,  before  the  aervic 
the  summons:  but,  in  that  case,  personal  service  of  the  Bumi 
must  be  made  upon  a  defendant,  within  silly  days  after 
filing,  or  else,  before  the  c.ipiration  of  the  same  time,  publici 
of  the  summons  miiBt  be  commenced,  or  service  thereof  mus 
made  without  the  state,  pursuant  to  an  order  obtained  then 
as  prescribed  in  chapter  nftb  ol  this  acL 

See  Go.  Ptdo..  i  132;  see,  I  1631.  il».  I  ISTa,  poit;  L.  1004.  cli.  GIO. 
•Itecc  Sept.  1,  1804. 


1  the  last  section,  tbe  pendency  of  the  a..  ._ 
siructive  notice,  from  the  time  of  so  filing  the  notice  only 
a  purchaser  or  ineumbrnncer  of  the  property  affected  thtr 
from  or  against  a  defendant,  wiih  respect  to  whom  the  notic 
directed  to  be  indexed,  as  prescribed  in  tbe  next  section.  A 
son,  whose  conveyance  or  incumbrance  is  subsequently  eiecn 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in 
action,  after  tbe  filing  of  the  notice,  to  tne  same  extent  ae  i1 
was  a  party  to  the  action.  In  any  action,  other  than  an  actio 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  fi 
and  in  which  it  shall  appear  to  the  court  upon  s  motion  madi 
hereinafter  provided,  tnnt  adequate  relief  con  be  secured  to 
plaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  c 
by  tbe  givinp  of  an  undertaliinK.  ns  hereinafter  provided,  wi 
the  cancellation  of  such  notice  is  not  otherwise  expressly  proTi 


,  1,  a.  9  REAL  PBOPEBTY.  JS  1672-73 

reEQiatPd.  aiif  defendant  or  nuy  olber  petBOD  having  aa 
it  In  the  property  affected  liy  the  ai-tioD,  may  Hpplf  for  the 
latioD  of  Bucb  notice.  Such  Hpplicutiou  Hhall  be  by  niotjou 
in  the  action  upon  notice,  to  be  directed  and  approv(Hi  by 
urt.  to  nil  the  parties  to  the  action  and  to  such  other  per- 
a  the  court  ma;  direct.  If  th?  court  on  the  hearing  of  the 
L  shall  decide  that  adequate  relief  can  be  secured  to  the 
S  and  that  the  ease  is  one  iu  which  the  judgment  sought 
enforced  agaiui't  the  real  property  mentioned  in  said  notice 
dency  of  action  may  be  secured  by  the  deposit  of  the  amount 
d  or  by  the  giving  of  nn  undertaking,  the  court  tnay  make 
ler  directiug  that  the  applicant  make  a  deposit  in  court  of 

of  money,  or  in  the  discretion  of  the  court,  give  an  onder- 
wilh  at  least  tno  sufficient  surelics  lor  the  payment  of 
mount  which  the  party  Gliog  such  notice  of  pendency  of 
,  or  any  other  party  to  the  action  claiming  an  interest  or 
wn  Bucn  real  property  may  recover  in  the  action,  and  will 
e  judgment  sought  to  be  enforced  against  aoid  real  properly, 

erent  that  a  Gnal  judgment  ^hall  bo  recovered  therein  and 
ioned  for  the  performance  of  ench  other  tcnuB  as  the  court 
Jrect,  and  that  thereupon,  and  upon  such  other  terms,  if 
B  the  court  shall  deem  etiuitnble,  an  order  be  made  cnn- 
such  notice  of  record.  "Hie  sum  required  to  be  paid  Into 
or  tbc  amount  of  the  undertaking,  shall  be  at  least  the 
it  claimed  by  the  plaintiff  or  the  value  of  the  property 
d  bv   the  action   or   the   interest  of  the  party   filing  such 

therein,  with  interest  and  costa.  and  if  the  court  allow  an 
aking  to  be  given,  a  copy  thereof  with  notice  of  Sling  of 
me,  shall  be  served  upon  the  attorney  tor  the  plaintiff  and 
luch  other  parties  as  tne  court  may  direct  and  notice  of  not 
lan  two  days  of  the  justilivalion  of  the  sureties.  Upon  the 
t  of  the  BUD)  reqnired  into  court,  or  It  an  undertaking  is 

upon  the  approval  of  such  undertaking  by  the  court  or  B 
thereof  and  the  compliaDCC  with  such  other  terms  as  may 
>eeD  imposed,  the  court  may  direct  that  the  notice  of  pen- 
of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
^  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
cord,   referring  to  the  order.     Unless  the  order  is  entered 

game  clerk's  office,  a  certified  copy  thereof  must  be  filed 
1.  before  the   notice  is  cancelled.     After  a   notice  of  peu- 

ot  action  has  been  cancelled  as  herein  provided,  neither 
oceedingB  in  the  action,  nor  any  judf;ment  which  may  be 
ed  therein,  shall  affect  the  real  property  described   in  any 

of  pendency  n'hicb  has  lieen  cancelled  pursuant  lo  the 
ions  nt  (his  section. 

IDT.,  i  132;  L.  190G.  fh.  W.    In  effi^t  Sept.  1,  IIKS. 

T8.  Notice  lo  ke  recorded  and  Indexed. 

h  connty  clerk,  with  whom  such  a  notice  is  filed,  must  imme- 

'  record  it.  in  a  book  kept  in  his  office  (or  that  purpose, 

idei  it  to  the  name  of  each  defendnnt.  specified  in  a  direc- 

ippended  at  the  foot  of  the  notice,  and  subscribed   by  the 

ey  for  the  plaintiff.     The  eipensc  of  procuring  a  new  book, 

aecesaary,  must  be  paid  out  of  the  county  tri'nsury,  aa  other 

'  charges. 

M,  ch,  SS,  II  1  >D<I  S  (e  Edm,  2311. 

Tit.  Notice  of  pendency  of  action  br  detendnnt. 

^re  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 

be  demands  an  affirmative  Judgment  affecting  the  title  t^^i.^(^llc 
40»  '-' 
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or  (he  possesBioD,  nse,  or  eQJoj-ment  of.  real  property,  he  nu 
at  Ihe  time  of  filinK  his  answer,  or  at  any  time  nflerwards  beto 
final  judgtuont.  filp  a  like  Dotiee.  The  lant  three  eectjoae  appl; 
such  H  notice.  For  the  purpose  of  soeb  so  application,  the  i 
fendant  GliDg  siidi  a  tiotice  is  regarded  ae  a  plaintiff,  and  t 
plaintiff  is  regarded  aa  o  defendant. 

I    l«74.    iAm'd.    IHeZ.]      Wli«B    m»i'    .>kan    notice    m^r    I 

AHer   the   at^tion   la   settled,   dim'on tinned,   or   abated,   or   fin 
judgment  is  rendered  therein  against  the  party  filing  the  notii 
and   tbe  time  to   appeal   herefrom   baa  expired,  or  if  a   plaint 
filing  tUe  nuti^'e  unreaaonably  neglects  to  proceed  iu  Ihe  actir 
the   court   niu;,   in   its   discretioo.    npon   the   application   of  a: 
person   aggrieved,  and   upon   snc'h   notice   as   may   be    " 
approved  by  it.  direct  that  a  notice  of  tbe  pendency  oi 
filed  OS  prescribed  In  the  last  four  seclious,  be  cuncellc 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whoi 
and  recorded.    The  cancellatioD  muxt  be  made  by  a  t 
effect,  on  the  margin  of  tlie  record,  referring  to  the  ore 
the  order  Is  entered  in  the  same  clerk's  oHce.  a  ce 
Ibereof  must  be  filed  therein,  before  the  notice  is  cane 
judgment  creilltor's  action,   the  conrt  may,  at  auy   bi 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  jndgm< 
to  l>e  affected  thereby,  direct  that  a  notice  of  the  pende 
be   eaucelled,   upon   payment   into   court   of   the   aiiio 
judgment   or  judgnieuts   sought   to   be   enforced   in   s 
together   Willi   the   accrued   interest   and   such    sum 
thereto  aa  Ihe  court  may  deem  snfllcient  to  cover  inter 
accrue  during  tbe  pcndcney  of  the  H<rtiou  and  costs, 
thereof,   the  conrt  may,   in   Its  discretion,  order   Ihat   —   — 
taking  be  given  in  a  sani  double  the  amount  of  Ihe  judgment 
judgments  sought  to  be  enforced,   with   two  sufficient  Huretiea 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  I 
tlefcndant  or  defendants  apiilying  therefor  will  pay  the  judgme 
or  judgments  sought  to  be  enforced  against  said  property,  wi 
inlcrest  and  costs  in   the  event   that   a  final  judgment  shall 
entered  in  such  judgment  creditor's  uctiim  in  favor  of  the  jud 
ment  creditor  or  creditors  to  tbe  effect  that  such  real  estate  wj 
nt  the  time  of  the  filing  of  said  notices  of  pendonc.v  of  Bclio 
equitably  chargeable  therewith.    A  copy  of  said  undertaking,  ni 
notice  of  the  filing  of  the  seme,  sbiill  be  served  upon  the  attorD< 
for  Ihe  judgment  creditor,  and  notice  of  not  less  than  two  d«. 
of  the  JMRtlliention  of  the  sureties.     I'pon  tlie  approval  of  sui 
underlnking  by  tbe  court  or  n  Judge  thereof,  the  conrt  may  dire 
tliHt  the  nirtice  of  pe-ndoncy  of  action  be  cancelled'of  record,  in  M 
maiiiKT  aliove  provided.     Where  a  jndgnicnt  (Te<lilor's  aclion 
brouglit  by  (he  plaintiff  as  well  on  his  own  behalf  an  on  behalf ' 
such  other  eretlitors  as  niay  come  in  and  contribute  to  tbe  expeni 
of  such  action,  notice  of  the  application  to  cancel  such  lis  peni1f< 
shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgrnn 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  ' 
order  to  show  eniise.  have  served  upon  the  attorney  appearingfi 
the  defendant  in  whose  name  Ihe  title  shall  stand  at  the  tiotr  < 
tlie  i-oninienceiuent  of  the  action  a  notice  to  the  effei-t  thsl  siif 
judgment  creditor  elects  to  come  iu  and  contribnte  to  the  cipenw 
of  such  action,  which  notice  shall  also  descril)«  the  judgment  b 
giving  the  name  of  the   court   in   which  it  was  recovraed,  bdc 
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....  'c  the  court 

imiic  for  like  deposit  or  likp  security,  on  the  esse  may  be, 

beaefit  of  the  judgiiKTit  crcilitiir  giviiic  siicli  notice  before 
(H'llalioii  of  such  notice  of  pemlpiicy  of  action. 

rs.  Wb*n  aad  hon-  ponri  nay  rDinppI  Aellvcry  of 
•Ion  of  real  pFoperty  to   parrhoiier. 

re  n  Jiiduuienl  in  iiii  ucliuu  HpcciIii-0  iu  this  title,  uilota  to 
■siiUH  n  (iiHtiiict  purccl  of  reul  pro|H?rl.v,  or  iMiiluius  a  tlirec- 
:  lliL-  siile  of  real  pio|"'vly,  ur  couliriiis  such  au  ulloliuent  or 
tuay  also,  exceiit  lu  a  vase  whvn-  it  U  t'\|>rfKKly  preticribed 
act  tlial  Iliu  jiiJi;iufUt  luay  lie  uiifurced  by  execiitiou, 
be  Jelivery  of  tile  iHWses^ou  of  Ibc  [irupirty  lu  Ihp  person 
:  tLiiTcIo,  If  11  piii'ty,  or  hU  rep ii'Meulu live  or  Hiicceniior, 
Ixiuiiil  by  the  jiiJeuieut.  wllliliolds  pusseKiilon  from  the 
tliiis  ilii'lared  to  lic  eutitled  Ihcrct'i.  the  court.  I>esidea 
UE  the  disulieilieiur  um  a  cniitcuiiit,  may,  in  iti  diacrctiim, 
fr,  reiiuire  tlie  Hherifl  to  put  thnt  pemou  into  poiues.iinM. 
Q  unler  nrnut  h»  pxmited,  im  if  It  was  on  eiceculloii  for  the 
r  iif  the  poKHesKioD  of  the  proiicrty. 

re.   l7pDB  iial«  9f  real  proppply,  oAlPPr  to  pay  taxes, 

re  a  judgineiit  renilen'd  in  iin  aclion  for  piirtition,  for 
or  to  foreclose  a  mortpiige  upon  real  proiicrty,  directs  a 
the  real  iiroiwrty.  tlic  oOlccr  iiiukiiig  the  sate  iiiiiKt.  out  of 
oe<>dii,  unless  the  judtciucut  otherniMe  directK,  |Hiy  all  taxes, 
lent^  auil  water  raUw,  n'liicli  are  lieiis  ii|u)ii  ttie  (iruperty 
nd  reilcem  the  property  sold  fr»ni  any  saleH  for  unpuld 
awfeiiiiiiicnis.  or  water  rale:i,  which  bavu  not  apiuirently 
absoluli.'.  Tbe  sums,  uei-e^Hary  to  luake  Ibone  payiueuts 
demulionii.  ure  Uceuied  expenses  of  tiie  hale,  n'lthiu  the 
g  of  tli)i(  cxfintiNion,  as  ntted  iu  any  provision  of  arlicle 
tbinl  or  fourth  of  this  liile. 
ro,  th.  71T,  i  2.  molJBnl  niHl  BiD'd.  Stt  Uule  61. 
FT.  Jadaraaent  to  be  «Bt«red  In  eooBly  irhepe  real 
■U  la  nlloated. 

re  real  property,  sold  by  virtue  of  a  juili'mcnt.  remleTed  111 
ion  Epecilicd  in  the  last  section,  is  silimlpd  in  a  coimty. 
ban  Ibnt  in  whii-li  the  jndKnienI  is  enlered.  (lie  judguieut 
>e  also  entered  iu  the  olDce  uf  the  clerk  of  the  county 
1  the  projierly  is  situated,  before  the  purchaser  euu  be 
d  to  ]>ay  the  purchase- money,  or  t<i  accept  a  deed.  The 
S  the  latter  c-onnty  must  outer  it  in  the  jndKineut-book 
■  him,  upon  fiHnc  with  him  a  copy  thereof,  certified  by  the 
tth  whom  it  is  entered. 

rH.  [A»'d.  1MI4.  1MS«,  18»H.]  Salei  notice  oti  bow 
Med. 

le  ninde  in  niirsnance  of  any  proTiBiou  of  this  title,  must 
pnblic  aartlon  lo  the  hiehest  hidrler,  Notil^>  of  such 
nut  be  tHven  bv  the  oRlcer  ninklns  i(.  as  prescritied  iu 
fourteen  hundred  and  thirtv-four  ivf  this  act  for  llie  sal^.. 
ihcriff   of   real    property,   by   virliie   of   nn   excculifHi,   nnt_.i,^(^Hlc 
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«iiu,  lu  that  case,  by  publishing  notice  of  the  sale  .^  =, 
a  daily,  semi-weeklr  or  tri-weekly  paper,  at  least  twice  in  ei 
week  Tor  three  HuccessiTe  weeks,  or  iu  a  weekly  paper  p 
lished  in  a  city,  ouce  in  each  of  the  six  weeks,  immediately  { 
ceding  the  sale,  or  in  the  couoties  at  New  York  and  Kings  in  I 
sucu  daily  papers.  It  the  officer  appointed  to  make  such  sale  d 
not  appear  at  the  time  and  place  wnere  such  sale  has  been  adi 
tised  to  take  place,  then  in  that  case  the  attorney  for  the  plain 
may  poBtpone  or  adjourn  such  sale,  not  to  exceed  four  wee 
duriDg  which  time  such  attorney  may  make  application  to 
court  to  have  another  person  appointed  to  make  such  sa'c.  Nor 
of  the  poBtponetDCDt  of  the  aale  must  be  published  in  the  pai 
or  papera  wherein  the  notice  of  sale  was  published.  The  tenas 
the  sale  must  be  made  known  st  the  Hale,  and  if  the  property, 
any  part  thereof,  Is  to  be  sold  subject  to  the  right  of  dower,  chai 
or  lien,  that  tact  munt  be  declared  at  the  time  of  the  sale. 
the  property  consists  of  two  or  more  distinct  buildings,  farms 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered 
the  court;  and  provided,  further,  that  where  two  or  more  bui 
ings  arc  sitnated  on  the  same  city  lot,  they  be  sold  together. 
In  Effect  Scpi,  1.  1898:  l^  ises,  ch.  «e2:  L.  IS9S,  cb.  ISE;  L.  IBM,  tH.  2S 
g  1S7S.  FnrcIiBBeii  br  cvrtaln  oIDcfb  prohibited.  Peaal 
A  commissioner,  or  other  officer,  ninkiog  a  sale,  as  prescril 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  «h 
not,  nor  shall  any  perEion,  for  his  IrcneGt.  directly  or  indirect 
purchase,  or  be  interested  in  the  purchase  o(,  any  of  the  prope: 
sold;  except  that  a  guardian  may,  where  he  is  lawfully  authorii 
so  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  T 
Tiolation  of  this  section  is  a  misdemeanor;  and  a  purchase,  ma 
contrary  to  thjs  section,  is  void. 
(   leso.  Reveralaavr,  etc.,  naar  I>pIbk  BCtloB  af(«r  teama 

Where  a  tenant  for  life,  or  for  a  term  of  years,  sutFers  jui 
ment  to  be  taken  against  him.  by  consent  or  by  defaalt,  in 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  pers 
owning  the  reyersion  or  remainder,  may.  after  the  determinati 
of  the  particular  estate,  maintain  an  action  of  ejectment 
recover  the  property. 
a  R.  8.  stfl,  I  z  {E  earn.  shi>.  tm-i.    Bh  i  ies8.  pan. 

1  1881.   Defendant,      bow      pre-rented      from      eoB^lltfi 

If,  during  the  pendency  of  an  action  specified  in  this  title,  t 
defendant  commits  waste  upon,  or  does  any  other  damage 
the  property  in  controiersy,  the  court,  or  a  Jndge  thereof,  mi 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  fat 
by  affidavit,  grant,  without  notice  or  secnrity.  an  order,  restrai 
ing  him  from  the  commission  of'any  further  waste  npon  or  dii 
age  to  the  property.  Disobedience  to  anch  nn  order  may 
punished  as  a  contempt  of  the  court.  This  section  does  n 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  lo^n 

2  B.  S,  S3e.  H  18  ind  19  (3  Bdm.  341). 

I   1082.  Wben  order  for  anrver  inttT  be  nnde. 
If  the  court,   in  which  nn   action   relating  to  real  property  _ 
pending,  it  satisfied  that  a  sarvey  of  any  of  the  property,  i 
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I  boandary  line  between 
,  ..  ,  I  either  of  them,  and  of 
lotber  person,  is  oeceMac;  or  expedient,  to  suable  either  part; 
to  prepare  a  pleading,  or  prepare  for  trial,  ur  for  any  otber 
proceeding  in  the  action,  it  may,  upon  the  application  uf  either 
party,  upon  notice  to  the  party  in  poaaession,  make  an  order, 
BraalinK  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  surrey. 
2  B.  S.  Ml.  t  II  (2  Kdm.  tea),   im-d. 


by  a  description  as  definite  as  may  be,  the  property  or  bonndaiT 
line  to  be  surveyed,  nod  the  real  property  of  the  adverse  party, 
Dpon  which  it  Is  necessary  to  eater  for  that  purpose.  A  copy 
tMrcof  mast  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id..  I  U.  sni'd. 

I  1684.  A«lkarll>r  at  p&rtr  ander  order. 
After  serving  a  copy  ot  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  bla  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
Dpon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  bv  him;  and  the  party  procuring 
the  order  is  responsible  for  sacb  eu  injury,  done  by  any  person 
so  entering. 

Id..   I  IS,   SlD'd. 

1  lewt.  Ltsblllt}'  of  pMrcbaaer,  pendlnc  mm  aotloa. 

If  the  defendant,  in  an  action  of  ejectment  or  an  actl<in  for 
dow«r.  aliens  the  real  property  in  question,  after  the  filing  of 
■  notice,  as  specified  in  section  16T0  of  this  act,  and  an  esecu- 
tion  against  bim  (or  the  plaintifTti  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintnined  by  the  plain- 
tiff againat  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  onsatisfled 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 

Id.,  I  IS.     8m  I  18T0.  ante. 

I  1«S«.  Infaat  atajr  maliktBln,  etc.,  real  actlaa  ■■  kl^  »yrm 

Any  action  specified  In  this  title  may  be  maintained  by  or 
against  an  infant  In  his  own  name:  and  article  fourth  of  title 
second  of  chapter  Sftb  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  153f  ot  tbis 
set. 
I   1€87.   Joinder  of  resl  aetions-  vvlth  others. 

Nothing  contained  in  thin  title  la  to  be  constrned.  as  to  prevent 
the  pisinllff  from  uniting  in  the  same  complaint  two  or  mare 
causes  of  action.  In  any  case  specified  in  section  484  of  tbis  act. 

I  1V88.  IVhH   special  proeeeainff  ( 


,G(Hinlc 
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ARTICLE!  TBKTH. 

(Addwl  br  !>.  IMt,  eU.  3M.    la  •««!(  B«pt.  I,  leOL) 

fivldmca  t»  actioni  or  proeeedinga  Inrolving  a  title  to  real  property. 

Sbc.  imsa.  THllnwBT  p^matnated  ponuant  to  IhiM  irtlcte  nur  be  rMdrad. 
leeSb.  Effect  o(  doconifnurr  evidence. 
1S8§*.  Uodf  of  Introducing  teirtlmoDj. 

leSSd.  Appllcatlnn  lo  tste  dtposlllon  and  perperaets  tMUmonr. 
laSSe.  relLllcin,  ivhat  id  connln. 
IBSSr.  jtiipolDtmcDt  o[  rafecec;  natli*  to  *ppur. 
legSg.  Rereree  tu  like  depaalllou. 

leSSli.  EumlDalloD;  dcpoalilon  to  be  alried  and  cerllfled. 
1«B8I.   Depoaldooi  »  erideiict. 

I  leSSa.  Teslliuoiir  lierpelnnted  paFsnaat  to  (bla  krtlclB 
muty  bp  recrlTed' 

In  any  action  or  proceeding  involving  a  qn^Htion  at  to  title  to 
real  property  in  the  alole  of  N'en-  Yorh,  the  court  xhal]  upon  the 
offer  of  nny  party  roci^lTi;  in  eviileuce  le>!timotty  perpetuated  pur- 
Buaut  to  the  provisions  of  thia  article;  provided  tliat  the  testimony 
of  &  witnesB  Hhall  not  be  ndmisRible  under  the  proviaiona  hereof, 
QUtll  the  court  in  natisBed  that  such  witnesa  Is  deceased,  or  is 
unable  personally  to  nltend  by  r<>aE<on  of  inaanity.  sicknesa  or  other 
inSnnity.  or  Ik  confined  in  a  prison  or  jail,  or  ta  absent  from  the 
■tate.  wad  bin  attendance  can  Dot  with  reaa»iuibl«  dilinnre  be 
compelled  by  aubpoenu  or  his  tefitimony  taken  by  commisetOD. 

i  iniMb.  e«ect  «r  docHn«ii(apr  eTldcaee. 

No  pruvision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  coHofCtion  with  su(h  testimony  any  greater 
or  different  efTecl  Ibati  mny  be  due  to  i(  by  rcnaon  of  the  testi- 
mony relative  thereto  or  its  own  chnracter. 

I  IOHSp.  Mode  or  IntPOdRi'InK  testlmanr- 

Such  Icstimony  may  lie  iiitroduci'd  in  siirh  action  or  proceedlnK 
In  any  tuode  eiilabli»bed  by  the  practice  of  the  conrts  tor  the 
iulrodurtion  of  teiitimony  civen  ttpon  a  former  trial  of  an  a<^an 
by  a  witness  who  has  since  died,  and  subject  to  objectfona  as  to 
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the  competency  of  a  witneM  or  the  relevaDcy  or  competeac;  ot  a 
qaeetion  put  to  turn  or  the  aoswer  given  br  him,  >■  if  the  witueea 
were  penonallf  examined,  and  withont  being  noted  opon  the 
depoaition. 

I  l«88d.  ApplIeetlOB  to  laSe  depOBltloH  and  to  perpetn- 
ate  tHtimour- 

Where  a  person  has  1>een,  or  he  and  those  nnder  whom  he 
claima  hare  been,  for  one  year  in  posseBsioo  of  teal  property  or 
of  an  nndivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
■■preme  court,  by  petition,  to  take  the  deposition  of  any  peraon 
or  peraona  and  to  p^retnate  such  testimony  to  be  received  In 
erideaee  puranant  lo  the  proTldoua  of  tbla  article. 

I  l«88c.  Petltloa,  what  to  coatafa. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
teativony  ai  prescribed  in  this  article  may  present  to  a  justice  of 
the  aapreme  court  a  petition  dnly  TerlQed.  setting  forth  as  follows: 

First.  A  description  of  the  reel  property  in  relation  to  which 
*Jie  petitioner  desirea  testimony  taken  and  perpetnated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
SB  troBtee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  teonnt  in  common. 

Third.  A  genera!  statement  of  the  facta  as  to  which  testimony 
la  to  he  taken  and  the  circnm stances  which  render  it  necessar.v 
tor  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and   residences  ot   the  pei'sons   to  be   ei- 

Firth.  The  names  and  residences  of  persons  having  interests 
wbich  may  be  adversely  affected  by  the  testimony  sought  to  be 
tsken,  BO  far  as  such  names  and  resideuci-s  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statemeot  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Siitb.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

1 1488f.  AppelataieDt  of  referwi  aotfce  to  appear. 

TJpou  the  presentation  of  the  petition,  the  judge  shell  make  an 
stdei  containing  directions  as  to  the  persons  to  whom,  and  the 
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manner  in  which,  notice  shall  be  given  of  the  time  and  place 
which  such  application  will  be  beard;  and  at  the  time  fixed 
said  uotice  for  that  purpose,  it  it  shall  be  shown  to  the  satiafacti 
of  the  court  that  the  case  comes  wilhin  the  provisions  of  tl 
article,  the  court  shall  make  an  order  appoinliug  a  referee  to  tl 
such  testimony  and  prescribing  th<^  manner  in  which  and  I 
persons  to  whotn  notice  shall  be  given  of  the  time  and  place 
which  the  testimony   will  be  taken  before  said  referee. 

I  l«e8v.   Referee  to  take  dcpoalllon. 

Before  proceeding  with  the  testimony,  the  referee  shall  reqa 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordai 
with  the  directions  in  said  order  contained,  and  thereupon  t 
referee  must  proceed  to  take  the  depositions  of  the  persona  p 
posed  to  be  examined,  as  slated  In  the  petition,  at  the  time  a 
place  mentioned  in  the  notice,  and  may  from  time  to  time  i 
journ  the  exaniiuation  to  another  day  and  another  place  witi 
the  same  county.  All  the  provisions  of  sections  eight  hand] 
and  firty-fonr.  eight  hnodred  and  fifty-five,  eight  hundred  a 
fifty-sii.  eight  hundred  and  fifty-seven  and  eight  hnndred  a 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examlnati 
of  a  person  taken  as  prescribed  in  this  article. 

I  leSSta.  Examlnnlloiii  depaaltio>  to  be  alcned  aad  e< 
tlflFd. 

The  referee  npon  every  examination  taken  aa  prescribed  in  t 
article  must  insert  therein  every  answer  or  declaration  of  i 
person  examined,  which  any  party  to  the  said  proceeding  requi 
to  be  inserted.  If  upon  the  examination  before  the  referee  : 
person  examined  refuses  to  answer  any  question,  the  referee  m 
report  the  fact. to  the  court  or  a  judge  thereof,  who  must  det 
mine  whether  the  witneiis  is  bound  to  answer  the  question.  1 
deposition  when  completed  must  be  read  aud  subscribed  by 
persons  examined,  certified  to  by  the  referee,  and  within  ten  dl 
thereafter  must  logelhef  with  the  petition  and  order  under  wh 
it  was  taken,  and  proof  of  service  of  all  the  notices  required 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county 
which  it  was  taken,  and  the  said  deposition  or  a  certified  ci 
thereof  mual  be  recorded  in  the  office  of  the  register  (or  cli 
where  there  is  no  register)  of  the  county  in  which  the  real  est 
Is  situated. 

t  16S6I.  Depoaltlana  an  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  Oi 

certified  copy  thereof  may  be  read  in  evidence  by  any  party 

sn  action  or  proceeding,  which  shall  involve  the  title  to  sncb  i 

property,  as  against  the  person  on  whose  petition  said  depontii 
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were  taken,  each  persoo  to  wbom  notice  of  the  taking  of  aucb 
deposittous  was  given  as  directed  in  the  order  appointine  the 
referee,  and  all  peiaons  claiming  from,  tbrofflgh  or  under  them  «r 
an;  of  them- 
L,  UOl,  cb.  SOS,     In  ttlKt  S«pC.  1,  IML 
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TIILB  n. 
Actions  relating  to  cn&tMlf, 

to  tonduH  B  UeO  upon  s  cbattel. 

article:  first. 

Jetton  to  recover  a  chattel. 


leai.  Id.;  titer  Judgmt-nt  ieiIiiic  Ihe  plalatUI. 

IWt.  Id.:  br  nn  aHlgnm. 

1883.  JurlHllcllou,  flc,  nUen  n  replevin  orMfde*  lumiiWDh 


ITOO.  Hon  cbillcl  to   IM 

ITOS.'  ReplcTled  obBttrl:  ho 

ITOS.  Wbco  dereDdiDt  mai _,   _._.. 

17M.  When   defenilnDt   IMJ   Mtlalni  tluttel;    ptoceedlDgi  tl 


nirellM;  procwdloE*  tl 


)TOT.  PmibUt  tor  wrong  dellicrj  by  Bhsrlff, 

ni3.  Wliea  tgenl.  eU..  dkj  make  iffldiTlC  tor  nplcTlo  or  rel 
JT18.   Bepond    snd   tobKiiumt    rcplfild;    proTpedlngj   UwnilpOB. 

im  Hflurii.%t",X  "hertir?    ""*  '' 

1TI«.  Id.:  hon  comiiellHl. 


ITM!  ffijurj,  %1c.  "^ 


I  IVSe.  Joinder  of  action  witb  olhen. 

Nothing  in  this  title  1b  to  be  so  construei],  ab  to  preT^Dt  I 
laintifT  from  iinitinfc.  id  the  xnine  complaint,  tivo  or  mi 
Mieee  of  action,  in  aaj  cnec  epecifiod  in  section  484  of  tlili  i 
B«e   I    13ST.    gntf. 

I  intra.  [Ant'd,  1804.]    Whva  It  cnnnot  be  nalDtHlned. 

An  adlon  lo  rrcorer  a  chattel  cannot  be  maiutsiued  in  eiti 
t  tlie  following  cnaea:  __ 


GcHinlc 


1.  Where  the  chattel  ivas  lnl»>n  bj  TJrlue  of  a  warrant,  oxainst 
the  plaiatiff,  tor  thi?  collection  ot  a  tax,  oiisciismcnt  or  fine,  bsned 
in  puiBttauce  of  a  atmute  of  the  State  or  ol  the  Uuited  Statei; 
unless  the  taking  wus,  or  the  dfteutiou  Is,  nuliiivful,  oa  Bpecifiea 
in  section  sixlecD  himdrecl  und  nlnetj-tiT<>  of  this  act. 

2.  Where  it  was  scizpcl  by  virtue  of  an  execution,  or  a  war- 
rant Dt  attachment,  against  the  pro^rty  of  the  plalatllt,  uuleia 
it  was  legally  eiemiit  from  such  Bciiure.  or  is  unlawfully  de- 
taiued.  as  specified  m  section  sixteen  hundred  and  ninety-fire 
of  thia  act. 

3.  Where  Is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attnchmcut,  ogninst  the  properly  of  a  piTBon  other  tbao 
the  plaintiff,  and  at  the  time  of  (he  conimeueement  of  tke  dcIIdu 
the  plaiutill  bad  not  the  riglit  to  reduce  it  into  liis  pusHession. 

U  18M,  eb.  308;  2  U.  B.  6X3.  t)  1  lod  6  {S  R.  B.  6*0),  *m-a. 

I  1691.  Id.|  Bfter  Jadcmcnt  avaln't  Ibe  DlnliKlir. 

Where  a  chattel  is  reploTied,  in  an  actioD  to  reeoTer  the 
fame,  and  a  final  jtidgnkeat  awarding  the  possessiou  thereof  to 
the  defendaut  is  rendn'ed,  a  siibeequent  action  to  recover  tbe 
Mine  chattel  cannot  be  maintained  l>y  tbe  plaintiff,  for  the 
■ame  canse  of  nclion.  Bnt  the  Judgment  does  not  aCfect  bla 
right  to  maintain  an  action  to  recover  deinages.  for  taJuDg  or 
detaining  tbe  same  or  any  other  chattel,  unless  it  was  rendered 
■gainst  him  open  the  mei^. 

I  lOM.  td.)  1i7  as  ■■■!«■•«, 

An  action  to  roeovt^  n  ehsttel,  the  title  to  which  hu  been 
transferred  to  the  plnintilT,  since  the  wrongfnl  takinx,  or  during 
tbe  wroDgful  detention  thereof,  n-ilh  or  withont  the  damages 
•ostained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  cose,  n-here,  except  for  the  transfer,  ancb  an 
action  might  be  mnintnined,  by  the  pprson  from  or  through  whom 
the  plaintiff  derlTea  title;  but  not  otherwise. 

I   169S.   JnrladtDtlon,   etc.,   nhrn   rvplevln  pr«eei1«a  bh^' 

Where  a  chattel  is  replCTied  before  tbe  service  of  tbe  sum- 
nons.  as  prescribed  in  this  article,  the  selKiire  thereof  by  the 
■heriff  is  regarded  as  equivalent  to  tbe  gmnting  of  a  provisional 
rtmedy,  for  the  purpose  of  giving  iurisdiction  to  the  court,  and 
enabling  it  to  control  the  atibso^inent  proceedings  In  the  action: 
and  ■■  e<|aiTalent  to  the  commencement  of  the  action,  for  the 
pnrpose  of  determining,  whether  the  plaintiff  la  entitled  to  maln- 


I  I0B4.  PlalnllK  mtiT  require  nherltt  to  replery. 

The  plaintlfT  may.  when  th"  summons  ia  Issued,  or  at  any 
thne  attenvardfi,  and  before  tbe  nervice  of  a  copy  of  the  defend- 
ant's anawer,  or,  where  judgment  is  taken  by  default  for  want 
of  an  appearance  or  nlendinp.  before  the  nntry  of  tbe  final 
Jnirment,  cause  the  chattel,  tn  recover  which  the  action  Is 
brought,   to   be   replevied   by   the    sheriff   ot   the   connty   where 


4ie 


,G(Hinlc 


§$  1665-97  CHATTELS.  e.  14.  t. 

It  1b  found.  For  tbat  purpose,  be  must  deliver  to  the  bI 
an  affidavit  and  a  written  undertaking,  ae  prescribed  li 
followiog  eeclionB  of  this  article,  with  a  written  reqnis 
indorsed  upon  or  enccied  to  the  affidavit,  and  subscribed  b 
attorney,  to  tbe  eETeot,  that  the  sheriff  is  required  to  re. 
the  chattel  described  therein.  The  requisition  maj  be  dir 
to  the  sheriff  of  a  particular  county,  or,  generallr,  to  the  s 
of  any  count;  where  the  chattel  U  found.  It  la  deemet 
mandate  of  tue  court. 
Oa.  IT«..  11  20e  iDd  200,  iin'd  ana  coiualldtted. 

I    less.     AndMTlt     therefoF,     be  (ore     oon*m«naciBeB 

aetloB. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  pre«crib< 
tbe  last  section,  must  particularly  describe  the  chattel  I 
replevied;  and  mnst  contain  the  following  allegations: 

1.  That  tbe  plaiDtift  is  the  owner  of  the  chsttel,  or  is  en 
to  the  possession  thereof,  by  virtue  of  a  special  property  lb« 
the  tacts  with  respect  to  which  must  be  set  forth. 

2.  That  it  la  wrongfully  detained  by  the  defendant. 

3.  The  allied  canse  of  the  detention  thereof,  nccordli 
the  beat  knowledge,  informatiou,  and  belief  of  the  person  mi 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  ag 
the  plaintiff,  tor  the  collection  of  a  tax,  Bssessmeut,  or  fine,  ii 
In  pnr«uance  of  a  statute  of  the  State,  or  of  tbe  United  St 
or.  If  it  bas  been  taken  under  color  of  such  a  warrant.  « 
that  the  takinfc  waa  unlawful,  by  reason  of  defecta  in  the 
cees,  or  other  causes  specified,  or  that  tbe  detention  ia  uula 
by  reason  of  facts  specified,   which  have  aubaequently  occti 

5.  That  It  has  not  been  seized  by  virtue  of  an  eiecutit 
warrant  of  attachment,  against  the  property  of  the  plal 
or  of  any  person  from  or  through  whom  the  plaintiff  haa  de 
title  to  the  chattel,  since  the  sei»iu<  thereof;  or.  If  it  has 
M  seized,  that  it  was  exempt  from  the  eeiiure,  by  reason  of 
■peclfied,  or  that  its  detention  la  unlawful,  by  reason  of 
Bpecined   which  have  subsequently  occurred. 


I  1696.  Id. I  mtiBT  coBIDi 

But  where  the  affidavit  it   __   ___ 

mona,  the  allegatior',  required  to  be  inserted  therein  1^  « 
visions  firat  and  seci,nd  of  the  last  section,  must  be  to  the  e 
that  the  plaintiff,  at  the  lime  of  the  commencement  of 
aetion,  W8R  the  owner  of  the  chattel,  or  waa  entitled  to 
possession  thereof  by  virtue  of  a  special  property  therein; 
that  it  was  then  wrongfully  detained  by  the  defendant,  as 
■crtbed  in  those  subdiviaiona. 

I  leDT.  Id.)  wheFc  ■•▼«vl  ckattels  are  to  be  replavl 

Where  the  affidavit  descrlbet  two  or  more  cfaattela  of 
same  kind,  it  tnust  state  the  number  thereof,  and  wba 
deacribes  a  chattel  In  bulk.  It  must  state  tbr  weight,  meal 
ment.  or  other  quantitv.  Where  It  describes  two  or  more  ^ 
to  be  Tvplevied,  it  msv.  at  the  election  of  the  plaintiff,  atatl 
nggregtit  value  of  all;  or,  separately,  the  value  of  any  dii 
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117  claaa  of  chattels,  and  the  aggregate  value  of  the  re- 
r,  If  any.  Where  it  alatos  aeparalel?  the  value  of  oue 
B  chattels  or  clasees  of  chattelB,  the  defendant  may  re- 
IS  prescribed  in  tho  (oHowiDg  provisions  ot  this  article, 
am  of  any  or  all  of  the  chattels  or  classes  of  chattels. 
Ine  of  which  is  thus  stated,  or  of  the  portion  thereof 
has  been  replevied.  If  be  procures  such  a  return,  the 
ler  must  be  delivered  to  the  plaiatlS,  except  aa  ia  otherwise 
led  in  this  article. 
■Mtt  at  I  ISM,  inte. 

i.  ProTlBlon  wkeFe  ■.  part  oMir  la  Feplcrled. 
berifF  must  replevy  a  smaller  nutober  or  a  smaller  quantity, 
irhole  of  the  chattel  or  chattels  described  In  the  affidavit 
be  found.  In  that  case,  if  the  aggregate  value  only  is 
lu  the  affidavit,'  the  valne  of  the  entire  chattel  or  class  of 
I,  as  BO  stated.  Is  to  be  deemed  the  value  of  the  part  re- 
fer the  purposes  of  the  proceeding!  to  procure  a  return 
to  the  defendant. 

».   rimtrntirm  a«i4ertafeliiir  (or  replc-rln'. 

indertaking  to  be  delivered  to  the  sheriff,  with  a  rettuisl- 
replevy  a  chattel,  must  be  eiecuted  by  at  least  two  eurc- 
lio  must  be  approved  by  the  aheriff.  It  must  be  to  the 
that  the  sureties  are  boiiud  iu  a  speciScd  gum.  not  less 
flee  the  value  of  the  chattel,  as  stated  in  the  affldnvit.  for 
secution  of  the  action;  for  the  return  of  the  chattt'l  to  the 
int.  if  posaession  thereof  is  ndjiidg'ed  to  him,  or  tf  the 
ibates,  or  is  discontinued,  before  the  chattel  is  returned  to 
?ndaDt;  and  for  the  payment  to  the  defendant  of  any  sum, 
:he  judgment  awards  to  him  against  the  plaintiff. 

>.    Hsw  ekBttcl  to  be  replFTled. 

f  chattel,  described  in  the  athdavit,  is  found  in  the  posaes- 
the  defendant,  or  of  hia  agent,  the  aheriff,  to  whom  an 
t.  requisition,  and  undertaking  are  delivered,  aa  prescribed 
foregoing  sections  of  this  article,  mnat  forthwith  replevy 
aking  it  into  hia  possession.  He  must  thereupon,  without 
lerve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
dertohinjc.  by  delivering  the  ssme  to  him  personally,  if  he 
fonnd  within  the  county;  or.  if  be  cannot  be  to  found,  to 
nt.  If  any,  from  whose  poBflPsaion  the  chattel  Is  tolten;  or, 
er  can  be  found  within  the  county,  by  leaving  the  copy  at 
lai  place  of  abode  of  either,  with  a  person  of  snitable  age 
KTetton. 

I.  Id.|  how  taken  from  a  hattdlaK,  etc. 

J  chattel,  described  in  the  afRdavit,  ia  secTired  or  eoncenled 
lilding  or  incloaure.  the  sheriff  must  publicly  demand  its 
r.      If  it  is  not  delivered,  pursuant  to  the  demand,  he  niiiat 
he  building  or  inclosure  to  be  broiien  open,  and  must  talie 
ttel  into  his  possession. 
>c..  I  214.    aH  H  IM,  ISC  iDd  1604.  aata. 
L  Rep1«*l«d  ehattel)  hair  kept.   ete. 
rill,  who  has  replevied  a  chattel,  must  retain  it  in  bis  pos- 
Iceeping   it  in   a  secure  place,   until   the  person,  who   is 
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entitled  to  the  iMBseasion  thereof,  is  iiscoriuinod,  m  pceacribec 
thio  nrtkle.  He  Diust  then  deliver  it  lo  thiit  {lerHuu,  uiion  reqi 
aad  piif  Dieut  of  his  lawful  fees,  and  ueuessur;  expenses  tor  tali 
aud  lieeping  >l,  as  tnxed  by  a  judge  of  the  court,  or  the  cou 
judfe  of  the  couniy  where  the  chattel  was  repleTied,  upon  tac 
notice  as  the  judge  dec  ma  proper. 

On.  Proc.,  I  21S,  niu'd. 

I  1703.  When  defcDdnDt  msr  except  to  ■nrctlcBi  p 
eevdtnsH  thcrenpon. 

Within  Ihrep  dn.vR  after  the  chattel  is  replevied,  and  a  copj 
the  nttidarit,  requiBilioD,  nnd  undertakinjc  1b  eerred,  the  defendi 
unlesB  be  rci|uires  a  return  of  the  clinttel  replevied,  or  of  one 
more  of  them,  where  two  or  more  chattels  are  replevied,  i 
serve  upon  the  sheriff  a  uotiee,  that  be  excepls  to  the  plninti 
sureties;  nllicnvise  be  Ik  deemed  to  hove  ivnired  all  objecliont 
them.  Where  the  defendant  huH  not  apneurcd,  tbc  notice  muel 
subHCribed  either  by  him,  or  bf  hiM  ngciit  or  attomej.  The  i 
son  BO  GiibxtTibing  tlic  noliec  must  fldd  to  bin  signature  his  of 
address,  as  prescribed  hy  law.  nitli  rcRpcct  to  n  notice  of  nipi 
ance.  Witliin  ten  dajs  nttcc  service  of  euch  a  notice, 
plnintifTa  nlloriiey  must  serve  npon  defendant's  attorney,  or 
the  defendant  has  not  nppenrcd.  upon  the  sheriff,  notice  of 
justification  of  the  sureties.  If  the  notice  o/  justification  la  ger 
tipon  tbo  sheriff,  ho  must  inimedintely  serve  it  upon  the  pen 
whose  nome  ia  subscribed  (o  the  notice  of  exception,  in  the  m 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in 


I   1704.   When    defendant   may   reclaim   clinttel  i    proce< 

The  defendant,  if  he  does  not  except  tn  the  plBlDtifTs  snret 
as  prescribed  in  the  In^t  Be<:tion,  may,  within  the  titne  al]owe<: 
him  for  such  an  exceplion,  serve  unon  the  sheriff,  a  notice  that 
requires  a  return  of  tlie  chattel  replevied.  With  the  notitx, 
must  deliver  to  the  slieriff  the  foUuvriuK  papent; 

1.  An  nflidarit,  contuiuiug  an  allcRation,  either  that  the  detc 
aiit  is  the  owuer  of  the  chalte],  or  that  he  is  lawfully  entitles 
the  possession  thereof,  by  vlrlne  of  a  special  property  therein, 
facts  with  respect  to  which  nuist  be  set  forth. 

2.  An  lindertnkiiiK.  execlili^d  by  at  least  two  surelieB,  to 
effect  that  they  are  bound,  in  a  Kpi'dfied  sum,  not  less  than  tn 
the  value  of  tlie  cliat.tel  ns  stated  in  the  aSidaTit  of  the  plain 
for  the  delivery  thereof  to  the  plninllff,  if  delivery  tbereol 
adiudf!e<l,  or  if  the  nelion  abates  in  eonsenuence  of  the  dcfe 
ant's  death:  and  for  the  payment  to  him  of  any  sum,  which 
jndirment  awards -HgainKt  the  defcn<lant. 

Within  three  dayn  afler  serving  a  noliee.  renniriog  a  return 
the  chattel,  as  prescribed  In  this  nection.  llie  defendant  must  se 
upon  the  plaliitilTs  attorney,  notice  of  the  justification  of  the  si 
ties  to  the  undertaking. 

Id..  I  Zll,  sni'd. 

I  170B.  nnre(te>|  when  «nd  how  to  Jmmtttr. 

The  jnstification  of  sureties,  as  prescribed  in  either  of  tbc  1 
two  sections,  must  fnke  olaee,  either  In  the  county  where 
chattel  was  replevied,  or  in  the  county  where  one  of  thp  snrct 
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rMtdev.  The  proTisious,  regulating'  th«  juitiGcntion  of  bail,  con- 
taincd  in  article  tbird  of  title  first  at  ciiupter  sercuth  of  this  net. 
KOfvrii,  except  as  otbervvise  expreesly  prescribed  in  this  article, 
with  reipect  to  tbe  notice  of  iuHtificalioii  of  tlic  siirt'ties;  liie 
officer  before  whom  the;  must  justifj':  the  Euttsriliitlon  of  new 
■nrctiea  or  a  new  nndertakinx:  the  examination  nnil  qnaliScationa 
of  the  Bnretlei;  and  the  Hllowaoce  of  the  uudi'i taking.  But  after 
the  allowance,  the  nndcrtaking  and  examination  must  be  dellTered 
to  the  Bberifl. 

Co.  Pne..  I  at,  wttb  part*  of  ||  HO   *»!  ZIS.    8m  il  C73,  BBl,  mta. 

f  ITOe.  'Wkcn  and  to  whom  shePlff  moiit  deliver  ehntlel. 

If  the  defeudant  neither  excepts  to  the  ulnlntlff's  suretien.  Dor 
requires  tlie  return  of  the  chntti-I,  within  the  time  prescribed  for' 
that  parpose;  or  if  he  mnhes  default  in  ■crviug  notice  of  the 
jnstificatiou  of  his  siiretiOB,  or  in  procuring  the  allon-ance  of  his 
nnderlaking:  or  if  the  plnintiff,  nflcr  the  defcndnnt  has  exce|>(ed 
to  his  snrefioH,  dtil;  procures  the  nllowiince  of  his  undcrtakinii; 
the  sheriff  miiFt.  except  tn  the  case  specified  in  section  1709  of  this 
act,  immediately    deliver    tbe    cliattcl    to    the    plHintlff.    If    the 

Slaintlff,  after  the  defendant  bos  excepted  to  bin  sureties,  uinkes 
efanlt  in  serrinK  notice  of  juBtifi cation,  or  in  procuring  the  allow- 
ance of  his  nndf^rtoking:  or  if  tbe  defcndnnt,  after  he  iian  required 
the  retorn  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking: tbe  sberiff  uilidt  immedintetT  deliver  the  clinttel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  aheriEE  to  either 
party,  aa  prescribed  in  thiH  section,  the  sheriff  ceases  to  be  r 


Br*  Id.,  U  210,  211  and  112. 

I ITOT.  PcBBltr  for  WFOBK  dellTery  Hr  Bkerlll. 

A  sheriff,  who  delivers  to  either  party,  withont  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
lui  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars:  and  is  also  liable  to  him  for  all  dBmages  which  he 
twialna  thereby. 

2  R.  8.  D2S.  I  IS  (2  Edm.  £43). 

I  1708.  (Jnaertaklnei  tO  whom  delivered. 

Where  the  iberlfT  dnly  delirers  a  chattel  to  either  partT,  aa 
prescribed  in  the  lost  section  but  one.  he  must,  nt  the  snme  time, 
deliver  to  the  sdverse  party  the  undertaking  roecived  by  bim  from 
the  party  to  whom  the  chattel  is  delivered,  together  V7ith  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Pne.,  I  m.  ua'd. 

I  1709.  ClBlH  Of  tide  by  lhlr<  pcraoat  proceedlava  there. 

At  any  time  before  a  chattel,  which  hns  been  reiiovied.  is  actu- 
ally delivered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
cU^ms,  as  against  the  defendant,  a.  right  to  the  posiseasion  thereof, 
existing  at  the  time  when  it  wnw  ro|>levipd.  an  affidavit  mny  he 
Bade  and  delivered  to  the  sherilT.  in  his  behalf,  stating  that  he 
Bake*  BDch  a  claiini  specifying  the  chattel  or  chattels  to  which  il 


relates,  if  two  or  more  cIiiiKcIh  linrc  be^n  r^levied,  and  thed 
relates  only  lo  purt  of  tliout;  nud  seltiiis  forth  tlie  facta  u 
which  his  riebt  uf  possPSKion  il(>peiiils.  la  tfant  case,  the  ebi 
mar,  in  Ilia  discrolioD,  l>i-(on'  lie  delivers  the  chattel  to 
plnmtiff.  serve  upon  the  plninlifTi)  alloriic;  n  ropy  of  the  aSidi 
with  a  tiotite  Hint  lip  reniiiri-a  inileninity  nffDiuut  the  claim.  If 
iudeninit?  ia  not  funiislied,  within  a  reasonable  time  aftu 
platDtiff  becomes  enlillcit  to  the  delivery  of  the  chattel,  the  ihi 
may,  in  his  di  serf  (ion,  deliver  it  to  the  claimaDt,  without  in 
ling  Buy  liability  to  (he  plaintiff,  by  reasoii  of  so  doing. 

Ca.  PRW.,  I  21  e. 

I  ITtO.  Action  BBnlDiit  ■lierlll  upon   liacli   clnlm. 

'  A  persoD,  not  a  parly  to  the  action,  who  has  served  an  affid 
na  prescribed  in  the  last  Bcctioii,  may  maintain  an  action  aga 
the  sheriff,  who  liaa  delivered  the  chnllel  to  the  plaintiff,  to 
cover  hia  dnmnges,  by  reason  of  the  taking,  detention,  or  drli' 
of  the  chattel.  But  the  sinnmotiB  hi  Mich  an  nelioEi  miiel 
issued  within  three  moutha  after  the  delivery  of  the  chutte 
the  plaintiff,  and  must  be.serTed  within  thrtp  months  after 
issued.  An  action  cnnnA  be  maititniued  against  a  sheriff.  I 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in 
section. 

Subslltutm  (or  IkM  clauie  of  )  218.  Co.  Pmc. 

I  iril.  Indeiiiiiltr  to  ■herlff  avalnat  111011  aetlAo- 

The  indemnity,  to  be  furnished  to  the  sheriff  by  tb 
as  prescribed  in  the  last  section  but  one.  must  consist  o 
undertaking  to  him.  executed  by  at  least  two  sureties,  ti 
that  they  will  indemnif.v  him  against  any  liability  foi 
costs,  or  expcDseH.  to  be  incurred  in  an  action  brought  a 
by  the  claimant,  or  a  person  deriving  title  from  or  tl 
claimant,  by  rennon  of  the  taking  or  detention  of  the 
its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  b 
in  the  undertaking,  which  must  l>e  at  least  five  hundr 
and  not  less  than  the  aclual  value  uf  the  chattel  claimp< 
hundred  and  fifty  dollars  in  addition  thereto.  Cneh  ol 
ties,  besides  posset^siug  the  nther  gnalilicatinns  reqiiirt 
must  be  a  freeholder  or  a  householder  of  the  sheriD 
The  sheriff,  before  delivering  the  chattel,  may  requir 

sons  offered  as  sureties  to  submit  to  an  examination, 

officer   who   takes   the   acknowledgment  of  the   undertaking 
where  persons  are  offered   lo   him  as  bail  upon  nn  arrest, 
sureties  are  enlilled  to  lie  subxtituted  as  defendants  in  an  ac 
brought  as  prescribed  in  the  Inst  neclion,  as  if  the  chattel  haii 
levied  upon  by  virtue  of  an  eKecution. 

SubiUtiitei]  tor  put  ot  i  £10,  Co.  Pni:. 

I  17ia.  When  asent,  etc.,  raay  mske  aSdavlt  (or  repli 

The  affidavit,  to  be  delivered  lo  the  sheriff  in  behalf  ol 
plaintiff,  with  a  reqnisilion  lo  replevy  a  chattel,  may  be  i 
by  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  w 
bis  personal  kno^iledge;  or,  if  the  plaintiff  is  not  within 
county  where  the  attorney  resides,  or  ban  his  office,  or  ii 
capable  of  making  the  nffidnvic.  The  affidavit,  to  be  deliTer 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  persoi 
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rty,  who  innUes  ft  clnim  oa  prcuprilioil  iti  section  170!)  o(  tills 
may  be  uiadi'  b;  nu  ugi'iit  i>i'  ultonn-y,  if  tlif  material  tacta 
'itbiu  bis  poreouni  kiiuwte<lj:i-,  or  It  ttic  itcrciidant  or  claimniit, 
e  ease  may  be,  is  not  niiliiii  Ibe  tumily  wliero  tLt  nroiierty 
repleviei).  and  capable  of  making  the  ullitlavit.  Wbon  the 
,vit  is  nuiile  by  au  uiiorury  or  ojiviit.  lit-  miisl  Htnle  Unrein 
aU(>gnliouB,  if  any.  arc  mililo  niion  hie  inrormntion  and  be- 
ind  be  mast  set  ttirth  llierclu  ihc  Ki'<''ini1)i  nr  big  belief,  aa  to 
itterB  not  stated  upon  his  kuowledge,  and  the  reason  why  the 
Tit  ia  not  made  by  the  party  or  the  claimant. 
II  6SaS  BDd  me,  tmle.  nul  Go.  Proc,  |  20T. 

ns.     Second    nud    iiabi><>iiDent    r^plei-liii    propeedlnKa 

ere  the  aheriff  has  rejiteTled  a  part  only  o(  a  chattel,  or  of 
r  more  chattela,  described  Ju  the  plaiuiiil'a  afiidavit,  nud  hua 
J  npoQ  the  defendant  the  paicrii  reqnired  upon  Buch  a  le- 
i,  the  plaintiff  may,  lit  any  time  before  the  aci'Tice  ot  a  copy 
•  defenUam'a  answer,  or  beCoie  judgment  by  ile/ault  for  want 
I  appearance  or  pleading,  retiuirc  the  Bnme  or  any  other 
I,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
deliver  to  the  alicriff  an  affidavit,  containing;  the  suiiic  alte- 
IS.  and  a  requisition  and  undertaking,  nith  respect  to  the 
ret  to  be  replevied,  ns  if  the  action  was  broiiKlit  to  recover 
^art  only.  Where  a  second  or  subsetitient  replevin  Is  made, 
ascribed  In  this  seclion,  the  proceedings  are  the  Bume.  as  It 
mer  replevin  had  not  been  made, 

14.  Replevin,  TTtiere  order  of  nrreat  hns  been  srantetf, 

ere  an  order  of  arrest  ia  granted,  as  prescribed  in  title  firat 

ipter  seventh  of  this  act,  the  plaiutiCC'a  right  to  a  rc|>leviu  ia 

:^t  to  the  folloivinc  regulationK; 

f  the  defendant  has  Icen  arrested,  pursuant  to  the  order,  a 

luent  replevin  cannot  be  made  of  tho  chattel,  with  respect  to 

I  the  order  was  granted. 

f  the  defendant  has  not  been  arrested,  a  subsequent  replevin 

chattel,  with  respect  to  which  the  order  was  grunted,  super- 

the  oiiler. 

:  MB,  (obd.  S,  iDlf. 

15.  Retnrn,  eto..  hy  alierlfl. 

sheriff  must,  within  twenty  days  after  he  has  delivered  a 
^1  replevied  liy  Lim,  to  the  part.v  eutilled  to  the  poasesHioii 
>f,  or  to  a  thint  person,  as  prehcribed  in  this  article,  tile  with 
>rh  the  plaintiff'a  affidiiTlt,  and  Ihe  nci-ompanying  reiiuisttion, 
I  relnm,  stating  in  what  manner  be  has  executed  the  latter. 

haa  omitted  to  replevy  a  part  ot  the  ehnltel,  or  of  two  or 
chattels,  described  in  the  sFGdavit,  the  return  must  state  the 

of  the  onoiasiou. 

llBtc  lor  I  211.  Co.  Proc. 

la.  Id.t  bOTT  compelled. 

ie  sheriff  fails  to  comply  with  the  laat  section,  either  party 
equire  him  so  to  do,  within  ten  days  after  service  of  a  notice 
t  effect,  or  to  show  cause,  at  a  term  of  the  court  designiited 
notice,  why  he  should  not  be  punished  for  a  contempt  of  tho 
The  notice  may  be  served  at  any  lime  before  final  jujg- 


luent,  excf  pt  that  it  cannot  be  sorTcd  od  lUe  part  of  tbe  dehndiT 
bvfurt:  uuan'er.  All  oiiiiDsiou  to  com|ilj  mtb  auch  a  notice 
(luuisliabk'  as  a  coiilemiit  of  the  court. 

i  1717.  ReplFvIn  puper*  to  br  made  pari  at  ladgaM 
roll,  etc. 

The  plaiutifTa  affidavit,  with  the  accompanriDg  requiBition,  ■: 
the  reiuru  of  tbc  sliti'ill,  must  be  iiiude  a  part  of  (he  judsmei 
roll  JD  the  nctiou;  uiid  a  copy  o(  each  ot  them  must  be  furnisb 
to  the  conrt,  or  the  referee,  upon  (he  trial  of  an  issue  of  f* 
fvith  a  copr  ot  the  summoua  aud  of  the  plendinsa. 

S(#  I   1T2C,   poBt. 

1  171S.  Aotton  not  oKecled  by  fnllnre  to  replevy. 
The  plaiutitt  may  proceed  in  the  action,  auj  recover  therein  t 

chattel,  or  its  raliie,  ntlhougb  he  has  not  required  the  sheriD 
replevy  it,  or  tlie  shcriEE  has  not  been  able  to  reple-ry  it. 

2  R.  S.  BXS,   i   le   (2   Edm.   G43). 

f  1710.  U'taen  aad   hair  pIslBtlB  nsT  abaodon  bla  cU 

Where  part  only  of  tno  or  more  distinct  chattels  soecified  in  t 
complaint,  has  been  reiilevicil,  the  ptainliS's  attorney  may,  n 
or  before  the  notice  of  triul,  Herve  upon  the  defendant's  attorne; 
notice  that  be  almndous  so  much  of  his  claini,  as  relates  to  tb< 
which  have  not  lieeu  replericd;  and  thenceforth  the  procecdii 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only 
ciialtcls  wliicb  hare  been  replevied.  A  copy  of  the  notice  must 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  iai 
•f  fact,  with  n  copy  of  the  summons  and  of  the  pleadinga. 

I  1T20.  Tltlei  hoiT  iitated  In  pleadlnft. 

An  alletjation,  in  a  pleading  interposed  by  either  parly,  to 
effect  that  the  puriy  pleading,  or  a  third  person,  was,  at 
time  when  the  action  was  commenced,  or  tbe  chattel  was  repi 
ied.  SH  the  case  may  be,  the  owner  of  tlie  chattel,  or  thai 
was  then  his  property,  is  n  sufficient  statement  of  title,  unl 
the  right  of  action  or  defence  reals  upon  n  right  of  possessi 
by  virtue  of  n  special  property:  in  which  case,  the  pleading  m 
set  forth  the  facts,  iirmn  which  the  Hpccial  property  deper 
80  as  to  show,  that  at  the  time  when  the  action  wos  comment 
or  the  chfllfel  was  replevied,  ns  (he  ease  mav  he,  the  pn 
plodding,  or  the  third  person,  wns  entitled  to  the  posseasion 
the  chattel. 

S«e  I  166,  Co.  Prnr.,  and  |  1724,  post. 

I  ITai.  TskInK,  etp.i  bow  atated  In  t-omplalnt. 

Where  the  complaint  ennlains  n  sufficient  statement  of 
plninfifTa  title,  a  general  nllecafion,  that  the  detei.Jant  wro 
Inlly  took  the  chnltcl.  is  sufficient,  without  setting  forth 
fnets.  showing  that  the  t.nliinc  wns  wrnncftil.  Where  the  fa* 
of  the  chattel  is  not  eomplained  of.  but  the  action  Is  fount 
upon  its  wroncfiil  defeiitiou.  the  complaint  must  set  forth 
facts,  showing  that  tbe  detention  was  wrongful. 

8i>lMtltut«l  tor  3  n.  S.  !>ZS,  i  3tl  If  ViAin.  M4). 

4:u. 
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,  b>-  defemtDiii. 

WHS  injureii,  «r 
..__  depreciaieii  iu  tuIii«,  wbilv  it  was  iu  tliu  pohiicbhIuii  ur 
tbe  coulrul  of  the  dpfendaut,  under  bik-L  (rircunistBuucii, 
the  plaintiff  uiiEht  recover  damni;es  for  tile  Itijurj  or  dc- 
LtiOD.  iu  an  actiuu  brougllt  QKaiual  tlii:  d<-[i'lldiint  Iherefur, 
a;  recover  the  same  dumaei's  in  an  action  LruuKlit  as  pre- 
pd  in  this  article.  In  that  caw,  he  must  set  font  the  raela 
.  complaint,  and  deiuaod  judgment  for  daniagea  according!;. 

'2«.  Anawer  of  tl(I«  in  third  persoa. 

>  detendnul  may  by  answer  defend,  ou  the  ground  that  a 
persou  was  euiiiled  to  tbe  chattel,  wiibout  counuctiug  bim- 
rith  tbe  latter'a  title. 

724.     AnHwrF     that     propcrtr     tvaa     dlBtTslned     dolav 

lere  the  defence  is,  that  a  chattel,  to  recoirer  which  tbe 
1  IB  brought,  was  distrained  doitjg  dauiuge,  au  alh-gntion 
tbe  defendant,  or  tbe  person  by  whose  command  he  acted, 
then  lawfully  iHJSsessed  of  the  real  propiTty,  aud  thnt  the 

el  waa  distrained,  while  it  was  doing  dnmnge  thereupon, 
aicient,  without  setting  forth  the  tille  to  the  reol  property. 
Proe..  I  16S;  2  B.  S.  G23.  H  3T  and  42  (3  Edm.  G46|. 

rSB,  Deffndnnl  n>7  demand  Jndirmeiit  for  retiiFa. 

Lere  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
Mr  to  a  peiKon  not  a  party  to  the  action,  as  pveseril»d  in 
'oregoing  sections  of  this  article,  tho  defendant's  attornej 
withlD  the  time  allowed  to  him  for  the  service  of  a  notice 
iai,  serve  upon  tbe  plaintiff's  ntlorney.  a  notice,  tbnl  the 
idant  demands  judKment  for  the  return  of  the  chattel,  or 
Is  value,  either  with  or  without  dnmnges  for  the  detention 
of.  Upon  tbe  trial,  a  copy  of  such  a  notice  must  be  for- 
d  to  the  court  or  referee,  with  a  copy  of  the  eitmmons  aud 
e  pleadings. 

rse.  Verdict,  etc.,  what  to  state. 

?  verdict,  report,  or  decision  must  fix  the  dnmagea,  If  suf, 
le  prevailing  party.  Where  it  awards  (o  the  phiiiitiflf  a 
eL  which  hits  not  been  repleviod,  or  where  it  awards  In 
irevailinc  party  a  chattel,  whith  has  bei'n  reiilevied,  and 
nards  delivered  by  the  sheriEF  to  the  iiii successful  party. 
a  person  not  a  party,  il  must  also,  except  in  a  case  speciGed 
e  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 

ITOR.  I  aei.  im'd. 

"Vr.  flabatltate  In  certain  caaca  tor  llfldiust  aa  (o  Talne. 

rerdlct,  report,  or  decision,  in  fnTor  of  the  de.'endsnt,  sholT 
ix  the  valae  of  the  chattel,  in  either  of  the  followinic  rases: 
ffhere  the  pIsintifF  is  the  cenrral  owner  of  the  chaltd;  hut 
as  rightfully  distrained  doing  dnmnEf.  nnd  its  vnlne  is 
er  than  the  damnses  anstnined  l>r  the  defendant,  by  the 
1  for  which  It  was  distrained:  In  which  ease,  those  dnmagei 
be  filed. 
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^.   Wbere  the  plaintiff  is  tbe  geDvral  owner  of  the  chattel, 

tlie  defeudaut  hud  a  ijv<^'iul  proiierty  tlit^reiu,  uud  thi?  vuluc 
iJie  cluittel  is  Greulel'  tbuti  tUe  valui;  of  the  upeciul  piupe 
ji-  tbe  BUtu  cuur^'i-'d  u^iou  llie  (^battel  by  reuuou  tliereot;  ui  wl 
jane,  the  value  uI  ilie  Hpecial  iu't>pi;riy,  or  the  nuui  wi  cbarj 
lUUBt  U;  fixed. 

lu  either  or  tbe  cases  upecihed  iu  this  Eectiou,  the  vcrdlcl, 
|Hit-(,  or  de<.-iBiuu  must  set  lorth  the  reaaou,  why  the  vujut 
Ibe  chattel  ia  not  bxed. 


I  1T28.  Verdict,  e(e.,  for  part  of  aeTorMl  elikttelBi  )a 
uicBt  tberrnpoii. 

Where  the  actiou  Is  brought  to  recover  two  or  more  cliati 
the  verdict,  report,  or  decisiou  oiii}'  award  to  one  partf  que 
more  diatinct  chattels,   which  cau   be   identified,  i     ' 
from   tbe   others   aud    the   residue   to   the  other   p 
aecessar;,    tbe   compiaiut   must   be   auiendei]   so   a: 
thereto.     The   tiuul  judgmeut,   reudertd   thereupou, 
to  each  party  the  same  relief,  witb  respect  to  (he 
favor,  an  If  separate  judgments  were  reudered;  excel 
each  Durty  ia  eulitled  to  an  absolute  award  of  a  ai 
agaiust  the  other,  the  amatler  sum  must  be  dedu< 
Breater,  aud  the  balance  only  must  be  awarded. 

I   1T20.    Dbiubv»    how  aBCerlBlncd    on   defsBlt. 

Where  the  plaintiff  is  entitled  to  judgment  b;  default, 
went  of  an  appearance  or  pleading,  tbe  court,  to  which 
applies  for  judgment,  may  ascertain  aud  dstermine  the  dami 
to  which  he  is  entitled,  and  tbe  value  of  tbe  chattel,  if  necegai 
or  may  direct  a  reference,  or  a  writ  of  iuquiry,  for  that  puiv 
Sea  I  131E.  iDtD. 

I  t730.  Pinal  Jndsnienli  doclcellna:  the  ■«■■•. 

Final  judgment  (or  the  plaintiff  must  award  to  bim  posMSi 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any, 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  wa«  replev 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  pa 
as  prescribed  in  this  article,  the  Snal  judgment  must  also  an 
to  the  plaintiff  the  sum  fixed  bh  tbe  value  thereof,  to  be  i 
by  tbe  defendant,  if  posBPSBioii  thereof  is  not  delivered  to 
plaintiff.  If  tbe  defendant  has  demanded  judgment  for 
retnrn  of  a  chattel,  which  was  replevied,  and  aflerwards  il« 
ered  to  1h?  plainlifF,  or  to  a  person  not  a  party,  as  prescribe! 
this  article,  final  judgment  in  bin  favor  therefor  must  awan 
him  possession  Ibereof.  with  his  dumuges.  if  auy;  and  it  n 
also  award  to  bIm  (he  sum  fixed  ne  the  value  thereof,  to  be  i 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defend: 
But  if  the  case  is  one  of  those  specified  In  sec  'on  1727  of 
act,  final  Judgment  in  favor  of  the  defendant  must  award 
him  the  sum,  fixed  as  therein  specified,  and  If  it  Is  not  coUec 
the  delivery  of  the  chattel;  or,  if  the  cliattel  hnti  not  bf*n 
plevied.  or  has  been  returned  lo  blm  after  replevin,  thst  hi 
pntilled  to  posspRsion  (hereof,  until  the  anm  no  nwnrded  Is 
Wteil,  or  otherwise  paid.  The  judgment  mn»  he  dnckete't. 
the  docket  thereof  createa  a  lien,  as  if  It  was  a  jud^ent 


DKiliiHinvGoOHlc 


ill  amouDt  of  tlie  moiier,  indudiog  coata,  which  U  awardo, 
abaolutel;  or  conditioualty. 
?fW!.,  g  Z1T;  S  B,  S.  S3%  I  61  (2  Edm.  660, 

31.  BiccaHoB)  cvDteati  ihrreot. 

eiecQtiou  for  the  delivery  of  the  poBsesslon  of  a  chattel 

;o  Batiafy,  out  of  the  property  of  the  judgment  debtor,  a 
)f  money  coDtingeatly  awarded  BRaioBt  him,  must  contain, 
iitioa  to  the  other  maltera  preacribed  by  law  the  followint 

iVhere  the  Judgment  ia  rendered  in  favur  of  the  defendant, 
ase  specified  in  aeclion  1727  of  thia  act,  the  execution  must 
re  the  Bherifl  to  de]i?er  possesBion  of  the  chattel  to  the 
dant,  nnleES  the  plaintifF  before  the  deliTery,  pays  to  him 
am  of  money  awarded  to  the  defendant,  with  iotereat  and 
lerlfTa  fee*;  and,  in  ease  the  chattel  cannot  be  found  within 
)nDty,  then  to  satiBfy  that  sum  out  of  the  property  of  the 

n  any  other  caae,  where  the  Judgment  awards  a  snm  of 
r,  If  poBBeasion  of  the  chattel  is  not  delivered  to  the  pre- 
g  party,  the  execution  muBt  reqnire  the  sheriff,  if  the 
!l  cannot  be  funnd  within  hifl  county,  to  Batlsfy  the  BUm 
rarded,  with  interest  and  hiB  fees,  out  of  Ihe  property  of 
irty  againet  whom  the  jndj;ment  1b  rendired. 
irectlon  to  aatiBfy  a  sum  of  money  out  of  property,  aB  pre- 
id  in  this  section,  must  be  in  the  form  reqtiired  by  Ian 
like  direction,  where  an  execotion  agaioBt  property  li 
1  upon  a  Judgment  for  a  sum  of  money. 

nbd.  4  of  I  ESS;  2  B.  B.  &3D,  |  SO  (2  Edm.  H8), 

'33.  It.j  ■Herlff'ii  power  to  lake  elia«el. 

the  purpose  of  takiug  poBseBnloD  of  a  chattel,  by  virtue 
ch  an  execution,  the  powers  of  the  sheriff  ate  the  same, 
lere  he  in  required  to  replevy  a  chattel, 
B.  tSO.  I  Bi. 

'SS.  AoMon  oa  nadertaklBici  w1i«b  mBlntBlnsble. 

ilaintiff,  who  has  recoTcred  a  final  Judgment,  cannot  main- 
in  action  against  the  enretles  in  an  undcrtakinar,  given  in 
f  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
8t  the  ball  of  a  defendant,  who  has  been  arrested,   until 

the  retnrn,  wholly  or  partly  unButisGed  or  unexecuted, 
.  execution  in  his  favor  for  the  delivery  of  the  poBseasion 
;  chattel,  or  to  satiafy  a  sum  of  money  out  of  Ihe  property 
?  defendant,  or  for  both  purposes,  aa  the  case  requires.  A 
dant,  who  has  recovered  a  final  Judgment,  cannot  main- 
in  action  against  the  suretieB  in  the  plaintlfTs  undertaking, 

to  procure  a  replevin,  until  after  a  like  return  of  a  aimilai 
tlon   against  the  plaintiff. 

fl.   ESI.    g   M   n   Edm.   HI). 

'S4.  SbeFllFB  relnrn,  e-rldeiice  (herela. 

inch  an  action  against  the  anreties.  the  sherlfTa  return  to 
xeculion   is  presumptive  evldeneo   of  a   failure  to   deliver, 


or  to  return  b  chattel,  or  to  par  a  sum  of  monert  according  to 
the  term  a  of  the  uuderiukiii($. 

2  K.  S.  S33,  t  )»)- 

1  17SB.   Injnrri  etc,  ao  defeace. 

It  1b  not  a  defence  to  such  hd  action,  tbat  the  chsttel  wia 
iDjiu-L-d  or  detitroyfd,  after  }\  w:u  tepleTied,  unless  tbe  injuTT  or 
destrnclloii  naa  I'fEi'^'.vd  hy  the  set.  nr  with  the  couBcnt  of  the 
plaintllT  in  tijp  nrtinu,  or  occurred  after  the  chattel  waa  taken 
^  virtue  or  the  e.vcciitiun. 

4  1780.  Abateurnl  and   re-rlval   of  action. 

Ill  an  action  to  recover  a  chaltel,  the  cause  of  action  aurriTea 
or  contiuuPB,  uolivitbijInniliQg  tlie  death  of  gither  party,  in  favor 
of  or  asaiual  his  cxeciilor  or  adniinistrntor.  Wbere  the  conrt 
mnkCB  an  onliT.  'lirectinK  the  abatement  of  such  an  action,  aa 
preacribed  In  Recliou  TDl  of  thia  act,  an  nclion  ma;  be  main- 
tained, upon  on  undertiikini;,  given  for  the  purpose  of  procuring 
a  dellrer.r  or  return  of  a  cbntM.  an  if  linal  judgment,  awarding 
to  the  adverac  party  poBacsaioD  thereof,  had  been  rendered  In 
the  flrat  action,  and  nn  execution  thereupon  had  been  retnmed 
unexecuted  nnil  untintiafied',  except  tliat  damniceB  cannot  be  re- 
roverpct  therein  for  n  wrongful  laliinK,  nithholdinir  or  detention. 
An  action  to  reoover  the  chattel  cnnnol  be  maintained,  after 
an  action  h.is  iieen  commenced  upon  an  undertaking,  aa  pre- 
eertbcd  in  this  section. 

J^  iseo,  cb.  3T0i  L.  18TZ,  ch.  486.    Sn  ii  TtS-Tfll.  aath 
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ARTICLE   9BCOin>. 

Action  to  foreelosv  a  lien  upon  a  chattet 
IT3T.  AcUod:  wbcD  aiid  la  wbtl  nwrla  lulntBLubla. 
~    Iftmat  to  Htu  cliatut:  woctedlnc*  UttrcDPon. 
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other   Particula 
md  Actions  hj  o 


3ble  marriage. 

>  annul  minlac*. 


nd  annulling  the  mi 
e  nge  of  aixteeo  jm 


iiimmRtioD  or  cohabil 
I  anseut  ot  the  iiartii 


iir  "^ '*iwiire  ft  judgmenl.  i 
lUing  the  marriati^  ( 


'■I5.t.l.a.l  MARRIAGE.  '^IS  1744-48 

^ihcr  of  the  foUowing  causes,  eiistiiiE  at  the  time  of  the  mur 
1.  That  oae  or  both  of  the  pnrtios  Iiat]  uut  nltaiuod  the*  uei>  ft 


Z  That  tlie  former  bnabnod  or  n-LCe  of  nnc  of  the  partien  was 
Uring,  nnd  that  the  uai  rinse  ivith  th«  former  hu:ibuud  or  wire  wan 
thai  in  force. 

8.  Tlutt  one  of  the  pnrtjca  wns  nn  idiot  or  a  liitiiitic. 

4.  Thai  the  coiisent  of  one  of  the  particu  nas  ubtuiucd  by  force, 
doteiB,  or  fraud. 

B.  That  one  of  the  parties  wns  phyalcally  iiicnpable  of  euteilng 
lata  the  marriaee  state.  But  an  action  cnii  be  muiutained,  under 
this  nibdiTialon,  onir  where  the  iutapavLty  contiuiiee,  and  is 
Inciiratile. 

t  B,    8.    143,    I  20   (a  Edm.    147). 

I  1T44.  Action  vrh^u  partr  iras  tinder  t&O  affc  ot  couscnt. 

Ad  action  to  annul  a  morrieeo,  on  the  grounit  that  one  of  the 
parties  had  not  attained  the  ucc  of  1ci;ii]  cotisetit,  may  be  muia- 
tiined  by  the  iufaut,  oi'  bv  oither  paruiit  of  the  iufnnt,  or  b;  the 
guardian  of  (he  Inlaut'a  person;  or  the  eunrt  niny  allnw  the  action 
to  tie  maintHined  by  any  rorson,  us  the  next  friend  of  the  infant. 
Bnt  a  marriage  Bball  not  be  unmillecl,  at  the  R\ilt  of  a  parly  who 
was  ot  the  age  of  legal  coQBeiit  whoa  it  was  coutraeled,  or  where 
It  Bppeara  that  the  parlies,  for  any  time  after  they  attained  that 
age,  freely  cohnbited   aa  husband  and  wife. 

I  B.  B.  1«3,  I  21  U  Edm,  148),  aui'il.    Use,  i1w>,  9  SB.  iDd  1]  1148  *Dd  ITCE, 

I  1T4B.   [Au'd,  1S81.]    la.t  TChFB  former  ha«ft«ad  •r  wl(« 

WMI    UflBBT. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  partifs  was  living,  the  former 
marriage  being  in  force,  may  he  maintained  by  either  of  the 
parties  during  the  life-lime  ot  (lie  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  judgment  detotminos,  tliot  the 
■abseqnent  marriage  was  contracted  by  at  least  one  ot  the  parties 
thereto  In  good  tailh,  and  with  the  full  belief  that  the  former 
huiband  or  wife  was  dead,  or  without  any  knowledge  on  the  part 
of  the  innocent  party  of  such  former  marriage,  the  issue  of  the 
robseqnent  marriage,  born  or  begotten  before  the  final  judgment, 
»re  deemed  for  ail  purposes  the  legitimate  children  ot  the  parent 
who  at  the  time  of  the  marriage  was  competent  to  contract,  and 
are  entitled  to  siicceod  as  siicb,  in  tlie  same  manner  ns  other 
legitimate  children,  to  the  real  and  oersonal  estate  of  said  porent: 
and  the  issue  bo  entitled  must  be  specified  in  the  judgment,  and 
the  innocent  party  must  be  awarded  their  custody,  and  he  or  she 
b  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  Sail  be  constmed  to  extend  to  all  cases  where  the 
iodgment  or  decree  ot  nullity  of  such  unbaequent  marriage  is 
rendered  after  tbe  passage  of  this  act  whether  siK'h  sntracquent 
marriage  was  contracted  before  or  atler  tbe  passage  hereof. 

U.,  H  19  sid  S3,  egOMlMat^d  and  mnd. 

I ITM.  U.I  where  pmrtr  was  an  Idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
partlea  thereto  was  an  idiot,  may  be  maintained,  at  any  time 


I  1747.  1)1.1  where  party  it«b  *  Iwiuttle. 

An  aetioii  to  nnuul  a  mnrriasp,  od  tbe  ground  tfaat  one 
partleM  Ihorolo  wdb  a  tiinalic,  may  be  maiDtaiued,  at  anj 
duriug  the  mntiiiuance  ot  tbe  lunacy,  or.  otter  the  death 
Innutic,  in  Jbat  condition,  and  during  the  life  of  the  otber 
to  tbe  uinitin{;e.  by  any  reititive  uf  the  lunatic,  who  h 
interest  to  avoid  tbe  mnrrinKe.  Such  en  action  may  also  be 
tnincd  liy  the  lunatic,  nt  nny  time  after  reatoration  to  a 
mind;  but  Id  that  case,  the  marriuge  should  not  be  annniiei 
appears  that  tbe  parties  Freely  cohabited  aa  buaband  Nid 
after  the  lunatic  was  restored  to  a  sound  mind. 

W.,  K  »  and  ZI,  toniolW.ted. 

I   174S.  Action  hr  next  friend  of  Idiot  or  lanatle. 

Where  no  relative  of  tbe  idiot  or  lunatic  brings  an  act 
annul  tbe  marringe,  an  prescribed  in  either  o(  the  Isst  tn 
tious,  the  court  may  allow  an  action  for  that  purpoae  to  be 
tained,  at  any  time  duriug  the  life-time  ot  both  the  parties 
marriage,  by  any  person  as  tbe  next  friend  of  tbe  idiot  or  !i 
But  this  section  does  not  apply,  where  the  inarrioKe  mith 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  tl 
section. 

Id,,  I  29.     Sec,  alBD,  f  1T44,  intp,  ind  j  1TS5,  put. 

f  1749.  [Ani'd,  lun.1.1    lamiei  when  entitled  to  aneeee 

A  child  ot  n  marriage,  nbicb  U  annulled  on  the  gronnd 
Idiocy  or  lunacy  of  one  of  its  |)arents,  is  deemed,  for  all  pui 
tbe  lesittninte  child  ot  tbe  parent  who  is  of  sound  mind,  i 
ot  a  marriage,  which  is  annulled  on  the  ground  that  one  e 
of  the  parties  bad  not  attained  the  age  of  legal  eonsi 
deemed,  for  all  purposes,  the  legitimate  child  of  both  pare 

Id.,  f  28;  U  ia03,  ch.  ZO.    lu  cffwt  Svpl.  t,  1003. 

I  17SO.  AclloB  on  the  Ktobb'  of  force,  fravd,  «t«. 

Ad  action  to  annul  a  marriage,  on  the  ground  that  the  e< 
of  one*  of  the  parties  thereto  was  obtained  by  force,  dur( 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whos 
sent  was  so  obtnilie<l.  Such  an  action  may  also  be  mainl 
during  the  llfe-liuie  ot  the  other  party,  by  the  parent  or  the  i 
Ian  of  the  piTson  of  the  party,  whose  consent  was  so  obt 
or  by  any  relative  of  that  party,  who  has  an  interest  to  ava 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  groi 
force  or  duress,  if  it  appears  that,  at  any  time  before  the 
menccment  of  tbe  action,  the  parties  thereto  Toluntarily  coh 
as  husband  and  wife;  or  on  tbe  ground  of  fraud,  if  it  appear* 
at  any  time  iK-fore  the  commencement  thereof,  the  parties 
tarily  cohabited  as  husl^nnd  and  wife,  with  a  full  knowledge 
facts  coDstitutiuc  the  fraud. 

Id.,  il  30  sBd  31.  aia'd:  U  18«£.  cb.  34S.    S»  1  ITU.  hU. 

I   17B1.   Cnatodr,   BaalBteuBnce,   etc.,   •!   !■■>•  of  m 

The  court  must,  upon  tbe  application  of  the  plaintiff,  aww 
cnalody  ot  the  children  of  a  marriage,  which  ia  annallcd  « 
ITound  of  force,  duress,  or  fraud,  to  the  innocent  parent,  m 
appears  that   the  latter   Is   unfit,   for  anf  reuon,   to  har 
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'  of  one  or  more  of  the  children,  in  whioh  case  the  court 

Lve  eoch  directions  relating  thereto,  na  the  inlerests  of  the 

;  children  require.    The  jinlfinionl  iiiny  mnke  i)ri>vigion  for 

cation  and  inaiDteuance  of  tlic  cbildreu,  out  of  the  propert; 

[uilty  parent. 

.  141.  I  3S.  am-d. 

S,    lAn'd,   15&B.]    ActlOM   oil    tka  (roOBd   •!  phr'lo*! 

cliou  to  BtJLiut  a  marriage,  on  tlie  Kronnd  thnt  one  of  the 
waa  phynicaiiy  incapable  of  entering  into  the  marriage 
nay  be  uinintaloed  liy  the  injured  pony  a^ainsl  tlic  party 
incapacity  is  aliegeJ;  or  such  an  aetion  may  be  maintflincd 
party  who  wan  incapable  agHiust  Ibe  other  party,  provided 
upable  part;  was  unanare  of  the  incapacity  at  the  time  of 
;c,  or  It  aware  of  such  incapacity,  did  not  know  it  was 
lie.  Such  an  action  must  be  comooenced  before  five  yeara 
ipired  eince  the  mutrlage. 


3.  Certain  pPUCeedlnBa  PeKOlaled  In  nctlan  to  BBnnl 

L  action  brought  as  prescribed  In  Ibis  article,  a  final  judg- 
innulling  the  marriage,  shall  not  be  rendered  by  default,  for 
t  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
t  proof  of  the  fads,  upon  which  the  allegrtlion  o(  nullity  is 
i.  And  the  declaration  or  confession  of  either  party  to  the 
lie  is  uot  alone  sufficient  as  proof;  but  other  satisfactory 
:c  of  the  facts  must  be  produced.  In  sncli  an  action,  except 
it  is  founded  upon  an  ollegalioii  of  the  physical  incapacity  Of 
the  parties  thereto,  the  court  must,  upon  the  application  of 
3(  the  parties,  mnke  an  order  directing  the  trial,  by  a  jury, 
the  issues  of  fact;  or  it  may  of  ils  own  motion,  make  an 
lirecting  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
ich  purpose,  the  questions  to  be  tried  must  be  prepared  and 
as  prescribed  in  section  970  of  this  act. 

.  3S  ind  30  In-mrl.  Se«  2  B.  3.  ITC,  |  4G  (2  Edm.  181):  •».  il», 
ud  1239.  inle.  and  |  llCtl.  post. 

t4.  JndKntent  Annnlllnv  n  marrlnsef  boiT  fap  con- 
si  judgment,  annulling  a  marriage,  rendered  during  the  Ute- 
f  both  the  parties,  is  conetasive  evidence  of  the  invalidily 
marriage  in  every  court  of  record  or  not  of  record,  in  any 
or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
pd  after  the  death  of  either  party  to  the  marriage,  is  con- 
only  as  against  the  parlies  to  the  action,  and  those  claimine 


A.  Hour  next  friend   of  Infant,  Innntle,  etc.,  nlloired 
,  etc. 

irdcr.  allowing  a  person  to  maintain  an  nclion,  as  the  next 
of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
It  friend  of  an  idiot  or  lunatic,  a»  preserihcd  in  section  1748 
act,  may  be  granted  by  the  court,  in  its  discretion,  without 
or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
4»a 
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It  deeuu  proper.  A  motion  to  vacate  sncfa  an  0^^  miut  be  ni 
at  a  term  held  bj  tb«  judge  who  {ranted  it,  uuleBi  be  ii  dMd, 
of  ofTice,  or  unable  to  bear  It  by  reaion  of  sickneM  or  other* 
or  unless  he  oxpreBsl;  directs  it  to  be  heard  at  a  term  h«U 
anollier  jadge.  But  nhere  such  an  order  has  been  granted, 
court,  to  which  applicotiou  (or  Siial  jutlsmeut  )s  made,  maj 
inisB  the  oonipluiat,  if  jiiBtii.-e  so  requires,  aithoush,  in  a  like  c 
the  party  to  the  marriage,  it  plaintiff,  would  be  entitled  to  ji 


DoliiHihyGoOgle 


DoliiHihyGoOgle 


8!  1768-SO  DIVORCE.  c.  lo.t.l.i 

Buch  CD-respondent.  In  caw  no  one  of  the  allegationa  o(  adulw 
controverted  by  such  co-respondeut  shall  be  proved,  Bucb  ( 
respondent  shall  be  entitled  to  a  bill  of  costs  against  the  pers 
naming  him  oh  such  co- respondent,  which  bill  of  coats  ahull  «i 
slat  onir  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  A 
hursements.  and  aiich  eo-respondeut  shall  be  entitled  to  have 
eiecuticm  issue  for  th»  collection  of  the  same. 
Id..!)  M,  W.ll;  L.  1B77,  ch.  tea:  [.um,cti.i«i.    1b  «(imi  Bspi.  i,  iSM.   3*e  HU 

I  I7B8.  Whan  dlTorw  daaled,  nItlMUCli  adBllarr  pFftri 

In  either  of  the  following  cases,  the  plaintiff  is  not  enlitl 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  nas  committed  by  the  procurem^iC 
with  the  connirnnce  of  the  plaiudff. 

2.  Where  the  offence  charifed  has  been  forgiven  by  (be  plmtnt 
The  forgiveness  may  be  proved,  either  atfirnwtively,  or  by  I 
voluntary  cobabitatlon  of  the  parties,  with  the  knowledge  of  I 
fact 

S.  Wbere  there  has  been  no  express  forgiveuesa,  and  no  voli 
tary  cohabitation  of  the  parties,  but  the  action  waa  not  co 
menced  within  five  years  after  the  diacovery.  by  the  plaint 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  not 
■ucb  circunutances,  that  the  defendant  weald  have  been  entitl 
if  innocent,  to  a  divorce. 

9R.S.lM.IUl).UT;.Ell.m 

I  17HB.  lAn'd,  180B,  IttOO.]  Revatatlona  wkea  *«tli 
ftronsht    br    vrlfr. 

Where  the  action  is  brought  by  the  wife,  the  following  regu 
tlons   apply    to   the   proceedings: 

1.  The  legitimacy  of  any   child   of  the  marriage,  bom  or  1 


gotten   before  the  c 

by  the  judgment  dissolving  the  marriage. 

2.  [Am-a,  IBM,  IftOO.]  The  court  may,  in  the  final  judgnx 
disBolTing  the  marriage,  require  the  defendant  to  provide  sti 
ably  for  the  education  and  maintenance  of  tbe  chOdreu  of  t 
marriage,  and  for  tbe  support  of  ptaiotiff,  as  justice  requin 
having  regard  to  the  circumstances  of  the  respective  pardt 
and  may,  by  order,  upon  tbe  application  of  either  party  to  t 
action,  and  after  due  notice  to  the  other,  to  be  given  in  su 
manner  as  the  court  shall  prescribe,  at  any  time  after  fin 
Jndgmeut  whether  heretofore  or  hereafter  rendered,  annul,  va 
or  modify  such  a  direction.  But  no  such  application  shall 
made  by  a  defendant  unless  leave  to  make  the  same  shall  h'l 
been  previouslj  granted  by  the  court  by  order  made  upon 
without  notice  as   tbe  court  in   its  discretion  may   deem  prop 


8.  If,  vrben  final  Judgment  is  rendered,  dissolving  tbe  mirriig 
the  plaintiff  Is  the  owner  of  any  real  property:  or  has,  in  h 
poBsession  or  under  her  control,  any  personal  property,  or  Chii 
in  action,  which  was  left  with  her  by  the  defendant,  or  acquln 
by  her  own  industry,  or  given  to  her  by  bequest  or  olherwia 
or  if  ahe  is  or  nay  thareafter  become  entitled  to  any  propert 


e  decease  o(  a  relatlre  ii 
aof  iDterest  therein,  absolute  o 
■ath. 

^'Iiei^e  ^final  judgmeut  is  rendered  diuolving  the  marriage, 
lainliff'a  inchoate  right  of  dower,   in   any  real  propertj,  erf 
the   defcDdant   then   is  or  was   theretofore   seizeo,   is  not 
«i  by  the  judgment, 
i,  ek.  Ul. 

00.    Id. I  TTlie*  octloH  bronskt  br  baabBiid. 

?re  the  action  1h  brotight  by  tbe  basband,  th«  (oHowiog 
tioBB  awly  to  the  prooeediugB; 

rhe  iegitiinacy  of  a  child,  bom  or  begotten  before  tbe  com- 
'ment  of  tbe  offence  charged,  ia  not  afFected  by  a  judgment 
rinfr  the  marriage:  but  the  IcslIuDacy  of  nn;  other  <±ild 
wife  may  be  determined,  aa  tMie  of  (he  iaauei  in  the  action. 
'  absence  of  f>Toot  to  the  contrary,  the  legitimacy  of  all  the 
?u,  begotten  before  tbe  commencement  of  the  action,  mast 

A   judgment   disaotving   the   marriage   doea   not   impair,   or 

viae  affect,  the  plajntiff's  righta  and  intereita.  In  ana  to  nny 
r  perional  pr(verty.  which  the  defendaat  owns  or  poeiesaes, 

the  judgment  is  rendered. 

WTiere  judgment  is  rendered  disiolvlng  the  marriage,  the 
lant  ia  not  entitled  to  dower  in  any  of  tbe-  plaintiff's  real 
iy,  or  to  a  distributive  share  in  his  personal  property. 

lU,  HM.t7anrlw.    Bet  Bell  Prop.  L«r,  |  ITS. 

See  Consolidated  Laws, 
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AHTICLBI   THIRD. 

Action  for  a  teparatioit, 

Ue.  lt«l  For  Vbit  udki  (cltoD  mar  be  aalaUlM*. 

ITM'.  Hequlsllei  ot.comptilDt. 

17«fi,  Defandant  nii>  Kt  up  pUlotlS'i  mwraWlDCt. 
1766.  Support.    milDieiiaDn,   aiP..  at  wile  ud  cUUdiM. 
1101.  Judcment  lor  Mpariitlaii   dux   ba  i«TtiMd, 

In  eitL^r  of  Ibe  casta  apeclfled  In  tbe  next  eecUon,  an  actl 
ma-r  be  miiatalned,  bj  a  bniband  or  wife,  against  tbe  otl 
party  to  the  marriage,  to  procure  a  judgmeDt,  BetMrating  1 
parties  from  bed  and  board,  forever,  or  tor  a  limited  time,  : 
either  of  tbe  followia!;  oansssi 

1.  Tbe  cmel  and  inhnman  treatment  of  the  plaintiff  b;  t 
defendant. 

2.  Such  conduct,  on  the  part  of  tbe  defendant  towards  t 
plaintiff,  as  may  render  it  nuaate  and  improper  toe  tbe  forn 
to  cobabit  with  the  latter. 

3.  The  abandonment  of  tbe  plaintiff  hj  the  defendant 

4.  Where  tbe  wife  is  plaintiff,  the  neglect  or  refusal  of  I 
defendant  to  provide  for  ber. 

a  r.  B.  1M,  parti  of  II  M  and  El.    H«a  !„  IBSt,  p.  3M,  |  ll 


1.  Wbete  both  parties  are  resldenta  of  the  State,- when  1 
action  Is  commenced. 

2.  Where  the  parties  were  msTried  within  tbe  State,  and  i 
plaintiff  jj  i   resident  thereof,  when  the  action  ia  commencp«i 

C.  Where  tbe  parties,  having  been  married  without  the  Sli 
have  become  residents  of  the  State,  and  hnve  cnntinned  to 
residents  thereof  at  lenst  one  year;  and  the  plaintiff  is  aoct 
resident,  when  the  action  is  commenced. 

Id.,   It  BO  and  Bl   Id  part, 

I  1764.  HeqDisttea  of  eDnplalat, 

The  complaint  in  auch  an  action  mrist  npecify  particnTarly  i 
nature  and  circumstances  of  the  defendant's  misconduct,  a 
mnst  set  forth  tbe  time  and  place  of  each  act  complained 
with  reasonable  certaEnt?. 

I    iroC.  DefendBBt    ibbt  art  np   t>l«li>tl*^   mlaeaBAaet. 

The  defendant  may  set  up,  in  justificstlon.  tbe  misconduct 
the  plaintiff:  and  if  tbnt  defence  ia  eslabliebed  to  tbe  satlsfact 
of  the  court,  the  defendant  U  entitled  to  JudEmeat. 

Id..   I   B>. 

I  ITSe.  Soppart,  malBtcnance,  etc.,  at  wife  sad  ehlldn 
Where  tbe  action  in  broucht  by  the  wife,  the  conrt  msy, 
the  final  judgment  nf  sepsrstion.  Rive  such  directions  ss  t 
nature  and  circiimi>tance>i  of  tbe  case  require.  In  partirali 
It  may  compel  the  defendant  to  nrovide  suitably  for  the  edoi 
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uid  niaiiiteDauce  ol  tlie  ctiiltlfen  of  the  marriage,  and  for 
aap^rt  ol  tlie  plniutlE,  ca  justice  reguirea,  bavins  legurJ 
tie  circumaUnce*  ot  the  reHpective  partie*.  And  tbe  court 
.  in  Eucb  an  action,  render  a  iadgment,  compelling  the 
adant  to  make  tbe  provision  specified  in  tbla  aectioD,  ivbere, 
T  tbe  circumatancea  o(  tbe  ca»e.  nicfa  a  Jadsment  ia  proper, 
out  renderlDK  a  judemeDt  of  eeparation. 
a  E.  S.  l«a,  H  M  ind  St. 

TOT,  jBdBment  tor  iicDaratlon  aaiiT  be  reTokcA. 
on  the  Joint  npptlcatlon  of  the  nnrtiea,  nccompauied  with 
raetoTT  eridence  o*  fc*lp  nwoBciliatlon,  B  jndpneot  for  a 
-ntion,  forever,  or  (or  a  limited  period,  rendered  as  prescribed 
la  article,  mo;  be  revoked,  at  nny  time,  hj  the  Miart  which 
9red  it.  anbject  to  such  rerolotiona  nod  reatrictlon*  aa  the 
;  tfalnka  fit  tc  impoie. 
IM. 
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ARTICLE   FOtTBTH, 

Frovitiona  npplieabU  t 

Htc,  lies.  Married  iraman  deemed  ■  rriMent  In  cen>to  «•••. 

IT'l,  CaiinOi  ind   malnfcDBDw  of   cblldrei  ■nd   ■oHinrt  «f  plalDUN. 

ITT3.  Support,   malDtr^nani:!,   etc..  of  n'lf«  and  children.     Sequestra tloD. 

17T3.  Id. ;  Kben  aitotcta  Uj  minlBlimeiit  tot  i^mtfoipt. 

1IT4.  Rpgnlatloui  ri'-ixTtliig  fnilian<>iil. 

I   17H8.  Married    WMBaa    depatod    *    FFBldeat    la    certala 

If  a  married  woman  dwells  within  the  State,  where  ahe  com- 
mencea  an  atrtioti  against  her  huaband.  na  preB<M'ibed  tn  either  of 
the  la»t  tn-u  artlclea.  ahe  ia  deemed  a  resident  tbereof,  ntthoagh 
her  hiiKband  resides  eiaewhere. 
2  B.  8.   I4T.  f  S7  (2  Edm.  IHI.  am'd. 

I  170ft.  AllmonTi  etpCBse*  of  actloii  and  (•oatiit  boir 
■warded. 

M'here  an  action  is  brought,  as  preaeribed  in  either  of  the 
last  two  iirticIeK,  the  miirt  may.  in  its  diaeTetion,  during  the  pea- 
deney  thereof,  from  time  to  time,  make  and  modify  aa  order  or 
orders,  reciiiiring  the  hnnbaiid  to  pny  auy  HUm  or  sums  of  mon«)r 
nereKHBry  to  enable  the  wife  (o  corry  on  or  defend  the  action,  or 
to  provide  auitably  for  the  eduration  and  lueintenance  of  (be 
children  uf  the  marriage,  or  for  the  support  of  the  wife.  haTinx 
regard  to  the  cireiiniBiainvK  of  the  respective  pnrtieH.  The  final 
JiidgDienl  [ii  Hiich  an  action  may  award  costs.  In  favor  of  or 
agaiuHl  cither  party,  and  an  e.vecution  may  be  iaaneil  for  the  col- 
lection thereof,  as  in  an  ordinary  caaoi  or  the  court  may.  In  the 
judgment,  or  by  nn  order  made  at  any  time,  direct  the  coats  to 
he  paid  out  of  any  property  sequestereil,  or  otherwise  in  the 
power  of  the  court. 

Id..  I  M. 
I   ITTO.   tAm'd,  1B8I.]    WbBt  la  deened   a  conaterelalM. 

Where  an  ac-tion  is  hronghl  hy  eillier  husband  or  wife,  as  pr*- 
F.-'ribed  in  either  of  the  lest  two  articles,  a  cause  of  aetion,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
Raid  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegationa  of  the  complaint,  aa  a  countercloim. 

Ml,    1004,    iomi.1     Cn-todT    aad    inalBtc- 
and   aapport   of   plalntlfl. 

Where  sn  action  is  brought  by  either  huaband  or  wife,  aa  pr#- 
Bcribed  in  ei'her  of  the  Inst  two  articles,  the  court  must,  except 
ns  otherwise  espressly  prescribed  in  those  arlicleH.  give,  either 
in  the  (inal  judgment,  or  by  one  or  more  orders,  miide  from 
-■_._  ._  .!_._^  before  final  Jmlgment.  such  directions  as  Juatie« 
ween  the  parties,  for  the  cuKtody.  care,  education. 
■>  of  any  of  tlie  children  of  the  marriage,  and 
where  thi-  acHnii  is  brought  hy  the  wife,  for  the  support  of  the 
plainlilT,  The  eonrt  may.  by  order,  upon  the  application  of 
either  parly  to  the  action,  after  due  notice  to  the  other,  lo  be 
given  in  such  manner  ««  the  court  shall  prescribe,  at  any  tim«> 
after  final  judgment,  annul,  vary  or  modify  sueh  directionc  or 
In  case  no  such  direction  or  directions  ah  a  IT  have  been  made, 
amend  it  by  inserting  SDch  direction  or  directions  aa  justice  re- 
449 
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quires  for  the  custody,  care,  education  aod  maintenance  of  anj 
such  child  or  children  in  Biich  final  jnitfcmeDt  or  order  or  orders. 
Bot  no  «uch  application  shall  he  innde  bf  a  defendant  anleM 
leave  to  make  the  same  ehnll  hiire  been  previoiiHl;  trranted  b7 
the  court  bj"  order  mode  upon  or  without  notice  aa  the  court  io 
its  discrelioQ  may  deem  proper  nttiT  presentation  to  the  court 
of  satisfactory  proof  that  justice  reijuirea  that  anch  an  applica- 
tion should  he  entertained.  Where  an  nctlon  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
judgniPnt  of  divorce  has  been  rendered  in  her  favor,  the  court, 
npon  ihe  applicnfion  of  the  defendant  on  notice,  and  on  proof  of 
the  inarriaire  of  Ihe  plaintiff  after  such  final  judgment,  must  by 
order  nindifj  audi  flnnl  judgment  and  any  orders  made  i^itb 
respect  thereto,  by  annullins  the  provisions  of  am-h  final  judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plnioliff. 

I.  1805,  (b.  set;  h.  ISOi,  ch.  338;  U  IBOB,  ct>.  3ST.  Id  effect  Sept.  1, 
W«. 

i  1772.  tAH'd,  I904.]  Hnpporl,  mBiBtensBBS,  etc.,  at  wife 
■  B«  «hll«rMi,     8e«BeBlraUaii. 

Where  a  judgment  rendered,  or  an  order  made,  aa  prescribed 
in  this  article,  or  in  either  ot  tht:  laat  two  articles,  or  a  judgment 
for  divorce  or  acparation  rendered  in  another  state,  npon  tho 
gronnd  of  adultery  upon  which  an  action  has  been  brought  In 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  provide  -for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  maj, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  In 
aucb  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
tar  payment  required  by  the  terms  of  such  a  judgment  pr  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
prewribed  in  aectloik  seventeen  hundred  and  sixty-nine  of  this 
a«t:  the  eonrt  may  cause  his  personal  property,  and  the  lenta  and 
profits  of  his  real  property,  to  be  aequestered.  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  time  to  time,  applied,  under  the  direc- 
tion of  the  court,  to  th*  payment  of  any  of  the  sums  of  money 
■pedSed  in  this  section,  as  justice  requires. 
W..  I  00,  im'd;  L.  1D04,  ch.  318.    In  effHt  Sept.  I,  ISM. 

1009.}       Id.t    wbcn    enforced    Ity    punlah- 
aipt. 

Where  the  hnshand  makes  defnult  in  pnving  any  sum  of  money 
specified  in  the  last  secliou,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumptively, 
to  the  satiafaclion  of  the  court,  that  payment  cannot  be  enforced 
by  meana  of  the  proceedings  prescnbed  in  the  lust  section,  or  by 
resorting  to  th<^  seciirily,  if  any,  given  an  tbei-eiu  presiTiiied,  the 
court  rimy,  iu  its  discretion.  muKc  un  order  reijuiriug  tli«  husband 
lu  lihow  cause  before  it,  at  a  time  and  place  therein  apeciSed, 
•  hj-  he  should  not  be  puniisheU  fur  his  failure  to  make  tliu  pay- 
Dient:  and  thereupon  proceedings  must  be  taken  to  punish  him, 
IB   prescribed   in   article   nineteen   of   the   judiciary   law    for   the 
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r  directioB  to  give  eecurlty,  irhere 
would  be  ioelfectuftl. 
Am'd  bj   I,.    ie09.    cb.   6-%.   I   3.    Bn  nsW  DS  ul  nolca  of  BwM  of  3U11- 

I  lTT4.'IAafd,  1&02,  1003,  IBOSJ  RcKalBtloaa  rcapcotlnc 
Jndcment. 

In  an  action  brouKht  as  prescribed  \a  tbia  tltlp.  r  Goal  jndE- 
meut  Bball  not  be  rpiiderpd  ill  (avor  of  the  plaintiff  upon  the 
defendant's  default  in  appearins  or  jtlcadlng,  unlesg  either  thf 
■ummoDB  aud  a  copy  of  rhe  comiilaJUt  were  perBjtnally  serTpd 
upon  the  defendant;  or  the  copy  of  Uic  BumnioEB  delivered  lo  thp 
defcodnnt,  upon  persuuai  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  publixlicd.  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  cluipler  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  eBEect,  leB'bly 
vritten  or  printed  npon  the  (ace  thi'reof,  to  wit:  "Action  to 
annul  a  marriage;"  "Action  for  a  iH»orce;"  or  "Action  for  a 
separation:"  according  10  the  article  of  this  title,  under  which 
tbe  action  is  liroa^^t.  Wherc-the  summons  is  pATMmally  ssrred, 
but  a  copy  of  the  coiiiplaint  is  not  Berrpd  therewith;  or  vrti^re  a 
copj  of  the  summons  and  copy  of  tbe  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  pror- 
ing  service,  must  affirmatively  slate,  in  the  body  thereof,  that  sadi 
un  inscription,   setting  forth   a  copy  thereof,   was  sn   written  or 

Srinted  upon  the  face  of  the  copy  o(  tbe  BOniniDns  delivered  to  the 
efendant,  No  final  judgniont  annulling  ii  marriage,  qr  divorcing 
the  parties  aud  dissolving  a  marriage,  sliull  tic  entered,  in  an 
action  brought  under  cither  article  lirst  or  article  second  of  this 
Ill)e,  until  after  the  expiratiou  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  rejHirt  of  the  referee.  Such  de- 
cision or  report  must  he  filed  and  interlocutory  Judgment  thereon 
must  be  entered  within  fifteen  days  nfler  the  party  becomna  en- 
titled to- file  or  enter  the  same,  and  con  not  he  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  bj  order 
of  tbe  court  ujion  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
Of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
■aid  dfcislon  nr  report,  unless  for  suffident  cause  the  court  In  the 
meantime  shall  have  otherwise  ordered.  Upon  filing  the  de- 
cialon  of  the  court  or  report  ot  tbe  refeiee.  a  judgment  annalling 
a  uarrlnge  or  divorcing  tbe  parties  and  dissolTing  a  marrias*. 
•hall  be  Inierlorutory  only  and  shall  provide  for  tbe  entiy  of  final 

i'udgment  granting  such  relief  three  months  after  entry  of  inter- 
oculory  judgment  unless  otherwise  ordered  by  tbe  court.  The 
ftnal  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  monrhs  and  can  not  be  entered 
after  the  expiration  of  surh  period  of  thirty  days  except  by 
order  of  the  court  nn  application  and  sufficient  cause  lieing  shown 
for  Ihe  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  pavinent  ot  alimony  until  tbe 
entry  nf  final  judgment;  it  may  includp  a  judgment  for  costs, 
when  costs  are  awarded,  in  which  case  said  judgment  for  coata 
shall  be  docketed  hy  the  clerk,  and  thercnpon  shall  have  the  same 
force  and  effci't  as  if  docheted  upon  the  entry  of  Bnnl  judgment 
therein,  except  that  it  shall  not  be  enforccanle  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

B»  IBtP,  I  ITGT:  L.  1002,  cb.  3M:  L.  1II03.  ch.  «88;  L,  UOS,  ch,  K3T.  b 
•DMt  8«pt.  1,  lew. 


2.  a.  1  CORPORA TION,  fS  1TT5-78  ' 

TITLE  n. 
Action*  relating  to  a  corporation. 

,  Action    b»    ■    corpoHtion,    and    Mtion    ngiluit    «    coriMntitB,   t* 
.  JndlcUl    Hipervialoa    at    ■    cgcpuHllon,    tad    ot   Iha    aSoMi    ud 

ef  ■  (orpomttoB.  *ltti  gr  wlIbsDt  ■  illiiolinlmi  ther  at. 
.  AcUoa   bf   tbe  ftoiAe  to  aiiDul  ■    Rirpantlon. 

ARTICLB   FIRST. 


,  When  fareign  corponclooi  mtj  ba  nKd, 

I.  Caaiplalnt  In  «ctlona  by  or  &«>■■>■* 

action  brought  by  or  asainst  a  corporatloD,  the  complaint 
er  that  the  plamtiff,  or  tbe  (lefeDdant  as  the  case  may  be, 
^ration:  moat  state  vrh^h^r  )t  la  a  domestic  o^  fot'efgn 
:tou;  and,  if  tbe  latter,  tbe  State,  oonotry,  or  coTemment, 
ider  wboae  laws  it  was  created.  But  the  plaintiiC  need  not 
1,  or  apeciftlly  refer  to  any  act  or  proceeaiDf,  by  or  undM 
lie  corporatioQ  was  created. 

I.    a.    4BB,    I    13    12    Bdm.    4TV1. 

I.  'Wk*K  iirovt  of  corporate  cslatencc  ■■■•ovawwr. 

action,  brought  by  or  atrainst  a  corporation,  tbe  plaintiff 
t  prove,  upon  the  trial,  the  eiiatenee  of  tbe  corporation, 
he  answer  h  verified,  and  contains  an  affirmatWe  allega- 
:t  the  plaintiff,  or  the  defendant,  as  the  case  mar  b«,  la 

,  »d'<I:  U  18M,  cb.  az  (6  Edm.  296),  *nd  L.  18T5,  l^h.  EOS. 


^ r „. „ sKalnat  a  cor- 

the  defendant  is  deemed  to  have  waived  an;  mistake 
itatement  of  the  corporate  name,  unleas  the  mianomer  la 
in  the  answer,  or  olner  pleading  In  the  defendant's  behalf. 

>.  AellOB  scalnst  «  eorporallon  apan  r  Bote,  ete. 

action  against  a  foreign  or  domestic  corporation,  to  re- 
Lmages  (or  the  non-payment  of  a  promissory  note,  or  other 
;  of  debt,  tor  the  absolute  payment  of  money,  upon  de- 
ir  at  a  particular  time,  an  order,  extending  the  time  to 
or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
o  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
nt  serves,  with  a  copy  of  hia  answer  or  demurrer,  a  copy 
der  of  a  judge,  directing  that  the  isBQes  presented  by  the 
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ple&dioK*  b«  triad,  tbe  plaintiff  mn;  take  JodsmeDt,  aa  in  case  ot 
default  in  pleadioe,  at  tbe  expiratioa  ot  twentr  dajii  after  ser- 
vice of  a  cop;  of  tbe  complamt,  eitber  perBonnll;  witb  the  latn- 
moDS,  or  npoD  the  defendant's  attorney,  parHUaut  to  bia  demand 
tberefor;  or.  it  the  serrice  of  the  sammoDa  wa»  otherwiae  than 
personal,  at  tbe  ezpiratioa  of  twenty  daya  after  the  eerrice  {■ 
complete. 

3  B.  S.  iGfl,  H  B,  «  iDd  10. 

I  1TT9.  When  foreism  eorpop«tiaa  mar  ■«•■ 

An  actfon  utny  be  maintained  hj  a  foreign  corporation,  in  like 
manner,  aocl  subject  to  the  same  regulations,  as  where  the  actios 
is  brought  by  a  domestic  corporation,  except  as  otherwise  ar" 
ially  prescrlbiHl  by  law.  But  a  foreign)  corporation  cannot  mi 
tain  an  action,  founded  upon  an  net.  or  uitoa  a  liability  or  o 
xatkin,  espreaa  or  imaiied,  arisiag  ont  ot,  or  made  and  entered 
Into  in  consideration  of,  an  act,  which  the  Iowa  ot  the  State 
forbid  a  corporation  or  asBodation  of  Individuals  to  do,  witboot 
express  authority  u(  law.  This  section  doea  not  affect  the  validity 
of  a  meeting  of  the  atocliholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  n  meeting  ia  ai]tbo>  ' 
tied  by  the  laws  of  the  Static,  country,  or  government  by  or  txaia 
which  tbe  corporation  ia  crested;  or  of  an  act,  done  at  such  a 
meeting,  which  Is  not  in  conQict  with  the  same  laws,  or  the  lawi 
of  Ae  State. 

Id.,  fl  1  and  S;  I^  1878,  ch.  SM  (9  EdD.  tmi- 
I  irso.  Wh«n  torpticii  eornoratloB  nMr  ba  aacd. 
An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  n  foreiec  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-realdent. 
Id  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  tbe 
breach  of  a  contract  made  witbin  the  State,  tx  relating  to  pTO[)- 
*rty  situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  witbin 
tbe  State,  rr  a  chattel,  which  is  replevied  witbin  tbe  State. 

3.  Where  the  cause  ot  action  arose  within  the  State,  except 
where  the  object  nf  the  action  is  to  aSect  tbe  title  to  real  prop- 
erty situated  witbout  the  State. 

Co.  Pne..  I  IZT;  3  R.  B.,  I  IS,  itn'd;  L.  1848.  eh.  101  <2  Bdm.  4T0). 
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ARTIOIA  BBWOirD. 

Juiicial  mpervition  of  a   corporation,   and  of   the   offievr*  ami 

memBers  thereof, 
let.  ITS],  ActtsD  ignluit  dlin^lon,  etc.,  or  i  corpontlaD,  Car  mlicoudiKt. 

II   I7H1-1783.    [R»p,.Bled  by  L.   1909,  ch.  2S.    See  Cvnsoll- 
daled  LawH,  til.  Qt^ueral  Curporatian  Law,  If  00-92,] 
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AKTIOIA  vmiu), 

Aclitnu  to  prorire  the  dittolitiion  (^  a  comoration,  ani  aetuma 
to  enforce  the  individual  UahUity  uf  tha  ojfi^ri  or  number*  <(fa 
corporation,  leith  or  without  a  liuaoljttioi*  tliereof, 

Bm.  1TS4.  A^loo  br  |i 


f^ 

liSZUi^ 

17S0. 

Id.;  1«  irtun 

0  b*  »ro4«tiit. 

1781 

T.Bi[K.r.<7     uj 

1T8B. 

Ba»l»c  mij 

•  ipiutiiEed.      PwrniiiHi 

Fuiren.    etc. 

■I*   IDd    ilutic* 

•no 

Uiklna  atocklK 

itatn.  Me.,  pirtl 

Wbu  HpanM 

■ctluD  mlj  b.  bnofbt 

■filut  Ibem. 

ellt»r  ictfi,  . 

i..1'?^=«c?;pUo,s'«-^'-^ 

ion  w 

b«  dUiribotod. 

nnd. 

Id. ;  *■  ts  UiblUtlH  at  dlr  Oon 

JW 

KKKt  of  U>la 

uttcl*  llmltHl. 

H  1T84-1I»0.    [Repealed    by    L.    1900.    cL.   28.      See   Consoli- 
dated   Lhwb,    tit.    General   Corpuratiaa    I«w,    ||    100-106,    10^ 
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ARTICLE!  FOURTH. 

Action  tut  th»  people  to  annul  a  corporation. 

ID   br  ■ItorDer-ientral.   wbea  Itflilaton  dtraeU. 


IWU.  Copt  of  Jud(ui«Dt-rall  to  be  mod  taS  pabllil»d. 
dated   Lav 
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ARTICLE  FIFTH. 

ProvUiona  applicnble   to  luxt  or  more  of  the  actions  fpeeified  in 
this   title. 

Sw.  1*04.  CtTliln   ™iT»M«llmm  nrpplnl   from  iwlnln   urnriw  ot  ttila  lltlf. 
XHM.  oncrni  unci  iRnil"  ouj  )w  i^dpfIIM  to  testll)'. 
ISOB,  lolmirtloti*  nu\ng  •I'llonn  hj-  milHon. 
IBUJ.  Ciwlllorii  VMj  Iw  lirvuEhl  In. 
180*1.  WliM  •ttornej.tmml  miul  krlnir  iirtlon. 


An  injiinrlion  order,  xiiRppni^Inf:  the  (leneral  mid  ordinar;  bim!- 
iKss  ot  n  j(iint-8l<><.-k  asHociation.  (^nxistinp  of  neren  or  more 
persons,   nr  HiispeiidinK  from  ofilte,  or  reHtrainintc  from   the   per- 


e  of  hJH  duties,  a  trustee,  director,  or  other  offlcer  thereof, 

can  he  granted  only  hj'  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  olOcer  of  the  asBociation.  or  to  the  (run- 
tee,  director,  or  other  ofHeer  eajoioed.  If  sueh  an  injunction 
order  is  made,  otherwise  tbnn  as  prescribed  in  this  sectiou.  It   Is 

L.  IR7n.  cb.  191.  I  1  (T  KiliD.  sen.  mm-a.  Brr  II  1T8T.  1919.  AlD'd  bf 
LJui.   (tl.   Genera]  Corniratlofi  lITv.   I  3(>S.'  6re  itatr'  A  of  Bote*  of  BmnI 

II   18 

I  IHIS.  [Am'd,  lOOa.]  Appliotlon  ot  certain  prorlsloBa 
to  Jolnt-atvck    ■■■fwlatlana. 

Section  eiRhteen  hundred  and  nine  of  the  rode  of  civil  pro- 
cedure and  Kcctiuns  three  hundred  and  kii  and  three  hundred  and 
Ki'ven  of  the  general  corporation  law  appi;  to  au  action  or  a 
spei'in]  proccedine.  adainst  a  Joint-stock  asHociatiou  created  by  or 
under  the  laws  of  the  Stale,  or  a  trustee,  director,  or  other  oBlcer 
thereof:  or  afcainst  a  joint-stock  asBOi'iation  created  hy  or  under 
the  lawR  of  another  state,  governiuent,  or  country,  or  a  trustee, 
director,  or  otiier  oAlcer  thereof,  where  the  association  does  bnsi- 
ne!<s  within  the  State,  or  has.  within  the  State,  a  busiDeBs 
agency  or  a   fiscal  aRency,   or  an  agency  tor  llie  transfer  of   its 

Irl.,  I  B.  ani'il^  L.  ISTI.  eh.  ilk.  Sn  I  !4S3.  Am'd  faf  L.  tWW,  eh.  Ss. 
Alia  partir  repealed  bj  L.  1009.  cli.  M.  Bee  CoiiKlldiled  Law*,  tit.  Ovneral 
CarporalloD  Liv.  |  308.  Be°  Dote  Do  ot  solea  ot  Boanl  ot  Buintorr  Cw- 
BcIlilAiln  at  end  of  code. 
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Where  an  artloD,  authorized  br  a  Ihw  of  the  State,  is  brought 
■niuHl  one  or  more  perBODit,  uh  MuckliulderH  of  a  juiut-iitoi.-k  asso- 
mtioB.  an  ubjectioa  to  auy  of  tbe  proceedluga  canuot  be  tak«a, 
by  a  person  properly  made  a  defeudant  iu  (be  action,  ou  tbe 
grouDil  tbat  tbe  plaiutiff  ban  joined  with  bjiu,  as  a  defeDdant  iu 
llie  aclioo,  a  person,  ivhose  name  appeant  on  Ibe  Htufk-bookH  of 
tlie  anBoflatioii,  an  a  stockholder  thereof,  by  tlie  nauie  so  appear- 
ing; bat  wbo  is  mlsnamad,  or  dead,  ur  ia  nut  liable  for  any  caune. 
Id  sncb  a  cnae,  (he  court  ma]',  at  any  time  li(-f<ire  final  Jlldg- 
meal.  npon  motion  of  either  party,  aiueud  the  plpadintcx  and 
otLer  papers,  ivitliout  prejndic-e  to  tlic  prevlons  iirowpfHncf.  by 
fubfUhutiDK  tbe  true  Dame  of  tbe  perwtn  Intended,  or  by  jitrikinit 
out  Ihe  nanu>  of  tlie  jierKon  n-ho  is  dead,  or  not  liable,  and,  in  a 
pro[fer  case,  inacrtitig  tbe  iiame  of  hia  repreaontative  or  snccessor. 

L.  1S«8.  Ph.  15T.  t  2  {I  aim.  436\.  Aui'il  liy  L.  toon,  cb.  IS.  .Uw 
punllon    LaiF,    |    3i>S.    8«e   Dote   01    ot   aoUa   ot   Bnrd   'a!   Statator/   Con- 
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grow  out  of  the  same  transaction,  or  trnnsnctionB  connected  with 
the  same  subject  oF  action:  tlu  not  require  different  placet  or 
nuxtea  of  trial;  and  are  not  iaciinBiHtent  with  each  other. 

In  »  esse  specified  In  this  aection,  a  Jiid|;menl  for  the  pUIntlCt 
for  A  aam  of  monej  inu»t  distinctly  show,  whether  it  is  awarded 
affainet  the  defendant  persoDallf,  or  in  his  represeutattTe  ca- 
pacitj. 

8n  I  4M,  nM.  S,  *iil«. 

1  181A.  Id, I  aeparale  dooketa  and  ezeentloifB, 

Id  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  individual  propeily  of  an  executor  or  ndrnio- 
ytrntor,  aie  awarded  in  an  action  by  or  against  blm  in  his  repte- 
Beutatire  capnci^,  so  much  of  the  Judgment,  as  awards  a  sum  of 
money  againBC  him  pertionally,  may  be  separatel;  darbeted,  and  a 
separHte  execution  may  be  issued  thereupon,  as  tf  the  judcmcDt 
contained  no  award  against  him  In  bis  representative  capacity. 
Sea  H  ISM  aud  bU6,  ml. 
I  1817.  nevvlBttoiiB,    -when   BQine    of    th*    nxaemtorm,   eta.. 

In  an  action  or  special  proceeding  against  two  or  more  eiecutora 
or  DdminiBtraton,  representing  the  same  deocdont,  ail  are  con- 
aidered  as  one  person:  nnd  thoFe  who  are  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  liy 
different  executors  or  adminlslrators  cannot  be  required  or  ni- 
lowed,  eicept  by  direction  of  the  court.  Judgment  In  favor  of 
the  plaintiti  may  be  entered,  and,  in  a  proper  oaae,  execution  may 
be  laaned,  against  all  the  defendantu,  as  If  all  had  appeared.  Bat 
thi*  section  docs  not  affect  the  plaintllTs  right  to  bring  into  court 
U1  the  executors  or  administrators,  who  are  parties. 

3B.8.MS,HSKII<tT(Z  Ediii-  1S7),  am'd. 

I  181S.  BxceBtoFs  who  ka.Te  not  aaallded,  aot  BecesBary 

One  of  two  or  more  executors,  to  whom  letters  testamentary 
have  not  been  Issued,  Is  not  a  necessary  party  to  an  action  or 
ipedal  proceeding,  in  favor  of  or  aKaiust  the  executors.  In  their 
irpresentatlve  capacity. 

L.    ISSB,    ch.    I4»,   t  1    (4   Edm.  tWB). 

I  lS19i  Action  by  lev^ce,  *tc.i  asKinst  *x*riitor,  eie. 

If,  after  the  expiration  of  one  year  from  the  granting  of  'et- 
tMS  testatnentary  or  letters  of  administration,  sn  executor  or  nd- 
nlDlstrator  refnses,  upon  demand,  to  pay  a  legacy,  or  dlstribii- 
ffve  dbare.  the  [terson  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  reqnlres.  But  for  the  pnn>oite  of 
computiDK  the  time,  within  which  such  an  action  must  be  com- 
menced, the  canse  of  action  Is  deemed  to  accme,  when  the 
exeeutor'a  or  administrator's  account  is  judicially  settled,  and 
not  before. 
)  ^.  8.  U«.  1  B  Ct  Bdm.  118).    Om  |  ISZT,  pMt. 

I  USO.  Id.)  by  Infant)  snardlnn'a  bond- 

The  goacdtan  ad  litem  of  an  Infant,  in  whose  faror  an  ac- 
tion {a  brought,  as  prescribed  In  the  last  section,  must,  nnlMB  he 
b  slsQ  the  fenersi  guardian,  execute  and  file  with  the  derk, 
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before  tbe  comiiLencenieDt  ot  the  action,  a  boDd  to  the  tnfnnt 
with  at  least  two  sufficient  nuretips,  in  a  penalty  Bscd  bj  a  juJfe 
of  the  court,  conditton«i  Ihut  the  guardian  will  duly  accoQUt  to 
the  iafant,  when  he  attuius  full  age.  or,  ia  case  of  biB  dentb, 
to  hiB  trersonal  reprcaeotatives,  lor  all  money  or  property,  whka 
the  tjnardiaii  may  receive,  bff  ronsoa  of  the  legacy  or  dUtribulive 

S  B.  B.  114.  I  IS,  ain'd.    See  )  *n.  ant*. 

{  isai.  Wben  nctiau  bncred  by  iadsment  as>lB>t  heir, 
etc. 

A  final  judgment  against  an  heir  ot  devisee  tars  bd  action 
agaiuBt  the  executor  or  administrator  of  the  decedent,  for  tlie 
•ame  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  ngainst  prop- 
erty, issued  upon  the  juilgment,  has  been  returned  wholly  nr 
partly  upsnlisiied,  or  sufficient  real  property  to  Rntlsty  the  jniJB- 
ment  has  not  desceiided,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  eiprealy 
charged  npon  the  estate  desceciclcd  or  devised,  the  bar  is  ab- 
solute. 

M.,  H  T  iDd  S.  im'a  iDd  iniualKlBlgd. 

I  isaa.  [Am-d,  180S.]  LlmltntlsB  ot  MJtIoB  hr  wedltM 
on  claim  rejected,  «tc. 

Where  an  executor  or  administrator  dispntee  or  reiectH  a  cUto 
against  the  estate  of  a  decedent,  e:ThihLted  to  him,  either  t>efore  or 
after  the  commencement  of  the  publication  of  a  notice  requiring 
the  prescntslion  of  clainifi,  as  prescribed  by  law,  ttnless  a  writtCQ 
consent  shall  be  filed  by  the  respective  parties  with  the  sarro- 
gaie  that  snid  claim  may  be  beard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  adml^ 
istralor  as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recoveiy 
thereof  against  the  executor  or  administrator,  within  Bii  montlis 
after  the  dispute  or  rejection,  or.  if  no  part  of  the  debt  is  then 
due.  witliin  sis  months  ttftcr  a  part  thereof  l)ecomet  due;  in  de- 
fault whereof  he,  and  all  the  persons  claiming  onder  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  frooi 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

S  It.  S.  sa.  I  3S  (2  Edm.  01):  L.  lS«e.  cb.  r>es.   a»  H  1838.  2TU. 

I  1828.  Deoedent'a  real  Biopertr  not  bonnd  by  Jadv* 
meat  asalnat  eaeaator,  etc. 

Beal  property,  which  belonged  to  a  decedent,  is  not  boond,  or 
in  any  way  affected,  by  a  judR-raent  against  his  execator  or 
iidministrator,  and  Is  not  liable  to  be  sold  by  virtoe  of  an  exe- 
cution issued  upor  such  a  jndi^ent,  unless  the  Judgment  Is  ex- 
pressly made,  by  its  terms,  a  lien  upon  aneciSc  real  pnverty 
therein  described,  or  expressly  direets  the  sale  thereof. 

E  R.  S.  449.  [  12  (2  Edm.  4S8).    See  J  ISIE,  ante. 

I  1824.  -Wmat  of  aeseta  Dot  to  be  plea«ed  br  exeeator, 
cte. 

In  an  action  sgoinst  an  executor  or  administrator,  in  Us 
representative  capacity,  wherein  the  conndsint  demaodi  jodgmenl 
for  a  stun  of  moaer,  the  existence,  saffldencyi  or  want  of  useti, 
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bIibII  not  be  pleaded  hj  either  party;  and  the  plaindfTB  right  ot 
recoferr  u  not  affected  thereb;,  except  witli  respect  to  the  coain 
to  be  awarded^  as  prescribed  b;  laiv.  A  judgment  in  Bucb  an  ac- 
tioii  !■  not  evidence  of  aasets  ia  the  defeudant'H  hands. 

BotntltatM  (at  3  R,  B.  88  nnd  89.  II  SI.  30  IDd  40  <2  Edm.  eO  Ud  K), 
■ad  2  B.  B.  MS.  4S0  BK)  Kl,  It  6,  13-^  [3  Kdm.  46T.  410). 

I   188D.  IieitTC  la  laane  ciccntlaii  ttealnst   esecntor,  etc. 

Aa  eiecutioD  aball  not  be  iaiued,  upon  a.  judgment  lor  a  aum 
of  moner.  acalnet  an  executor  or  admlniBtrator,  in  his  repre- 
■enlatiTe  capadty,  until  an  order  permitting  it  to  be  isiued  han 
been  made  i^  the  lurtogate  from  whose  court  the  Letters  were  iB~ 
■ned.  Bnch  an  order  must  specify  the  sum  to  be  collected,  and 
the  execution  must  l>e  indorsed  with  a  direction  to  collect  that 


■  t  order)  and  eontents  tbeFeat. 

At  Ic^ait  six  days'  nollce  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  person  ally  served  upon  the 
eiecntor  or  adminigtrnlor,  unless  it  appears  that  sorvice  cannot 
be  80  made  with  due  diligence;  In  which  cnne  notice  must  he  given 


o  snch  persons,  and  In  such  manner  as  the  surrogate  directs,  by 
nn  order  to  show  cause  why  the  application  should  not  be  granted. 
Where   it  appears  that  the   assets,   after   payment   of   all 


chargeable  against  them  for  ezpensea,  and  for  claime  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  he,  sufficient 
to  pay  all  tlie  debts,  legacien  or  other  claims  of  the  class  to 
which  the  plaintitTs  claim  helonga.  the  anm.  directed  to  be  col- 
lected by  the  ezecntlon,  shall  not  exceed  the  plaintlFTe  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  ezecutiona 
may  be  afterwards  Issued,  whenever  It  apppsrs  that  the  sum 
directed  to  be  collected  by  the  first  ezecntlou  la  less  than  the 
plalntiff'a  jnst  proportion. 
1*..  I  aa.  In  I«rt.  >nl  3  B.  S.  IIB,  1 13  (3  Edm.  IIS).      Sm  [  ISBl,  *1l^d.  3 

I  182T.  SeBinrltT  may  be  reqalred  tron  «  lesaiec. 

Where  a  jndgmeut  has  been  rendered  B^alnst  an  execotor  or 
ttdministrator,  for  a  legacy  or  dlstribntire  share,  the  surrogate, 
beUre  granting  an  order  permitting  an  execution  to  be  issucil 
tkeimipoa,  may.  and  In  a  proper  case  mnst,  require  the  applicant 
lo  file  in  hia  oOice  an  undertaking  to  the  delendnnt,  in  anch  a  mm 
and  with  inch  saretie*  as  the  surrogate  directs,  to  the  effect 
that  tf,  after  collection  of  any  sum  of  money  by  virtne  of  the 
execution,  the  remaining  nssets  are  not  aufScieut  to  pny  nil  snms 
for  which  the  defendant  is  chargeable  for  expenses.  clnimR  en- 
titled to  priority  as  againtt  the  apiillcnnt.  and  the  other  legncles 
or  dtetrihntlTe  shares,  of  the  class  to  which  the  applicant'*  cl'iim 
betonge,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
(rilected,  or  atich  ratable  part  thereof,  with  the  other  legatees  or 
KpreoentatlTeB  of  the  same  class,  as  is  necetsary  to  malie  up  the 
deiBdency. 

fctWItnlcd  (or  3  R.  8.  114,  IIB,  H  10  ind  11  (2  Bdm.  ItS). 

f  18*8.  Aatlons,  etc.,  wTien  not  to  nlinte. 

An  executor,  administmtor.  or  ti  person  nnp^intcd  by  the  sur- 
roffate,  as  prescribed  In  chapter  ctThteenlh  of  thia  act,  to  dispose 


of  the  re«l  property  of  a  dccedrnt,  is  deemed  a  trtutec,  an»n[Dlc4 
I17  vinuL-  of  a  stotBtP,  witbiD  Llie  mc&uiiig  of  Utat  expriisuou  m 


lU).  ' 


6  oi  thiB  a^.. 

,  B.  TT.  I  40  (2  Bdm.  TBI:  a  R.  a.  IIB,  I  U  (I  Mm. 

.  lea  (t  £diii.  MR)}. 

|1828.   eiecatlou  OB   furmrr  Jadftment. 

Aq  eKcculion  maj  be  IsBued,  In  tbe  unitie  of  an  n^cntor  or  «d- 
miniatrator,  In  his  ToprmentaiiTe  cftpacity,  upon  b  Indgment  i*- 
coTcred  by  aay  person  who  preceded  him  Id  the  admlDirtration  ot 
the  name  ei<lntc,  in  any  cflKe  tthrrp  it  niiRht  bav«  been  iuued  !■ 
fsTor  of  the  original  plaiDtlS,  iind  witliout  a  BubMitntion. 

1  R.  B.  4»,  I  13  <2  Edm.  MS).    B«e  )  1378,  aatt. 

I  ISSO.  AolloB  acBlaat  exrcntor,  etc.)  wba  h«a  be*M 
jnperiededU 

If  an  executor  or  administrator  i*  dcfoBdant  in  on  sctioD  or 
ai>ecial  proceeding,  peudlug  v/hea  his  nuwtTB  cense,  the  plaiDtlS 
may,  in  a  proper  cai-e,  proceed  therein  HBninst  him,  to  charie 
him  personally;  but  a  judfrment  or  other  determination,  diereafUr 
rendered  or  made  against  tiiin,  is  not  of  any  force,  aa  agojiut 
the  estate  ot  the  diiccdent,  or  a  pcrwn  aucccedlns  to  the  »d- 
minlstradon  thereof. 

9  B.  B.  lis.  I  IS  (2  Edm.  IIB). 

I  1831.  Palae  vlcadlnK  by  ciecator,  etc 

An  executor  or  admiuiatrator  cannot  be  made  nenoually  liablf 
to  tbe  adverae  party,  for  a  debt  or  for  damage*,  by  reason  of  hit 
liaTins  made  a  fnlae  allegation  in  pleading. 

S  B.  S.  us.  i  10  (2  Kdm.  488). 

I  1B3Z.  Wben  iBTentorr  mar  be  caBtradleted. 

In  an  action  or  apeclal  iwoci-edinfc,  to  which  an  executor  or 
admlD  intra  tor  is  a  party,  wlierein  tlie  qnestioa  wbether  be  tuii 
administered  the  ealnle  of  tbe  decedent,  or  any  part  thereof.  la 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  ot  anMi- 
filed  by  blm,  is  ^i^'en  in  evidence,  either  party  may  rebat  tbe 
•ame,  by  proof,  either 

1.  That  any  property  was  omitted  in  tbe  ioTentory,  or  was  not 
returned  thereio  at  itH  true  value:  or 

2.  That  any  property  has  perished,  or  has  been  lost,  withont 
the  fault  of  the  eiccutor  or  Bdmiirietrator;  or  has  been  fairly 
Bold  br  biin.  at  private  or  public  sale,  nt  a  leas  price  than  Ibe 
ralne  ao  returned:  or  that,  since  the  return  of  the  inventoqr,  it 
has  deteriorated  or  enhanced  in  Talue. 

M..   I   14,   im-d. 

I  IHS8.  Uabllllr  for  Baaolleolcd  dcataad^ 

In  soeh  an  action  or  sjiecinl  proceedlnK,  the  «x«cutor  or  admin- 
iBtrator  shall  not  be  charged  nith  a  demand  or  rlitht  ol  aMioe. 
Included  In  the  inTentory,  nnlens  it  appears  that  the  same  baa 
been  collected,  or  might  have  been  CMlected,  with  due  dilicean^ 

u^  I  »,  aa-B. 

I  1BS4.  The  laat  (no  Bectlons  qnall«Fd. 

The  iBBt  two  sPctioriB  do  not  vary  any  rule  of  evidence  re>?«t- 
Inc  any  proof,  which  on  executor  or  adminiBtrator  may  now  rnafcc 

W-  I  >•■  ..K.I  ,-  r 

4B«  C.OO^ilc 
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I    ISSS.    CoatBi    bow    «.w»r<<!«. 

Where  a  judgment  for  a  sum  of  luonef  ooly  is  rendered  Bsalcat 
■n  executsr  or  admioiitrator,  in  au  actioD  brought  tsakial  bioi 
Id  hia  cepreBeotative  capacitj,  Gosta  Bhall  uot  be  awarded  ugaiust 
him,  except  as  preticribed  in  the  next  Bectioa. 

I  B.  S.  W,  I  41  (■  Bdm.  eej.    B«  Co.  Proc.,  |  31T. 

i  183a    [Am'd,   ises,  ISeT,  ISOO.I      Id.t  wlieB  m-wrd^ai  et 

Wh^re  it  appears  In  a  cn«e  apcHSpd  in  the  taut  KerlinD  that  tbe 
plaintiff's  dfuiuiii]  whh  presented  withiu  the  time  limited  by  a 
notice  publlslied  as  urescribeil  Ly  law.  remiiring  freditors  to  pre- 
senl  their  claiiiia  and  Ihnt  tlie  paymeut  Iheretif  wan  unreaaonably 
reaisteil  or  negieeted.  or  thot  the  defendant  did  not  tile  the  (<nnsent 
provided  in  section  eighteen  huttdred  and  twenty-two  at  leaat  ten 
days  before  the  expiralion  of  six  month  a  from  the  rejection 
thereof  the  court  may  award  costs  ncaiusl  the  exei'Utor  or  admin- 
istrator to  be  collected  either  wjt  of  his  indlTldiiai  property  or  out 
of  the  property  of  the  decedent  an  the  court  direrls.  having  ref- 
erence to  the  facts  which  appear  upon  the  trial.  Where  the  ac- 
tion is  broHKht  In  the  supreme  conrt,  or  any  connty  court,  the 
facts  must  tie  certified  by  the  judge  or  referee  before  whom 
fbe  trial  took  place. 

U  1805.  cb.  SeS.  iinp«iwd1i«  amsnUmfnt  In  ch.  AW.  S»e  cb.  MO.  I  4.  L. 
an,  cb  4GS;  L.  leOS.  cb.  60.    In  ettert  S?PI.  1,  Itna.    Ssa  liniS,  7MS,  mi 


DoliiHihyGoOHlc 
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AHTICLB  SHfMlini. 

Actum  btf  a  creditor,  agaifist  hig  dd^tor's  netri  of  kin,  hgalit,  hnr 

S«.  IBST.  Whm  aetlon  Ilea  Bgiloat  n 


I  preternd  l((«tM. 


IBS],  CompUinc  to  doKriba  Uod  dHcandDd,   ate. 

18fi2.  Judgment:  wbea  to  be  utlaned  out  of  land, 

IMS.  Id.;  wHea  Dot  n  Ilea  on  Hod  illeaal. 

ISH.  Haw   Judginent  ttkea,   n-ben  land   HUeoed. 

18BG.  GlBuLfiotlon  of  debti  to  be  eprorced  nndar  tUl  artldt. 

ISM.  Defaace  bj  reaaop  of  Mber  prior  DC  equl  clalma. 

1SD1.  Id.;  nban  auch  ■  cUlm  U  paid. 

ISfiS,  AcUoa  Dot  aaapanded  b^  latipcr. 

1B69.  TblB  artlole  not  applicable,  nbeia  wlU  cbargei  ml  pniianT,  ata. 

1880.  One  action,  wtaece  aama  penon  ia  heir,  daTUea,  Me. 

1  1837.   When  action   Ilea   nsalnat  nest  of  kla,  lecatcca, 

An  action  may  be  maintained,  as  preiicribed  lu  tbla  article. 
against  the  eurviving  huBband  or  wife  at  a  decedent,  and  tbe 
next  ot  kiD  of  an  intestate,  or  the  next  of  kin  or  legatees  ot 
a  testator  to  recover,  to  the  extent  of  the  asBetB  paid  or  di>- 
tribnted  to  them,  for  a  debt  of  tbe  decedent,  upon  wlilcb  tbe 
action  migbt  bate  been  maintained,  against  the  executor  or  ad- 
miniBtrator.  The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  mch  u 

2  &.  a.  80.  I  «2  (2  Edm.  K).  am-d. 

1  1838.  Aetlom  vbt  be  Joint  of  aoTelml. 

An  action,  specified  iu  the  last  section,  mnat  be  brought,  dtkei 
jointly  against  the  HurviTing  huBband  or  wife,  and  all  tbe  legatee! 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintiiri 
election,  against  one  of  them  only.  Bat  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaniDg  of  each  provision  of  this  artide, 
relating  to  legatees. 

2  R.  .S.  4fil,  H  33  Old  26  (2  £dm.  470),  am-d. 

I  ISM.  Id  lolnt  action,  reeoverr  to  be  a.pvoPtloaHk 
Where  a.  joint  action  is  brought,  as  prescribed  in  tbe  last  see- 
Hon.  the  whole  sum,  which  the  plaintiff  is  entiUed  to  reeover, 
mnst  be  apportioned  among  the  defendants,  in  propordoD  to  A* 
legacy  ot  distributive  share,  as  the  case  may  be,  received  Iff 
each  of  them;  and  the  final  judgment  must  award,  againit  ndi 
defendant  separately,  the  proportinnBte  sum  thus  aseertaiaei. 
The  costs  of  (he  action,  ff  the  plaintiff  is  entitled  to  costs,  innit 
be  apportioned  in  like  manner;  except  that  the  exnenies  of  serr 

4(SB 
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lag  tbe  BommoDB  npon  each  defendaat  mast  be  taxed  SKalnst 
blm  only;  and  one  sbcrieTs  fee,  for  returumg  an  execution,  maf 
be  tuxed  D),'nini<t  each  defendaul.  agaiust  wbom  an;  uum  is 
awarded. 

3  B.  8.  431,  part  ar  1  M  and  II  38-31,  roniollilatei]. 

I   Ut40.  Recaverr  In  a    aevcral   >etiaii. 

Where  ao  action  is  brought  aKalnRt  (be  onrvirlDf;  hnlband  or 
wife  011I7,  or  agmlait  one  only  of  the  next  of  Ud,  or  leKateea, 
tbe  stun,  which  the  piaintiB  ia  entitled  to  rccurer.  cannot  exceed 
the  sum  whicli  he  would  have  been  entitled  to  recorer  from  the 
came  defendant,  in  an  action  brought,  as  prescribed  in  tbe  last 
•ectlon. 

14..    II    S4,    23    aid    2*,    wnKlldiilfd. 

(  1841.  B*<iiilKlleK  t 

If  the  action   is  brought  against  a   legatee,  < 
legete«e.  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  l>7  tbe  executor  or  admlalii- 
trator  of  the  decedent,  to  tbe  surviving  husband  or  ivife,  or  next 

2.  Thai  the  value  of  asaeta,  so  delivered,  has  l>eeu  recovered 
by  some  other  cieriitor;  or 

3.  That  those  assets,  after  payment  of  tbe  expenses  of  admin- 
istration and  preferred  demanda,  are  not  EiuQoient  tn  Naciaf]'  the 
demand  of  thq  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  I  2T.  wn'd. 

1  184a.  Id.)  la  action  acalnat  a  preferred  leKOtee. 
Where  some  of  the  legatees  are  preferred  to  others,  an  action 

may  tie  maintained,  as  prescvibed  iu  the  last,  five  sectiuus,  against 
one  or  all  of  those  who  are  equally  preferred,  or  eqnalty  deferred. 
as  If  the  legatees  of  that  clnss  were  all  the  legatees.  But  where 
it  ii)  brought  against  a  preferred  legatee,  or  a  <'laas  of  preferred 
legatees,  the  plaintiff  muxt  show,  in  addition  to  the  matters,  willi 
respect  to  tbe  nest  of  itin,  requited  by  tbe  provisions  of  the  last 
section,  tbe  same  matters,  witb  respect  to  each  legatee,  or  class 
of  legatees,  to  -whom  the  detendaDt  or  defendants  are  preferred. 

■   1848.     [Ret 
tit.  Decedent  Esiaie  i-iaw,  ;  lui.j 

Iberefor    uay    be 

Aa  action,  to  enforce  the  liability  declared  In  section  one  hun- 
dred and  on^  of  tbe  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  tbe  following  cases: 

1.  Where  three  yeara  have  elapsed  since  the  death  of  the  dece- 
dent, and  no  letters  teatamentatT,  or  letters  of  adminiKtration. 
ttpon  his  eatate,  have  been  granted  within  the  State.  (See  i  27&0-) 

2.  Where  three  years  have  elapsod.  since  letters  testnmentarv, 
or  letters  of  adminlatratioD,  upon  hie  estate,  were  grantpd,  within 
the  State. 

2  B.  8.  ItW.  I  53  (2  Edm.  1I3V  Am'rl  hv  I,.  1(108,  cb.  (In.  |  S.  Sn 
Mte  S3  g(  DMM  oC  Board  at  StiiBtoTT  Conaoildotloa  it  end  at  code. 


i-.<i",G(H1nlc 
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S  UMB.  BReot  «I  «p»li«atlnD  to  aeU   rcml  pro»ertr. 

Where  it  appears  that,  at  the  time  of  the  commencement 
of  such  an  action,  a  petition,  seaaunably  presented,  as  preserilwd 
by  law,  praying  for  a  dei'ree  to  diapose  of  real  property  of  the 
decedent,  fur  tbe  payment  of  his  debts,  waM  pending  fu  n  aurro- 
gate'a  court,  baviug  juriiidictioi),  the  proceedings  in  the  action, 
subaequenc  lo  the  coniplahit,  niunt  be  stayed  by  the  court,  until 
Ihe  petition  is  disposed  of,  nnleax  the  plaintiff  elects  to  dlBCon- 
tinue.  If  a  decree  to  dispose  of  real  property,  parauaat  lo  the 
prayer  of  the  petition,  is  granted,  the  action  muat  be  dtainis«ei<, 
□niess  tlie  plaintiff  baa  alleged  in  his  complaint,  or  alleges  In  a 
■npplemeatal  complaint,  that  real  property,  other  than  that  In- 
cluded in  the  decree,  descended  or  was  devised  to  the  defendants. 
If  the  plaintiff  elects  to  proceeds  under  such  an  otlcgHtlon,  he  Is 
entitled  to  a  preference  In  payment,  out  of  the  renl  property, 
with  respect  to  which  the  alletratton  Is  made;  but  he  cannot  tbare. 
as  a  cr»Jitor.  In  the  diatribtition  of  the  money,  arising  from  the 
disposal  of  tbe  real  |)roperty,  described  in  the  decree;  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  affect, 
that  property, 

H.,   I  S3. 

I  1846,    [Am'd,    1009.]      Aellou   mnat  lie    lolnt. 

An  action  against  heirs  or  devisees,  brought  as  prescril)ed  in 
section  one  hundred  and  one  of  Ihe  decedent  estate  law  and  the 
last  two  sections  of  this  act.  must  be  brouKht  iufntly  against  ill 
the  heirs,  to  whom  any  real  property  descended  from  Ihe  dece- 
dent, or  jointly  against  alt  the  deyisees,  aa  the  case  may  be. 

L.   lg3J,   ch.   480.    t  73    (i   Edin.  EOOl.   .m'd.    Am'd  by  U    190».  «k.  K. 

1  184T.  BeooTery  (o   be   app«rlloned. 

In  such  an  action,  the  sum.  which  the  plaintiff  Is  entitled  to 
recoTer,  (or  damages  and  costs,  must  be  opportioned  among  all 
the  defendants.  In  proportion  to  the  value  of  the  real  property 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  1839  of  this  act.  for  a  similar 
apportionment  omong  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  Snal  judgment  mnst.  In  like 
manner,  award  BKainnt  each  defendant  Ihe  proportionate  sum. 
with   which      he  is  chargeable. 

2  H.  S.  1SS.  H  52  and  S3   (3  Edin.  4T1). 

I  1848.  ReqnUUea   to  recoverr  aralnat  kef**. 

Where  the  action  is  brought  against  heirs,  tbe  phtiDtill  mast 
riiow,  either 

1.  That  the  decedent's  assets,  if  any,  within  tbe  State  nere 
Dot  sufficient  to  pay  tbe  iilaintiffn  debt,  in  addition  to  ttie  ex- 
penses of  administration,  and  debts  of  n  prior  class:  or 

2.  That  tbp  pIniiittfF  has  been  nnable.  or  will  be  unable,  with 
due  diligmce.  to  collect  his  debt,  by  proeeedingn  in  the  proper  snr- 
roKate'x  court,  and  by  action  against  the  executor  or  adminis- 
trator, and  against  the  surviving  husband  or  wife,  legatees,  and 
nest  of  kia. 


DoliiHihyGoOgle 
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T^  executor's  or  admiaiBtrator's  accoant,  as  rendered  to,  and 
Mftled  by,  the  BurroBate,  may  be  used  as  preeumptlTe  erideDce 
o(  any  of  the  facts,  required  to  be  sIiowd  by  this  section. 

1  B.  a.  40D,  I  SB,  un'd  bj  L.  ISSS.  eta.   110.    Set,  ilw.  Id.,  f  36. 

I  1M».  ld.|  ar>l»t  devlaees. 

Where  the  action  ia  brooght  nKaiast  deTiaees,  the  plalnJB  must 
■how,  in  addition  to  the  matters  apeciSed  in  the  last  aection, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  hia  heirs,  was  not  sufficient  to  pay  tbe  plaintifTs  debt,  or  that 
the  plaintiff  haa  been  vnabie,  or  will  be  unable,  with  due  diligence, 
to  collect  his  debt  by  an  action  againat  the  heirs. 

M.,   H  M  sna  ee.  coiwolldsted. 

I  ISBO.   Dedaetloos   fer   »rl*r   reeoTsrlea. 

Where  the  assets,  applicable  to  the  plaintifPH  debt,  were  snf- 
finent  to  pay  a  part  thereof,  or  a  part  thereof  has  bean  collected 
from  the  execotor  or  adtniniatrator,  or  from  the  surviving  hus- 
bsBd  or  wife,  next  of  kin.  or  legatees,  tbe  plaintiff  can  recover 
only  for  the  residne,  remainder  unpaid  or  uncollected;  and  If 
the  action  is  asainit  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recoverj 
•gainst  the  heirs,  is  inauSicicnt  to  discharge. 

M.,  H  H  sod  BT,  and  tnd  condeued. 

I  ISBl,  Complaint  to  describe  land  dcaeemded,  etc. 

The  complaint  must  describe,  with  common  certainty,  the  real 

Kroperty,  descended  or  devised  to  the  defendant!  and  must  specUy 
J  value. 

U..  U  M  sad  «a. 

I  1883.  jrad«Bieat|  wben  to  be  BBtlsllad  oat  of  l»i>d. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  nctioii,  the  final  Judgment 
mast  direct,  that  the  debt  of  the  plniiitifF.  or  the  proportion 
thereof  which  he  is  entitled  to  recover  nfcainat  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  Is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  juflfrment  obtained 
against  the  defendant,  for  his  Individual  debt  or  demand. 

U..  II~4T  ud  M.    Sh  II  STO.  SI2,  (Dtc. 

I  ISftS.  Id.)  when  not  m.  Hen  on  Innd  nllened. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  nay  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  la  filed,  or  final  - 
judgment  la  entered,  and  the  judgment-roll  filed. 

Id.,  H  U  ud  n,  im'd  and  condeiiKd, 

I  18M.  How  Jndauent  taken,  when  Innd  aliened. 

It  it  appeara  that,  before  the  com  men  cement  of  the  action,  or 
Bfterwardi  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  nliened  the  real  property  descended  or 
derlsed  to  bitn,  or  any  part  thereof,  the  plaintiff  may,  at  Us 
election,  take  a  final  judgment  neainEt  him  for  th?  vftlne  ot  tJM 
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1   18BB.   [Am'd,    l»OS.]      ClaBalAcatlon   of  debts,   to  lie   «■• 
forced   ander   thia   article. 

Where  the  enrvMngr  bntband  or  wire,  next  of  k)n,  lei^teeg, 
heirs,  or.  deviKeeB,  ore  liable  for  demiuds  asoiDitt  the  decedent, 
as  prescribed  In  Ibin  artii^le.  or  secliou  one  hoDdred  and  nne  at 
the  decedent  eBlale  law,  Ihey  niuut  gWv  preference  in  the  paj- 
ment  thereof,  and  they  are  so  liable  therefor,  in  the  order  pre- 
Bcribed  hy  law,  for  the  payment  of  debts  by  nn  e«pci  ' 
administrator.  Preferetire  of  parmeot  cannot  he  Ki^eA  t 
niand,   OTer  another  of  the   same  elnsd.   eiecut  where  a   pimiisr 

5 reference  by  on  pseentnr  or  admtnlstrdtor  w  atloTred  by  la*, 
'he  commencenient  of  an  action,  under  any  proriaion  n(  tbia 
article,  or  section  one  hnndred  and  one  o(  tlie  decedent  estate 
law,  does  not  eolitle  the  plaintiff's  demand  to  preference  over 
another   of   the   aame   clas*,   except   as   otherniKe   specially   pre- 


1  by  law. 


e  M  iX  w 


Where  it  appears.  In  an  action  bron^ht  an  prescribed  In  thii 
article,  that  there  are  unsatisfied  demands  nBuinst  the  decclenl's 
estate,  of  a  cIhsr  prior  In  that  of  the  plainttFn  demand,  the 
defendant  Is  entilleit  to  Jndgmenl',  if  the  vnlne  of  the  property, 
which  was  received^  dpvjsed,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongn.  does   not  exceed  the  amount 


of  the  Tojicl  demands  of  a  prior  clasH.     If  it  exceeds  the 
-   ■'       -  demands,   the  jndi:mp 


of  those  ( 


exceed  snch  a  proportion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  valid  demands  of  bis  class  bears  to  the  excess. 

I  183T.  Id,)  iThen  aDch  tt  elaim  !■  paid. 

Where  a  defendnnl.  or  a  person  beiontjin^  to  his  class,  has 
paid  n  demand  acaiuat  the  decedent's  cstiite.  of  n  clai<s  prior  to 
that  of  the  plaintilfK  demand,  or  haK  paid  a  demund  of  f4ie 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertainiuf:  the  amount  to  be  recoTered,  as  if  it  was 
onlstandiog  and   unpaid. 

Id.,    I   41. 


this  arti<-le,  ia  not  <iela>*<Ml,  nor  ia  the-  renied.v  of  the  plaintiff 
Ruspende<l,  by  re.ison  of  the  infancy  of  any  of  the  parties;  ei- 
cept  that  an  execution  shall  not  be  issued  asainst  aA  infant  heir 
or  deviwp,  until  the  expiration  of  one  year  after  flnal  judifiaent 
is   rendered,   and   the  iudgment-roli   filed. 


e  Conaolidated  L«wi, 


,G(Hinlc 
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■  Heir,  dcTlBPo, 

'Wbere  B  person,  who  taken  real  property  of  a  decedent  by 
devJse,  sad  also  bj  desceut;  or  who  taken  personal  property  as 
next  of  bin,  aad  also  aa  legatee;  or  who  takes  both  real  anil 
peraonal  property  in  either  capacity;  or  nbu  Is  executor  or  ad- 
niiliistrator,  and  also  takes  in  either  of  the  before  menlioneJ 
capacities;  would  be  liable  in  one  eapaoity,  for  n  demand  agaroKt 
the  decedent,  after  the  exhaustion  of  the  remedy  ngatnst  him  in 
another  capacity;  the  piniiiliff,  in  any  ni-tiiiji  tn  charice  him. 
which  can  be  maintained,  without  joining  with  him  any  othiT 
penuin,  except  a  person  whose  liabtttly  is  in  sT)  resperts  the  sanie, 
m»y  recover  aor  "im.  for  wliich  be  in  linblp.  altbontcb  'he 
remedy  againdt  him  In  nnolhpr  caiinrify  \vn»  not  eJthaHSted. 
Bat  this  section  does  not  increase  th<>  Hiim.  which  the  plaintlfi 
is  entitled  to  recover  agBinHt  him.  in  the  capacity  in  which  he 
i»  actnally  liable:  nor  does  it  charge  n  defendant  Indirldiially, 
who  is  liable  only  in  a  representative  capacity. 


HihyGoogle 
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ARTtCLIQ  THIRD. 

Action  to  ettdbliBh  or  ivipeach  a  mil. 

itD  actloH  M  eiUbllib  ■  will  nur  ba  brogtfiL 

Igment,   tbiC  will  be  esUbllsbed. 

Sment  idmUling  the  wQt  to   probotB. 

iUPt>  at  JadKineDt:   nirrocmlB''  <BtT, 

«t  of  iMt  wiu  In  oerUlB  p»im 

ilon  to  eiUblluli,  etc..  wUl.  relitlng  to  lal  proiM 


I  1801.  \«'Iieii  action  to  eBtalHUh  a  wtll  nuiT  be  bron«»t 

An  action  to  procure  a.  judgment,  eBtablisbing  a  will,  may  be 
uaiotalDed,  by  any  person  Interested  in  the  eetabliahmeDt  thereol, 
in  either  of  the  following  caies:  

1.  Where  a  will  at  real  or  personal  property,  or  both,  haa  b«B 
Giecuted,  in  such  a  mauner  sod  under  sucb  circum stance*,  tMl 
it  might,  under  the  laws  of  the  State,  bo  admitted  to  probate  in 
a  anrrognte'B  court;  but  the  original  will  is  in  another  State  M 
eountry,  under  such  circumataBcca,  that  it  cannot  be  obtaiwd 
for  that  purpoBc;  or  haa  been  lost  or  destroyed,  by  acddent  or 
design,  before  it  waa  duly  proved  and  recorded  within  the  Slate. 

2.  Where  a  wilt  of  personal  property  made  by  a  person,  who 
resided  without  the  State,  at  the  time  of  the  eiecution  thereof, 
or  at  the  time  ot  hia  death,  has  been  duly  executed,  accordioit 
to  the  laws  of  the  State  or  country  in  which  it  was  executed,  « 
In  which  the  testator  reaided  at  the  time  of  hia  death,  and  the 
case  ia  not  one,  where  the  will  can  be  admitted  to  protiatei^i 
surrogate's  court,  under  the  laws  of  the  State. 

1  It.  8.  ST,  I  eSn  aod  parti  nt  H  OM,  8Ti,  68>  uQ  tin  wlnle  at  H  M  ■■< 
tS«  (Z  Bdm,  S8,  m. 

g  1S63,  JndBment,  that  will  be  entBhllahed. 

If,  in  Bueh  an  action,  the  facta  necessary  to  eetablish  the  xalU- 
ity  of  the  will,  as  preacribed  in  the  last  section,  are  satisfactorfll 
proved,  final  judnment  must  be  rendered,  establishing  the  wUl 
accordingly.  But  where  the  will  of  a  peraon.  wbo  was  a  residenl 
of  the  State  at  the  time  of  his  death,  la  established  as  pre»cribrf 
In  the  last  aection,  the  judgment  eatablisbing  it  does  not  affect 
the  construction  or  Tolidity  of  any  provision  contained  therein: 
and  such  a  queatlon  ariaing  with  respect  to  any  provision,  moit 
b»  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  aa  ff  the  wiU  was  ne- 


i  1863.  JXBment  adnUUBK  tke  irlll  to  piob^te. 

Where  the  partiea  to  the  action,  who  have  appeared  or  h«v« 
been  duly  summoned,  include  all  the  persons  who  would  be  necei- 
sacy  parties  to  a  special  proceeding,  in  a  surrogate's  court,  tor 
the  probate  ol  the  same  will  and  the  grant  of  letters  therenpoii. 
if  the  circnmstances  were  such  that  it  could  have  been  proved  in 
a  BUrrogate'a  court;  the  final  judgment,  rendered  aa  preecribtd 
In  the  last  section,  must  direct,  that  nn  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  hnving  jurisdiction,  and  be  re- 
corded it)  his  office:  nnd  that  letters  tPRlnmcntary.  or  letters  of 
administration  with  the  will  annexed,  be  issncd  thereupon  froa 
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ler,  and  with  like  effect,  as  upoo  ■ 
3  S.  8.  OT,  lut  pirt  ot  I  era. 
I  ISM.  OoBteats  of  JaflKBicBti  ■arrav>te*a  datr. 

A  «ip7  of  the  wilt  80  estabHshed,  or,  If  It  Is  lost  or  destroyed. 
the  labstaDce  thereof  must  be  iucorporated  into  a  final  judBmant, 
rtndered  as  preseribed  in  the  last  sectloQ;  aod  the  surrogate  most 
record  the  same,  and  iaaae  letters  Iherenpoii,  aa  directed  in  the 

indgmeiit. 

I  INSB.  Proaf  at  lost  -*t1I1  In  certula  eases. 
Bat  the  plaintiff  Is  not  entitled  to  a  iadKment,  estabU^tng  a 
lost  or  destrofcd  nill,  as  proacribed  in  this  article,  unless  the  will 
I  in   eiiatenee   at   the   time  of  the   testator's   death,   or   i 
"  "       ■       ■    trored   in   his  .llfetitne;    a    "    ' 
nctiy  proyed  by  at  least  t' 
r  draft  belne  equiTaleat  ti 
It.,  I  mi,  aiB'd. 

1   18««.    AetKm   to    estitbllsk,   tita.,   will,    relattas   to   leal 

The  TalfdItT,  constrnctlon,  or  effect,  under  the  laws  of  the 
State,  of  a  tettamentarT  diaposition  of  real  property  situated 
within  the  State,  or  of  an  Interest  In  such  propertj,  which  wouhl 
descend  to  the  heir  of  an  intestate,  ma;  De  determined,  In  an 
letioD  brought  for  that  pnrpose.  In  i<ke  mtinner  aa  the  Talidlty 
of  a  deed,  purporting  to  eonTey  land,  ma;  be  determined.  The 
Jad^eot  In  BDCh  an  action  may  perpetnal)7  eajoln  any  party  from 
settinf-  np  or  from  Itopeachlng  the  devise,  or  otherwise  making 
any  claim  in  coiitravenlion  to  the  determination  of  the  conrt.  . 
at  Jaatice  requires.  But  this  ar^tlnn  does  not  apply  to  a  caae, 
where  the  questiou  In  controverHy  in  determined  by  tlie  decree 
of  a  sarrogate'a  conrt,  duly  rendered  upon  alteKatloos  for  that 
--   prescribed   in  article   first  of  title  third  of  chapter 


1 189T.  Retro sneatlTe  eSeot  of  tkis  artlole. 

The  proTisioDS  of  this  article  apply  na  well  to  nilla  made  betoro. 


DoliiHihyGoOHlc 
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ABTIC1.E   FOURTH. 

General  and  tnisoettaneoua  proviaiont. 


e  CoosoIIdBted  LiKS, 
w.    i  H».l 

I  1860.  (Am'd.  IHVB.I  Hecelvt^F,  m»  mticettmim  ot  mwnUlat 
exeoBtoF,   eto. 

Where  tbe  estate  of  a   decedent  bas  been   brought  nnder  tb? 

juriHdietion  of  the  supreme  court,  bj'  an  action  for  partition  or 
distribution,  or  tor  tbe  construction  or  establishment  of  a  will, 
the  court  tnaj.  npon  the  death  of  tbe  sole  Rarririne  esecotor, 
appoint  a  receiver  of  tbe  estate,  pending  tbe  action,  up«D  lock 
terms  nnd  conditiona.  and  upon  such  notice  to  the  parties  ioln- 
esled,  as  the  court  direrts.  aud  npon  such  security,  it  any,  u  to 
ihe  court  seems  proper.  For  the  purpose  of  carrying  into  efferl 
the  judgment  and  orders  of  the  cobrt  in  relation  to  tbe  estate. 
a  reeeivec  bo  appointed  is  the  successor  in  Interest  of  the  snr- 
riviDK  executor;  aud  has,  subject  to  tbe  <jirectioD  of  the  court, 
the  tike  poner,  as  an  administrator  with  tbe  nill  anueieil. 

L.  Itfet,  ch.  »43. 

S    1870.   Next    at   kin   deSned. 

Tbe  term  "next  of  bin."  as  usetl  in  this  title,  includes  all 
those  entitled,  under  tbe  provisions  of  Ian  relating  to  tbe  dli- 
tri  button    of   personal    property,    to   aha  re   in   the    nnt>equeatlml 

assets  of  a  decedent,  after  paj-ment  of  debts  and  e "*''" 

than  n  survtving  husband  or  wife. 


.i-.<i",G(Hinlc 


t.  IS,  t.  4, 8. 1  ACTIONS.  S§  1871-78 

TITLX  IV. 

Othar  ■pecial  actions  and  rights  of  aotioA, 

litklg  ].  Jndfiiwat  credtloc'i  netlOD. 

2.  AcUDD  br  ■  prlTita  pcnon  upon  id  offlcUl  boDd. 

3.  Action  b7»pm«t8  penon  (or  a  peniltj  or  (orteltoB. 
1.  9;TtilB  aettoDB  to  r#«jT»r  damagn  for  wrong*. 

AKTICLEl  FIR9T. 

Judgment  creditor's  action, 

gmeat  crcdttoc  may  tx-lnf  tctlOD. 


'^ 


JSJr   Be^lTWrn^'l)^. 


1870.  I 


'  b*  pompeUed. 
■itlcle:  trbii  propertr  ciDDOt  be  n*cb«fl. 


1  18T1.   vr^na   JndBment  creditor   may  brluK  KCtlon. 

When  an  execution  asaiDHt  the  property  of  n  judgment  debtor, 
baaed  out  ol  a  coart  of  record,  bb  (prescribed  ia  tbe  next  section. 
luu  been  returned  wholly  or  partif  unaati»Qe>).  tbe  juilgmeat 
creditor  may  maintain  au  action  against  tbe  judgment  debtor, 
Bud  nar  other  person,  to  compel  the  discoTer;  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof;  to  him,  or  to  any  othtr  peraon;  and 
to  procure  BdtistacCion  ot  the  plaintifTs  demaiii],  aa  prescribed  in 
the  next  ae«tion  but  one.  ^liure  the  execution  whs  ieaued  as 
prescribed  In  section  1034  of  this  act,  aad  a  deft'ndant  not  Bum- 
maned  in  the  originnl  action  is  made  a  defendant  Id  an  action 
broueht  under  this  section,  i>ersonul  property,  owned  by  him 
Joiutb  with  the  defendants  summoned  or  with  any  of  them, 
may  be  aaplied  to  the  satisfaction  of  the  plaintifTa  demand  as 
prescribed  in  this  article. 

2  B.  S.  173,  I  se  {2  Edm.  1801.    Bee,  >!»,  H  £17.  -US  and  821,  ante. 

I  1872,  To  what  eoaaty  exeantlon  moat   hsTe  laaned. 

To  entitle  the  jadgment  creditor  to  maiatain  an  action  a*  pre-- 
scribed  in  the  last  section,  the  execution  aijst  have  been  issued 
as  (oDowa: 

1.  If,  at  the  «me  of  the  commenceme 
inent  debtoria  a  resident  of  the  State,  1 
wbere  be  realdes. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  aheriff  of 
the  cotmty  where  he  baa  an  ofBce,  for  the  regular  transaction  of 
bOBineBB  10  petBon;  or  if  he  baa  no  such  office  within  the  Stale, 
to  the  aheriff  of  the  county  where  i:he  judgment- roll  ia  filed, 
onleaa  the  eseeution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered:  ia  which  caae,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
trsnsCTipt  of  the  judgment  is  filed. 

f   1873.  IVkat  property   mar  be   reacked. 
Tbe  Goal  jndgment  in  the  action  lunst  direct  and  provide  tot 
ttic  •atlsfsctltfii  of  the  Bnm  due  to  the  plaintiff,  oat  of  any  010067, 

40T  '.'^l*-' 


thing  in  BctioQ,  or  other  perBonal  property,  belonciiiK  to,  or  dnc 
to  the  judgment  debtor,  or  held  iu  trust  for  him,  which  is  dii- 
covered  In  the  action;  whether  th«  same  might  or  might  not 
have  been  orlginallf  taken  by  virtue  ot  an  execution. 

1  B.  S.  TBO.  I  Sa. 

I  1BT4,  latercst  ot  JadBmcBt  dehl*r  In  l&nd  aomtraat  mmr 
be  rpMohed. 

The  final  Jndgflient  In  the  action  must  also  direct  and  proTHe 
for  the  BatisfactioD  of  the  earn  due  to  the  plaintiff,  ont  of  tb# 
interest,  il  any,  o(  the  judgment  debtor.  Id  b  contract  for  the 
purchase  of  real  property  by  him;  either  hj  selling  the  interett, 
or  hy  transferring  it  to  the  judjfment  creditor,  in  such  a  taanner 
and  upon  Huch  temiB,  as  th(>  court  deems  moat  conductye  to  the 
intereata  of  the  putties.  Where  the  person,  bound  to  perform  tile 
contract  to  the  judgment  debtor,  is  a  defendant  In  the  action,  the 
final  judgment  may  direct  a  speciGc  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  In  the  <MntTact 
is  directed  to  be  sold,  to  the  purchaaer. 

1  R,  3.  TM.  t  0  (1  Bdm.  696),  tm'd.     See  |  I2IW. 

1  tSTR.  Id.i  bow  applied. 

In  a  case  specified  iu  the  last  section,  the  yaltie  of  the  intertrt 
of  the  indinnent  debtor  holding  the  contract  must  be  asceitaiDH. 
under  the  direction  of  the  conrt;  and  so  much  thereof  na  la  neeea- 
aary  must  be  applied  to  the  payment  of  the  anm  due  to  the  plaia- 
titr,  and  the  residue,  if  any,  to  the  benefit  of  the  jodgmevt  debtor. 
M..  I  8. 

i  1ST«.  iBjBBstlOB  nar  be  laaaed. 

A  temporary  injunction,  restrainlM  the  transfer  to  any  peraon, 
or  the  payment  or  deliyerr  to  the  judgment  debtor,  of  any  money, 
thing  In  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  tht 
sum  due  to  the  plaintiff,  may  be  Brauled  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  gorcrned  by  the  proTisions  of  article  first  of  title  second  o! 
chapter  seveuth  of  this  act;  for  which  purpose,  the  injunction  h 
deemed  to  be  one  of  those  specified  iu  section  603  of  thii  act. 
3  R.  B.  1I«.  I  W. 
'     I   ISTT.   REoel-rer   n>B7   be  BppolBted. 

The  court  may,   by  a 
jndgment  ir   ''■-  ----- 

..  J, 

„ --,  as  justice  requires,  any  property,  real  o 

book,    voucher,   or   other   paper,   or   to   execute  any   i 

which  it  deems  nrccsaary,  for  perfecting  or  asauring  the  recei*er's 
title  or  possession. 

S«   1)   TU-TIS  Bi>d  Tia,  ant*. 

I  1ST8.  RA«r  dlieOTery  BiKy  be  eampelled. 

A  discovery  may  be  coinpelied  in  an  action,  brought  a*  pre- 
scribed la  tbia  article,  by  directing  the  person,  required  to  make 
It,  to  appear  before  the  court,  or  a  referee  appohitcd  hy  it,  asa 
to  be  examined  under  oath,  concerning  the  mattera  pertahtisg  to 
the  diacoTory.    But  this  scctioa  don  oot  affect  Ibe  rifht  ot  tbt 


f  1S7».  AppIIOKIlou  of  thiB  article  I  what  DropertT  eBnaot 
be   peaelied. 

This  article  does  not  applj  to  a  case,  where  a  judgmpiit  debtor 
ii  a  corporntion,  ^^reated  by  or  uiidpr  tbi!  Iuwh  of  tbe  State.  Nor 
does  it  authorize  tbe  discoverj  or  seizure  of,  or  other  interference 
with,  any  property,  which  ia  eipreealy  exempted  by  law  from 
leyy  and  aale.  by  virtue  of  ■□  execution;  or  any  uionpy.  thing  in 
action,  or  other  property,  held  in  trust  for  a  Judgment  debtor, 
where  the  triiBt  hue  bi-en  created  by,  or  the  fund  so  held  In  trust 
has  proceeded   from,  a  person  other  than  the  judgment  debtor; 


arningB  of  the  judKraeot  debtor  for  hi 
I  within  siity  dij 


rendered  within  siity  d>iyB  neit  before  the  comnicncpment  of  the 
Bction,  where  it  Is  made  to  appear,  by  hia  oath  or  otherwise,  that 
those  earniuRS  are  necewary  (or  tb^  use  of  a  family,  wholly  or 
partly  snpported  by  hie  labor. 

L.  ISTO.  eb.  ISI.  i  t.  nbd.  1  ft  Bdm.  '611;  ».  B-  8.  ITC  cb.  1,  t|  U  aWl  M 
d  Bdm.  1801.    Sse  Oo.  Fioc.,  |  !»T. 
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§S  188&-S8  ACTION  ON  OFFICIAL  BOIV:     'BH^^H'* 

ARTICLE!   SBCOHI). 

Action  by  a  private  person  vjxm  an  official  bond. 

Bm.  1880.  Applleatloo  tor  Icara  to  (ut  ihErlS'i  bond;  pnw(  nqslicd. 
IBSi.  Buc™MfTe''«ct5jni'""'   "   ™       ^""l"''- 
1883.  Indorumenc  npon  UHHtton. 

188*.  CoUMtloD  of  uecutlon;  wben  ■  detcnce  to  nbKiiBwt  letlM. 
188S.  Wbei  clilDiiiti  cnlllled  to  rgUbla  dlitrlballan. 
1BS6.  Anion  upon  a  ■urrogiitB'B  bond. 
18ST.  Action  npou  ■  connly  tHB«urer-s  bona. 
18S8.  Actions  D|»n  offldit  bondi  of  other  offlooii. 

1  18B0.  [Am'd,  16&K.]  AppllcKtloB  for  leave  to  Due  aherin 
bondf  proof  reqnlredk 

Where  a  sheriff  n  liable  for  the  escape  ot  a.  priBOQet  committed 
to  bis  custody,  or  is  guilty  of  un;  other  actionable  defaalt  or 
misconduct  in  his  office,  the  person  injured  thereby  may  aiqily 
to  the  supreme  court,  for  tesTe  to  prosecute  the  aheriCTE  official 
bond.  The  application  must  be  accompanied  witb  proof,  bj  affi- 
daTit,  of  the  defantt  or  misconduct  comjitaiued  of,  and  that  aalll- 
(action  of  the  same  has  not  been  received;  aud  with  a  certified 
copy  of  the  official  bond. 

2  B.  a.  *n,  it  1  and  a  (2  Edm,  *Kj;  K  ISK,  tb.  Mfl. 

I  1881.  Order  Kmntlnc  iMTei  ■.ctlon  therrapan. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  ordw. 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  it 
the  applicant  was  the  obligee  naiuc<l  in  the  bond,  except  as  other- 
wise eipressly  prescribed  in  this  article. 

Id..  I  S.    ate,  alw,  1  U.  S.  ETS.  (  OT  (1  Gdm.  »1). 

i   ISSa.   [Am'd,   1880.}    SocceiialTt!  sctloaB. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  pithn 
before  or  alter  judgment  in  tne  first  action,  obtain  an  order, 
toitting  him  to  maintain  another  action,  in  the  same  court,  _ 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
o(  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  nffected  by  the  pendency  of,  or  tb# 
recovery  of  judgment  in,  any  other,  except  as  otherwise  eipressty 
prescribed  in  this  article. 

Id.,  il  G.  0.  T  and  S,  asi'd  and  conuUdntedi  L.  leW.  ch.  MS.    See  ) 

pMt. 

I   188S.   IndAPBemcnt  upon   exeeatiiiB. 

Where  an  execution  is  issued  upon  a  judgment,  recovereJ 
against  the  sheriff  and  any  of  his  surptirs.  in  an  action,  brought 

fiursunnt  to  the  last  four  sections,  the  pluintiiTB  attorney  mnft 
n<Jorse  thereon  a  direction  to  collect  the  Kntnc,  in  the  first  place. 
ont  of  the  property  of  the  sheriff,  and,  if  sufficient  properij  of 
the  sheriff  cannot  be  fonnd,  thea  to  collect  the  deficiency  ont  of 
the  property  of  the  surety  or  sureties. 
Kt..  I  IS. 


r. .HinyGoOnlc 


(.  IS,  t.  4,  4. 2     A(?riON  ON  OFFICIAL  BOXD.  gg  1884-87 

I  18S4,  CAlIcctloa  at  exeentlont  wben  K  defence  to  •<■■>- 
•eWB*«t   natlmiL. 

It  U  a  defence  by  a  BOrety,  agaiDHt  whom  tin  action  is  brangbt 
upon  a  Eberiff's  official  boncl.  tbat  he,  or  any  other  surety  or 
unreties,  have  been  or  will  be  compelled,  for  want  of  Bufflcient 
proper^  of  the  sheriff,  to  pay,  upon  one  or  more  judgmonts 
recoTCPwl  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amonnt,  exclusive  of  costa,  omceca'  fees,  and  expeoBes,  equal  t4 
tike  enm  for  which  the  defendant  Ib  liable,  by  reason  of  the  bond. 
ft  i«  a.  partial  defence,  that  the  difference  between  the  aggregate 
amonnt,  so  paid,  or  to  be  paid,  and  the  earn  for  which  the  defend- 
ant IB  thus  liable,  is  leBs  than  the  amount  ol  the  piaintitTa 
demand. 
3  B.  8.  ITS,  II  la,  13  ind  14. 

I  ISSS.  Wken  cJmlaimatm  entitled  to  ral«¥le  dlBtrlbsHoB. 

It  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
end  by  actlona  upon  the  iherlff's  official  braid,  as  prescribed  In 
tUs  article,  eicceda  the  aam  for  which  the  aureties  are  liable, 
the  court  must,  upon  the  npiilication  of  a  peraon  who  haa  ob- 
tained leave  to  prosecute  the  bond,  made  ujion  notice  to  the  plain- 
tilTs  attorney,  ]n  each  action  then  pending  upon  the  sherifTa 
cAcial  bond,  and  In  each  uncollected  judgment  recovered  there- 
npoo,  direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  aureties,  among  the  persona  In 
favor  of  whom  the  liabilitleB  have  accrued,  in  proportion  to  the 
amount  which  each  one  ia  entitled  to  recover;  to  be  ascertallied 
by  a  reference,  or  in  such  other  manner  as  'the  court  direria, 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  BUm 
collected  or  to  Em  colle««ed  by  virtue  of  a  judgment  tiierein.  Bnt 
tlib  section  does  not  anthoriie  the  court  to  compel  a  plaintiff  to 
refond  any  money,  collected  and  received  by  him,  in  good  faith, 
■..« 1 •  — ^.-  -•  — V  —  order. 


I   IBM.  AsUon  npon  ■  ■nn-srnte'a  bond. 

IVhere  a  larrogBte,  or  an  officer  acting  as  surrogate,  Is  gniltr 
of  »Dr  actionable  deCanlt  or  misconduct  in  his  office,  the  pereoB 
Injnred  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
^Scial  bond. 

Id.,   fl  U  and  so.    Bm  I-  18B8,  cb.  218  (S  Bdm.  MO). 

I  XS87.  Adtlon  ai^on  a  conntr  tpcaanrep's  bond. 
WDere  a  certiBed  copy  of  the  order  or  Judgment  of  a  court, 
dlrvctins  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
pentoiu  designated  therein  any  money,  stocks,  securitieB,  or  other 
Investinents  held  by  him,  subject  to  the  direction  of  that  court 
!•  served  npon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tkm,  the  peraon  Injured  thereby  may  apply  for  leave  to  prosecute 
bia  official  bond.  Service  upon  a  county  treasurer,  a^  required 
iff  tlii*  seetion.  may  be  made  personally,  or  by  leaving  the  paper, 
dtlicr  «t  hia  office,  during  his  absence  therefrom,  with  a  person 
of  niitAble  age  and  discretion,  having  charge  of  the  office,  or  at 
Urn  r«0idence,  or  his  last  residence  within  the  county,  with  ft 
peiwon  of  anitable  age  and  discretion. 
I)aa  tt-   "T*-  di.  S2«.  II  1  ■04  3  (9  Edm.  »««. 

■*'*      _^  i-.<i",G(Hinlc 


§§  1888-S3  ACTION  ON  OFFICIAL  BONO.     c.  18.  t.  4,  ••  8 

I  188S,  AetloB*  apom  oaelal  bonds  of  «tk*r  oflteara. 

Where  a  public  offioer  ia  required  to  give  an  official  bood  to 
the   people,   and   special   proviafaa   ie   not   made  by   law   for  the 

Erosecution  of  tLe  bond,  by  or  far  the  benefit  of  a  peraon  nho 
aa  auatained,  by  hia  default,  deliDQuencj  or  misconduct,  an 
injnry,  (or  which  the  anretiei  upon  the  bond  are  liable,  anch  a 
peraon  ma;  apply  for  leave  to  proaecute  the  delinquent'a  offidAl 

Be*  L.  IBTt,  cb.  CM,  |i  1  awl  3  (•  Bdm.  MO):  B-  S.,  U  Z1-3I. 
f  ItUIS.  Action^  elc,  under  the  laat  three  ■ectlnna  T9KU- 
Intrd. 

Sectiona  I8S0  to'lSSS  of  thia  act,  botli  inchislve,  Kovera  an 
application,  made  oe  preacribed  in  cither  of  tbe  laat  three  eectiooa, 
and  each  aofion  brought  pursuant  to  an  order  made  tbecenpon. 
aa  If  the  delinquent  officer  and  his  anretles  were  named  therein 
luatead  of  the  aheriff  and  hia  anreties. 

I  ISMl.  Recelvere,  etc.,  deemed  pabllo  aSeeFa. 

A  receiver,  an  aaelKoee  ot  an  inaolTent  debtor,  or  a  tmatee  or 
other  officer,  appointed  by  a  court  or  a  jadge.  Is  a  public  officer, 
within  the  meaning  of  the  Inat  section  but  one:  but  where  be 
waa  appointed  by  or  pursuant  to  the  order  of  a  court,  or  tn  a 
special  proceeding  apecified  In  title  twelfth  of  chapter  seventeentb 
of  thia  act,  the  application  for  leave  to  proaecnte  his  official  bood 
must  be  made  to  the  court  by  which,  or  pnrenant  to  whoae  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  M 
the  case  may  be.  Ao  action,  brought  as  prescribed  In  tbis  sectioii, 
mnat  be  brought  In  the  court  to  which  application  is  made  tor 
leave  to  bring  it. 

I  1881.  De^wnd  ot  ■aOBcn  iThcn  ■eee*a>rr'  before  nwlt- 

Where  tbe  default,  by  reason  of  which  an  application  for  leave 
to  proaecute  an  official  bond  ia  made,  aa  preacrlbed  In  this  article, 
conaiats  of  the  non-paymeut  of  money,  and  apecial  provision  ia 
not  otherwise  made  by  law.  the  applicant  muat  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  ia  not  neceasary  where  tbe 
applicant  baa  recovered  a  Jadgment  agalnat  the  officer. 

I  1892.  ApplteatloB  msr  be  nade  ex  v*rte. 

An  application  for  leave  to  proaecute  an  official  bond,  aa  prec 
acribed  m  this  article,  may  be  made  without  notice;  but  In  that 
oaae  the  officer,  or  either  of  hia  inretiei,  may  apply,  upon  notice, 
to  vacate  an  order  permitting  tbe  applicant  to  maintain  an  action, 
■pon  any  ground,  showing  that  it  ought  ugt  to  have  been  granted,! 


hv  Google 
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c.  16.  t.  i,  «.  8     ACTION  FOB  PENALTY,  ETC.  §§  1888-97 

ARTICLE  THIRD 

Action  bj/  a  private  person  for  a  penalty  or  forfeitun. 


I  I888.  AeilDB  br  persoB  ■pcqIm.IIt  «KKrl«Te<L 

Where  a.  penalty  or  forfeiture  is  giTen  by  a  Btatute,  to  tt  person 
•KgrleTed  by  the  act  or  omisiiioii  of  another,  the  peraon  to  whom 
it  la  given  may.  If  it  is  pecuaiary,  maiiitain  *q  action  to  recoTcr 
the  amount  thereof;  or,  if  it  consist*  of  the  forfeiture  of  a  chattel, 
be  may  maintain  bq  action  to  recover  the  chattel,  or  ita  Talue, 
or  other  damasea,  a.»  the  case  requires. 

3  K.  a.  4S0,  (  1  (3  Edm.  BCQ.  ani'd. 

I  18»4.  Aetlon  liT  «aaiBi<»  latomer. 

Where  a  penalty  or  forfeiture  Is  Riren,  by  a  itatnte,  to  any 
penon  who  aues  therefor,  an  action  to  recoTer  It  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compTomlBed  or  settled  without  the  leave  of  the  coort  in  which 
It  la  Drongbt.  . 

U..  U  >  iHl  e.    8a  I  SST.  uta. 

I  18WC  Id.j  ■erTlne  of  ■uibibab^ 

The  siimnv>i>B  in  an  action,  broaght  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  law  to 
collect  an  execution,  isaned  out  ol  the  same  court.  The  anm- 
mona,  when  isined,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  iminediately  after  It  has  been 
•erred,  the  officer  who  served  It  must  file  it,  with  hU  certificate 
of  Berrice,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  itaued.  as  the  case 


H.,  part  of  I  9. 

I  18»«.  Id,(  whcs  not  barred  br  »  eoIlostTB  r«c«T*ry. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  bronght  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery'of  a  Judgment,  for  or  against  the  defendant,  in  n 

bronght  therefor  \~ ■• "  *• -t-i'-i."-  • 

former  Judgment  t 
M.,  I  M. 

I    ISOT.  Indsraemcnt  apon   anBtvona. 

In  an  action  to  recover  a  penalty  or  forfeitnre,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  iitBtntc 
mast  be  indorsed  upon  the  copy  of  the  suramonB  so  delivered,  m 
the  following  form:  "According  to  the  provisions  of.  etc.:  adding 
Bocli  a  description  of  the  statute,  ne  will  identify  It  with  con- 
venient certainty,  and  also  specifying  the  section,  i(  penalties  or 
forfrfturea  are  given,  in  different,  sections  thereof,  for  different 
acta  or  omlsfllotuh 
IC.  Ifc 


§1898  ACTION  FOR  PENALTY.  c.  15,H»3 

I  1898.  'Wben  Dart  of  a  penalty  luitr  1>«  reeovercd. 

Where  a  statute  givea  a  peiMmiar;  penalt;  or  forfeiture,  not 
exceeding  a  epeciSed  sum,  an  action  ma;  be  maintained  to  recoTCr 
the  Bam  specified;  and  the  court.  Jury,  or  referee,  bj  which  n 
b;  whom  the  issues  ol  fact  are  tried,  or,  nhere  jodgment  a  tikeu 
bj  default  for  failure  to  appear  or  plead,  the  damage*  ire  um- 
talned,  may  award  to  the  plaintiff  tne  whole  atnq,  or  sucfa  a  put 
thereof,  as  be  or  It  deems  proportioaate  to  the  offence. 
J  B.  S.  «S>,  I  U.  aiB'A 
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ACTIONS  FOR  WRONGS.  fi   1898-1902 

r  icronga. 


1  1S»0.  Cli'll   >Bd  crlmin&l   pr'onecBtlona  n*t  merged. 

Where  the  violation  of  a  right  admits  of  a  cfvl]  and  also  of  a. 
criminal  proset'Ution,  the  one  in  uot  niprged  in  the  other. 

BK,    etc.,    In    Bane    <tt    anothcv- 

, ,r  maliciously,  in  the  name  of  another 

.  .  .._  .  t  tht  latter's  consent,  or  iiv  tlip  name  of  an  unknown 
pertuin.  commeni-ea  or  coutiaueit,  or  cauHes  to  be  commenced  or 
coDlinued,  an  ai-tJon  or  special  )>ru4.-eeJiug,  in  a  court,  of  record, 
or  not  of  record,  or  a  smciai  proteeding  before  a  judfie  or  a 
Ju8lii-c  of  the  peace;  or  tabes,  or  causes  to  be  taken,  any  proceed' 
ID;?,  in  the  coume  of  au  action  or  special  proceedinj!  Ja  such  a 
eonrt,  or  before  HUch  an  ofHcer,  eitlier  before  or  after  judgment 
or  other  final  determination:  an  nction.  f«  recover  damages  there- 
for, may  be  maiutnined  aKfliniit  him.  by  the  adverse  party  to  the 
action  or  special  proceedlnK;  and  a  like  action  may  be  tnnintained 
by  the  person,  if  au}',  whose  name  was  thus  used,  fie  is  also 
frailly  of  a  mJHdcmeanor,  punishable  by  laiprisonoieDt,  not  exceed- 

2  B.  8.  550.  f  I    (2  Edm.   Bill.    Seo  Pcml  Cnlp,  |  15S, 

{  1901.  Treble  and  other  Increaned  dnmOKe'  lo  b«  re- 
in an  action,  broiis:ht  by  the  adverse  party,  as  tireBcribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judicment,  is 
entitled  t«  recover  treble  damaiceii.  In  au  action.  broUKUt  by  the 
perscn  whose  name  was  used,  ns  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 
1<l.,  part  of  I  I,    Sh.  aim,  ||  lUSO  and  11S4.  ante 

g  l»nz.  [A>n*d,  lOOO.]  Action  tor  canatns  death  hy 
■rsllsencF,  et    eetern. 

The  executor  or  adannistrator  of  n  decedent  who  has  left  him 
or  her  surviving  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recorer  damages  for  a  wrrmRful  act,  neglect  or  de- 
fault, by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  won  Id  have  been 
liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof 
if  defltb  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  yearn  after  the  decedent's  death.  Wbeu  the  husband, 
wife  or  next  of  kin  do  npt  participate  in  the  estate  of  dcc-edent, 
nnder  a  will  appointing  an  executor,  other  than  such  husband. 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such 
husband,  wife  or  next  of  kin  shall  be  entitled  Co  hare  an  admiuia- 
4TS 
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trator  appointed  for  tbe  purpose  of  proseculios  such  action  for 
Uicir  benefit. 

L.   1MB,  r'li.  2Ho  ai^l  bj  L.    ISTu.cU.  7»  (7  Edm.  001).    Am-d  bjr  u  !»». 
cli.   221.    la  eatcl  Sept.   1.    ISUU.    See  I   UH4. 

I   1003.   [Am'd,    19040       Id.)    tor   nhoae   fcFneHt. 

The  damiiBei)  recuvered  in  an  aetion,  bronght  aa  prescribed  in 
the  luHt  Hection,  arc  pxt'luBivelv  for  tlii'  benefit  of  llie  det-edenl's 
huHband  'i>r  ivife,  and  next  of  kin;  and,  when  tbey  are  eollecled, 
tbey  mnst  be  diMtrilmtt'd  liy  the  plaintiff,  an  if  they  ircro  nnbr- 
quouthed  atiHets,  left  Id  his  batida.  after  paymeDt  ot  all  debu,  and 
eipenaes  of  administration.  But  the  plaintiff  may  dedutt  thert- 
from  tbt'  expeuHea  of  the  a^tiou,  the  reeaonable  funeral  etpeasn 
of  tlie  decedent  and  bis  conimiiuiioDs  npon  tlie  rexidue:  irhicb 
must  be  atlouud  by  tlie  Kiirrogate,  npoii  Jiotlce,  given  in  such  • 
manner  and  to  such  persons,  as  the  Kurrognte  deems  proper. 

L.  1147,  cb.  450.  I  2.  u  arn'O  b;-  L.  1X40  and  ISTC;  L.  1«04,  tb.  fili. 
In   errtcC  Srpt.   1.    1904. 

■  IIMM.    [Am'd,    ItMtS.]      Id.|   »aiaaBt    of   rccoTcrj-. 

Tile  damaKea  awarded  to  the  plaintiff  may  be  ancb  a  anm  ai  tbt 
jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  isHUes  of  fart 
are  tried  without  a  jnry.  the  court  or  the  referee,  deema  to  be  i 
fair  and  just  euuipenxatiou  for  the  pecuniary  injuriea,  reenltioK 
from  the  decedent  h  death,  to  tlie  permtn  or  persons,  for  whose 
benefit  tile  neliou  In  brought.  When  final  judgment  for  the  plain- 
tiff is  rendereil,  the  clerk  mnst  add  to  the  Kum  so  awarded,  interest 
tliereiipon  from  the  decedent's  death,  and  inclndc  it  in  the  jndc- 
menl.  The  inquisition,  rerdiet.  report  or  decision,  may  siiecifr 
the  day  from  which  in(erei<t  Ik  to  be  computed;  if  it  omits  bo  to 
do,  the  day  may  be  determined  l>y  the  clerK,  upon  affldarila. 

lit.,  mnnlnrfrr  of  I  2.  iin'd  bj  L.  184»,  cb.  2^;  L.  18Y0,  ch.  18  <T  Sta, 
BOn;  I^   iNBfl,  pb.  U4U. 

1   IDOO.  Ktxt   of    kin    deBiied. 

The  term,  "  next  of  kin,"  as  used  In  the  foregoing  section,  hw 
the  meaning  specified  in  section  1870  of  tbis  act. 

I  1900.  Actioa   (or  Blander  ot  m  iroman. 

In  an  action  of  slander,  bronght  by  a  woman,  for  words  im- 
puting unehastity  to  her,  it  is  not  necessary  to  allege  or  pror* 
spei'iat  damages.  If  the  plaintifF  Is  married,  the  damages  recoT- 
ered  are  her  se)>arate  property. 

I^   18T1,  cb.  210.   f   1    («  Eilni.  6T).    8t*  I  450,  ante. 

I  IMT.   Wliea  action    lor  llltcl   cannot    he   malntalBcd, 

An  nrfion.  civil  or  criminal,  cannot  be  maintaineil  against  a  re- 
porter, editor,  pnlilisher,  or  proprietor  of  a  newsi>Hper,  for  the 
unblitalion  therein  ot  a  fair  and  true  report  of  any  judicial,  le^ 
lative,  or  other  public  and  offlciai  pro<T.'ediDgs,  without  proring 
actual  ninKce  in  making  the  report. 

U  11W4,  <-h,  130.  II  1  nn.l  2  <5  Edia.   100). 

I   IDOH,  Tbe    last    section    qualified. 

The  last  section  does  not  apply  to  a  libel,  contained  Id  the 
bending  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
Hon  concerned  in  the  publication;  or  in  the  report  of  any  thing 
said  or  done,  nt  the  time  and  pbn-e  of  tbe  public  and  ofBciil 
proceedings,  which  was  not  a  piirt  thereof. 
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ARTICLE)    PIPTH, 

UUeellaneotu  actions  and  rights  of  e 


See  Consolidated  Laws, 


I  1913.   [Ana'tl,  18M.]      Action  npon  ladarment   rPKnlated. 

Except  in  a  cas^  where  It  is  otherwise  apecinllj  prescribed  in 
tbiH  act,  an  aetioD  upon  a  judgmeut  fur  a  sum  of  money,  rendered 
in  a  court  of  record  of  tlie  State,  oaunut  be  muintaiQed,  between 
tbe  oriKiual  partiea  to  tbe  judgmeut,  unless  citber 

1.  Ten   years  liave  elnpacd  siuce  tbe  doi^keting  of  micb  jud({- 

2.  It  was  rendered  agaitiBt  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  aummons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  baa  previously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  tbe  adverse  jiarty.  or 
(he  person  proposed  to  be  made  the  adverse  party,  personally, 
onleBB  It  eatiafactorily  appears  to  the  court,  tbat  personal  notice 
cannot  be  Kiven,  with  due  diligence;  in  which  case,  notice  may  be 
giTen  In  auch  a  mauner  as  the  court  directs. 

Co.    Piw..    I   T1.    U    isge.   ch.    SOS.    In   eiT«ct   Sept.    1.    1B96.    See,    alu, 

i   1S14.    ABelllarr   actton  for  dlacoi-ery  Bboltahed. 

An   station  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecntion  or  defence  of  another  action. 
Id.,  I  3S>,  tm-a. 

■  ISIB,  Action  opon  k  penal  bond. 

A  bond  in  a  penal  sum.  executed  within  or  without  the  State, 

■nd  containing  a  condition  to  tbe  eftect,  that  it  Is  to  be  void,  upon 

performance  of  any  act,  has  the  same  effect,  tor  tbe  purpose  oi 

■UintaininK  >n  action  or  special  proceeding,  or  two  or  more  sue- 

4TT 
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fpssive  actions  or  siipcial  proceediiigs  lliereupon,  as  if  it  nin- 
taiiied  a  odveiiant  to  pay  tile  simi,  or  to  pt-rfurm  the  act  Bpi'cified 
ID  tbe  coDdltion  tfaereuf.  But  the  damagea  to  be  recovered  lot  h 
breaob,  or  Bue<-eHHive  br^achi's,  of  the  L-oiiditiun.  cauciot,  in  tlie 
aggregatp,  exceed  the  jienni  anm,  except  where  the  condition  is  fnr 
the  pavment  of  mouey;  in  whirh  oase.  they  CHimot  exceed  llif 
peual  siiui,  with  intercgt  thereupon,  from  the  time  whin  the  ir- 
lendaut  made  default  in  the  perfurmauce  of  the  condition. 

8e#  2  B.  a.  353.   II   12  and  13  (B  Edm.  304) ;  bIbo  2  R.   S.  3JS.  378  (t 


. _  .  _  Jr  indorser,  may  recover,  m  na  af- 

tion  aKninxt  iiis  pniiclpa];  and  an  executor.  adoiiiilHtratar.  nr 
other  trustee,  may,  where  the  (runt  enlate  1b  InrfutHrient  to  re- 
imburse hiin,  recover,  in  an  action  ai^inxt  the  Ix'neliciRrj'  irbuni 
he  reprosenlH;  his  reiiKonnble  costs  and  other  expe^KeH.  lucurred 
necensarily  and  in  )£"od  faith,  in  the  prosei'Ution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beiiefi(-iar7. 
oiE  an  action  or  apecfai  proceeding,  relating  to  Ihp  deniiiul 
aecnred,  or  to  tlie  truHt  estate,  ai  the  case  reyuirea.  I'liia  section 
doen  not  alfe<:t  any  special  agre<-inent  rektiug  to  tboHe  coata  and 
expenttea. 
I.  1BS8.  fh.  314.   )  3   (4  EOrn.  483). 

1  leiT.  Action  npon  lout  nesotlnble  paper. 

Where  it  appearii,  upon  the  trial  of  an  action,  that  a  ne?Dti- 
able  promiasory  note  or  bill  of  cxchaaBf.  upon  n'lxich  the  adion, 
or  a  counteri'laiin  InlcrpuHed  in  the  action,  is  founded,  was 
lost,  -while  it  belonjred  to  the  party  cJalmlof!  the  anionnt  diip 
thereupon,  he  may  prove  the  contents  thereof,  li;  parol  i>r 
other  secondary  evideiin;,  and  may  recover  or  net  off  the  aniount 
due  tliereupon,  as  if  it  was  produced.  Bat  for  that  purpose, 
he  muat  give  to  the  adverse  party  a  written  niiilt'rtnkiuK,  in 
a  sum  fixed  hy  the  juilite  or  tbe  ri'fen-c.  not  le«fl  than  twice  th» 
anionnt  of  the  note'  or  bill,  with  at  least  two  sureties,  approveil 
by  tbe  Judge  or  tbe  referee,  to  the  effect,  tlint  lie  will  indeinnif]' 
the  adverse  party,  hla  heirs  and  personal  roijresenlativew,  against 
any  claim  by  Bn,v  other  person,  on  aecount  of  ibe  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  uf  sDch  a  claim. 

2  R.  8.  400.  it  T5  an.I  TR  (2  Rdm.  423). 

I   I&IS.  Tkc  iBBt   aeotloB  anallAed. 

Bnt  where  an  action  is  iiroseciitcd  c 
of  the  State,  or  by  a  public  officer  in 

or  the   public  ofBcer,  may   prove  the  c __   ,.  .„ „   ,. 

bill  of  excliHUKe,  by  parol  or  otbec  Nccoudary  evidence,  and  msv 
recover  or  set  oif  the  amount  due  Ibereopon,  without  glvii^  any 
securilj-  lo  the  adverse  party. 

S>*  L.  ISjS,  eb.  sa;  3  R.  S..  tjlh  ill.  772  (4  Edm.  045). 
47S 
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AGAINST  ASSOCIATIONS. 


Trn<K  V. 

other  actioaB  by  or  agftlnst  partloular  portiea. 


ARTICLE    PIH9T. 

Action  by  or  against  an  unincorporated  association. 

ISIfia.  How    prnniinl    wtvWp    or   summons    iDBde    upou    <¥rlBlD 
IS20.  PmcnKliugs  In  ftae  or  Aettti.  eic 


,  hy  ar  amttlont  aniio- 

An  BctioD  or  apodal  proceediDC  msy  be  mainlnlned,  hy  tiw 
prexidetit  »r  tr<>iigDrer  t>I  nn  iinfuc^nrporntPd  a4si>c>iuti(in,  onnsixt- 
ing  ot  wTon  or  more  persoDH.  to  recovpr  auy  property,  or  upon 
any  eaiiBe  of  action,  for  or  upon  which  alt  tlic  a!iHoeiat(>«i  may 
maintain  ancli  ;in  action  or  special  proo<ie<JinK,  by  reason  of  tbeir 
iaterest  or  uwneTKhip  ttiereiu,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintaint>d  by  snch  president  or  treas- 
urer to  recover  from  one  or  more  members  of  hucIi  aaaoeiation 
hi*  or  tlieir  proportionate  aliare  of  any  moncjji  lawfuily  ex- 
pended  by   snch   atiaiK-iution   for   the   benefit   of   anvh   aHaui'iatea, 

•i7» 
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or  to  eoforce  an;  lawful  claim  of  each  aaaociation  agaiust  such 
member  or  members.  Au  action  or  Epecial  proceeding  majr  be 
maintained,  against  tbe  president  or  treasurer  of  sucb  on  asso- 
ointion,  to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  wlilch  tbe  plaintiff  may  maintain  sucb  an  action  or 
special  proceeditig,  agaimit  all  tbe  associates,  by  renson  of  their 
interest  or  owuersliip,  or  claim  of  ownership  therein,  pilber 
jointly  or  in  coninion,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
weaning  of  this  section. 

L.  184B,  cb.  238.  I  1:  3  B.  S..  SCh  cd..  777  (1  £dm.  090):  L.  1S51. 
rb.    4S5;   3   R.   a.,   3tb  (hI..    T7S    (4  Eim.   C32>.    Sw  I   448,   lUte.     L.    1»00.    Pk. 

t   1920-  ProceedlnsB   la  cue  «t  death,  etc. 

The  death  or  legal  incapacity  of  a.  member  of  the  aaaociation 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
."cribed  in  the  last  section.  If  the  oHIcer,  by  or  againat  whont 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  tbe  pendency  thereof,  the  court  must  make 
au  order,  directing  it  to  be  coutiuued  by  or  against  his  Bucceasor 
In  office,  or  any  other  officer,  by  or  againat  whom  it  might  have 
been  originally  commenced. 


i  1»21.  [Am'd,  18&8.]  BCeet  of  jBd«mentt  exeeatloa 
thereapon. 

In  such  an  action,  the  officer  against  whom  it  is  brongbt  can- 
not be  arrested;  and  a  judgment  againat  him  does  not  authorize 
su  execution  to  be  isaned  against  bis  property,  or  bis  persoD; 
nor  does  tbe  docketing  thereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  Bum  of  money,  an  exccu- 
CiuD  issued  thereupon  must  retiuire  the  sheriff  to  satiiify  the 
fame,  out  of  any  personal  or  real  property  belonging  to  the 
Mssocistion,  or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.   1S4II,  cfa.  3SB,   I  1.    9«e  II  3  ind  1,     L.  1S8S,  dl.  !83.    In  eff«ct  Oct. 
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e.  IS,  t.  6,  ».  1  AGAINST  ASSOCIATIONS.  ti  1922-M 

I   1922.   Sabaeqiieiit    acllon    Bviiliiat    laeBibera. 

Where  an  action  has  lioeii  broni;lit  agaiost  an  offloer,  or  a 
count errt aim  lius  been  made,  iii  oil  nctiou  bruuglit  bf~  au  offl<;er, 
as  prescribed  ill  the  last  Ihree  nifctioDs,  auotbcr  ai'tion.  Tor  the 
same  cauae.  Hball  nnt  be  brought  aKainst  the  membera  of  tbe 
aenociution,  or  any  of  them,  until  aft^r  final  judKinent  in  tbe  firHt 
action,  and  the  return,  nbutly  or  partly  inuiatia&Kd  or  aiiexeeuted, 
of  an  exeeQtion  laeucd  thereu)ion.  After  »ucb  a  return,  tbe 
Iiarty  iu  whose  faror  tbe  exetutiou  whs  Issued,  may  maintain 
ai)  ucticin,  as  follows; 

1.  Where  be  was  tbe  plaintiff,  or  a  defendant  recoveriutc  upon 
a  eonoterclaim,  he  may  maintain  an  action  ngniust  tbe  members 
of  tbe  BBHOciation,  or,  in  a  proper  ease,  ngainiit  any  of  them, 
as  if  tbe  first  action  bad  not  been  brongbt,  or  the  cdiinterclahn 
had  not  been  made,  as  tbe  case  requires:  and  he  may  recover 
tberein,  aa  part  of  bis  damages,  the  coats  of  tbe  first  actiuii.  or 
ao  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  inaufficient  to  satisfy. 

2-  Where  he  was  a  defendant,  and  tbe  case  in  not  within  aub- 
dlTiaion  first  of  this  section,  he  may  maiutain  an  action,  to  re- 
cover tiie  sum  remaining  uucollocted,  aguiiii^t  the  pcreous  nbo 
composed  the  assuciatiuu,  when  the  action  asainat  him  was  c[>m- 
menccd.  or  the  nurrivors  of  theiu. 

But  thla  sef^tiou  does  not  affect  the  right  of  the  person,  in 
whose  favor  tbe  judgment  In  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceeding therein. 

Pirt  at  W.,   I  4.  am'S;   L.   1SB3,  ch.   1(13. 

I  IfMtS.  TUa  nrllele  permlaslvei  effect  upon  atalatc  ot 
limitation  a. 

This  article  docs  not  prevent  an  action  from  being  brought 
by  or  a^lnst  all  the  members  of  an  assucietion,  except  as  jire- 
BCribcd  in  the  last  section.  Where  an  actiou  ia  brought  against 
the  members  of  tbe  OHsociation.  as  |>resrrilied  iu  sulidivitiion  first 
of  tbe  last  section,  tbe  time  between  the  commciictuiient  uf  the 
action  by  or  against  the  uSIcer,  and  the  return  of  tbe  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
pert  of  the  time  limited  by  law,  for  the  commencement  of  the 


Section  1813  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed la  the  last  section  but  one,  against  the  members  of  niiy 
association,  which  keeps  a  book  tor  tne  entry  of  changes  in  the 
membersbip  of  the  association,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept 

8«  L.   186»,  cti.   IBT,   I  2   <T  Edm.   429);  >l8>  |I  1S13,   *Dte,   uid   IfilS, 
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II  l»2li^8  ACTIONS  BY  OK  c.lfi.tG,*.! 

ARTICLE  BBCOini. 

Aedotu  by  or  againat  certain  count]/,  toien,  and  municipal  <^pcm. 

'  mi.  ieOoBM  Sj  cFrMlo  ipeclB^  oOiMn. 
IMS!  The  "mi  iwo  Kc'lou  Qunhoid. 
IK).  Sealgutlon  ot  lucb  omcen  Is  Itw  lumnioiw,  vM. 

I   isas.   [Am-d,   isez.]     Aetlsik  br  m-   tax  pBrer  •salut  > 

VMbllO  ofllcrr. 

An  actioD  to  obtain  ■  judgment,  prerentiDg  waste  of,  or  tninrj 
to,  the  estate,  Tuode,  or  other  property  of  a  coontj,  town,  dty  at 
incorporated  vtllsKS  of  the  State,  may  be  maintained  agaioit 
anjr  officer  thereof,  or  any  agent,  com  mi  aai  oner,  or  other  pcrsoB, 
actiog  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  bi  t 
cori>ot'ation  whu  in  SBHegsed  for  aad  is  iiable  to  paj,  or,  wimia 
one  year  before  the  commencement  of  the  action,  naa  paid,  a  tu 
therein.  This  section  does  not  affect  any  ri^t  of  action  in  faTu 
of  a   county,   city,   town,   OT  incorporated  Tillage,   or  any  public 


, -„„  may  b 

_ r  trustees  of  a  Bcnool  district;  the  o 

the  poor  of  a  village,  or  city;  the  county  superintendent  or  Buper- 
intpnili'jits  of  the  poor;  or  the  superviaors  of  a  county,  upon  a 
coutract,  lawfully  made  with  those  otBcera  or  their  predecetsort. 
in  their  oBlcisI  capacity;  to  enforce  a  liability  created,  or  a  doty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recoi-er  a  penally  or  a  forfeiture,  given  to  tnose  officerl, 
or  the  body  represented  by  them;  or  to  recover  damages  for  in 
injury  to  the  property  or  rights  of  those  offlcers.  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  befOK 
the  cora  men  cement  of  their  term  of  office. 
I  R.  a.  (71.  I  n  13  KAm.  iwi:  t.  i«r,  cb.  xa.   m  affect  sapt.  i,  im. 

I  19Z7.  Action!  ■  sat  nut  BDcli  ofllcera. 

An  action  or  special  proceeding  may  be  maintained,  againat  any 
of  the  offlcers  BpeciGed  in  the  laat  set^tion,  upon  any  canae  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predeceaaora  in 
their  oSlcial  capacity,  and  within  the  scope  of  their  authority. 

I  1938.  The  lut  tiro  ■ectlanii  «Bitliaed. 

The  last  two  sections  do  not  apply  to  a  ease,  where  it  fa  spe- 
cially preicribed  by  law,  that  an  action  may  be  maintained,  Dy 
or  against  the  body,  represented  by  an  officer  designated  in  thoM 
aections;  but.  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  he,  must  be  conductad  by  the  perioni 
then  in  office,  who  represent  that  body. 
)  B.  a  471,  I M 


i-.<i",G(Hinlc 


e.  li  t.  5,  •.  2  AGAINST  OFFICERS.  H  lft2l>-«t 

I  192ft.  Denlsiiatlon  •<  ancb  ollecn  IB  the  ■Dmrnoaa,  etc. 

In  an  actiuu  or  sp^inl  pron'ediiiK,  brought  pursuant  to  section 
1926  or  aectioD  1927  of  this  act,  the  officer,  hy  or  affBlUBt  whom 
U  is  brongbc,  must  U)  dosciibed  ia  tlic  buuiiudiis,  or  other  ptocew 
jjy  whicli  it  is  commpcccJ,  and  In  the  aubauqiicnt  proceedings 
tborein.  by  his  individual  nnme.  with  the  addition  of  hia  official 
title.  An  objection,  (trowinB  out  of  nn  nmiMFinii  In  join  any 
fOicer.  who  oujcbt  to  be  joined  with  the  otherx,  iDiut  be  taken 
li?  the  annwer.  or,  in  a  specinl  proceediDK.  before  the  ctose  of  the 
case,  on  the  part  of  the  defendnnt;  otherwise  i(  is  waived. 

Id  .  II  03,   «e  ind  SS.  am'd  and  coiuolJdatcd. 

I  1930.  SueiwaBOr  bbt  ke  BabBtltnted. 

In  euch  ao  aclion  or  epeeinl  proccedlne,  the  court  must,  la  n 
proper  case,  sulMtitute  n  ruci.'i?b!hjt  iu  ofliue.  In  pince  of  a  person 
made  n  pnrty  in  bia  official  capaHly,  nlio  ]iii»  died  or  ceased  to 
hold  office;  bat  such  a  Buccesxor  Rhnll  tint  be  substituted  as  a 
defendant,  without  his  consent,  nuless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  bees  personally 
served  upon  liim. 

Id.,  fl   100  Had  101,   >ni-d. 

I  1(131.   'When  execution  agntniit  ofllcep  BOt  to  !>■««. 

An  execution  cannot  he  issued  upon  o  judRment  for  a  siira  of 
money,  rendered  against  an  ofBfer  in  an  action  or  spctial  pro- 
ceeding brouRht  by  or  against  him.  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  asainst  the 
iniafm.  nr  trustees  of  a  school  district,  or  the  commisHioner  or 
}  of  higbnnys  of  a  town.  In  either  of  those  cases, 
may  be  iS8ni*d  against  and  be  coileetpd  nut  of  the 

Sroperty  ojf  the  officer,  and  the  sum  collected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  acconnte,  except  as  otherwise 
tpeciatly  prescribed  by  law. 
U.,  H  tin  and  lOa,  am-d. 

4SS 
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ABTICIiS  THDID. 

aMonaandrtghttof  a^wnagairutamd  b«twmt  fottd  OMon 

■w.  imx  JnOcnKit  itXiMt  dafUOuitB  JatoUr  IniliW*.    wMa  M  HI  M 

IWJ.  lIucatlMi   iDdoncDUDt  tbanniMi. 

]Bn.  Haw  collected. 

im  Judnnenc.  how  dockaUd;  affnt  of  dMtottH: 

Iter.  Action  to  ci^ttn  dettudiDU  DM Sl^i-"^-       , 

IMS.  VomplalU  In  facta  mctloa.  ' 


eompoOBa  wpintalr.    Itote  ud  i«M>. 

Bi|bU  ol  'oia*  dabtan  not  mauad. 


]B«t.  8itlitf]a|  jDdcmaiil 


1«9.  When  p .„  «™  „„. 

1M7.  OoDtlauDc*  at  partnanbip  b 


_   lent  Bxdnat  defettdsata  JvIbOt   t>«eht«>4, 
wkett  au  *re  not  ■•rred. 

In  an  action,  wherein  the  complaint  demands  judgTuent  for  i 
■nm«I  money  againgt  two  or  more  defendants,  alleged  to  te 
Jointlr  indebted  upon  contract,  if  the  Bomniona  is  served  npoi 
oo«  or  more,  bat  not  npon  all  of  the  defendanta,  the  plaintiff  vaj 
pivceed  against  tbe  defendant  or  defendants,  upon  whom  ftlk 
served,  nnteas  the  court  otherwise  directs;  and,  if  he  recovers  find 
paga^nt,  it  may  be  taiien  aaainat  aU  the  defendanta  tluts  joiut^ 


I  1888.  Efleat  ol  anch  JadvincBt. 

Such  n.  judgment  is  concluaive  evidence  of  the  liabiUtr  of  ea^ 
defendant,  upon  whom  the  sumuionB  was  personaiiy  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  pnblication,  or  witli- 
out  the  State,  purauHut  to  an  order  for  that  purpose,  it  1ib«  tbe 
effect  aa  against  that  defendant,  apecifled  in  aection  4415  of  this 
act.  As  neainat  snch  a  defendant,  who  Ib  allowed  to  defend  after 
Judgment,  or  as  against  a  defendant  not  aummoned,  it  is  evidence 
only  of  the  eitent  of  the  plaintiff's  demand,  after  the  UablUty  of 
that  defendant  has  been  eBtabilshed,  by  other  evidence. 
1  B.  B.  8TT.  I  2  (S  Edm.  3BI).    Sea  }  127S,  ute. 

I'lOM.  BzecslIoBi  Indoraemmt  IherenpOB. 

An  execntlon  upon  such  a  judgment  must  be  issued.  Id  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  mnat  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defen^nt,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  U  prescribed  in  tiie 
nest  section. 

M..  I  *. 

I  108S.  Hovr  •olleeted. 

An  execution  agttinst  the  person,  Issned  upon  inch  a  Jodfmeiit. 
shall  not  be  enforced  against  the  person  of  a  defendant,  whow 
name  is  so  indorsed  therenpon.    An  ezecntion  against  propel 
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jadgrmeat,  sball  not  be  levied  upon  the  sole 


I  srao.  JB«Km«mt,  Haw  C*eket««t  eSeet  of  dookettnv. 

Wbeiw  «  JndKiueDt  has  been  taken,  aa  prescribed  in  eection  1632 
of  tlila  act,  the  clerk,  with  vbom  the  Judsmeiit-roll  is  filed,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
aut,  npoD  whom  the  aanimone  was  not  served,  the  words,  "  not 
anmmoned;  "  and  a  like  enti?  muat  be  made  b7  each  count;  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  'The  judgment 
does  not,  hf  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defeadanL  But  this  seclioa  doea 
not  affect  the  plafntlSTs  right  of  action,  to  charge  the  Judgment 
Dpon  any  real  property. 

I   ISSr.   AfjtloB     to     ekBr«e     AefcndMita     B»t     pvrawaBllT 


the  judgment  creditor,  flKBlnst  one  or  more  of  the  defendant*, 
who  were  aot  atimmoDed  in  the  original  action,  to  procure  a 
judgment,  charging  his  of  their  property  with  the  1001  remaining 
onpaid  upon  the  orlgioBl  Judgment. 

n.  Proe..  I  ST5. 

I  IMS.  Canpt»I«t  In  rack  >etl«a. 

The  complaint  In  such  an  action  mnat  be  verified;  mnst  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  moat  itat* 
the  sum,  remaining  anpald  thereupon,  at  the  time  of  the  yerlBca- 
tton. 

14.,  I  tJB,  tm'O. 
%  XB89>  Annrer. 

The  defendant'*  answer  Is  restricted  to  defences  or  counter- 
dainu,  which  he  might  have  made  in  the  original  action,  if  the 
■unmoua  therein  had  been  served  upon  him,  when  It  was  firat 
■trted  upon  a  defendant  jointly  Indebted  with  him:  objectiona  to 
the  judgment;  and  defences  or  counteidalnU)  whidi  have  arlaen 
^ce  It  was  rendered. 


I   IMO.    ProvlBlOBml    remadles. 

For  the  porpoae  of  obtaining  an  order  of  arreat,  an  injnnctlon 
Older,  or  a  warrant  of  attachment,  the  acdon  is  regarded  a«  being 
ftnnded  vpon  the  contract,  npon  which  the  original  judgment  was 
wcovered. 

I  IMl.  Ja«B_ewt. 

Where  the  judgment  li  in  favor  of  the  plahitif,  tt  most  de- 
termine the  BUm  remaining  tinpaid  npon  the  original  Judgment: 
— d  it  may  be  docketed,  and  an  execution  may  be  Isaned  there- 
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An  instrimiput  Mpei-[fied  in  Hcctinii  tn'o  hurnlred  and  thinj  of 
the  ili'btiir  iinJ  crcJittir  liiw  in  rtcfuifd  n  miflufsctiuu  piece,  fur 
the  imrposf  i>f  dbieliilr(rflii;,  «»  ii'*'*'"''"'^  '"  sw^io"  t^veWe  hun- 
dred and  Mixtv  of  ihEs  act,  The  clopki-l  iif  a  jiiilgnient,  recoTpwd 
upim  an  iuilelitcdni'SH  rcUiitnil  or  disi'linrgpd  thiTphy.  as  far  a» 
the  jiidpmeul  iiffi'cia  tlio  POmpoimiliUB  debtor.  Where  Ihe 
.  docbet  of  a  jndtfinciit  is  disu'linrftwl  thereupon,  n  special  entry 
must  be  made  upon  the  docket,  tii  the  eCTwt,  tbnt  the  jii.lgnisiit 
is  satisfied,  as  to  the  coiiiponiuiini;  dehl<ir  only. 

Part  Df  Id.,   I  3,    Am'd  by  L.    iwm,  vh,  310.      In    ttltet    H>7    ti    IH«. 


t  lU-Ut.  Action  uBBliiat  iternouB  engiiK^d  in  traniipartM- 
tloa. 

Ill  an  action  l>roU);ht  aKaiuxt  one  or  more  persons,  enK!<K^<'  "s 
a  jiiint-stork  OHBOf'intion,  tiurtiicrsliip,  or  otherwise,  in  tiit' 
periodical  transportation  of  pHsscu^cers  or  property,  an  objectiaa 
to  any  of  the  proeeedines  ennuot  be  tnhen,  by  a  person  properly 
made  a  defendant,  on  tile  proiitid  that  tlie  plaintiff  hod  joiufid 
-with  him,  aH  a  defeudaul,  a  |H-rsou  not  jciiutly  eu^axi'd  \Tit1i  him 
in  that  liuKineitH,  or  <ia  the  ground  that  the  plaintiff  has  failed 
HO  to  join  with  a  person  so  joiitrly  enKaKCd;  unless  the  persons 
BO  onjca^rad  have  at  least  thirty  dajH  lipfore  the  conimenceinent 
of  the  action.  Gled  in  the  clerk's  oWoe  of  each  connty,  in  w-hidi 
they  IrauHport  mssenKerx  or  property,  n  staleniert  showinit  fhi' 
names  of  all  o(  them.  A  statement  ao  liled,  is  conciiiHive.  fur 
the  piirposeH  spe<-ilied  in  this  seetion,  as  Bgaiusl  the  persons 
filiuK  it,  until  thirty  days  after  filinji;,  in  like  manner,  a  new 
statement,  showing  n  change  of  interest. 

I   1040.  'When    psrtnpr    not    aned    rrmalnii    Itable. 

Where,  for  an,v  cause,  one  or  more  partners  have  not  been 
joiiic<l  as  defendants  in  an  action  niHin  a  partnership  liability. 
and  Sual  judimtent  has  been  taken  nKninst  tlie  persons  made 
defendants  therein,  the  plaintiff,  If  the  jfldgment  reiuains  na- 
iiatlsfled,  may  mnintniii  a  si>t>nrate  action  iii>on  the  Mme  de- 
mand, against  each  omitted  partner,  nettlnf!  forth  in  the  com- 
plaint the  tMtti  specified  in  this  section,  an  well  as  the  facta 
constitnling  his  cnusi'  of  aclion  upon  the  demand. 

I  1B47.   ContlnaKncr      of     vartneralilp      bniilDeu     dnrlsK 

In  an  action   bronjrht  (o  dissolve  a  pnrtnership,  or  for  an  a<^ 

._._  ,._. . _..     ».    ^jjj^  jjjg  continued  proseration 

I   its   discretion,   by  order,  au- 
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tborisie  tlie  partneralilp  bUHincss  to  be  mntinupd,  <liirinfc  the 
pendency  of  the  aetioD  by  oue  or  iiiorc  of  the  piirtdfre,  uiHin 
their  executtug  and  tllag  with  Ibo  clnric  an  iiiidertakiriK,  io  Hiii^h 
a  euni  and  with  Muoh  aili'elieH  us  tlii'  order  |jri:s(:riln'ii,  tu  the 
effect  that  tbey  ivill  obey  rU  i>riler»  of  the  ruurt,  iu  U)«  actiMi, 
and  iK^rEonn  nil  things  uhirli  Iht;  jiidKiiii'iit  tlici'oiii  rpiiuirea 
tbeui  to  perform.  The  <rourt  iiiiiy  iiu|)UHo  Miich  olbrr  eitnditioua 
as  it  dcemB  proper,  and  It  mu.v  in  itH  diMfretinu  at  any  time 
thereafter  reguire  a  new  iinderlakiiiK  to  he  gireD.  The  court 
may  iiIho  atx.'ertnia  the  value  of  the  pnrtnerubip  prO)>erty,  oDd 
of  the  interest  of  tlie  ri'sijeetivc  |iurtiicrH  by  a  n-fereiiee  or 
otherwise,  aod  may  direct  an  ac(v>iiiitiuR  between  any  of  the 
partners:  and  the  jiidRment  mny  make  Kiii-b  proviiilon  for  the 
payment  to  the  retiring  parliiero.  for  their  Interest,  and  with 
res|>e<;t  to  the  riehts  of  eredttnrs.  the  title  to  the  parlncrMhip 
property,  and  otbern-ise,  an  justice  leiiuires.  with  or  witliout 
the  appuiutment  of  a  receiver,  or  a  sale  of  the  pnrlucniliip 
property. 
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ACnONb  IN  BEHALF 


CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ing:s  Instituted  in  Their  Behalf  by  SUte  Writ 

TITU    I.— IsUtu  IB  B(k*lf  ar  tha  Pwirl*. 
TITIA  U.-Bpwl»l  Fituwdlagi  laitltstcd  b;  Stat*  WHI. 
TITLE  Z. 

Actlona  in  behalf  of  tb«  p«ople. 


ARTIOIA  FIRST. 

Action  cigamat  the  usurper  of  an  <^Hee  orfranehiae, 

..  JHS.  AttoniFr-Beiienl  miT  idiiIdUId  nctloD. 

1MB.  Pnxaedlngs  wixa  eomplitnt  nimei  ilihtriil  Inmabcnt. 

ulQ  book!  md  p*pen. 


B«.  VMS.  Attorni 


18B0.  Fioul  jodinient  In  icUoa  tor  tuurplDg  ollica,  ate. 
1  1»4S.  Attn moT -««•>«&■  bmj-  nklatalu  boUob. 

The  attamey-getieral  ma;  mnintBin  an  action,  upoD  hia  ««• 
inrormation,  or  Dpon  the  complaint  of  a  private  penon,  in  etthcf 
of  the  following  cases: 

1.  AsaiitBt  a  pertnii  who  nsurpg,  intnidea  into,  or  niilawfnllr: 
hotda  or  eierciaes  within  the  State,  a  francblBe  or  a  pnblic  offict^i 
civil  or  military,  or  an  office  In  a  domestic  corporatloll.  I 

2.  Against  a  public  officer,  ciril  or  militar;,  who  has  done  o^ 
Buffered  an  act,  vrhicb  bj  law  works  a  forfeiture  ot  bla  office. 

3.  AgainBt  one  or  more  persona  who  act  ns  a  corporatioi 
within  the  State,  without  being  duly  incorporated!  or  eiercii* 
within  the  State,  any  corporate  rifrhtB.  privileges  or  franchfsW 
not  granted  to  them  by  the  Inw  of  the  State. 

4.  [Added,    IHIfUj   iim'd,    IIMIO.] 
Against    a    foreign    corporation    which    ezecciaes    within    -^ 

atote  any  corporate  riglits,  privilcgea  or  franchises,  not  grant* 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  bl 
violated  any  provision  of  law,  or,  contrary  to  law.  has  dot 
or  omitted  any  act.  or  hns  exercised  a  privilege  or  franchia 
not  conferred  upon  it  by  the  law  of  this  state,  where,  ii 
similar  case,  a  domestic  corporation  would.  In  accordance  i 
Hection  one  hundred  and  thirt.v-nnc  of  the  general  rorporntit 
law,  be  liable  to  an  action  to  vncate  its  charter  and  to  anni 
ita  eziBtence;  ot  which  exercises  within  the  at&te  any  corporal 


c  16,  t.  1.  ft.  1  OF  Wb  people.  ^  1M»-H 

fi^Is.  priTileges  or  fraDPhides  in  n  manner  <«ntTary  to  the  pub- 
lic policy  of  the  state. 

Od.    Ptik.,  I  43Z;  3  B-   S.   ESI.   I  2S    <2  Gdm.    MS);   L.    ises,    cb.  Ml. 


1    ltt4».   ProeeedlMara     wken     eonplKlnt     mbibbii     rlvhttal 

In  an  actloo,  brought  as  preacribed  In  tbe  Isit  section,  for 
nsurplnc.  intmdiiiK  Into,  unlawtnllr  holding,  or  ezercislng  sn 
office,  the  attorn«j-gener»l,  besides  atatlng  the  canae  ol  action 

In  the  complaint,  nmj,  in  bis  discretion,  set  forth  therein  the 
name  of  the  person  risntfull;  entitled  to  the  office,  and  the  facts 
•bowing  his  right  thereto;  and  therenpon,  and  npoit  proof,  t^ 
aOidaTit,  that  tbe  defendant,  by  means  of  his  nsarpation  or 
Intrusion,  has  received  an;  fees  or  emolumenta  belonging  to  the 
office,  an  order  to  arrest  the  detendaot  raaj  be  granted  b;  the 
conrt,  or  a  jndKe.  The  proTlsions  of  title  first  of  chapter  seventh 
•f  this  act  apply  to  sach  an  order,  and  the  proceedings  tberenpon 
and  anbseqnent  thereto,  except  where  special  proTision  Is  other- 
wise made  in  this  title.  For  that  parpose,  the  order  ts  deemed 
to  have  been  made  as  prescribed  in  section  549  of  this  act.  Judg- 
ment may  be  rendered  npon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  npon  the  right  of  th^ 
defendant,  as  jnstiee  requires. 
C*.  Prae.,  H  4»  >Hl  «M;  3  R.  8.  N3.  ||  30  lod  SI  (3  Mm.  tM}.  mm-d 

I  ISBO.   Action  trlnble  br  JBrr> 

An  action  bronght  as  prescribed  in  this  article  is  triable,  of 
course  and  of  right,  by  a  jury,  in  like  manner  as  if  it  tvas  an 
action  specified  in  section  968  of  this  act  and  nithout  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 

f  IfWl.  AasB^«tlaB  «t  aa«*  Ar  PBrson  estltled. 

Where  final  judgment  Is  rendered,  npon  the  right  and  In  fayor 
*f  tbe  person  so  alleged  to  be  entitled,  he  may,  after  tablog  the 
«ath  of  office,  and  glTing  an  official  bond,  as  prescribed  by  law, 
take  npon  himself  the  eiecntion  of  the  office.  He  must,  imaie- 
diatriy  thereafter,  demand  of  tbe  defendant  in  the  action,  de- 
Hrery  of  all  the  books  and  papers  in  the  custody,  or  under  the 
confrtd,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  hSb  been  bo  excluded. 

eo.  Pioe..  I  WT:  ■  R.  8.  BBS,  I  S3  (1  Eidm,  WS). 

I  IMS*  FraeeMllnKa  to  ofetaln  boolcs  aad  papers. 

If  the  defendant  refuses  or  noglocts  to  delirer  any  of  the  books 
or  paper*,  demanded  as  prescribed  in  the  last  section,  he  is 
coilty  of  a  misdemeanor;  and  the  snme  procefdines  mnst  be  taken 
to  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
prescribed  by  law,  where  a  person  who  has  held  an  office  refuses 
•r  Deglecis  to  deliver  the  official  books  or  papers  to  bfs  successor. 

H.,  I  M8.  aod  3  B.  B.  SS3.  I  33.    S»  I  ISZa,  into. 

I   IMU.  [Am*d,   I8S4.1    Dsnaaveat  how  recovered. 

Where  final  judgment  bns  been  rendered,  npon  the  right  and 
in  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
bf   action,   against   the   defendant,   the   damages   whldk  he  .has 
«*         »  C_.oo«;k- 
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00.   ProC.,    I  43S;   ■■»,   2  B.   B.   SSI.    K  34-3S. 

I   1954*  One  ftetlon  avalnut  ■eTerm]  persoMS. 

Wbcrn  two  or  more  iierHouH  claim  to  be  entitled  to  the  ume 
office  or  franchise,  the  attoroer-Koneral  may  bring  Ibe  sctiou 
Against  all,  to  dotcrmine  tboir  respective  rigbts  thereto. 

Id..  I  *40:  2  ft.  a.  58!.  {  *B. 

\  1   1«SS.    [An'd,   1800.]    Whea   iBjnneHoB  mar  be   Kraated. 

,  In  an  action,  brought  as  preaeribed  in  subdivision  third  or  (onrth 
o(  section  nlnetccD  hundred  nnU  forl^-eiKht  of  tbie  net,  the  final 
judgment,  in  tnror  of  the  plnintiff,  nmet  perpetually  Kttmin 
the  defendant  or  defendants  from  the  comtnlsKion  or  continuance 
of  the  art  or  acts  complained  of.  A  temporary  injunction  to 
rextraiQ  the  commisaion  or  conlinii.inoe  thereof  may  be  jranted, 
upon  proof,  by  affidavit,  tbnt  Ihe  defendant  or  defendants  have 
violated  aaj  of  the  provisions  of  cither  of  the  oaiil  Bubdlvisioiii 
third  or,  fourth  of  section  nineteen  hundred  and  forty-eight  or 
this  act.  The  proviiilona  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunctiou,  imd  the  procMtiinw 
thereupon,  eiccpt  where  provision  is  otherwise  made  In  this  tlilp. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 
KTButcd  as  prescribed  in  section  siiC'  hundred  and  three  of  this  act. 
In  the  trial  of  an  action  brought  as  prescribed  in  soWirtsloM 
third  or  fourth  of  section  nineteen  hnndred  nnd  forty-eight  of 
this  act,  a  party  or  a  witness  is  not  excnse'l  from  anaWMin^  a 
question  on  the  ground  tbnt  such  ansiver  wiil  tend  to  Incriminate 
Mm;  hut  such  answer  ennuot  be  used  an  evidence  nsalnst  the 
person  bo  answering,  in  a  criminal  action  or  criminal  proceeding. 

uir  as.  iB«e'.  aeeVjo*^.  sum.  a.  uiis.  "'        '    '        '  "  ' 

I  l&Se.  Filial  Jadtcment  la  actton  for  nsaFplav  ofllee,  ete. 

,In  atiy  other  nction,  brought  as  prescribed  in  this  article,  where 
ft  defetidnot  is  ndjudeed  to  be  guilty  of  UEurpiog  or  intrndinB 
Into,  or  unlawfully  holding  or  exereisiitg  nn  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  eicludlng 
him  therefrom,  and  In  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  tbe  action.  As  a  part  of  the  final 
judgment,  the  court  may.  in  its  discretion,  alao  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  eieeedinjc  two 
thousand  dollars,  Tbe  judRment  for  the  fine  may  be  docketed, 
and_  eieeulion  may  be  isHUed  thereupon,  in  favor  of  the  peopltb 
as  if  it  had  been  rendered  in  nn  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

Co.  Pioc.,  I  141;  dIu,  Z  R.  S.  BSO,  g  4B  (2  Bdm.  floei. 
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c.lfl,t.l.a.3  On«K  PEOPLE.  |S.1987-« 

AKTICLB3   BECOND. 

Action  to  vacate  letters-patent. 

Sac,  IftCT.  WbflB   ftttoTDflr-RDenl   maj   maiDUlu  acUon, 
1W8.  AclloB   IrtaWe  ij  Juct. 
ISM.  Copj  Dt  JadKownt-roU  to  be  DIM,   «tF. 
IBW>.  Trtiuerlpl  to  be  unl  to  wmntj  clerk,   mt. 

I  19BT.  'WbCB  attorney-K«ner>l  uay  mKlntaIti  •oUab. 

The  attonier-geiieral  may  maintaia  an  act  ion  to  Tacatc  or 
aniuU  letters-pate  at,  grauted  by  the  pimple  of  the  State,  in  either 
of  the  folIowiBK  cases: 

1.  Where  thty  were  obtained  by  meauB  of  n.  fraudulent  sug- 
Seation,  or  concefllment  of  a  material  fai^t,  made  by.  or  with  the 
knowledge  or  cooseat  of,  the  pcrHon  to  wliom  tfaey  were  issued. 

2.  Where  they  were  Issued  in  ignorance  of  a  mnterial  fact,  or 
thronsh   nijitahe. 

3.  Where  the  patentee,  ur  those  claiming  nnrier  htm,  have 
dmie  or  omitted  an  aet,  in  violation  of  the  terms  and  conditloDS 
upon  which  the  letters-patent  were  granted,  or  baye,  by  any 
other  means,  forfeited  the  interest  acquired  under  (he  same. 

Whenever  the  attorney-general  has  good  reason  to  believe  that 
any  act  or  oraiwrion,  specified  in  this  sectlOD,  can  be  proved,  and 
that  the  person  to  be  msde  defendant  has  no  sufficient  legal 
defence,  he  muat  commence  sucb  au  action. 

Ca.  Piw.,  I  «S3. 

I  tt»B8.  Aotlon    Mlabl«  br   J<irr- 

An  action,  broHEht  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  It  was  an  action  specified 
in  section  968  of  this  act,  and  without  procuring  an  order,  ■■ 
prescribed  in  loctioii  970  of  this  act. 

}  193S.  Copy  at  JndvmeBt-roIl  to  be  llled.  e*«. 

Where  final  Judgment,  vacating  or  nnnnlliug  letters-patent,  la 
rendered  in  an  action,  brought  as  prescribed  in  the  last  seclion. 
the  attorney -general  must  cause  a  copy  of  tlie  judtcment-rol]  to 
be  forthwith  filed  in  the  Q|Bce  of  the  secretaryof  SCnIe:  who 
mnst  make  nn  entry  in  the  records  of  the  commissionerB  of  the 
land  offiee  stating  the  suhstance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erlr,  granted  by  those  letters-patent,  may  thereafter  be  disposeil 
of  by  the  comTnlsafoners  of  the  land  office,  s«  it  the  letters-patent 
bad  not  been  issued. 

Co.  Prw.,  i  44«.  *Dd  part  at  1  MS,  am-d  and  connlidited:  2  R.  8.  BM.  H  M 

■Bd  »  (3  Bdm.  eoi). 

I  ISSO.  TrasBCplpt  to  be  srat  to  conntr  clwk.   etc 

Immediately  after  making  the  entry  prescribed  In  the  last 
■action,  the  secretary  of  Stale  mudt  tranFmit  a  certified  tran- 
■ivipt  thereof  to  the  clerk,  or  the  register,  as  the  case  requires, 
of  each  county.  In  which  the  real  property  affected  by  the  iudg- 
ment  is  situated.  The  clerk  or  register  must  file  it;  and.  If  the 
letters -patent  are  recorded  In  hts  office,  he  mnst  note  the  eon- 
tents  of  the  transcript  in  the  margin  of  the  record. 
b  1S«S,  A.  UO,  1 1  (4  Edm.  188), 
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r  IS   1961-66  ACTIOXS  IX  bMSLF.   ,  0.16,t.l,a.3 

ARTICLE!  THIRD. 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  msoy 

8cc.  1001.  WhPH  icllon  cannot  be  mnlnlalne.!. 


1  11)61.  lAm'd,  1M8S.1    'Wkea  action  cnnnot  he  mBliiti>.laed, 

Whenever,  by  tlie  ileplsion  of  the  nppellate  diTlsion  of  the 
supreme  court,  a  couBtruttion  m  given  to  a  statute,  an  act  done, 
ID  good  faith,  sad  ia  cootormity  tu  tliut  eooNt ruction,  after  the 
dccisioQ  was  made,  and  before  a  vevcmal  thereof  by  tbe  court 
of  nppeah^  is  so  far  Tiilid,  that  the  party  doioK  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lanful 
by  the  decision  of  the  court  below.  But  this  seclLon  does  oat 
control  or  affect  Che  decision  of  the  court  o(  appeals,  upon  an 
appeal  actually  taken  Leiore  the  reversal. 

2  R.  «.  eo2,   I  66  {2  Bdm,  0341,  iini'<l:  U  I8S5.  tb.  »4e. 
I  1802.  AcllOB   for   forfeidire,  etc. 

Where  renl  or  personal  property  lias  been  forfeited,  or  a  pen- 
alty incurred,  to  Ibe  people  of  the  State;  or  to  an  officer,  for 
their  use.  pursuant  to  a  provision  of  law,  the  attotDey-geDera.!, 
or  the  district-attorney  of  the  county  in  which  the  action  U 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  justice's  court  have  concurrent ,  jurisdiction  of  the 
action,  it  may  be  brought  In  either,  at  the  election  of  the  at- 
torn ey-general  or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  Hsme 

Stv  To.  Prop.,  I  «T:  2  B.  S.  401.  !  S  (S  Edm.  S03). 

I  1003.  Honer   reoaverctl)  bow  dl«poBe4  of. 

Money   recovered   In   such   an   action,   which   is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  Into  the  treasury  of  the  State. 
On,  BiM,  Id..  R.  a.,  I  3. 

I  1964.  CcTtKln   prooeedlngB    In    the   aotlon    resnlcted, 

Sopfions  1897  and  1S08  of  this  act  apply  to  an  action,  brought 


I  106S.  RecoornlVBiK^ei  how  forfeited. 

Where  the  cnndillon  nf  n  rccocniiianre  Is  Tiroken,  an  order  of 
tlie   court,   (Ifrecting   the   proaeeuticn   of   the   recogDiaance,    ia    a 
anfflciciit   forfeiture  thereof. 
Id..  I  m. 

I   lOOQ.  lAm'd,  1900.1      Action  on   recOKnIsanee. 

Where  a   recoBnlnnnce  to  the  people  in  forfeited,  and   the  dis- 
trict attorney  of  the  county   in   which   it   was  taken,   brings   an 
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aetiou  to  n'i.-0Ter  the  penaltj-  thereof,  it  is  not  neceiaary,  in  BUch 
sn  action,  to  nllege  or  prove  any  damage!),  by  roUHuD  of  the 
breach  of  the  comlition;  but  where  the  piviple  are  entitled  lo 
JudKineut  Iherein.  they  must  have  judgmeut  absolute,  for  the 
penalty  of  the  recuguizence. 

Z  R.   R.   IS).   I  28.   im'il.    Bn>  I  £XS.   intr.  and  J,    ISTS.  eh.    i'9.    Am'd 
bj  U  1W0,  rti.   as.    Also  jiarll)'  reri'aled  hj  U  IBOO,  cb.  Id.   S«-  Cuunulldiltd 
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ACTIONS  IN  BEHALF 

ARTICLE  FOURTH. 


■  UlSEaUr  •bUlud, 
o  to  b«  brinictit  ta. 


I  1B6V.  Ai^tton  In  conrt  ol  the  8Ia.te  for  pnbllo  !■■<■ 
■  lleBUll*-  obtained,  converted,  etc. 

Where  any  mooey,  fundB,  credita,  or  other  property,  held  or 
owned  by  the  Slate,  or  held  or  owned,  officially  or  otherwise,  for 
or  io  behnlt  of  e.  goverumentnl  or  other  public  interest,  by  s 
domestic  nmnicipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  Tillage  or  other  division,  subdivision,  deparlment,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  withont 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  dispostnR  of  the 
same,  or  both,  mny  be  mnintnined  by  the  people  of  the  State,  in 
any  court  of  the  State  haTing  jurisdiclion  thereof,  althouKb  a  rigU 
of  action  for  the  same  cause  exists  by  taw  in  some  other  public 
ttothority,  and  whether  an  action  therefor,  iu  favor  of  the  latlet, 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  ISm,  cb,  49.  i  1.     See  il  HO,  OST  ind  7BS,  ante. 

I  IttTO.  Stny  of  other  domeatlc  actlou)  luirtleB  tkcreta 
to  be  bronabt  Im* 

Where  au  action  is  commenced  by  the  people,  for  a  cause  sped- 
fled  in  the  last  section,  tbc  court  in  which  it  is  brought  may,  npoo 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and.  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
aclion:  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  ai  a  party 
to  the  action  commenced  by  the  people. 


t  l&Tl,  Aetlons,  etc.  In  forelsn  court*. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  othem-ise,  as  Is  allowable,  one  or  more  actioDi, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  1be  TInlted  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  cotrntty,  for  anj 
cause  speciSed  tn  the  last  section  but  o"" 


,G(Hinlc 


OP  THE  PEOPLE.  g§  1*72-75 

v*at   !■  pevpic,   am   eoai- 

Upon  the  commencement  by  the  people  of  tbe  State,  of  any 
sctioQ.  suit,  or  other  judicial  proceediug,  ae  preecribed  in  this 
article,  the  entire  cause  of  action,  includint;  tlie  title  to  the  money, 
rnnds,  credita,  or  other  property,  wilh  respect  to  whidi  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoTerable  for  tbe  obtnining,  receipt,  payment,  conversion,  or 
dispositioo  thereof,  is  not  previously  bo  vested,  is  trnnaferred  to. 
and  becomes  absolutely  Tested  in,  tbe  people  of  tbe  State. 
U  1S7S,  cti.  n.  nnilnder  of  |  1. 


,  _  .     .  it  sue  for  ft  cause  of  action,  epea- 

.__.B  article,  unless  it  accrued  within  ten  years  before  the 

action  is  commenced. 

Lut  KDlsDCe  dC  Id.,  I  1,  imd.  Sm  )|  S«2,  (96.  3«e,  401  lud  MS,  aot*. 

g  ieT4.  UltlniAte  dIapDiItlon  of  praceedn  of  action  In 
eoort   at  tli«  Stntr. 

Any  court  oC  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subsequent  order,  direct  that  any  money,  (unds, 
damaeeB,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  ivhich,  if  that  action  had  Dot  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  us  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  porposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  tbe  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  th* 

U.    tat  part  af  |  S. 

f  IVnf.  m.t  opon  petition  «f  esrpmtloa,  cte,,  anrleToA. 

Any  corporation^  board,  officer,  custodian,  agency,  or  agent,  may. 
In  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  whs  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 


.  ,  - :  disposed  of  as  prescribed  in 

the  last  section,  present,  at  any  time  after  tbe  actual  collection 
of  the  money,  and  its  payment  into  the  State  treaBury,  or  the 
xrtnal  receipt  of  the  property  by  the  people,  to  the  supreme  conrt, 
at  «  apofiai  term  thereof  held  in  the  county  of  Albanv.  a  Terified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
he  or  it  is  entitled.  Notice  of  the  applicntion  and  a  codv  of  the 
petition  mnst  be  served  upon  the  attorney -pen  eral.  Unon  the 
EearinR  the  coort  may  make  such  a  final  order,  as  justice  requires, 
/or  the  disposition  o(  the  money  o-  other  properly,  as  prescribed  in 


495 
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ACTIONS  IN  BEHALF 


a  EictioD,  eolt,  or  otbn 

. , „,   „   , —   — I   article,   wheneveT  he 

deena  ft  lor  the  Tnlerests  of  the  people  of  the  State  so  to  do; 
or  whenever  he  is  bo  directed,  tn  writiDg,  by  the  goTernor. 
L.  UTS,  <A.  W,  I  «.     S»  I  TBB.  iDta. 


DoliiHihyGoOgle 


ARTICLB  PIBTH. 

A^ion  to  rteover  propertv  eaoheated.  or  forfeited  for  trtamm, 

■«.  IVn.  AttornM-jmelBl   to  bring  fljMlBient  for    r*«l  props 
lers.  Nptln  to  b«'  pabUibtd  before  trial  or  ludgmt^Dt. 


ltlS3.  Action  to  TocoTer  p«T>on>l  prolierix  forfeited  For  treaioa. 
I  IftTT.  AltorneT-seBeritl    to    brlnK    vjertinetit    for    re«l 
|»r«perly,  emehvated  or  Carfelted. 

WhenpTpr  the  attomer-general  baa  Rood  r^aHon  to  believe,  tbat 
the  title  to,  or  right  of  pobscshIoq  ot,  any  real  propert;,  has  veated 
In  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treasoD,  be  must  commence  an  actioo  of  ejectment,  to  recover 
the  property, 

1  B.  a.  2S3.  i  1  (1  Edm.  2M). 

I  IftTB.  Rotlec  to  be  pnbllahed  before  trial  or  |«dvmemt. 

The  attorney-general  must  eauBe  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  tbe  action,  and  contsiniiie  a 
brief  description  of  the  property  affected  thereby,  to  be  publi^ed 
in  tbe  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  pnbliahed,  in  a  newspaper  published  In  the  dtr  of 
New- York,  and  In  a  newspaper  publiahed  In  each  county  ia  which 
any  part  of  the  property-ta  situated,  st  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  tbe 
action,  is  brought  to  trial;  or  where  judgment  is  retidered  therein 
in  favor  ot  the  plaintiff,  otherwise  than  npon  the  trial  of  an  issue' 
of  fatrt,  before  final  judgment  is  rendered. 

I  1DT9*  'WJtca  anlEnovnt  claiHiaiits  ihb7  be  aaade  dcteBd-« 

tf  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attomey-generftl  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "  unknown  claimants,"  withoat 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  ace 
thus  designated. 
Part  ot  M.,  I  1. 


favor  of  the  people  Is  rendered  against  unknown  c 

ants,  and  the  real  property  rpcoTcred  thereby  la  afterwards  sold 
and  conveyed,  under  the  direction  of  the  contmlssioners  of  the  land 
office,  the  Judgment  is  conclusive  upon  the  title  of  tbat  property, 
11  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgment  was  rendered  in  the  action  in 
^vor  of  the  people,  and  the  judgment-roll  was  filed  thereapoD. 
Bat  section  3iC  of  this  act  applies  to  such  an  action. 

I*..  Id. 

d*T 
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■hlbnloiieTB  «f  land   olDce- 

The  attorney-general  must,  Trom  time  to  time,  malte  a  report  to 
the  commiKsionera  of  the  laiii)  office,  of  all  the  real  propertj  re- 
covereil  by  the  people,  in  any  action  brought  purHuant  to  this 
article. 

1   E.  8.  283.   I  B. 

I  J9KZ.  Action    to  rcooTCr    pernvnal     property    forfetteA 


Where  p^Tsonal  projiorty  is  forfeited  to  the  people,  upon  s  con- 
viction of  outlawry  (or  treason,  the  sttorney -general  mnst  bring. 
and  may  jnaintnin,  an  action  to  recover  the  same,  or  the  vaJne 
thereof,  or  siirh  other  actloD.  fonnded  upon  the  forfeiture,  ax 
might  be  maintained  by  a  prJTate  peraon,  woo  bad  acquired  title  to 
the  properly. 

1  B.  B.   38«,  I  2  (1  Edu.  3SQ. 
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ARTICl.O  SIXTH. 

MitceOanaMt  provitiona,  rttating  to  aetima,  ate.,  in  b^mif  ^tht 
people. 

Bee.  IBSS.  Scin  fnclaa.  quo  mnuta,  etc.,  ■bollabal. 

ISM.  ACUOD*  10  b«  bn>D(bt  la  the  nnme  of  tbe  people. 

IbSS.  jDdgmeDt  tot  CMlB  mi;  be  taken  Bpiliut  tbe  people. 

IflBSL  Bdmor:   nbeo   to    b*   Joliteil   ■■    plilnllff;     ctmiprUBlitlwi  or    rt- 

tonwi-eanenL 
IMT.  Cfmtm;  bow  coUectod  utilut  earpormtlon  and  luarpen  at  fnocblM, 

leso.'  CpOHUdBtkin  of  aeclona  agalnH  KT«rii1  delenclBnIt. 

ino.  wtien    [leople.    munldpil   corponikiD,   eic,    not    required   to    SlTa 

I  1K83.  Scire  faolaa,  «BO  Warranto,  etc.,  abolUke*. 

Tbe  writ  of  scire  laciaa,  tlie  writ  of  quo  warranto,  aud  proco»1- 
ingB  by  inftmnatioii  la  the  nature  of  qao  worrauto,  liave  bueii 
aboiiahc-d.  The  relief  fonneri;  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  bj;  actiou,  where  an  appropriate  ac- 
tion therefor  is  prescribed  in  toia  act. 


1  1SS4.  AoUoM  tt>  be  bronKtat  In  tb*  ■■me  of  tke  peop^lc 

An  action,  brought  aa  prescribed  in  thia  title,  except  an  setion 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particalar  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State:  and  the  proceedings  therein  are  tlie  ssmo,  ss  in  an 
actioD  by  a  private  person,  except  aa  otherwise  Bpecially  prescribed 
in  this  title. 

2  E.  8.  0*2,  I  IS  (2  Kdm.  BT3).    ftaa  Co.  Proc.,  (  U3. 

t    IBSS.   JndBoient    tot    eomtm    rnn-r   be   taken   oBalnat    the 


Where  judgment  Is  rendered  or  a  final  order  Is  made,  against  the 
peoale,  in  a  civil  action  bronght,  or  special  proceeding  instituted, 
in  their  Dame,  by  a  public  officer,  purKUunt  to  a  ororision  of  law.  it 
mnst  be  to  the  same  effect,  and  in  the  sanic  lloriu.  as  agBlnft  a 
private  individual,  who  brings  a  like  action,  or  institutes  a  liltn 
special  proceeding,  except  as  otherwise  siH'Ciiilly  [ircscribcd  bj 
law.  But  an  execution  shall  not  be  issued  against  tbe  pL-oplc. 
Id..  I  IS,  im-d;  Oa.  Prse.,  I  31S, 

I    1860.  Relklort  when  to  be  Joined  aa  plalnllKi  coBipeD« 


Where  an  action  Is  brought  by  the  atlorney-gcneral,  as  pre- 
scribed in  this  title,  on  the  relation  or  inforraalion  of  a  person, 
having  an  interest  in  the  question,  the  cnmplnint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  cnse,  the  attorney- gen eral 
mnst.  as  a  condition  of  bringing  the  action,  require  the  relnhir  to 
give  aatisfnctory  security  (o  indemnify  the  people,  against  the 
eoets  and  exoenaes  tbercof.  'tt'berp  security  is  so  given,  the 
attorney-general  is  entitled  to  compensntion  for  his  services,  to  be 
paid  by  tbe  relator,  in  like  maniier  as  the  attorney  and  counael  Tor 
a  private  person. 

CO.    eUK..  I  434.      3k  II  1808,   »Ht. 
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^  ISer-M  ACTIONS  FOB  ^^LB.  c.  It,  1. 1,  t,  • 

I  108T.  C*Bta)  hOTT  eollected  ii««lBBt  copporatlaB  aaA 
avnrp^ra  of  francfalse. 

Where  Soal  jadgmeut  in  an  action,  bronght  bi  prucribed  In 
Ihia  title,  is  rendered  agaiDxt  a  corporation,  or  person  claiminc 
10  bi'  a.  corporation,  the  court  may  direct  the  costa  to  be  collected 
by  ciecntion  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachment,  or  other  process,  against 
the  peraoD  of  an;  director  or  other  officer  oC  the  corporation. 

f  1L968.  JolBder  of  nases  at  iictloB  nsmtast  samB  pernca. 

Where  two  or  more  causes  ot  action  exist,  in  favor  of  the 
people,  agaiDBt  the  same  person,  for  money  due  apon,  or  damigH 
for  tl^  non-pertormance  ol,  one  or  mure  contracts  of  the  same 
nature,   the   attorney -general  must  join   all  those   causes  in  on* 

i  1»S8.  CoBSOlldatloB  «f  bcUhs  »Balut  htcvbI  «ef«i«- 

Where  two  or  more  actions  brought  In  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contraFt,  are  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants, 
canse  them  to  be  consolidated  Into  one  actlou;  and  only  one  bDl 
of  costs  can  be  tajied  against  the  defendants. 

I  IBM).  [Am'd,  1804.]  'When  people,  mDniclpnl  corpora- 
tlOB,  etc,  Bol  retiBfred  to  ^ve  secBrltr. 

Each  proTision  of  this  act,  requiring  a  party  to  gJTe  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunctioa 
order,  or  a  warrant  of  attachment,  or  as  A  condition  of  obtalniai 
my  other  relief,  or  taking  any  proceeding;  or  allowing  the  court, 
or  a  Judge,  to  require  such  security  to  be  given,  ia  to  be  con- 
itrued  as  excluding  an  action  brought  by  Ihe  people  of  the  state, 
or  by  a  domestic  municlpnl  corporation;  or  by  a  public  officer.  In 
behalf  of  the  people,  or  of  such  a  rorporalion;  escept  where  the 
lecurity,  to  be  given  in  euch  an  action,  Ic  spednlly  regulated  by 
the  proTlsIon  in  queBtion;  but  in  any  action  In  which  a  domestic 
manlcipal  corporation,  or  a  public  officer  in  behalf  of  euch  cor- 
poration, Bball  he.  by  the  foregoing  provisions  of  this  section, 
escused  from  giving  secority  on  procuring  nn  order  of  arrest, 
•n  orfler  of  injunction  or  a  warrant  of  attachment,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  saslatned 
by  the  opposite  party  by  reason  of  inch  order  of  arrest,  attach- 
ment or  Injunction  In  the  same  case  and  to  the  same  extent  M 
tureiles  to  an  undertaking  would  have  been.  If  audi  *d  iibm^ 
taking  had  been  given. 
L  tIM.  eb,  BO. 
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TITXiXII, 

Special  proceadrngs  ioatituted  by  Stata  mit. 

KwllcablB  t* 


(  1B8I.  State   wtltii  CBiim«rat«d. 

Tbe  writ  ot  habeas  corpus  to  bHng  up  a  person  to  tevUfy,  or 
to  aDtwer;  the  writ  ot  habeas  mrpus,  and  tbe  writ  of  certiorari, 
ib  iaqaite  info  thp  canse  of  detention;  the  Writ  of  mandafliM: 
the  wnt  of  probihitioQ;  the  wri:.  of  uBeaBment  ot  damages,  wMek 
li  Mibctituted  for  th«  writ  heratofore  known  as  the  Writ  at  *d 
qnvd  dftnaum;  and  the  writ  of  certiorari  to  rerjew  tb«  Attev 
nlnatloo  of  an  Inferior  tribunal,  which  may  be  called  the  writ  of 
review,  Hhall  hereafter  be  Btyled,  collectively.  State  wilts. 

I  iO»S.  To  be  oBdrr  neal  of  cvnrt. 

A.  State  writ  mast  be  issued  under  the  seal  of  the  court  tif 
which  it  is  awarded.  Where  it  Is  allowed  by  a  judge  out  ot 
conrt,  and  is  retaroable  betore-  a  court  of  record,  it  must  be 
tnaad  ander  the  seal  of  the  court  before  which  it  is  returnable. 
Where  ft  is  returnable  before  a  judge  out  of  court,  or  before 
•  body  or  tribunal,  othpr  than  a  court  of  record,  it  mnst  be  iMued 
under  the  seal  of  the  supreme  eourt.  Where  the  seal  ol  the  au- 
Pfeme  court  Is  to  be  ased,  as  prencribed  in  this  section,  It  mar 
be  the  seal  of  the  connty  wherein  the  writ  Is  awarded,  or  whevelit 
It  It  returnable. 

t  S.  B.  BT4,  t  1*  (S  Mm.  DM),  ta'i, 

I  190S.  State  writ  mt  tkB  lutaaoc  of  the  people. 

Where  a  State  writ  la  reqnired,  in  an  action  or  apedal  iwtictad- 
m.  dTil  or  crlmlBal,  to  which  the  people  are  a  party,  or  ba 
whkh  thv  «re  Interested,  it  may  be  awarded  apon  ttw  appUea- 


§§1W4-9B  STATE  WRITS  GENERALLY.       0.1fl,t2,i.l 

tion  of  the  attoruey-generaL  or  of  tbe  district-attorney  baiint 
charge  of  the  action  or  spectaT  proceeding;  and  tbe  iDdonement 
Of  the  allowance  thereof  mnst  state,  that  it  was,  issued  on  snch 
an  application. 

E  B.  a.  074,  !  11. 
.  I  19S4.  UclalOP,   wlien   Jolued  with  peovie;  pardea,  kow 

alyled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  priTSte 
person,'  it  must  ehon  that  it  was  iBsnert  upon  the  relation  of 
that  person.  The  ofGcer  or  other  person,  against  whom  the  writ 
Is  issued,  shall  be  styled  .th^  ^^fepdant  tliereln. 

I  lS&IL..1^a>HM  ■OMT  appaar.  bt-'4ttoPBe,Tak 

The  parties  to  a  special  proceeding,  ioBtituled  by  State  writ, 
mar  appear  by  attorney,  with  like  eitect  na  in  an  ncflon  brought 
in  the  supreme  court:  but  a  ceturn  to  snch  a  writ  muat  be  made 
nndpr  the' hand  of  tbe  defendant,  except  in  a  case  where  it  1> 
otherwise  specially  prescribed  by  law.  or  where  the  court  or 
Judge,  for  good  cause  shown  by  aflidavit.  otherwise  directs. 
Where   the   attorney-general   or   the    district'iiltorney   does   aot 

rear,  tor   the  people,   the  atlorney   for   the  relator  18   deemed 
1  the  attorney  for  the  people. 

1  19M.  Allo-wonve  to  be  indoraed  and  Hsned. 

The  presiding  judpc  of  a  court,  by  whieli  a  Stnte  writ  is 
awarded,  or  the  judge  who  nllows  such  a  writ  out  of  eonrt,  ■» 
the  case  may  be,  muRt  sign  an  nllowance  thereof  indorsed 
therenpon,  stating  the  date  of  the  .nliowancpf, ,,    ,,  , 

2  B.  S.  BH,  I  T8,  tm-a.  "     . 

t   IMT.   Plnnl    order)    certalD     proceed Ikkb   aaaie    u    l> 

:  The  flnal  determination  of  the  pightH  of  the  parties  to  b  speei*! 
proceeding  instituted  by  Stuiie  writ,  isstyled  a.  final  order,  Tlie 
provisione  (<f  this  act,  relntihg  to  amendments,  motlo*s.  and 
intern) edinte  orders,  in  an  action,  nre  applicable  to  similar  sds 
in  such  a.  special  proceeding:  e\ce|it  where  special  pfoTiiioii 
is  otherwise  made  therein,  or  wh^re  The  pMol^eainc  frf  rcpugrtant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 

)  ItifiS.  When  ytrit  returnable. 

;  'Escept  ^vhero  special  .pro vidlon  is  otWWiee  hiado.in  ibis  set, 
9,. State  writ  oiay.be  made  rplurqanlc  f ^rthwif h, , or  on  a  future 


Escept  where  upci'in!  proTision  in  olherwiBe  made  in  (Ma  act. 
a   State  ttrtt  tnirtfb*  nWrttmW  seWe^.   Hi  ■ffictf'iflltrtinlT  1 


I    IBM.    How    serred. 

Escept  where  upci'in!  p. .-,    „,    ,„  .,.,, 

I  State  ttrtt  tnirtfb*  pPr*(i«ij'  seWe^,  Hi  ■ffictf*»«trtin}T  t- 
niimmooNj  issued  outftfihe  snprenie  eon>-t:  nnd 'mA' prt>'ri*>? 
tt  this  act.  rplntlnit  to  the  pfirsohnt  HerrirV  nt  unchia  sonmwJO* 
(■yea  A  defMidant.  appUcs  to  thr-sen^e  ot « 'Stnte  mK. ' 
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I  MOO.  IAm'«,  lt)]«.]  Hakeaa  pormia,  how  ■•rTrdi  (»■ 
BDd  ■BdprtMblDs,  wUen    rcunlreil. 

A  writ  of  babeas  corpus  can  be  eervea  by  any  pemoB  of 
Ihe  ace  of  twenty-one  ream  and  upwardB.  Where  the  prisuaer 
is  ta  eustodj-  of  a  sheriff,  coioner,  conHtnble.  or  mnn^Ual.  the 
ssrpiee  iti  not  pomplpie,  unleaa  the  person  Berviug  the  writ 
lenders  to  the  ofHper  the  fees  allowed  by  low  for  brinftiiii-  up 
Ihe  prisoner,  aDd  delivers  to  him  aa-UBdenIaldag,  with  at  IJenBt 
noB  surety,  in  a  sum  specified  therein,  to  the  effert,  that  the 
sorety  will  pay  the  charges  of  carryinR  back  the  prisoner,  if 
he  shall  be  remanded;  auti  that  Ihe  prisoner  will  not  eamipe  by  the 
n-ay,  either  in  going  to.  reninioinc  at,  or  returning  from  the 
place  to  which  he  is  to  be  taken.  The  sum  so  spei^ifieil  munt  be, 
nf  lenst,  twice  the  diim  for  which  the  prisoner  in  detained,  if 
he  IS  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  tbou!iand  dollars. 

s4  ^3«iT.^"«.-l'  10.  5Sl-  *'°'''' '"  "'"■  '=^-  ^-  ^'' '""'  *■"■  ^-  ""*■ 

I  3001.  V»tu  !•  ycrxma  *at  «H«eir«. 

A  «wirt  or  a  judge,  allowtng  a  writ  of  babeaa  corpnH,  directui 
to  any  person  other  than  a  sheriff,  coroner,  cooBtable.  or  marshal, 
mBT.  in  <ts  or  hia  discretion,  require  the  applicant,  in  order  to 
render  the  serrite  thefeof  CMBiplete,  to  pn/  the  chargea  of  brioe- 
ing  np  the  prisoneir.  Id  that  case,  the  amount  of  the  charKes. 
not  to  exceed  the  fees  allowed  by  low  to  a  sheriff  for  a.  similar 
Bervice,  mast  be  Bpeclfied  in  the  cortiGcatc  allowing  the  writ. 

Id..  I  M.    aes  I  TOOT,  (Dbd.  1«,  pott. 

I  WWS,  Last  two  aecUans  «niillfied. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  ia  allowed  npon  the  application  of  the  attoniey-genenil  or 
a  district-nttomeF. 

l±,  i  7»,  an'd. 

I  2003.  Mode  of  acrvtiiK  writ,  when  peraon  conceala  htin- 
a«lt,  etc. 

A  writ  oC  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
Id  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  tbe  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
mder  officer,  or  other  person  of  proper  ag&,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affiiing  it  in  a  conspicuons  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  thst  case,  the  service  is  complete,  without  tendering  the  teea 
or  charges  for  bringing  up  the  prisoner. 
Id.,  If  80  and  SI,  nilfd. 

I  2004.  Parana  aen-ed  to  ober  habene  eoriiaa. 

A  sheriff,  eoroner,  constable,  or  marshal,  npon  whom  complete 
•ertice  of  n  writ  at  habeas  corpus  is  made,  ns  prescribed  in  this 
article,  must  obey  and  make  relnrn  to  Ihe  writ,  according  to  the 
exicency  thereof,  whether  it  js  directed  to  him  or  not.    Any  other 
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penon,  upon  whom  such  a  writ  la  Krved.  hHvi&K  the  cnatodj 
of  tile  indiridual  for  who^e  benefit  It  nas  issued,  moBt  obej  and 
execute  it,  according  to  the  command  thereof,  without  regnirini; 
*Df  bond,  or  the  payment  of  any  charges,  except  such  ai  mit 
apcciSed  in  the  certificate  allowing  the  writ. 

a  R.  B.  BT4,  I  B2. 

1  aOOB.   U.t  ■■  to   acrUorarl. 

A  person,  upon  wbon  a  writ  of  certiorari,  Inned  as  prescribed 
Id  this  title,  ia  served,  must,  in  Tike  manner,  upon  pa; ment  or 
tender  of  the  fees  allowed  liy  law  for  mahlnc  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  Annexed  tuereto,  obey  and  return  t£e  writ,  according  is 
the  exigency  thereof. 

Id..  I  SB. 

t  20<M.  Time  of  rctnrnlBK  habeas  oorpoa. 

Where  a  writ  of  habeas  corpus  is  relnmable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  spedflea  thervli. 
Where  BQch  a  writ  is  returnable  forthwith,  at  a  place  witbiu 
twenty  miles  of  the  place  of  service,  the  return  moat  be  made, 
and  the  prisoner  muat  be  produced,  within  twenty- four  hours 
after  service;  and  the  like  time  mast  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  I  BB. 

I  Zimr.  PnnlBliDient  for  BOn-parmcat  ot  «oatB> 

For  non-payment,    upon   demand,  of   the   < 

final   ordpr,   made   in    a   soeciBl   proceeding   ,,     

writ,  except  where  a  peremptory  writ  of  mandamua  is  awarded, 
after  the  iasning  of  an  allemative  mandamns.  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  conrt 
awarding  them,  or  of  which  the  iudpte  awarding  them  is  a  meai' 
ber,  aa  If  tbe  final  order  was  n  final  judgment  of  the  court 


i-.<i",G(Hinlc 
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ABTICIA  SECOND. 

7^  uvit  of  habeas  corpus,  to  bring  up  a  person  to  teMtify. 

8m.  MM.  Hsbcii  corpui  to  tea 
2009.  Id.:  o'lieii  iQlownl  br 
lUM.  Id.i  Id  (Ull  iNton  1 
S(U1.  Tbe  lut  Uiiee  • 

2012.  ApplIcitloD:  bow 

2013.  Ocrtilii  prlBMen 

2014.  oncer   to   OtWir     ■■«■    icium     niiL. 

t  20O8.  HsbeaB  oorpiH  ia  iCBtlfri  wli«i>  allowed  by  court 

A  court  of  record,  other  than  a  jiutices'  court  of  a  citri  or  a 
judge  of  snch  a  court,  or  a  joatice  of  tbe  aupreme  court,  bas 
poner,  upon  the  application  of  a  party  to  an  action  or  apeciat 
iirocceding.  civil  or  criminal,  pending  therein,  to  Issue  a  writ  of 
habeas  corpus,  for  the  piitpoae  of  brlngint  before  tbe  court,  a 
prisoner,  detained  in  a  jail  or  prison  witbia  the  State,  to  testis 
aa  a  witiieaa  in  the  action  or  special  proceeding.  In  b^utU  of  the 
applicant. 

X  R.  a.  BBS.  I  1  a  Mm.  'SM},  aoi'd.      S«e  I  2011.  ptvt. 

I  300».  [An'a,  ISSB.]     I«.  i  vrkea  allowed  trr  jBdae. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  aupreme 
court,  upon  tbe  ai^ication  of  a  party  to  a  apecial  proceeding. 
ciFil  or  criminal,  pending  before  any  officer  or  body,  authoriaed 
to  eiamiQe  a  witneas  therein.  In  a  case  apeciSed  in  this  section, 
the  writ  may  also  be  lasued  by  a  county  judge  or  a  special  county 
judge,  reaiding  within  tbe  county  where  the  officer  reeljes.  be- 
fore whoiD,  or  ti.e  court  or  other  body  sits,  in  or  b^oce  wblcfa, 
the  special   proceeding  is  pending. 

Id.,  f  B;  L.  18W.  cb.  Ml. 

i  XOIO.    [Am'd,   iswt.]    Id.)   iB  aalt  before  Jaatle*  of  tk* 

Boch  s  writ  may  also  be  issued  by  a  justice  of  the  aupreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
jnsHce  of  the  peace,  or  in  a  iusiices'  court  of  a  city,  or  a  district 
ronrt  of  the  city  of  New-York,  to  bring  before  the  jostice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  Jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  In  this  section,  the  writ  may  also  be  issned  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  ia  located,  or  the 
prisoner  la  confined,  as  the  caae  may  be. 

Id.,  I  4.  mm'd:  Ii.  ISSB,  cb.  M*. 

I  soil.    [Am'd,  1S»B.]    The  laiil  tbrec  Bectlttaa  viullflcd. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  aball  it 
tie  issned  to  bring  up  a  prisoner  confined  under  any  other  sentence 
(or  a  felony;  ercept  where  thp  apnlication  is  made  in  behalf  of  tbe 
people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  sDpreme 
eonit  upon  each  notice  to  the  district- attorney  of  the  county 
505 
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Tvherein  the  prisoner  wsa  OTU»Ict«l,' and  upon  such  terms  and 
coDditions,  and  under  sueb  rt'gulatious,  aa  the  judge  preacribn. 
BuMUutedtorlB,  B.  K«,  pulalll;  L.  inB,ch.He. 

I  XOIV.  Applloatlsai  how  modr. 

Ad  application  for  a  writ,  mftde  ai  preseribed  in  ettbei  of  the 
foregoing  s^tions  of  this  article,   must  be  verified  by  affidarit 

1.  The  tltl?  and  nature  of  the  action  or  speeial  proceeding,  in 
regard  to  n'blcb  the  testimony  of  the  priKooer  is  desired;  and  the 
court,  01'  tiodf  in  or  before  which,  or  the  officer  before  whrnn,  it  la 
pending. 

2.  That  the  tesijmonj  of  the,  prisoner  is  material  and  Qe«»- 
sary  to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  an  he  is  advised  bj  connsel  and  Ttrtlj 
Ijeliexes. 

3.  The  place  of  cnnfinnnent  of  tlie  prleoner. 

4.  Whether  the  prisoner  is  or  Is  not  confined  under  a  sentenrt 
for  a  felony. 

Bat  where  the  attorney-general  or  dlnlriet-attoraey  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 

I  2013.  Oertkta  prlavBcra  t*  li«  VHn^Bdcd. 

The  retnrn  to  a  writ.  Issned  as  prescribed  In  this  article,  mtist 
■tate  for  what  cnnse  the  prisoner  is  held:  and  If  It  appears  there- 
trmn.  thit  he  in  held  by  virtne  of  a  mandate  in  a  civil  action  or 
■pecial  proceedinR,  or  by  virtue  of  n  commitment  upon  a  criminal 
charge,  he  must,  after  baring  tentified.  be  remanded,  and  again 
committed  to  the  priaon,  from  which  he  wbb  taken. 
anl»tllut«dtorld.,|g. 

I  sni4.  oncer  to  «b«r  and  return  irrlt. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  nrtifle, 
is  dellvereil,  tnustobey  the  iwme.  nccordtost  to  (he  eilgeocr 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  ot 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  IsMied 
upon  the  application  of  the  attorney -general  or  a  district -a  Itomey, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
was  issued,  the  nam  of  Gve  hundred  dollern.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  withont  producing  him. 
Id.,  )U  Mail. 


DoliiHihyGoOgle 
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ARTIGLB   nUBIX 

The  writ  of  habnas  corpus,  and  the  writ  of  certiorari,  to  inquire 
into  Hi^ttraseo/deientton: 


mdlnwondtotiEtlii'nL-e  of  ivri 


'  ffi  SSRiftSffSSi 


».  PrlHiiwiinog'  MHtnTKiivaifu:  praore  (twmipopi 

0.  Pmct>e<llnnnponBlcliUFSs,etc.,ori>rl8»avr, 

L,  WbEncrrtlonTl  to  iMue  on  application  for  habwu- rorpm. 

1.  ^  anUMlj.wliepiitoccHiiDfatoQMI 


111  tttffl  Ihanof. 


jm  j'rtiowu:.w6oaD|i«altinay)>»,a*(iitftP<l,»i)»U,.    ,.  .,!,.  .,      .,...    . 
»w,  lo  :  re<4>ffnfaan«H  ^t*?' 

afe:  Cu9WdJ'5fprHonecunIllliegl-e»ball-  . 
MM.  Reoomlianco  valid  for  nrJJ.iurnMifim-' 
3M0.  Penalcj  tor  refining  coptot  pr«'e««.  ««. 
XIM.  AMillwUonof  iblaarUnlcuxiUkaiiwntiifr  habtaicaipiu. 

I  3MI1S.    Who    pb«IIIpA    la    pponponle   the    wrltn.       Hnbean 
corpaa  mar  lanne  on   SandB7> 

A  person  imiirisoiipd  or  r«RtrniDt?d  in  his  libprtj,  wilhin  the 
Slate.  fi>r  any  cause,  or  upon  nnj-  pretenee,  is  eutitleil,  exeeiil  in 
one  of  the  cnses  R|>oeitied  in  the  next  seetion.  to  n  writ  <>(  haheaa 
eorpuK,  or  n  writ  of  cprtiorari,  hb  prpnrrthwl  in'»hiifiiTliclp.  frr' the 
puriKitteofifi quiring  into  tbf  cause  of  the  ii»|triHr>nnieut  orrpatrflint, 
and,  in  a  (aae  prescribed  by  Ian,  of  liflLverine  him  ttaerefrTMn.  A 
veil  ot  habeas  corpus  may  be  JKNued  and  served  imdertbisaectioo, 
B«7 


I,.  i.,<i-,Gooj^lc 
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OD  tbe  fint  day  tit  the  week,  commonlT  called  Snndtir:  but  it  cu- 
not  be  made  returnable  on  tbat  day. 
a  a.  B.  sas.  1 11  (3  Bdm.  n»,  ta-a. 

I  SU1«.  Wko  Bwlthcr  w>U  M^mll  be  allowed. 

A  peraon  is  not  entitled  to  either  of  the  write  ipedfied  in  the 
iaat  lection,  in  either  of  the  following  caBes: 

1.  Where  he  has  been  committed,  or  is  detained,  by  Tirtue  of  a 
mandate,  isBued  by  a  court  or  a  Judge  ot  the  United  Btatea,  io  a 
ease  where  Bucb  courts  or  judges  have  eiclusire  juriadictlon  onder      ; 
the  laws  o(  the  United  StatPB,  or  have  acquired  eiclusire  jnriadlc- 
tlon  by  the  com  men  cement  of  lecal  proceedinga  in  eneh  a  court. 

2,  Where  he  hna  heen  cotomitted,  or  is  detained,  by  virtue  of  | 
the  final  Judgment  or  ileeree,  of  a  comi>etent  tribunat  of  civil  m  I 
criminal  juriadiclion:  or  the  GnaJ  order  of  such  a  tribunal,  made  ia 

a  ipeeiul  proceeding,  instituted  for  any  cause,  except  to  puniih 
him  for  a  contempt  or  by  virtue  of  an  execution  or  other  proceM, 
Iraned  upon  such  a  judgment,  decree,  oi  final  order. 
M.,  I  »,  am-d. 

I  aOlT.  [Ain'd,  1899.]  Hftw  BMd  «0  when  ■■rFHeattsB  t«V 
kKbCKB  eorpva   or  certiorari  BUtde. 

Application  for  the  writ  muEt  be  made,  by  a  written  petition, 
■igned,  either  by  the  person  for  whose  relief  it  ii  intended,  or  by 
some  person  in  fail  hehnlf,  to  either  of  the  following  conrta  or 
officers: 

1.  The  supreme  court,  at  a  apeciai  term  or  the  appellate  divl- 
■lon  thereof,  where  the  prisoner  is  detained  within  the  jodidal 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  Juatice  of  the 
supreme  court  at  chamt^ers,  being  or  residing  within  tbe  county, 
where  the  prisoner  is  detained ;  or,  If  there  is  no  sneh  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  nbo  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refnsed  to  grant  it,  then  to  an  officer,  authorised  to  peifonn 
those  duties,  reaiding  in  an  adjoining  county. 

M„  I  xa,  amai  I,,  ina,  cu,  m«. 

I  9018.  ApvUeatloB  !■  aaother  eoBBtyt  proof  recBlred. 

Where  application  for  either  writ  is  made  as  preseribed  In  enb- 
dlviaion  third  of  the  last  section,  without  the  county  where  the 
prisoner  la  detained,  the  officer  must  require  proof,  by  the  oatb 
of  the  person  applying,  or  by  other  sufficient  evldeaee,  of  the  facta 
which  antborixe  him  to  act  as  therein  prescribed;  and  If  a  jndge 
In  that  county,  authorlced  to  grant  the  writ,  ia  said  t*  be  ineapdMe 
of  acting,  the  cause  of  the  incapacity  must  be  specially  i«t  t^Kth. 
If  aach  proof  is  not  produced,  the  application  most  be  deniecL 
M.,  1  H.  la'd. 

I  aoi*.  Ooatcata  of  pctltloB. 

The  petition  must  be  verified  hy  the  oath  of  the  petition«r,  to 
tbe  effect  that  he  believes  it  to  be  true;  and  must  state,  in  Mib- 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for.  ta 
Impriaoned,  or  restrained  in  hlH  llbertyi  the  place  where,  nnleas 
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ft  ia  unknown,  and  the  officer  or  person  by  whom,  he  la  ao  Im* 

Eriaotied  or  reatraiDed,  DaninE  both  partlea,   if  their  oamea  ira 
DDWD,  and  deacrtblng  either  party,  whose  Qame  is  wnknomi. 

2.  That  he  has  not  been  committed,  and  is  not  detained  bf* 
Tirtne  ot  ruj  jndEment,  decree,  final  order  or  process,  specified 
In  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ae- 
eording  to  the  best  knowledge  and  belief  of  the  petitioner. 

i.  If  the  imprisonment  or  restraint  ia  by  virtne  of  h  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  nnless  the  petitioner 
arers.  either,  that  by  reason  of  ttie  removal  or  concealment  of  the 
prisoner  before  the  appliention,  a  demand  of  snch  a  copy  could  not 
be  made,  or  that  sncn  a  demand  was  made,  and  the  legal  fees  for 
the  copT  were  tendered  to  the  officer  or  other  person,  having  the 
prisoner  In  his  cnstody,  and  that  the  cony  waa  refuacd. 

5.  If  the  Imprisonment  is  alleged  to  be'  illegal,  the  petition  must 
state  Id  what  the  alleged  Illegality  eonsiats.  {&ee  i  2033.) 

6-  It  mnat  apecify  whether  the  petitioner  apices  for  the  wnt  of 
babeaa  corpDS,  or  tor  ttK  writ  ot  certiorari. 
3  K.  a.  Mi,  1  as. 

I  'Mtao.  Wben  writ  mnat  ke  cranted)  peaalty  tor  retaalas. 

A  court  or  a  judge,  authorised  to  grant  either  writ,  mast  gmut 
It  without  delay,  whenever  a  petition  therefor  Is  presentM,  as 
(a-eecribed  in  the  foregoing  sectlong  of  this  article  unlesi  it  ap- 
peara,  from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  bj;  law  from  proaecnting  the  writ. 
For  a  riolatioa  of  thia  eection,  a  judge,  or,  if  the  application  noa 
made  to  a  cotirt,  e»ch  member  of  the  court,  wtto  assents  to  the 
Tiol»tion,  forteilB  to  the  prisoner  one  thousand  dollars,  to  be  nh 
corned  by  an  action  in  bis  name,  or  lu  the  name  ot  tke  petMoner 
to  Ua  DK. 

M.,  II  »  sad  n. 

I  aOZl.  [Am'd,  ISM.]      Vorv  of  writ  of  hakeaa  oorpva. 


le  People  ot  the  State  of  New  York, 

"-'"■■" to  A.  B.") 

the  body  of  G.  D.,  by  joit 


To  the  BfaerUt  of,"  etc  (or  " 


fanpriaoDed  and  detained,  t.  .. ,  .__ 

csnae  of  anch  imprisonment  and  detention,  by  wbataoever  name 

the  said   C.   D,   is  called  or   charged,   before  ",    ("  the 

aapreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  E.  P.,  justice  ot  the  supreme  court ", 

or  otherwise,  a<  the  case  may  be)  "  at  on  — — — "   [or 

"  iiomediately  after  the  receipt  of  this  writ  ",1  "  to  dO  and  receive 
irfaat  shall  then  and  there  be  considered,  concerning  the  said  C.  S. 
And  have  joo  then  there  this  writ, 

-  "  Witness,  ~ — ,  one  of  the  justices"  (or  "judges")  "ot 

tbe  said  court",  (or  "county  judge    ,  or  otherwise,  as  the  eaae 
—  '--■■••■•-  day  of  ,  In  the  yew 


DoliiHihyGoOgle 


iig  a0S3-»  Hd.B£AS  CUKPUa  BTC  c.  16,  t.  2,  t  3 

1  30^   [An'd,  ISIHI.]    Form  of  vtrlt  of  cerliormrl. 

The  writ  of  certiorari,  iBMiei]  as  pnitvribeil  in  tbia  iirtkle,  mial 
be  8nbstaDti&llr  in  tile  (olIowiLg  tunu.  tlie  blunks  beiug  prop«rlf 


fiUed  up: 


_.   People  of  fhp  Stnte  of  New  Ynrk. 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 
"We    command    jou,    that-  you    cerlity    fully    and    at   larfe. 

",  {"  toe  siTpreme  court,  nt  a  ^locLiil  term  or  term  of 

e  appellate  divisiou  thereof,  to  be  held  ",  or  "  B.  F.,  Juaticf  of 
e    supreme    court ",   or    otberu'W,     as    the     case    ma;    bej 

at  ■ — ■ ■ .  on ".  lor  "  immediately  after  the  rt- 

e  of  tlie  iiu)irlHonmeut  of 

_.  „-,  _..  , bhUI,  Ly  ivImlBoevet  tiniue  the  said 

C.  D.  la  called  or  charged.    And  have  yon  then  there  this  nrlt". 

■  "WltnesB, ,  one  of  the  jasticea",  (or  "judg*^'")  ""' 

the  said  court ",  (or  "  county  judge,"  or  ofherwise,  an  the  cnae  nw>- 
be,)  "  the day  ot  — ,  in  tlie  year  eighteen  hun- 
dred and  — — — ". 
s  B.  8.  B03.  I  2S;  I..  i8se.  a>.  ua. 

t  2023.   n'ben   writ   retnrnBbI*   bofare   another  t*dK«a 

If  application  for  either  writ  ia  made  to  the  Biinreme  court,  or 
to  a  justice  thereof,  in  a  county  other  thnn  thnt  nhere  the  person 
is  imprisoned  or  confined,  the  writ  may  bohihrtc'Ti'tnnittble,  in  iti 
or  his  diecreljon,  before  any  judge  authoiiied  to  sraut  itt  in  thg 
county  of  the  imprisonment  or  conhaement. 

It,  tB3T,  ek.  240.  I  I   <4  Bdm.  «81).  \ 

1  aOM.  IVhCB  iTTlt  Hiiflloient. 

The  writ  of  habena  coi^db  or  the  writ  of  certiorari  eball  not  be 
disobeyed,  for  an?  defect  of  form,  and  particuloi-iy  in  either  of 
the  following  ca>eii: 

1.  If  the  person  haying  tbe  custody  of  tlie  prisoner  is  designated, 
either  by  bia  name  of  ofiice.  if  he  baa  one.  or  by  bis  cnn  name; 
or,  if  both  nnmes  nre  unknoivn  or  uncertain,  by  aD  aisajned  w 
pellntlon.  Any  perBon  upon  whom  tbe  writ  is  served,  ia  deemed  to 
be  the  person  to  whom  it  in  direc^ted,  although  It  is  directed  to  hbn 
by  ft  wrong  nam?  or  ^^scriptiop,  or  to  jnotber  pereon. 

2.  If  tbe  perBon  tlirected  to  be  produced  is  desiKHnted  by  nnme, 
or  otherwise  deaoribed  Id  any  way,  so  as  to  be  IdentiSed  a*  (he 
ppraon  Intended. 

2  B.  S.  e03.  i  20. 

I  303S.  TVhon  ivrit  to  lasne  irlthont  «VMl«a1l*B. 

Where  a  justice  of  tbe  supreme  court,  in  court  or  out  of  coyrt, 
has  evidence,  In  a  judicini  proceeding  taken  before  him.  that  snj 
person  is  iUegnlly  impriaoned  or  restmined  In  Ids  liberty,  ivItliiD 
the  State;  or  where  nny  other  judBe,  nuthnrized  by  tbia  article  fo 
Itwint  the  writa,  hns  evidence,  In  like  manner,  thnt  nny  nerwm  ft 
thus  itnpilsoned  or  restrained,  within  (lie  county  where  flie  jndKB 
resides;  he  must  Issue  n  writ  of  habeas  corpls  or  a  writ  of  cer- 
tiorari, for  the  rtlipf  ef  th.it  person,  altbongh  no  appllcfltlon  there- 
for has  been  rsaUt^. 

Id..  I  at- 

}  MM-  ftetDFni  Hfl  eontvntii. 

The  person  upon  whom  either  writ  Jias  been  doly  served,  dhwI 
■tate,  plainly  and  unequiTocoU-   'ji  &ia  return: 

-"  „H,glc 
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1,  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
inj  time  theretofore  or  llicreafter,  hi>  liad  In  Liu  ciislody,  or 
Dnder  bia  power  or  teetraiut,  the  person  for  whose  relief  the  wi'lt 
vas  isRued. 

2,  It  he  HO  had  that  person,  when  the  writ  was  aerved,  and  atlll 
bag  him,  the  nulhoritr  and  true  cnuse  of  il,e  iii>prl»uuiiifiu  ur  re- 
MFBint,  Heitiiig  It  forth  at  length.  If  the  prisoner  Is  detained  bj 
Tirtne  of  a  muudiile  or  other  written  outhority,  a  copy  thereof 
must  Lie  aniiexi'd  to  the  reliirn,  and,  ui>on  tlie  return  ur  llie  writ. 
thaoriginal  must  be  produeed,  nud  exhibited  to  thecourtorjudse. 

3,  It  he  so  liad  till'  prisoufr  at  iiuy  time.  Iiut  lius  IranHfern-d  the 
_  cnstody  or  restraint  of  hiiu  to  aiiolher,  Ine  return  must  conform 

to  the  retam  required  tiy  the  seeond  snbdiviKlon  of  Ihis  section, 
eicept  that  the  substance  of  Itie  ninndnte  or  other  written  author- 
itf  Diay  be  given,  it  the  orii^lnal  Is  no  loneer  in  bis  bandRi  and 
that  the  return  must  state  purtjelilarlj'  lo  wnoni.  at  what  time,  for 
nbat  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  siKned  by  (he  piTsun  making  it.  and,  unless 
he  is  a  sworn  piiblle  oflirer,  and  makes  his  return  in  his  official 
eipadty,  it  must  be  verified  by  his  oath. 

I  R.  B.  eei,  i  32. 

I  B02T>  Haben*  corpaa)  iMtdT  of  prlsvner  to  be  prodaced. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  must  also  bring  np  the  body  of  the  prisoner  iu  his. 
cnalody,  according  lo  the  command  of  the  writ;  unless  he  states, 
la  his  relum,  tha.t  the  prisoner  is  so  sick  or  inBrm.  that  the 
production  of  bim  would  eDdanger  bis  life  or  his  health. 

U.,  I  S3  and  psrt  of  !  4S. 

i  3038.  Procveaiav*  on  df-obedlFiice  of  well. 

Where  a  person,  who  has  been  duly  served  with  elthpr  writ, 
refnses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it.  as  prencribed  in  the  last  two  sections.  Uie  court  of 
Judire.  before  whieh  or  whom  it  is  made  rPturnahle,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  Ite  found,  or,  if  the  delinquent  Is  a 
sheriff,  to  any  eoroner  of  his  county,  or  tn  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  olher  pcrHon  forthwith  to 
Apprehend  the  delinqueot.  and  brint;  him  lietore  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up.  an  order  mast 
he  mode,  cnmmiltiac  him  to  eloae  custody  in  the  jail  of  the 
cnnnly  iu  which  the  cnurt  or  jndge  is:  or.  If  he  in  a  sheriff.  In 
the  jail  of  a  county,  other  than  his  own,  desiEnated  in  the  order: 
and,  in  either  case,  without  heinc  allowed  the  liberties  nt  the 
iail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  rompTies  with  any  orrtrr,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  Issued. 

td..  ii  34  iDd  39. 

f  X02t.  Id.r  precept  t«  brlnR  np  prlsoBee. 

The  court  or  judge  may  also,  in  i(=  nr  his  discrefion,  at  the 
ome  when  the  warrant  or  "tln'-li'iion*  Li  iaaned.  or  atterwaid" 


IterwB^ 
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iaaue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  wbom 
the  warrsDt  is  directed,  commandlDg  hlin  forthwith  to  btiag 
before  the  court  or  judge  the  person  for  nhose  benefit  (be  writ 
was  graoted.  who  muni  thereaCter  remaiu  la  the;  cualod;  of  the 
officer  or  person  eneculirig  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

I  2O80.  Id.t  power  of  coiantr  biiit  he  eslle«. 

The  sheriff,  coroner,  or  other  persoD,  to  nbom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  o(  the 
last  two  sections,  may,  In  the  execution  thereof,  call  to  his  lid 
the  power  of  the  counij,  as  the  sheriff  tany  do,  m  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

la.,  I  ST. 

I  2033.  ProcecdlBsa  on  retnrn  of  lialieaa  corpna. 

The  court  or  judge,  before  which  or  Khom  the  prisoner  li 
brought  bj  virtue  of  a  writ  of  habeas  corpus,  issued  as  preecribed 
In  this  article,  moat,  immediately  after  the  return  of  the  writ, 
examine  into  the  facta  alleged  in  the  return,  and  into  the  csdm 
of  the  imprisonment  or  restraint  of  the  prisoner;  aod  must  suke 
a  final  order  'o  discharge  him  therefrom,  If  no  iHWful  cause  for 
the  Imprisonment  or  restraint  or  for  tht  c.mtiuunnce  therrof. 
is  shown;  whether  the  same  was  upon  n  commiKnput  for  an  actual 
or  supposed  criminal  mntter,  or  tor  some  othe'.'  cause. 

Id..  K  38  iDd  39. 

1  2M32.   [Aai'd.    ISOft.l      IVbea    prlmner    1o    be    Tt^mn4lr4. 

The  court  or  Judge  must  forthwith  make  a  final  order  to  it- 
mand  the  prisuuer.  if  it  appears  ihat  be  h  detained  in  t.-nstodj' 
fur  eilller  of  the  following  i-auses,  and  that  the  time  for  wtiicb 
he  may  legally  be  so  detained  has  nut  expired; 

1.  Uy  virtue  of  ■  mandate  iitsued  by  a  court  or  a  judge  of 
the  Unltei)  Slates,  in  a  case  wiiere  nuch  courts  or  Judges  han 
exclaai*e  jurisdicfion. 

2.  Bj-  Tirtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  Hvil  or  crlniiual  Jurisdiction:  or  the  final  order  of 
auch  a  tribunal,  made  in  a  special  proceeding,  Instituted  for  »nT 
cause,  eiMpt  to  puninh  him  for  a  contempt:  or  by  rirfoe  of  «n 
exe<'niion  or  other  process,  issued  upon  such  a  Judgment,  decree, 
or  final  wder. 

3.  Kor  a  criminal  contempt,  defined  in  section  seyen  huodrtd 
and  fifty  ot  the  Judiciary  law,  and  stieciaJly  and  plaiol)'  churgKl 
In  a  comniitment.  made  by  n  court,  offlc'pr.  or  body,  having  au- 
thority to  cuiiimit  for  the  contempt  so  charged. 

Id..   I  41).      Auiendnl  by   I..    1909.  e\i.  0».   t  3.      Bw  note  67  at  Bstti  nl 

civil     CBB«. 

>T  is  in  cnatody. 

_____   _ ,  I   be  discharged. 

only  in  one  of  the  following  cases: 

1.  T^'here  tlie  jurisdiction  of  the  court  which,  or  of  the  officer 
who.  issued  the  mandate,  has  beea  exceeded,  either  as  to  matttr, 
place,  sum,  or  person. 

2.  Where,  although  the  original  inipd.sonracnt  was  lawful,  jet 
by  some  act.  omiBsion,  or  event,  which  baa  taken  place  after- 
wards, the  prisoner  lias  become  euticled  to  be  dischaj^ed.  , 
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8.  Where  the  di  sedate  i«  defectiTe  in  a  matter  of  sabstance 
leqnired  by  law,  renderinK  it  Toid. 

4.  Where  the  mandate,  although  in  proper  form,  naa  issued 
in  a  case  not  allowed  bj  law. 

6.  Where  the  person,  haTing  the  CDBtody  o(  the  piiaouer  under 
the  tnsudnte,  is  not  the  pereon  empowered  b;  law  to  detain  him. 

6.  Where  the  mnniiBte  is  not  authorized  by  a  Judgment,  decree^ 
or  order  ot  a  court,  or  by  a  proTiiiion  ol  law. 

1  B.  B.  Ma,  I  41. 

I  Z0S4.  Tke  lut  Beellan  qwsUfted. 

But  a  court  or  Judge,  upon  the  return  of  a  writ  issued  aa  pte- 
MTibed  in  thia  article,  shali  not  inquire  into  the  legality  or  justice 
ot  anj  oiandate,  judgment,  decree,  or  final  order,  epeclfled  In  the 
last  section  but  one,  except  as  therein  iptatcd. 

Id.,  i  42. 

1  303(1.  Proeeedlnar*  on  Irresnlar  eammitniFiit. 

I(  It  appears  that  the  priaouer  hns  been  legnlly  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  bearing  thereof,  to  be  guilty  ot  Buch 
ta  offence,  although  the  commitment  is  irreftular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwitli 
make  a  final  order,  to  discharge  him  ii|>an  his  giving  bail,  if  the 
case  is  bailable;  or,  if  It  is  not  bailabli-,  lo  remnnd  him.  Where 
bail  is  given  parauant  to  an  onier,  mode  ns  prescribed  In  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

I  X03S.  Id.|  when  prisoner  Btay  ka  coBUnitted  *o  another 

'  Where  a  prisoner  is  not  entitled  to  his  dixcharge,  and  is  ntd 
balled,  be  mmt  be  remnnded  tn  the  ciiHtody,  or  placed  under  the 
restraint,  from  which  he  was  ln.keu,  unless  the  person.  In  whose 
eoatodr,  or  under  whose  restraint  he  was.  is  not  lawtally  enti- 
tled thereto;  in  which  casf.  the  order  remaading  him  muat 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

M.,  f  44. 

I  XD3T.  Castodr  •>(  vrlsoner  pending  tko  proeeedlBKa- 

Pending  the  proceed incs,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  bronght,  may  either  commit  him  to  the  custody  ot  the 
■herifT  of  the  couuty  wherein  the  proceedings  are  Dending.  or 
place  him  in  such  care  or  custody,  as^  his  age  and  other  circum- 
stances require. 

M..  I  *B. 

I  3038.  ffotlce  to  person  Interested  In  detontton. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
priaoner  is  in  custody  by  virtue  of  a  mandste,  an  order  for  hts 
diacbarge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  whM«,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  Ihe  case  may  be,  has  been  either  person' 
al^  serred,  eight  days  prerionsly,  or  given  in  such  other  mannu. 


^  308»-i8  HABEAS  CORPUS,  ETC.  e.  It,  i.  S,  s  3 

Koi  lot  aucb  prerioUH  leogtb.  ol  time,  as  the  court  or  iwlp 
preecriboB,  as  CoIIowg. 

1.  Wbere  the  mandate  was  issued  or  made  ia  a  citi)  action  or 
■pecial  proceed iuK,  to  tbe  person  wbo  boa  au  interest  in  coDtuia- 
ing  the  impriaonuieut  or  restraint,  or  his  attorney, 

2.  In  every  other  t-nHe,  to  the  dinlrlcl  atlorney  of  tbe  econtj, 
.  within  whleh  the  pritioner  was  delnint^,  at  (he  time  nbea  lit 

For  the  purpose  of  an  appeal,  the  person  to  whom  noHn  it 
giyea  as  prescribed  in  Ihe  first  siihd  J  vision  o(  this  aectlOQi  '^' 
comes  a,  parly  to  ttie  spei^ial  proceeding;. 

a  R.  S.  M3,  if  4S  Had  4T.  alo'd  br  L.  1S3T.  cb.  240.  |  2  (4  Edm.  BSl). 

I   SOSAk    PrlBoaer   w«r    coKtrovert    petarat   ppeofs  lk«v- 

A  prisoner,  produced  upon  the  return  of  a  ivrit  ot  hsbeu 
corpus  may,  under  onth,  deny  any  material  allegatiou  ol  IIk 
return,  or  make  nnj"  allegBtion  (it  fact,  shotting  eUher  that  his 
ImpriBonnient  or  detention  is  tmlan-ful,  or  that  he  is  eatitlFd 
to  his  dlscharEe.  Thereupon  tbe  court  or  Judge  must  proceoi. 
in  a  summary  way,  to  hear  tbe  evidence,  produced  in  support  ot 
or  against  the  impriHonnient  or  detention,  and  to  dispose  ot  the 
prisoner  as  the  justice  of  the  caae  reiuirea. 

Id.,  t  IS. 

I  X040.  ProeeedlDBB   apoa  BlekaeBs,  etc.,  at  prlavnar. 

Where  tbe  return  to  n  writ  of  habeas  corpws  slates  that  ttf 
prisoner  ia  so  sick  or  infirm,  that  the  produption  of  him  wotAi 
endanger  his  lite  or  health,  and  the  return  ia  otherwise  auffldenc, 
tbe  court  or  judge,  it  satisfied  of  the  truth  of  that  statenMni. 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  il  » 
writ  e(  certiorari  bad  been  issued. 
'w.,  I  «. 

i  2041.  When  cerllomrl  to  Imsne  on  appllcatlait  tn 
luibe«a  eorpDa. 

Whore  an  application  is  made  for  a  writ  of  habeas  corpm. 
ft*  prescribed  in  this  article,  and  it  appears  to  the  court  or  jnite. 
Dpon  tbe  petitioD  and  the  documents  annexed  thereto,  that  tb^ 
cause  or  offence,  for  which  the  party  is  imprinoned  nr  detainrf. 
ia  not  hailable,  a  writ  ot  certiorari  may  bo  granted,  instead  of  • 
writ  of  babean  corpus,  as  if  the  application  had  been  made  fot 
the  former  writ. 

M..    I  SO. 

f  2043.  PrvcredlBca  opoa  lla  relom. 

Upon   the   return   to  auch   s   writ   of  certiorari,   the  cotirt  or 
judge,   before  which  or  whim  it   in  returnable,  mnst  proceed  M 
upon  a  return  to  a   writ  ot  habeas  corpus,  and  must  bear  the 
proofs  of  the  oartles,  in  support  of  and  Bgalust  the  return. 
Td.,  I  St. 

I  »043.  M.t  TChea  dl-«IiKr«e  to  h*  vraated)  vrhea  pi«- 
DcedlatH  to  reajve. 

If  It  ar>i>eiirB.  that  Ihe  prisoner  !b  unlawfully  Imprisoned  of 
restrained  in  his  liberty,  the  cn'irt  or  judge  must  make  a  final 
order,  discharging  him  forthwith,     tf  It  appear*  that  be  ti  Uw- 
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faltr  fmpHMmM  or  detafa#d,  Mil  is  uet  enHtled'ttf  be' -bailed, 
the   conrt   or   judge   mast   make   a   finoi   anler,    flUMiMtpg   the 
pcoeeedings. 
I  B.  S.  dSB,  I  BI,  au'd. 

I  2044.  When  cerdomrl  dopii  aol  prevent  hnbeaB  eorpns. 

NottvithBtaudiuK  ft  writ  o(  certiorari  baa  been  ieeued  or 
retained,  as  preflcribed  iu  this  urtide,  tbe  court  or  judg",  before 
wbkb  or  wboui  It  is  returnuble,  laay  iauuc  a  writ  ot  babeas 
corpus,  nbkcb  is,  in  all  respects,  KObject  to  ttie  foregotug  prori- 
Bions  of  tbia  article,  relating  to  tbe  latter  writ.  If  the  court  or 
judge  rofusea  a  writ  of  certiorari,  or.  upou  tbe  return  tbereol, 
rehM>»'  to  dlmharge  tb«  'prieoner,  tbe  JMtai  maj-  claim,  asd  la 
entitled   to,   tbe   nrit  ot   b»beaa   eorpua,   aa   prescribed   in   tbia 


I  Z04n.  Ball  o»  certiorapf)  ithea  bdA  hon  ordered. 

If,  upon  tlie  return  to  a  writ  of  certiorari,  iesued  as  prescribed 
in  tbia  article,  it  appeara,  ttiat  tiie  person  imprisoned  or  detained 
ia  entitled  to  be  bailed,  the  court  or  judge  most  make  a  flnal 
Mden  filing' tl)»..eun  ia  wbi«h  he  ia  to  be.  adiaitted  .to  bail: 
ipecifyiug  the  court,  and  the  (eroi  tkec«ot,  at  wbicb  be  is  lequired 
to  appear:  and  dlrectiDe  bis  dii«chnr»;is  upon  bail  beiug  given 
aceordlnglr,  as  required  by  law.  If  sufficient  boil  is  immediately 
offered,  the  court  or  judge  must  tnlie  it;  otherwise,  bail  may  I>«| 
(iven  afleiwarda,  aa  preiscribcd  iu  tbe  next  aection. 

M..  t  M.  am'd. 

I  2046.  [Am^,  ISM.]    Id.|  br  nhaB  aad  bow  t>ke>. 

Upon  the  production  of  tbe  order,  or,  if  it  was  made  by  a  conrt, 
of  a  eeriilied  copy  thereof,  to  n  justice  of  tbp  Hupreme  court,  or 
to  tlje  county  judge  or  apeclal  county  judge  of  tbe  county,  where 
the  priaouer  ia  detained,  the  judge  muat  take  the  recognizance 

I  bX  the  prisoner,  with  two  sureties,  in  tbe  sum  so  6%cd.  condi- 
tioned for  the  appenranee  of  the  prisoner,  as  prescribed  in  the 

'  order.  Each  pemoQi  offering  bimselr  na  a  purely,  must  abow,  by 
bit  oath,  to  the  satisfaction  of  the  judge,  that  be  is  a  houae- 
bolder  ia  tbe  county,  and  worth  twice  (he  sum  in  which  be  la 
required  to  be  bound,  over  and  above  all  deraanda  agaluat  him. 
It  is  not  necess.nry,  that  tbe  prisoner  Hboiild  appear  Iu  person 
before  the  judge,  to  ackuowledgc  tbe  recognizance:  but  It  may  be 
acknowledged  by  the  prisoner,  and  certified.  In  like  manner  as 
a  deed  to  be  recorded  in  tbe  county. 


I  KMT.  DlacbarKe  of  prlaoaer  bulled. 

The  judge  nrflSt  Humwnatrtr  tit  tht^  rmrr^nfizalK*  with  tte  cleric 
of  tbe  mart,  before  which'  the  prisoner  Is  bound  to  appear.  He 
mnBt  alf)0  make  n  certificate  u^ton  the  order,  or  the  certifiod  copy 
thereof,  to  the  elTect  Ihat  it  has  been  complied  with.  .Upon  pro- 
dectkm  of  the  cePtlficate,  tbe  prisoner  is  entitled  to  bis  difcbace 
from  iiDpriHonmeut,  tor  any  oaoao  ataled  iu  tbe  return  to  tbe 
<?vtioran. 

"•■■»"■  -^-  ■■/•■■  T      ■ 
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I  SMB.  OrOcr  nbatltvtvd  tor  Hilt  o<  Ota^IWKei  ■•rrlaa 
•nd  aSMit  tkereof. 

The  writ  of  discharge  is  aboliehed.  A  final  order  to  dischuRC  t 
prisoner,  made  as  prescribed  in  tlits  article,  may  be  serred  In  like 
manner  as  an  injunction  order,  and  when  so  served.  It  maj  b( 
enforced  in  the  satoe  manner  aa  a  final  judKinent  in  a  civil  actios, 
except  where  special  provision  for  its  euforeement  Is  otherwiie 
made  in  this  act.  Where  such  an  order  directs  a  disrisBrge,  npoii 
givine  ball,  the  Berrice  thereof  is  not  complete  nntil  aerxlce  of  the 
certificate,  or  other  proof  prescribed  by  law,  sho^ng  that  ball  bai 
been  given,  aa  required  therebf. 

Bel  ft  eiO  iDd  IMI,  inte. 

i  X04»,  BBforelnv  order  for  diNoharKet  pe«kltr>  c4e. 

Obedience  to  a  final  order  to  dincharge  a  prisoDM,  made  aa  ftt- 
scribed  in  this  article,  may  be  enforced  by  the  conrt  which,  or  the 
judge  who,  made  the  same,  br  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpiia,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  foifeita,  to  tbe  [iriaoner  ag- 

Sieved,  one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
e  damages  which  the  latter  sustains. 

f  SOBO.  Wken  prlBOaer  dlBCharved  no*  to  be  rc-l*- 
prlaonedi  when    he  mar  be. 

A  prisoner,  who  has  been  discharged  by  a  Goal  order,  made  Vfot 
a  writ  of  habeas  corpus  or  certiorari,  laaued  as  preacribed  in  tUi 
article,  shall  not  be  again  Imprisoned,  restrained,  or  kept  is 
cnstodr.  for  the  same  canse.  But  it  is  not  deemed  to  be  Uie  tanK 
caiue.  In  either  or  the  following  caaes: 

1.  Where  he  has  been  diacharged  from  a  commitment  on  t 
criminal  charge:  and  I*  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  io  which  lie 
has  been  Indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  ointerial  defect  in  the  coramltnieaf;  and  b 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  1jeen  discharged,  in  a  dvll  action  or  aped*! 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  srticle;  and  is  afterwards  im- 
prJBOned  by  virtue  of  a  lawfnl  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  dvi]  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  ot4er  of  aire*: 
and  is  afterwards  taken  In  eiecntion,  or  other  final  proceu.  Id  tbe 
aame  action  or  special  proceeding,  or  arrested  in  anotlier  aetiaB  at 
•pecial  proceeding,  after  the  Gret  was  discontinued. 

Id.,  I  S«. 

I  80S1.  FoutUr  tor  vtolaUav  tb«  lm«t  acotloB. 

If  a  court,  or  judge,  or  any  other  person,  In  the  ezecutkni  of 
■  Judgment,  order,  or  other  mandate,  or  otherwise,  knowiiidT 
violates,  causes  to  be  violated,  or  assiats  in  the  violation  of.  tt« 
last  section,  he,  or  if  the  act  or  omiaaion  waa  that  of  a  court,  eid 
member  of  the  court  asaentijig  thereto,  forfeits,  to  Ike  prisoaer 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  Heteaka 
gnUty  of  a  misdemeanor;  and,  upon  convlcooa  tbereg^  (blB  bt 
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pnniBhed  by  fine,  not  ezMediug  one  thoiuaiid  doUorB,  or  by  lat 
priBODmeiit,  not  ezceeding  six  aionths,  or  by  both  in  tlie  dlscrctiou 
oC  the  coort. 
S  EL  a  ees.  I  eo  ltd  pan  or  I  «i. 

g  900*.  M-r  'or  eaBeFalins-  bvIboiicf,  etc.,  to  MTSid  writ. 

Asy  one,  huciiix  in  tiis  cuatod;,  or  Qudor  hia  power,  a  person 
entitled  to  a  writ  of  bab^os  corpua  or  a  writ  of  certiorari,  aa  pre- 
uribed  in  this  article,  or  a  person  for  whose  relief  n  writ  of 
babeaa  corpui  or  a  writ  of  certiorari  has  been  duly  imued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  the  eervice  of 
the  writ,  or  to  BTold  the  effect  thereof,  trauefi-rs  the  prisoner  to 
the  cUHtody.  or  places  bim  onder  the  power  or  control,  of  another, 
or  conceals  bIm,  or  cfaaiiKeH  the  place  of  his  coofinement,  is  ^ilty 
ola  siiBdameanor;  and,  upon  conTiction  tliereol,  shall  be  pnoislied 
■I  specified  bi  the  last  section. 

Id..  H  •!.  as  UHl  nmitaulai  ot  M. 

I  SOBS.   H.|  lor  «ldlBK,  *tc. 

A  qeTMU  who  knowingly  aseistB  in  the  vtoIatSon  of  «be  last  B«y 
thni,  is  guilty  o(  a  misdemeanor:  and,  upon  contiction  Uieieot, 
thall  be  punished  aa  specified  in  the  last  section  but  «ue. 

M.,  I  03. 

I   3054.   W*Kir»iit  (o  brlmc  Bp   vrlaottcr   aboat   belBV  '•■ 

Where  it  appean,  by  proof  satiefactory  to  a  conrt  or  lodge, 
•nthorized  to  grant  either  writ,  that  a  person  in  held  in  unlawful 
confinement  or  CDstody,  and  that  there  is  a  good  reaaou  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  be  can  be  reliered  b;  a  writ  of  babcai  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  iBBue  a  wnrmnt,  recitiog  the 
(acts,  directed  to  s  particular  abcriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  apcciallF  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  oring  before  toe  court  or 
jodge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant Lb  Issued  by  a  court,  it  must  be  under  the  seal  thcreoti  il  t^ 
a  Jtidge,  It  must  be  under  hia  band, 

I  MISS.  Vnhen  affcnder  to  be  Kfrested. 

Where  the  proof,  apeciQed  in  the  last  aectiou,  Is  also  sufficient 
to  jostify  an  arrest  ot  the  person  having  the  prison"  In  hid  i-im- 
lody,  aa  (or  a  criminal  offence,  con""'""*  '"  *-■■' 
him,  the  warrant  mnst  also  contain 
son,  for  the  offence. 


iee«fl*B   mt   vrBvmt)   sroeeedlaars   to  rellev* 

Tbe  officer  or  other  person,  to  whom  the  warrant  ia  directed  and 
driivered,  must  execste  it  by  bringing  the  prisoner  therein  named, 
•ad  also,  if  an  eommanded  in  tbe  warrant,  tbe  person  who  detains 
him,  before  the  court  or  judge  issnlng  it;  and  thereupon  the  per- 
son detaining  tbe  prisoner  mast  mahe  a  return,  In  like  inanner. 
and  the  like  proceedings  mnst  be  taken,  as  It  a  writ  Of  habeas 
aorpvB  had  been  issued  in  the  first  Instance. 

'^"''  _  .17  ■  '  ■      '      ,,,, Google 
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)  20D7.  Id-i   |iroceFdlnei   to  pnnlsli   Alf^nder. 

It  the  person,  LaTing  the  priaoner  in  hia  cuBtoJy,  ia  broapM 
before  the  tourc  or  juJge,  aa  for  a  criniinal  offfiice,  lie  ia  entFlH 
to  be  examined,  anil  must  be  committed,  bailed,  or  diacbarged,  bf 
tho  court  «[  judKU,  ak  in  omr  criiuiuia  eami  ol  tbe  same  oiiUKe. 
2  R.  a.  sua,  f  OS. 

I  20Q8i  When,  avpenl  mar  be  takpn  In  citii«  ander  lliti 

An  appeal  may  be  taken  from  an  nrdet  retualnx  to  Braut  t 
writ  of  habeas  eur|iiia,  or  a  writ  of  certiorari,  aa  prescribeil  in 
thin  article,  or  from  a  linnl  order,  mndo  upoD  the  return  of  avcb  a 
writ,  to  dlflcharKO  nr  remaDd  a  rrlaoDor.  or  to  dixiiiiaa  the  procved- 
Inra.  Wberc  the  final  order  is  made,  to  dlHcharKe  a.  prieoner. 
upon  biti  givini!  bail,  an  appeai  therefroni  maf  be  talieD. 
before  bail  in  tciven:  but  nbere  the  appeal  ia  taken  by  the 
people,  the  iliKtbur«e  of  the  prisoner  u|ion  bail  aholl  not  be  Etajed 
tfaerebf.  An  ap])eal  iloea  not  lie,  from  an  order  of  (bo  court  or 
judge,  before  which  or  wbom  the  writ  ia  m*4e  retiuoaUe,  except 
iiB  prcacribed  ia  this  section. 

BiitatUutea  tor  Id..  |  <».  ,  .. 

I  SOBO.   Id. I  br  people. 

An  appeal  from  a  final  otiter.  dlacharKJng  a  prisoner  committe* 
upon  a  criminal  aerusalion,  or  from  ifae  allirmance  of  aMcb  an 
order,  may  be  taken,  in  the  name  of  tlie  people,  b;  tbe  attotnej- 
gencrel  or  tbe  diatrict-attornej. 

Sabmlintrd  tor  Id.,  S)  ID  ind  Tl.    ^f  {|  lam-IMI,  ttOt:  t  2191.  poM. 

;  3000.  PrlnoneF  nho  appeals  may  bp  admitted  to  loll. 

Where  a  priaouer,  who  stands  charged,  upon  a  criniinal  nccos*. 
tion,  with  a  bailable  ofTonce,  has  perfected,  or  bile/ids  to  lake,  an 
appeal  from  a  final  order  dlsmiBsiDg  the  proceedings,  remandinjt 
him,  or  otberwixe  refusing  to  discharge  bim,  made  as  prescribed 
in  thia  article,  the  court  or  Judtic,  upon  bli  application,  either 
before  or  after  the  final  order,  niunt,  upon  Biicb  notice  to  tbe 
die  I  rict -attorn  e.r  as  the  court  or  judge  tDlnlcs  proper,  make  an 
order,  filing  .be  sum  in  which  the  applicant  shall  be  admitted  tr 


I  2001.  [Ant'd,  IHOO.]    Id.i  recoKotaance,  etc 

The  recogniinnce  for  that  purpose  must  be  conditioned,  tbat  the 
priaoner  will  appear,  at  a  term  of  tbe  appellate  dirision  of  the 
supreme  court  to  be  held  at  a  lime  and  place  designated  in  tbe 
od-der.  aad  afaida  by  and-peifocn  tbe  jnd^nMVt-of*  order.  «t  the 

appellate  court.  It  must  !«■  taken  and  approved  by  a.Jiwtice  of 
the  supremo  court,  or  by  tbe  court  or  judge  from  Trboso  orAer 
tbe  appeal  la  taken,  or  by  Ihc  county  judge  of  the  county  in  ^vliich 
the  order  was  made.  In  nt!  other  rcspptts,  the  proceedings  are  the 
same  as  prescribed  in  tliis  article,  where  if  appears,  upon  fhc  re- 
)  of  a  writ  of  certiorari,  that  tbe  prisoner  is  entitleiJ   to  be 
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I  aoes.    [Am'il,  1S95.J      Id.)  on  mpvenl  to  conct  of  «ippeau. 

Wbere  a  prisoner,  who  Htauds  charepd  with  uu  offence,  epecltiud 
in  the  leat  iei-tioo,  has  perfected  au  appeal,  to  the  court  of  appeals, 
from  a  final  order  of  the  aiiprcme  court,  affiriuing  an  order  re- 
fusing his  diBcburge,  or  reversiue  an  order  sraotios  his  dischsrzc; 
the  court,  from  wbose  order  the  appeni  is  taken,  or  a  judge 
thereof,  muflt,  upon  his  application,  admit  him  to  tinil.  as  pre- 
Bcribed  in  the  Inst  section;  except  thnt  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  tlie  appellate  diriiiiou  of  the 
supreme  court  from  wbicb  tbe  appeal  ia  taken,  t«  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
tbe  appeal, 

I,.  1873,  ch.  sea.  port  Qt  t  '.  "m'li:  L.  J69e,  cb.  we. 

I  ZOeS.  Castody  «t  prlooner  nnttl  he  glvpa  ball. 

Where  tbe  sum,  in  which  a  prisoner  sliall  be  admitted  to  bail. 
has  been  fixed,  as  prescribi^  iu  either  of  tbe  Inst  two  sections,  he 
mast  remain  in  tbe  custody  of  tbe  aberiff  of  the  county  in  tvblch 
be  then  is,  until  be  is  admitted  to  bail,  as  therein  presciibeJ;  or, 
if  be  (Joes  not  give  the  retjuisite  bail,  until  the  time  to  appeal  has 

tbe  court 

{   ZOe4.    [Am'd,   IHSB.]    ReeoCBlwiic«   valid    for   adjnnraed 

Where  no  order  or  other  direction  of  the  eourt,  relating  to  the 
dlqxMltion  of  the  prisoner.  Is  made  at  tbe  term  specified  in  a 
recoKnizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjonrned,  without  an  order  to  that 
effect,  to  tbe  neit  term  of  the  aapellate  division  of  the  euprtme 
court,  to  be  held  in  the  same  ilepartment:  and  (hereafter  to  each 
■nccESHive  term,  nntil  such  an  order  or  direction  ia  made.    The 

Eri»otier  is  bound  to  attend  at  each  successive  term  of  tbe  appel' 
ite  division:  and  the  recogni^.ance  is  valid  for  hia  attendance 
according!;,  witboot  any  notice  or  otber  formal  proceedings. 

I.  IMS,  cli.  tM«. 

J  ZOaS.  Penalty  («r  refailnB  codt  at  iirocex,  etc. 

An  officer  or  other  person,  wbo  detuins  niij  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  hia  fees,  deliver  a  copy  thereof  to  nnj-  person 
who  applies  therefor,  for  the  purpose  of  procnrlue  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  It 
he  knowingly  refuses  so  to  do,  he  locteits  two  hundred  dollars  to 

BwiUoD  T2.  R.  3..  ani'd. 

article     ia     other  WFlta   of 


. ,  .  e  the  proceedings  upon 

-,   -r  statutory  writ  of  habeas  corptis,  as  far  na 

tbey  are  applienble;  and  the  oiithorirj-  of  n  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  ntntote  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  la  an; 
case  therein  provided  for. 
BKtloa.  TB  and  Ta,  K.  8.  ,-  , 

"^     ■  r. -HiT.GoO^lc 


^ 
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MANDAMUS. 

ARTICLE   FOURTH. 

mettrtt  o/mandamns. 


upoo  genenl  teem  n 


1  2V6T.  Kind*  of  writ)  how  BltersatlTe  writ  mrmatti. 

A  writ  of  mundnmus  is  pilher  altprnative  op  peremptory.  The 
alternative  writ  may  be  granted  upon  an  nffidnTit,  or  oUier  writte . 
proof,  BhowioK  a  proper  case  therefor;  and  either  with  or  wldwtt 
previous  notice  of  the  application,  as  the  court  IhiukB  pcopet.     r 


t  2068.  [Am'd,  1890.]    Who  writ  mrmmteA  mi  ppeelal  ««««■ 

Bxcept  where  apecial  provision  therefor  is  otherwise  made  in 
this  article,  a.  writ  ol  mandamus  can  be  granted  onl;  at  a  spedll 
term  of  the  anpreme  court,  held  within  the  judicial  diatrieC  en- 
bracing  the  county,  nherein  an  issue  of  feet.  Joined  npan  in 
Bltemative  writ  of  mondamuB,  is  triable,  aa  prescribed  in  Hm 


..  ISM,  c 


erm  of  the   arpelUte  divl- 


I  aoes.   [Am'd,  18BB.]    1 
■Ion  of  (he  anpreme  conrt. 

A  writ  of  mandnmiis  maj  be  granted,  at  a  term  of  the  appcllRl« 
division  of  tlie  supreme  court  only,  directed  generally  to  anr 
judge  holding,  or  to  hold,  a  special  term  of  the  same  eoart,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  sucli  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  I 
writ  c»n  be  granted  only  at  a  term  of  the  apoellate  diviiion  of 
the  judicial  department  embracing  the  connty.  wherein  the  action 
is  triable,  or  the  special  orocceding  la  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  bv  the  manrtsmni 
nricionted.  nnleaa  that  term  Is  not  in  ee?B!on;  In  which  case.  It  mar 
be  KTsnted  at  a  term  of  the  appellate  division  of  an  adjobitof 
judicial  department. 

Ujns,  cb,  TO,  T«rt  of  I  1  (B  Edm.  BTB);  L.  1S9V,  (A.  9M. 
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{  3070,  [Aai'd,  18(13.]  When  pereuptorr  inandaKinB  to 
(>•■•    In   flriit   InatBiio*. 

A  peremplorf  writ  or  maadamus  laay  be  issueil,  io  thc^  first 
iDstauce,  where  tlte  upplicauL'H  rigbt  tu  the  luaudauiun  dependa 
odIj  upon  questions  at  luw,  auil  notioc  of  the  application  haa 
t>c«a  gireo  to  a  judge  of  the  court,  or  to  the  corpora tion,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  Io  whom  it 
ia  directed.  The  notice  luHst  be  sfrvt'd.  at  least  eight  dtiya  before 
the  application  is  heard;  unleaa  u  shorter  time  ie  prescribed  by 
an  order  to  ahow  cause,  made,  where  the  applicatiou  is  to  the 
special  term,  by  the  court,  or  a  jvdge  thereof;  or  where  the  appM- 
cBtion  is  to  the  appellate  division,  by  the  api>ellate  diriaioD,  or  a 
ioatice  of  the  ap[>e11ate  dirisiou  of  that  judicial  department.  In 
such  a  caae  the  applicatioo  must  be  founded  upon  affidavits,  or 
other  written  proofa,  a  copy  of  which  moat  be  aorred  with  the 
notice,  or  order  to  show  canae.  Where  the  court,  board  or  other 
body  to  be  aerred,  consiEta  of  three  or  more  membera,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  application 
is  to  be  made,  may  be  aerred,  aa  prescribed  ia  the  next  section 
(or  service  of  an  alternative  writ  of  mandamus.  Except  as  re- 
scribed  in  this  section,  or  by  special  provision  of  law,  a  per- 
emptory mandamuB  cannot  be  isaued,  until  an  alternative  man- 
damus has  been  issued  and  duly  served,  and  the  retnrn  day 
thereof  baa  elapsed. 


I  ZOTl.  AlternatlTe  Trvlti  how  seVTed. 

'An  alternative  writ  of  mandamus  must  be  served,  by  showiniT 
the  original  writ,  and  delivering  a  copi'  thereof,  to  the  person  to 
be  aerred.  Where  It  is  directed  to  a  court,  or  to  the  judge  or 
jadKea  of  a  eourt.  It  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  eonsiats  of  three  or  more  judges,  service-  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  servii^-  must  be  made 
npOD  ■  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appoiotei^  pursuant  to  iaw;  iu  which  case,  sorvice  upon  him 
is  Bufficiect.  Where  the  writ  is  to  be  ^icrved  u;>oa  a  corporation, 
service  thereof  may  be  made  upon  any  officer,  npon  whom  a  sum- 
mons, iaaued  out  of  the  supreme  court,  may  b«  served.  Where 
one  or  more  of  the  persona,  upon  n'hom  to  make  service,  aa  pre- 
■cribed  in  this  Rection.  cannot,  after  due  diligence,  be  found,  the 
eiiibltiou  of  the  origiual  writ  may  be  dispensed  with,  and  ser- 
lice  may  be  made  upon  him  or  them,  as  prencribed  by  law  for  the 
'     aed  out  of  the  supreme  court. 


f  20TE.    (ABk'd,  180B.]    Wrlt|  how 

An  alternative  writ  mnst  be  made  returnable  tweoty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  coun^, 
designated  therein,  In  which  an  issue  of  fact  joined  thereupon  la 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
desiccuated  therein,  to  which  application  for  the  alternative  writ 
might  have  been  made.  , 


ii.  i-.<i",G(Hinlc 
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1  2073.  Relnrn  or  demurrer  to  flrnt  vFPtt. 

Where  lUe  first  writ  of  mautlamua  has  iKtn  dniy  serrrf,  a 
returu  muHt  be  made  to  the  saiue.  an  therein  ceiiuirej,  udInb  II 
in  an  aliernatlre  nrii,  aad  a.  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persous,  upon  whom  the  writ 
was  scrretl,  may  be  puniiibed.  upon  the  application  of  the  peaple. 
or  ot  the  relaior,  for  a  coDtempt  of  court. 

2  it.  8.  C«0.  1  U  (2  Eilni.  608).  tm-iS.    See  |  SCne.  poM. 

I  Svr4.  [Am-il,    181>5.]    Hirtnra,  bow  uatle. 

The  return  to  an  alternative  n  rit  ot  mandajuus  mnrt  be  annexnl 
to  a  copy  of  the  writ;  and  mtist  be  filed,  in  the  office  ot  the  clerk, 
svhere  it  ia  returnable,  within  the  time  specified  in  tbe  writ.  Tht 
return  to  a  peremplor;  writ  of  mandamus  must  be  liliewiie 
annexed  to  a  copy  thereof:  and  must,  before  the  cxpiratioa  ot 
the  first  day  of  the  term  at  which  It  is  retumahle.  be  eitbir 
detirered  in  open  court,  nr  filed  in  tbe  office  of  the  clerk  ot  tb* 
county  wherein  the  term  is  to  be  held. 

L.  18MS,  Cb.  Mfl.  3m  a  1072  BDd  2013.  ante. 

I  ZA70.  Hollon  to  -et  aalde  Ttrll. 

An  alternative  writ  o(  mandamus  cannot  be  quashed  or  bet 
aside  upon  motion,  for  any  matter  involTinK  the  merits,  i. 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  <iuash  a  peremptory  writ  ot  inaiidBinuB,  or  to  set  aside 
the  ecFTlce  ot  either  writ,  must  be  made  at  a  term,  whereat  tbe 
writ  might  haye  been  granted. 


Tbe  s ,  ._ 

of  the  tacts  constitutinR  tbe  (rrievanpe,  to  redress  which  It  is 
issued:  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  ore  subjeet  to  the  provisions  ot  chapter 
sixth  of  this  net,  respecting  the  statement,  in  a  complaint,  or  the 
facts  constitutinc  a  cnnsc  of  nrtion;  the  joinder  therein  of  two 
or  more  cnnsea  of  netion;  nod  the  demand  of  judgment  therenpoD. 
The  person,  upon  whom  the  writ  la  served.  Instead  ot  maKinE 
a  return  (hereto,  may  file  in  the  ofilec  where  the  writ  ts  retnm- 
able,  n  demurrer  to  the  ti-rit;  or  he  mny  file  a  doTnnmjr  to  a 
rompleic  sfntement  of  facts  contained  In  the  writ,  as  constitntinf 
a  separnle  (trlcvancc,  and  make  a  return  to  the  retnainder  of  the 
writ,  A  demurrer  mny  he  thus  tnlccn,  In  n  case  where  a  defenil- 
,  ant  may  demur  to  a  complaint,  or  to  n  ennse  of  action  separatelr 
Htnfed  tn  a  complaint.  n!<  prescribed  In  chapter  sixth  of  tbia  act; 
and  it  must  be  in  like  form. 

I  2077.  Form  asfl  ooatentii  of  retorn. 

The  provisions  of  chapter  sixth  of  this  act.  reUtbi;  to  the  form 
end  contents  of  an  answer.  eontaiDing  denial!  and  allegatiani 
of  new  mnller.  escept  those  proTislons  which  relate  to  the 
Terifieatton  of  nn  nniwer.  nnd  to  a  eountercloim  contn inert 
therein,  apply  to  a  return  to  an  alternatire  writ  nt  mandamus, 
showing  cause  aealiiBt  nl>eylnir  the  command  of  the  writ,  Vot 
the  purpose  of  the  appliention.  each  complete  atntement  of  fsets, 
assigninfc  a   canse  why  the  command  of  the  writ  ouEbt  not  to 


Be«  11  *es,  *aa,  mo  lul  B07,  anta. 

I  307H-    FDMIier   return   caaiiot  b»  compeUedi  demurrer 

A  person,  who  has  made  a  retarn  to  an  alternative  inaDdamD% 
csuaot  be  compelled  to  make  a  further  return.  The  peoi^e,  or 
the  relator,  may  demur  to  the  relQru,  dr  to  any  complete  etate- 
OkeDt  of  facta,  therein  aeparatelf  asBigDed  aa  a  cauee  for  disobey- 
ing Ihe  command  ot  the  U'rit,  oa  the  sTOund  that  the  same  is 
lUBuffiEient  in  law,  upon  the  tace  thereof. 

I  aoTS.  IsMVC  «(  faeti  wHea  It  •tIbcb. 

Aa  iasue  of  fact  arises  npon  a  deoial,  tymtalnecl  in  th«^  return, 
(il  a  material  allegation  of  the  writ,  or  upon  a  material  allefcation 
or  new  matter,  coDtaloed  in  a  return;  unless  a  demnrrer  theretft 
il  taken.  Where  the  people  or  the  relntor  demur  to  a  cojnpleta 
itatement  ot  factiu  BeiiartLtel;  oesigned  as  cause  for  disobeying 
the  command  of  tne  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  tJui  setoni* 

Bm  I  B04.  laM. 

I  aoeo.  Avplloatloo    of    cert>li<    provlaloiu   of    ch«ptet 

Oral  pleadingB  apoa  a  writ  of  mandaintit  are  abolished,  and 
no  pleadings  are  Bliowed.  except  aa  prescribed  in  the  torcgoiag 
•eetioDa  of  this  article.  The  prorisions  of  title  Bccood  of  chapter 
■(tth  of  IbiB  act  apply  to  the  writ  Mid  the  return;  except  that  it 
b  not  neceaaary  to  aerxe  a  c»py  of  either,  u\nm  tiie  attorney 
tor  tbe  adTerte  party,  or  to  Tcrify  either,  and  ihnt  neither  can 
be  amended,  witboiit  special  applicatioQ  to  tho  court,  or  atricken 

I  2081,  Hervlee   of  KOtlee  of  AIlnK  reinrn,  naA  atemDrrer. 

Where  a  return  to  an  alternstive  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  njnklng  it  must  serve,  upon 
the  attoMier  for  the  people  or  the  relrttor,  a  notice  of  Ihe  fifina 
thereof.  Where  the  peopfc  or  the  relator'  rtemnr  to  the  return, 
or  to  a  Dart  thereof,  a  copy  of  the  demurrer  must  bo  served  upon 
tlie  attorney  for  the  defendant,  within  twenty  days  after  thn 
■erriee  of  sneh  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  muft  ho  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  timn 
preseribed  by  law  for  filing  it, 

I  ai>SS.  Snbaetiiieiit  proceedlnfta  tlie  iwiiie  na  In  an  nctlo^- 
Eiccpt  ns  otherwise  expressly  prescribed  in  this  act,  the  pro 
«eedlngB  after  isdtie  is  Joined,  upon  the  facts  or  upon  the  law,  are. 
In  all  respectjt.  the  same  aa  In  action;  and  in  each  prorision  ot 
this  act,  relKtin^  to  the  proceedinKs  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
deranrrer  are  deemed  to  be  pleadinfts  in  an  action;  and  the  final 
i-rrler  is  deemed  to  be  a  final  Judiraient,  find  may  be  entered  and 
dookpted.  and  enforced,  with  resoeet  to  such  purts  tlieroof  tis  nro 
nnt  rnforced  by  a  peremptory  mnnilainns.  as  a  finnl  judgment  In 
■D  actloD.  Bnt  before  th«  flpil  order  can  be  docketed,  or  an 
ftsa 
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execution  isBHed  thereupon,  an  enrollment  mnft  be  filed  therenpoBt 
as  a  iudgmvnt-roU  is  an  action.  For  tbat  purpose,  the  derk  hum 
attach  together  and  file  iu  his  office,  a  cerllSed  cop;  of  the  fiiitl 
order;  the  writ  aud  the  return,  or  copies  thereof;  together  wilfc 
the  aame  papers,  which  are  required  by  law  to  be  IncorpoMKd 
Into  a  judsmeut-roU  iu  an  action.  Where  the  final  order  ii  io 
(BTor  of  the  people  or  the  relator,  it  muat  award  a  perenuilDrjt 
mandaniua,  to  be  forthwith  iaaued. 

3  It.  S.  tiea,  I  Bfi  iDd  part  of  |  BT  (3  Bdu.  ac«|:  0».  Pum..  I  «T1. 

i  2083.  iHae  of  fact)  bow  triable. 

An  issue  of  fact,  joiued  upon  an  allentative  writ  of  maadamni, 
must  be  tried  by  a  jury,  aa  if  it  was  an  issue  joiued  iu  nu  Bctiaa 
apecified  in  aectlou  UGS  of  thia  act;  unlesa  a  jury  trial  is  waifed, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
WBB  iaaued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto.  If  the  Issue  was  joined  iji  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  o  false  return. 

I  SOtM.   fAm'd,   IMtK.]    Id.|   witmru   trlkUe. 

Au  issue  of  fact,  joined  upon  an  alternative  writ  of  mkidamM. 
granted  at  a  special  term  of  the  supreme  court.  Is  triable  in  tk 
county,  wherein  it  Is  alleged  In  the  writ,  that  the  material  fldi 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  Fact,  joined  upon  an  alteruative  writ  <^  nandanH. 
granted  at  a  term  of  the  appellate  division  of  tbe  sapreme  coart, 
is  triable  in  the  county,  which  determinee  the  judicial  depanmenl 
wherein  tbe  application  for  the  writ  must  be  made;  aslMS  tbt 
appellate  division  directs  It  to  be  tried  in  another  conaly  of  tb> 
same  judicial  department.  Upon  the  trial  of  an  iaane  o(  fact 
joiued  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  retnroed  to,  and  tbe  final  order  thereupra 
must  be  made  by,  the  appellate  division  or  the  spedai  term,  M 
the  case  requires. 

I..  JSSB.  ch.  MB. 

I  aoSS.  [Au'd,  IBSS.]  laaae  of  lavr  apon  rcBaral  trrm' 
■HHiiilMnai  I   how  asA  where   triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  maDdamDa. 
granted  by  the  appellate  dlTislon,  most  be  tried,  and  the  Ibut 
ordpr  thereupon  must  be  made,  by  the  ai^wllate  diTi^en. 

L.   ISSfi.  m.  946. 

I  attse.    [Aia'tf,  IKftft.]    Coats. 

Where  au  alternative  writ  of  mandamus  has  been  iasoed,  c«*U 
may  be  awardsd,  as  in  an  HCtloo;  except  that,  upon  makini:  a 
final  order,  the  costs  ure  In  the  discretion  of  the  court.  Whers  aa 
application  for  a  peremptory  writ  of  maQdamni  is  granted  or 
denied,  without  n  previous  Hlteranllve  mandamus,  costs  not  ei- 
ceeding  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 
*ai^MMvt''i^uia''  "™"  *'•>■  "•  l*",cli  mis  (tBdm.WI;  i,im,ct.»t.  » 

f  3067.  lAm'd,   1680.]     ApvrBls. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  »»•• 
damns,   where  an   alternative   writ  of   maadBmns   waa  not  pre* 
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TiDiul7  isMued,  must  be  taken  as  Irom  a  final  order  made  ia  • 
(fecial  pToceedlag.  An  appeal  Irom  a  final  order  made  upon  an 
■Iternatife  maudamoB,  must  be  taken,  as  on  appeal  from  a  judg- 
ment; and  encb  provieion  ot  laiv,  relating  to  an  appeal  from  a 
judement,  either  to  tlie  appellate  division  or  to  the  court  of  ap- 
peals, 1b  applicable  thereto.  But  where  an  appeal  ia  taken,  at  pre- 
Kribed  in  this  section,  from  an  order  of  the  appellate  division, 
pmrtHnff  a  peremptory  mandamua,  made  upon  an  original  appli- 
cation, or  from  a  tmal  order,  made  upon  an  alternative  mandamus, 
■noted  at  the  appellate  division,  the  eieculion  of  the  order  ap- 
pealed from  Bballnot  be  stsfed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  sui^  terms,  as  to  security  or  othar- 
*r&e,  aa  justice  requires. 

L.  ISU.  cb.  m,  I  S  (1  %tat.  68t)i  L.  UIM,  ck.  »0,  I  1  <i  Edm.  S8»i 
L.  laW.  <±.  Mfl. 

t  MMS.  IVbea  relator  to  KCcorer   dumBsei. 

Wbere  a  return  has  been  made  to  an  Blternative  writ  of  man* 
damna,  issued  u[>on  the  relation  of  a  private  person,  the  court. 
npon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  if  the  relator  so  elects,  award  to  the  relator,  agninst  the 
defendant  who  made  the  return,  the  same  damages,  If  aoy,  which 
die  relator  might  recover,  in  an  action  against  that  defendant,  for 
a  fslae  retnra.  The  relator  ma;  require  his  damages  to  be  as- 
«e«aed  tipon  the  trial  of  an  Issue  ot  fact,  if  the  verdict,  report,  or 
decision  is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
any  other  cause,  be  may  require  them  to  be  assessed  as  in  an 
action.  Such  an  assessment  of  damages  bars  an  action  for  a 
false  return. 

1  a.  S.  B6T.  II  DT  iDd  U  (2  Bdm.  BOS),  alii'd. 

1  S08S.  [Am'd,  18SB.]  Star  to  proe«e«liiKS|  enlarKeneBt 
mt  time. 

The  proceedliurs  upon  a  writ  ot  mandamus,  granted  at  a  special 
term,  maj  be  stayed,  and  the  time  for  mahfng  a  return,  or  for 
doln^'  any  other  act  therenpon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  In  an  action,  1^  an  order  made  by  a  judge  of  tM 
conrt,  bat  not  by  any  other  officer.  Where  the  writ  was  granted 
at  a  term  ot  the  appellate  division,  an  order  staying  the  pro- 
ceedings, or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellste  division  of  the  same  depart- 

*;  and  where  notice  has  been  given  of  an  naplication  for  a 

■ 1  at  a  term  of  the  appellate  division   of  the  supreme 

conn,  or  an  order  has  t>een  made  to  show  cause,  at  such  term, 
why  a  mandamna  should  not  Issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,  I  U,  iraM.    S«a  L.  of  ISTS.  I  8:  I,.  IBSK,   cb.  MA. 

1  MW*.  Flaa  !■  eertsla   ouea. 

Where  a  final  order  awards  a  peremptory  mandamiu,  directed 
to  a  public  officer,  board  or  other  body,  commanding  bim  or  them 
to  perform  a  public  duly,  enjoined  upon  him  or  them  by  a  special 
provision  of  law.  If  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  just 
excuse,  refused  or  nexlected  to  perform  the  dnty  so  enjoined,  the 
ranrt.  besides  awarding  to  the  rHntor  his  damnges  and  costs,  aa 
[nvacribed  tn  this  article,  may.  In  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  atiii  fifty  dollars,  upon  the  officer,  or 
vfoa  etch  member  of  tbe  board,  who  has  so  refiised  or  ue^eeted. 
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The  floe,  when  collected,  must  be  paid  int©  the  treafiury  of  tin 
State:  nud  the  payment  thereof  bars  aoy  acttoa  for  a  peDSlty, 
incurred  bj*  the  person  so  Qaed.  hy  reason  of  bU  kIubbI  or  oeglKI 
to  perform  the  duty  ho  enjoloed. 


i-.<i",G(Hinlc 
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ARTICLB  PIFTB 

Z%e  writ  of  proMbitirm 

e.  SOei.  KUn]*  ot  wtlt;   bow  (ruEHl. 

a093.  Id.;  by^ibt  K"iUie*dl'5lon  ot'tbe'ggpreiDe  a 
am.  Alternstire  wilt  muiL  Imiiie   Brit;  Iti  coatenu 
aOXt.  Id.;  wtan  Rtuniiible:  how  Mrrwl. 
3U«a.  AlJMlule  wrJt  iHuet,  ualew  letuiu  made. 
SOOT.  Legal  ubjecuaog,  liow  takeo;   mulloa  Id  iiuuh  < 


1  3091.  KiBda  of  itrlt)  how  sranted. 

A  writ  of  piohlbUkOu  is  eitbt^r  Blleriiative  or  abeoluCe.  The 
ilternatiie  writ  may  be  grantiil  upon  an  aSiilavil,  oi  otber  writ- 
ten proof,  HhowiDg  a  proper  case  thcretor,  aud  either  with  or 
without  previouB  notice  ot  the  applicntioo,  as  the  court   thiuka 

2  B.  S.  MT,  I  «1  U  rAa.  SOS},  am'd.    See  |  aOST.  aDl*. 

I  2002.  IVkem  'writ  sirnnt*^  at  si^relBl  term. 

Except  where  special  pmvislnn  therefor  in  otherwise  made  1b 
this  article,  an  aKernntiTc  writ  of  prohihttion  can  be  grBDted 
onl;  at  a  special  term  of  ttip  eotlrt.  Id  the  supreme  court,  the 
special  term  must  lie  one  h>>ld  within  the  Judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  tb<*  course  of  which  the  matter,  soiwbt 
to  be  prohibited  by  the  writ,  originated. 
L.  181%  ck.  10,  f  1;  IS*  I  £008,  into. 

I  MM.  [AM*d,  18WE.]  Id.i  br  *ke  apvellMte  dlvtatoa  ot 
(h*  sapieiBC  court. 

A,a  sitPrnatlTe  writ  of  prohibition  mar  he  gmnled  at  a  term  of 
the  ei^llnte  diTisIon  of  the  supreme  court  only,  directed  generallr 
to  any  jnd|;#  holdlug,  or  to  hold,  a  special  term  of  the  same 
wmrt,  or  dirf'ct*>d  to  one  or  more  jiidses  of  the  name  court, 
named  therein,  in  any  cbbp  where  sitch  a  writ  may  be  issued  o«t 
of  the  Bupreme  court,  directed  to  any  other  ronrf,  or  to  a  judge 
thereof.  Such  a  writ  cnn  he  Kranted  only  at  the  term  of  the 
appellate  dlTision  of  (he  jiiilleial  department,  cmbmcitig  the 
ronnly.  wherein  the  action  Is  triable,  or  the  special  proceeding  U 
bronghl,  in  the  course  of  which  the  malter,  souBbt  to  be  pro- 
hibited by  the  writ,  orinInBted,  unless  a  terra  of  the  appellate 
diilslon  of  Bald  department  is  not  in  fiession;  In  which  case,  it 
may  l>e  granted  at  a  term  of  the  appellate  division  in  an  adjoining 
Judicial  department. 

L.  Mn.  «k.  W.  I  I,  im-d;  L.  IBM,  eta.  »M.    Sea  ]  lOW.  iM*. 

I  MM.  jkltentatlTe  wrli  ma-t  lane  flniti  lt>  conttmts. 

Eleept  B0  otherwise  specially  prencrlbed   by  Inw.  nn   absolute 

writ  of  prohibition  cannot  be  IsBued,   iintll   !in   alternative  writ 

hasheen  insued  and  dnly  served,  and  the  return  day  thereof  has 

elapsed.    The  altematlTe  writ  must  be  directed  to  the  court  in 

oar  ,-         I 
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wbid),  or  to  tte  Judge  before  whom,  and  atao  to  the  putT  In 
nboBe  faror,  the  proceedinga  to  be  reHtrained  nere  taken,  or  itt 
•bout  to  be  takeD.  It  muat  command  the  court  or  judge,  and  tlw 
the  party,  to  desist  and  refrain  from  any  further  proceodiogi  a 
the  acliou  or  ispt'ciul  proceeding',  or  with  respect  to  the  particDlu 
matter  or  thing  described  therein,  ae  the  case  may  be,  until  lb 
further  direction  of  the  court  iesuiug  the  nrit;  and  also  to  eIiow 
cause,  Ht  the  time  when,  and  the  place  where,  the  writ  is  midc 
relurnable,  why  they  should  not  be  absoiately  restrained  from  ut 
further  proceedings  in  tlmt  Hclion,  special  proceeding,  or  nutut. 
The  writ  need  not  coutaiu  any  statemeiiit  of  the  facta  or  1^ 
objections,  upon  which  the  relator  founds  his  claim  to  relieL 

L.  1813,   cb.  70.  t  fit.   ■i'  l»n.    Sft  t  2070,   iDte. 

I  3Q9a.   lAm'l,   189S.]    Id.)   n-ben  ri 

The  writ  must  be  made  returnalile,     ..     _      .    .      ..   .. 

day  certain,  before  the  term  which  granted  it,  or  upon  Uie  Sift 
day  of  a  future  term,  therein  apecilied,  at  wbich  application  tor 
the  writ  might  have  been  made.  Where  it  is  grnnled  at  ■  ttm 
of  the  appellate  division  in  a  judicial  department,  adjoining  tbu 
wherein  the  matter  orif;inated.  it  may,  in  the  discretion  of  lie 
court,  be  made  retnrnable  nt  s  term  of  the  appellate  diriaiou  at 
either  department.  The  writ  must  be  served  on  the  court  ur 
judge,  and  also  upon  the  party,  bm  pre«crlbed  fay  law  for  the  serr- 
ice  of  sn  alternative  writ  of  mandamus.  A  copy  of  the  papen, 
which  it  was  granted,  muBt  be  dchvered  with  each  copy  of 


?K 


■Dd  L.  1873,  (h.  70,  I  I,  and  piit  at  |  i, 


I  aOM.  (AB'd,  ISM!.]  AbsolBte  writ  laanM,  anlaaa  rcnre 
rnadr. 

Where  the  Blternativ<^  writ  has  been  duly  served  npon  tlit 
court  or  judge,  and  upon  the  party,  the  relator  Is  eotitl^  to  M 
absolute  wrii,  unless  a  return  Is  made  by  the  court  or  jndge,  «d4 
by  the  party,  according  to  the  eiigency  of  the  alternative  writ. 
or  within  siicb  further  time  as  may  be  granted  toe  the  porpow. 
The  return  miiet  be  annexed  to  a  cony  of  tha  writ;  and  it  mnrt 
be  either  delivered  in  open  court,  or  filed  In  the  offiee  of  tte  dert 
of  the  county  where  the  writ  is  returnable.  Where  the  partr 
Makes  a  return,  (he  court  or  judge  must  also  make  a  return.  Id 
default  thereof,  the  judge,  or  the  members  or  the  court,  may  be 
)iunished,  upon  the  application  o(  the  people  or  of  the  t«Utor. 
for  a  contempt  of  Ihe  court  Issuing  the  writ  A  t«t)irD  to  an  »i- 
•ernative  writ  of  prohibitioa  cannot  be  compelled  io  any  othtf 

L.  18M.  di.  MS. 

f  W97.  I.ev«l  objections,  hovr  tKkeM|  motloB  !•  ««aah  •' 
■et  aside  vrptl. 

An  nitemative  writ  of  prohibitinn  cannot  he  qnashed  «r  let 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  ob- 
jection to  the  lemi  MifGciency  of  the  papers,  upoa  which  the  writ 
was  granted,  may  be  tnken  in  the  return.  A  motion  to  quash  an 
absolute  writ  of  pmhibiljon,  or  to  set  aside  an  alternative  writ 
for  any  matter  not  inrolvTng  the  merits,  must  be  made  at  ■  td" 
where  the  writ  might  have  been  granted.  ■ 

B«c  I  3071,  (Dtc. 
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t  aOM.  RelBrm  br  party)  prooecdiasa  wkcn  ke  Kdopta 
ladKe*!  relarn. 

A  return  to  an  nltematiTe  writ,  wlirn  made  by  a  party,  mrwt 
be  Terlfied  by  his  atlidavic,  aa  required  for  the  verlficatioa  of  a 
pleHding  in  a  coart  of  record;  aulets  It  couttlBta  only  of  objection* 
10  the  legal  suUicieney  of  tbe  papers  u[iou  wbicb  the  writ  iraa 
griDted.  Where  Lbi!  party  unilea  ivilb  the  court  or  Judge  in  « 
rvturu,  or  auueziea,  to  the  cuurt'e  or  tbe  judge's  return,  an  iu- 
Btrument  !□  writlug,  nubscrilicil  by  Liui,  lo  tbe  effect  that  hs 
adopts  It,  and  relies  npon  the  mntters  therein  cnnlained,  as  anffi- 
deut  cause  why  the  court  or  jndge  should  not  be  reatrained,  as 
mentioned  in  the  writ,  be  Is  thencefnrlh  Uecmed  tbe  Bole  defend- 
ant ID  Ihe  special  proceeding;  except  that  where  a  final  order  Is 
mode,  awarding  an  absolute  writ  of  prohibition,  ancb  a  writ  must 
be  directed  to  tbe  party,  and  also  to  (be  court  St  the  Judge. 

SkiIdo  OS,  B.  a..  «•)        Sm  I  'Hm,  IDtSi. 

I  aose.  [Au'd,  ISSff.]  ProaredluKs  atiir  pelnrni  trial  hf 
Jary. 

Plcadinfm  are  not  allowed  upon  a.  writ  of  probibition.  Wbero 
an  Hlteroalive  writ  baa  been  isaued,  tbe  cause  may  be  disposed  of 
without  further  notice,  at  tbe  term  at  which  the  writ  is  return- 
able. If  it  is  not  Ibeu  lUsposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  beard  at  a  term 
or  tbe  appellate  division  in  tbe  same  judicial  department,  or  at  a 
special  term  held  in  tlie  Ba.me  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  aliidaTll:,  any  alleftation  of  new 
matter  contained  in  the  return.  Tbe  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  iu  like  manner  and  with  like 
effect,  as  where  au  order  la  made  for  tbe  trial,  by  a  jury,  of  isauea 
of  fact,  joined  in  an  action  triable  by  tbe  court.  Where  ancb  a, 
direction  is  glvea,  the  proceedings  must  be  tbe  same,  sa  upon  tba 
tiial  of  iaanes  so  joined  in  eo  action, 

SMtloa  M.  B.  B.,  iiii'd;  I..  IBtO,  cb.  MO. 

I  SIOO.   Flmal   ard*r|   eoala. 

Where  a  final  order  is  made  In  fayor  of  tbe  relator.  It  must 
award  an  abaolate  writ  of  prohibition;  and  it  may  also  direct  that 
■II  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  tbe  action,  special  proceeding,  or  matter,  as  to  whlcb  the  pro- 
hibition  absolute  Issnea.  be  vacated  and  annulled.  The  writ  of 
coasultation  is  abolished.  Where  a  fiual  order  Is  made  agaicst 
tke  relator,  it  must  authorize  tie  court  or  judjre,  and  the  ad- 
verse party,  to  proceed  In  the  action,  special  proceeding,  or  matter, 
as  if  tbe  alternative  writ  had  not  been  issued.  Costs,  not  exceed- 
ing fifty  dollars  end  dlabursemente,  may  be  awarded  to  either 
party,  as  upon  a  motion. 
BtctlMM  <3,  M,  «0,  R.  B.,  iiiii'd,  , 

/i  not.    [AM'd,   1S«B.1    Appeal. 

'  A  final  order,  made  as  preaeribed  tn  -the  last  flection,  can  bk 
reviewed  only  ty  appeal.  Where  the  order  was  made  by  the  ap- 
pellate division,  tbe  execution  of  tbe  order  appealed  from  ahall 
Mt  be  stayed,  except  bj  an  order  made  at  a  term  of  tbe  appellats 


1 


<livUioniD  thesaoM  ilepartmeot  upon  audi  trama^ai  to  secarltj, 
or  otberwise.  as  justice  requirea 

SB*  L.  lan,  oh.  A  IS ;  UB,  I  nST,  uUi  L.  IM,  sb.  ttf. 

I  Sioa.  [Ani'd,  1890.]  Staj  o(  piwwMllD^i  aalitrc«ii*Bt  il 
tbna. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  sspeciil 
term,  mny  be  stayed,  and  the  time  for  making  a  return,  or  tor 
doing  any  otiier  art  thereupon,  as  prescribiKl  in  this  artide.  maf 
be  tatargdl.  us  io  nn  actiiin,  bv  an  orUer  made  by  Lbe  Judge  of 
tlie  court,  bill  not  by  anj  ollit^  officer.  Wliere  the  writ  wm 
granted  at  a  turm  of  the  appellate  iJivi^oo.  an  order  storing  ttu 
pi'ooeedings,  or  enlarging  tnc  time  Io  make  a  reluro.  can  be  made 
only  by  a  Jaatiec  of  the  appellate  divisirai  of  thts  judicial  depart- 
ment within  wbich  the  writ  is  returnable;  ana  where  notice  hu 
been  given  of  no  application  for  a  prohibition  at  a  term  of  the 
appellatp  division,  or  an  order  has  been  made  to  show  cause  at 
Buch  term,  why  a  prohibition  should  not  issue,  a  stay  oT  proceed' 
ingB  shall  not  be  granted,  before  the  Jiearing,  by  any  court  or  judge. 

Sec  1 3D))9.  ■nu,  andutor  inS;  I..  IMS  eb.  Mt. 

•  6a  In  ths  orlglBcL 
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S      AaS£eBHBNT  OF  DAHAaES. 

ARTICLE   SIXTH. 

The  writ  of  a»aeasm«nt  of  tkunaga. 


I  3103.  -Writ   defined: 

Tbe  writ,  heretorore  koown  as  tbe  writ  of  nd  quod  dHmaum, 
dull  lier>eafter  be  styled  the  writ  of  asaesement  of  damages. 

i  aiO^  AMllaBtlan  Ui«r«f»r. 

Whenever  the  govprnor  of  the  State  is  authoriied  bj  law,  to 
take  posBesaion  of  unr  real  property  within,  the  State,  for  the  use 
of  the  peoplt  of  the  State,  and  he  cannot  npreo  with  the  owner 
or  owners  thereof  for  its  purchase,  he  ranj  cause  application  to 
be  made  vo  the  iraprPine  cottit,  at  a  special  term  thereof,  for  a' 
writ  of  BSBessment  of  damages,  whieh  must  be  granted  accord- 
ingly. 

I    tlOS.    1ii'h«B    autde    fev    •ttorBer-KMeml    of    dlatrlot- 

The  attorn py-general,  or  dislrict-.attornej  of  the  county  in 
which  the  real  propertr  Is  situated,  must,  when  the  governor  ho 
dirEcts.  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  govemor^s 
direction. 

I  aiOiS.  «rrU)  4t>  Tihom   directed. 

The  writ  must  be  directed  to  the  eheriH  of  thtf  county  in 
nhich  the  real  property  to  he  taken  ie  situated,  unless  the  court 
directs  thedamaHes  for  the  taking  to  be  assessed  by  a  jury  of 
another  county;  la,  which  case  the  writ  must,  be  issued  to  the 
shcriO'  of, the   county.   Ii»iii  which   the   jury   is  directed,  to   be 

Id..patti^|«^aiii'd.   a«eUUi:tiuidii»i,*nw, 
I    SlOr.  Cfi.nfents    of    irl'lt. 

The  writ  must  describe  the  real  property  to  be  taken,  with  th« 
ItkiB  cerliinly  aa  is  leqOired  in  'a  complaint  Id  an  action  of  elect- 
iDeut.  It'ntHet. command  the  sheriff,  to  Vbom  it  ia  directed,  to 
inquire,  by  the  oaths  of  twelve  mpn  of  his  county,  qualified  to 
■«t  as  triaJ  jurors  in  a  court  of  lecord,  whether  the  owner  :or 
owners  of  tb»  real  property,  i«  any  of  them,  will  mataiii  any 
.<■■■■>■     stn  ■  ■  _,  . 
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damageB  bj  the  taking  thereof,  tor  tke  ose  of  tb*  tWCtilB  of  tlM 
Stale;  aad,  If  bo,  the  amoaut  thereof;  and  that  lie  return  &> 
writ  to  the  supreme  conrt,  witlwiut  delaj,  with  tbv  tUulioc  U 
the  jury  thereapon. 

S  B.  8.  »8S.   I  ST. 

i    2108.    Notlee    of    eivcndoB, 

The  sheriff,  immediately  after  the  dellTery  of  the  writ  fo  bin, 
muBt  give  notice  ot  the  time  wheo,  and  the  place  when,  Ibe 
writ  wiil  be  executed,  by  publiahiog  the  notice,  once  in  each  wnk. 
for  at  least  three  BUCcecaiTe  w«eka,  Jn  a  newapaper  tainted  lu 
his  county. 

lli.,    (88. 

i  SIDO.  [AB'd,  1895.}    Jarrt  bon  vrocBred.  " 

The  sheriff  most  notify  twelve  men  of  his  coanty,  qnaHBcd 
to  B<?t  as  trial  jurors  in  a  coart  of  record,  to  attend  at  the  timt 
sad  place,  and  for  the  purpose,  Bpecifled  In  the  notice.  BSicIi 
juror  mUBt  be  notified,  at  a  juror  is  notified  to  attend  a  trial  tent 
of  the  supreme  court.  TJpon  his  failure  to  attend,  when  dniy 
notified,  hiH  nKendance  may  be  compelled  by  attachment,  and  pro- 
ceedineg  may  be  takpu  agaiUBt  him.  and  he  may  be  pwtlshed  tMie- 
upon,  by  the  supreme  court,  as  where  a  jnror  duly  notified.  faUa 
to  attend  at  a  trial  ti^rm  thereof.  The  aherilT  may  require  the 
attendance  of  a  talcanian,  in  place  of  a  jnror  noUSed  and  not 
apDearins;  or  he  may  adjourn  the  proceedines,  for  the  purpose 
of  punishing  the  defaultiug  juror,  or  compelling  bia  •Ueadancet 

Id.,  part  of  t  W;   L.  IfiH,  cb.  MS. 

I  2110.  Jar«p  io  be  awora. 

When  a  jnrr  has  been  procured,  the  Btierlff  must,  before  the 

inrors  proceed  to  the  inguiry  oommanded  )nr  the  writ,  admhi- 
Bter  lo  each  of  them  an  ontb.  that  he  will  diligently  iixiBre 
concernlnK  the  matters  specified  In  the  writ,  and  wiD  gite  ■ 
true  Terdlct,  according  to  the  best  of  his  Jadgment,  wlthoat 
favor  or  pnrtlnlity. 

ReiiHlndei  af  la..  }  SS. 

I  2111.  Jnrr  to   nuke   taqMlsltlom. 

After  being  sworn  as  prescribed  in  the  Inst  sectiov,  tbi^  Joir 
muft  view  nil  tbp  teat  propprty  described  in  the  writ,  and  con- 
sider the  valnp  thereof.  They  may.  In  the  dlBcretlon  of  a 
majority  of  them,  hear  such  tesflmony  as  may  be  offered  by 
any  person  appearing,  respecting  the  valnc.  They  most  therenpon 
BBSPSS  the  damages,  which  the  owner  or  owners  of  the  resl 
property  will  siTBtaln.  by  being  deprived  thereof.  Wh«i  the 
real  property  consists  of  two  or  more  distinct  parcela,  owneo, 
or  claimed  to  be  owned,  by  different  t>er8ons.  (be  inrr  "i^ 
asBess  separately  the  value  of  each  dialinct  parcel,  If  the  writ 
requires  them  so  to  do,  or  If  a  mnfority  of  them  think  prwer 
M  to  do.  If  they  cannot  agree,  aflpr  a  reaaonabte  time,  Sie 
sheriff  may  discharge  them,  and  publish  a  new  notlee,  s»o 
proctire  n  new  Jury.  When  the  jurom  have  agreed,  tbey  wnrt 
make  i-n  innnlsltlon.  stating  the  snm  to  be  paid,  by  the  pestfe 
of  the  Stale,  fjr  faking  each  dt.itinct  parcel,  or  the  whole.  ■•  tM 
case  re^inlres.  The  Iniiiiiiiition  mnst  be  xlgned  by  each  Janr, 
and  bj  the  sheriff;  and  the  sheriff  mnst  immedlstelr  thereafter   ] 
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file  (he  Inqo 
In  tbtt  office  < 
!■  Bitaated. 
t  B.  8.  fiM,  t  m 

1  sua.  Itotlee  of  applloatlori  f«  eanrt  tkeFenpoA, 
Within  three  montha  alter  the  writ,  and  th&  retaru  thereto,' 
with  the  iaqaiiitioo  therenpoD,  hare  been  filed,  at  prescribed  in 
the  last  scctiDD,  th«  attorney-geiiersl,  or  diatriot-attoruej-,  hsTing 
charge  of  the  proMediDg,  miiHt  cbdsb  Io  be  publisbed,  a  notice, 
directed,  Kenerally,  to  all  th*  owsera  nnd  periona  interested  Id 
the  reai  property;  deacrtbing  the  property,  in  gencraJ  condie 
termii  statiiur  when  and  where  the  writ,  return,  and  inqnisitloD 
were  filed;  and  Teqairlng  the  persons  notified  to  ibow  cause, 
at  a  special  term  of  the  aupremo  court,  to  be  held  at  a  time  and 
•t  a  place  specified  in  the  notice,  why  (he  inqiilsllian  should  not 
be  canSrmed;  or,  if  the  goTemor  «o  directs,  why  the  Inqiiisitloo 
ibould  not  be  set  aside.  Tho  notice  must  be  published,  at  least 
onee  in  each  weeic,  tor  three  auocegsiTe  weeks,  iu  a  newspafier 
printed  io  the  count;,  and  also  in  the  newspaper  printed  at 
Albati7,  in  which  legal  Doticee  are  required  to  be  published. 


examine  into  the  inquisition,  and  hear  such  ailegations,  and 
aiSdavits,  or  other  written  proofs,  as  may  l>e  presented  In  hehaif 
of  the  people,  or  hdj'  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determiaes  that  the  inguialtion  is.  In  any  respect,  excessive,  un- 
Jost  or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  iasne,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

S  a.  8.  HB,  I  Tl.  •ni'd. 

I  31X4.  OFder  oa  eouflriBlnv  laqnlsltlon. 

It  It  appears  to  the  court,  that  the  writ  baa  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  connty,  in  which  the  real  property  to  be  taken  la  situated, 
dedarlng  that  the  people  of  the  State,  upon  paying  luto  conrt 
the  amount  of  the  daiaHges  assessed  by  the  inquultioD,  shall 
be  entitled  to  an  ahaolnte  estate  In  the  real  property  described 
In  the  writ,  and  la  the  appnrtenancea  belonging  thereto^ 

M.,  I  72,  im-il.    8«  I  aiia,  pMt. 

I  XllB.   state  treasnrev  to  pay  dsDnsres,  ettf.,  to  BOT-erBOt. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  mnat^ 
pay  to  the  governta-,  out  of  any  money  In  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
asBeased,  pursuant  to  tbe  foregoing  proTisionB  of  this  artiuOa 
and  the  coats  and  expenacB  of  the  proceedings. 
H.,  t  Tl.  im'd;  I  B.  B.  ITO,  ITT,  |  I  (1  Edm.  ITO.  ITT) 
I  sue  OoTtnar  to  par  dsBiB|r«  lata  oaSFt. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
most  pay  it  into  conrt:  and  thereupon  the  absolute  title  to  th« 
real  property  St  to  be  taken,  veats  In  the  people  of  th«  Statft 

"".■"■a  „.  oogic-  ■ 
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t  aiir.  lAmtra,  ISSS,]     iBTeatweut  «f  noBer  ■«  9»t*- 

It  ui  ftpidicatioQ  for  the  money  paid  into  court  is  not  mtfa 
08  prescribed  in  the  next  seoliou,  withiD  sixty  dars  kttet  tbe 
parueDt  into  court,  tbe  appellate  division  of  the  Buprene  cddK 
Id  that  judicial  department,  ma;  iirovide,  by  order,  for  Oa 
iDveatmcDt,  under  t£e  direction  of  toe  eonrt,  of  tfa^  moapj,  ul 
of  the  Interest  to  arise  therefrom,  in  permanent  secoritie*,  to 
the  benefit  of  the  owners. 

3  R.  8.  BSS.  I  14.  amd;  L.  ISSQ,  eh.  MS. 

I   S118.   [AK'a.   IS95.]      B«W    «btBlBt>d   hr    OlBllBBBt. 

A  person  claiming  to  have  been  an  owner  of  or  intewsled  In, 
the  property,  when  it  was  so  taken,  may  present  to  the  sppellilt 
diTJGion  of  the  supreme  court,  at  a  term  thereof,  held  In  [he  ju- 
dicial department  embracing  the  county,  wherein  tbe  propcitr 
is  situated,  a  petition,  prayins  for  the  payment  to  bim  oT  tlie 
whole  or  any  part  of  the  money  bo  paid  into  court,  or  of  ibe 
income  remaining  uuinveated,  or  VkiiIi;  or  for  tlie  truniiler  to 
him  of  the  whole  or  any  part  of  the  secnrities,  io  wMoh  it  bu 
been  Invested.  Tbe  court  muat  thereupon  take  Buch  mesiDrei, 
as  it  deems  proper,  to  ascertain  the  riftbtB  and  IntercHta  of  tht 
petitioner,  and  of  all  other  peraona,  who  were  owners  of  « 
interested  In  the  property,  or  who  are  peraonnl  represcntativft. 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notiw 
of  the  application  to  lie  j^ven  to  those  persocis;  and  it  most  ciiiM 
the  money  to  be  paid,  or  the  secorttles  to  be  transferred,  to'  Hk 
seteral  persons  entitled  thereto.  In  accordance  with  the  rijiiu  ; 
and  Interests  thus  aacertained.  | 

Ifl,.  I  re  and  pirt  of  I  T4,  stn'a  «iid  mnH)lia»ted;  1,.  ISW,  Ob.  t«. 

I  S119.  TBktns  1BB«B  by  tke  VBlted  fltat**. 

When  the  leRialatiire  of  the  Stale  consents  to  tbe  takhw  ft 
any  real  property  wKhin  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  asaesaraent  of  damages  may  bf 
Issned:  and  the  proceedings  thereupon  must  be  in  accordinw 
with  the  provisions  of  this  article;  except  that  the  «pplie:tioii 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  mort 
be  condncted,  by  the  attorney  of  the  IJnlted  States,  for  B* 
district  embracing  the  county  wherein  the  real  propCTly  a 
dtuated. 

Id.,  j  n,  ain'i. 
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CERTIOHABI  TO  REVIEW. 
article:  sbvbnth. 


SlSe.  Id.;  bow  comiwllcd;  Ik*  for  nuklii. 
2136.  Id.;   tltti  term  at  amct  cxplied. 

3139!  Id.:  upon  nlMiiTila.  ' 

31«0.  QuntlonH  la   be  determined. 

21M.  Entrr  und  enrollment  of  tinil  order, 
211B.  Effect  Ibenot. 

sur  Appllfillon  of  Ibla  nrllcle  to  cerltlu  apeclal  <;*H*, 
sua.  Id.;  to  cKIl  CBiei  onlr. 

I  2120.  CaiK-B  whne  irplt  m*r  laitie. 

The  writ  of  certiorari  regulated  fu  tliis  article,  except  the  writ 
specified  in  section  2124  ot  this  act,  is  iasiied  to  review  tbe  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowing caaea  odIj-: 

1.  Where  (be  right  to  tbe  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Wlere  the  writ  may  he  issued  at  coianioD  law,  hj  a  court 
of  eeneral  jurisdiction,  and  llie  rifiht  to  tbe  writ,  or  the  power  of 
the  court  to  lasue  It,  ia  not  eipreaalf  talcen  away  bj  a  atatute. 

I  aiai.  CiLmmm  wheve  It  nmmmt  lamr. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  detertninfltton. 
made,  after  tbia  article  talies  effect,  in  a  civil  action  or  special 
proceedinK,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 
8e*  H  ISM  nd  ISST,  alM  |  2,   ute. 


_.   Where  the  determination  cnu  he  adequately  reviewed,  by  a 
appeal  to  a  court,  or  to  some  other  body  or  ofHcer. 

3.  Where  the  body  or  officer,  making  the  determination,  ia 
expressiy  authorized,  by  statute,  to  rehear  the  matter.  ?pon  tbe 
reUtor'a  application;   onlesa  the   determination  to  be  reviewed 
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I  21SS.  (AB'd,  189S.]    Wbca  tMned  from  ■apreine  aavL 

A  writ  of  rertiorari  cao  b«  issued  on\j  out  ot  the  suprme 
con[%  except  id  a  case  wliere  aootber  court  Is  eipreul;  ■atll(l^ 
ited  b;  statute  to  Issue  It. 

L.    ISW,    ch.  M«. 

I  ai24.  Wkvn  froMi  auotker  esar*. 

Any  court  of  record,  exercising  jurisdiction  of  an  aiv^tt 
URture,  may  issue  a  writ  of  certiorari,  requlriDg  the  bodj  OJ 
officer  wbose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  tbc  writ,  at  a  time  and  place,  fixed  bj  tli« 
court,  and  deaignated  in  the  writ,  for  the  purpose  of  aupplring 
any  diminutiOQ,  variaoce  or  other  defect,  iu  the  record  or  otbd 
papers,  before  the  court  issuing  the  writ,  in  any  case  whew 
justice  requires  that  the  defect  shonld  be  supplied,  and  adequate 
relief  cannot  be  ot>tained  by  means  of  an  order. 

a  B.  S,  699,  I  4S  (2  Gdm.  821).    Bee  i  IZIE,  ants.  \ 

I  212B.  LlmitBtlo*  of  tima  tor  review. 

Subject  to  tbe  provisions  of  the  next  sectEou,  a  writ  of  ce^ 
tiorari  to  review  a  determination  must  be  granted  and  served, 
within  fonr  calendar  months  After  the  deterinination  to  he 
reviewed  becomes  final  and  binding,  upon  the  relat<»',  or  tk« 
[•ersou  whom  be  represents,  either  in  law  or  la  fact. 

I  Else.   [Am-d,  189B.1    Id. I  tn  case  or  dlsabtlltT. 

The  uppeliate  diviBion  of  ll^e  supreme  court  way  grant  tli' 
writ,  at  nny  lime  within  twenty  monflis  after  the  eipiratlon  ot 
the  time  limited  in  the  Inst  section,  where  the  relator,  or  the 
person  whom  he  represents,  wns  at  (he  lime  when  the  determint- 
tiou  to  be  reviewed  became  final  and  binding  upoik  blm.  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane:  or 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution  qhib 
coDTiction  of  a  criminal  offence,  for  a  term  leea  than  for  life. 

L.  lti9S,  oh,  MS.    See  {  S0Q1,  mte. 

{    ZIZT.    [Am'd,    189B.]    A*pll«»«*ti    flav  wrU)    wken  >■< 

An  npptication  for  the  writ  must  b?  made  by,  or  In  behalf  of. 
a  person  aggrieved  by  the  determination  to  be  reviewed;  mnit 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  mar 
be  accotnpnnled  by  other  written  proof;  and  must  show  a  propel 
case  for  the  isBulne  of  the  writ.  It  can  be  panted  only  at  i 
term  of  the  appellate  division  of  the  supreme  court  or  at  sperill 
term:  and  the  granting  or  refusal  thereof  is  diacretionarj  with 
the  court. 

L.  tatl.  efa.  280.  I  IT  M  Edin.  Ml);  Ll  ISUS.  eta.  MO. 

t  9138.  'Wh^a  nollpr  arcpBunr)'!  aerrlce  Itiereof. 

Unlit  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notice  of  the  appllcatioD  tor  th 
writ,  the  court  to  wnich  the  application  for  the  writ  Is  madft 
Biny,  In  its  discretion,  require  or  dispense  with  notice.  A 
notice,  when  it  Is  necessary,  mnsl  be  served,  with  copies  of  tM 
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pBpera  upon  wblcb  tbe  application  ia  to  be  made,  upon  th«  bod7 
or  oliicet',  wboae  de  terminal  ion  iu  to  be  reTiened,  or  upon  aucb 
other  person  as  the  court  direcUi,  as  prescribed  in  tbis  article 
for  tbe  aervice  o(  a  writ  of  certiorari.  The  aerrice  must  bo 
nude,  at  least  eisht  dafa  before  tbe  a i>pli cation,  uulcsa  the 
court,  b7  &u  order  to  anow  cause,  prescrllies  a  aborter  time. 
Wbere  notice  is  given,  the  person  served  ma;  produce  attiduvitu 
or  otber  written  proofs,  upon  the  oierits,  iu  opposition  to  the 
application. 

I  Zize.  To  trbont  trrlt  directed. 

The  writ  mu<t  be  directed  to  tbe  body  or  officer,  whoie  deter- 
mination ia  to  lie  reviewed;  or  to  nn;  other  person  hnvlng  tbe 
CDitody  of  tbe  record  or  other  papers  to  be  cerlified;  or  to  both, 
if  ne«etaarr.  Where  it  is  brought  to  review,  tbe  determination 
of  n  board  or  body,  otber  than  a  court,  if  an  action  would  lie 
against  tbe  board  or  body,  In  its  associate  or  official  name.  It 
must  be  directed  to  the  board  or  body,  by  that  name:  otherwise 
it  must  be  directed  to  tbe  mcmtiers  thereof,  by  their  names. 

I  S130.   Mode   of  aerTlce. 

A  writ  of  certiorari  must  be  served  aa  follows,  except  where 
different  direclions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  It  Is  directed  to  a  ^lerson  or  persons  by  name,  or 
by  bia  or  their  official  title  or  titles,  or  lo  a  municipal  corpora- 
tion. It  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  Iu  tbe  same 
manner  as  a  summons  In  an  action  brought  in  the  aupreme 
court,  except  as  prescribed  in  the  next  t«'o  aubdivisioDs  of  this 

2.  Where  It  Is  directed  to  a  court,  or  to  the  judges  of  a 
conrt.  having  a  clerk  appmnted  ptuiuant  to  law,  service  upon 
the  court,  or  the  judce*  thereof,  Dtay  l>e  made  by  filing  tha 
writ  with  the  derfc. 

"  3.  Where  it  la  to  be  aerved  upon  any  other  board  or  body, 
or  upon  the  member*  thereof,  it  may  be  served  as  presciibea 
in  section  2071  of  this  act,  for  service,  upon  a  like  t>oard  or 
body,  of  an  alternative  Writ  of  mandamus. 

B»  (  20TI,  ante;  3  B.  8.  OOS.  |  W  <3  Edm.  «2S),  and  3  B.  B.  DM,  1  «fi 
p  Edm.  821). 

I   818 1.    Stsy   of   i»ro«eedlnva> 

Except  ajt  prescribed  la  this  section,  a  writ  of  certiorari  does 


not  slay  tbe  execotion  of  tbe  determination  to  be  reviewed,  a. 
■ffect  tie  power  of  tbe  body  or  officer,  to  which  or  to  whom  It 
\m  addressed.  The  court,  which  grants  the  writ,  may  in  ite  di»- 
cretion,  and  upon  such  terms,  as  to  the  security  or  otherwlssi 
afl  Justice  requires,  direct  by  a  clanne  In  the  writ,  or  by  a. 
■epante  order,  that  tbe  execution  of  the  determination  be 
atayed,  pending  the  certiorari,  and  until  the  further  direction 
ot  the  court.  A  bond,  undertaking,  or  other  security,  given  to 
procure  such  a  stay,  is  valW  and  eftectnal,  accordinR  to  its  terms. 
In  favor  of  a  person  beueflcially  interested  In  upholding  the  de- 
termination to  be  reviewed,  who  )h  Rdinitt<>d  ns  n  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this  act., 

I    31SZ.   'Wlien  Kad   where  n-rit  retnrnalile. 

A.  writ  of  certiorari  must  be  made  retnmable.  within  twent.v 
jlaiT*  after  the  service  tliereof,  at  the  office  of  the  clerk  of  the 
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court.  If  It  was  iBsned  from  the  supreme  court.  It  must  be  niadi 
i-cturuable  at  tbe  office  of  the  clerk  of  tbe  county,  dealgiMttd 
tberein,  wherein  tbe  determination  to  be  re»iewed  whs  made;  aiid 
if  the  coUDty,  designated  iu  the  writ,  is  not  the  proper  county,  tbe 
court,  upon  motion,  may  amend  the  writ  accordingly.  Thereopoa 
all  papers  on  file  must  be  transferred  to  the  clert  of  tbe  eouDtTi 
where  tbe  writ  is  made  returnable  hy  the  amendment. 

But  I  2138,   post. 

I  2133.  S>ba«q«ent  proccadlnsa  «■  la  u  aetloa. 

After  a.  writ  of  certiorari  bus  been  Issued,  the  time  to  make  ■ 
return  thereto  may  be  enlarged,  or  any  other  order  may  be 
made,  or  iiroceeding  taken,  in  the  cause,  in  relation  to  any  mat- 
ter not  provided  for  in  thla  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  &nd  triable  ia 
the  county  where  tbe  writ  ia  returnable. 

I  ai34.  Retnrai  when  >nd  hon-  made.  ' 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  eadi 
person,  upon  whom  a  writ  of  certiorari  Is  served  ea  prescribed 
in  section  2130  of  tbia  act,  must  make  and  annei  to  the  writ,  or 
to  the  copy  thereof  aerved  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  »fii  a 
BtatempQt  of  the  other  matter,  speciBed  In  and  required  by  tbe 
writ.  The  return  must  be  filed  fn  the  office  where  the  writ  It 
returnable,  according  to  tbe  command  thereof. 
3  B.  S.  GW,  H  tt  aod  «  (3  Bdm.  KH). 

i  2186.  Id-t  how  eonveiledi  fcea  tor  nalilB*. 

If  a  return  ts  detective,  the  court  may  direct  &  further  retora. 
An  ouiasion  to  make  a  retnm,  as  required  by  «  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  punished,  is 
a  contempt  of  the  court.  But  a  judge  or  clerk  ahall  not  be  thai 
punjabed,  unless  the  relator,  before  the  time  when  tbe  retnm  <i 
required,  pays  him,  for  his  retarn,  the  mm  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  folio  of  the  coiries  of  papen  leqiilred 
to  be  returned. 

'8m  S  R.  B.  BTe,  I  8«  {3  Edm.  BeS).  ud  t  SOW.  taU. 

I  2186.  Id.)  Bftcr  term  of  oMee  expired. 

A  writ  of  certiorari  may  be  Ismied  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has  ex- 
pired. Such  an  officer  may  be  pnniahed  for  a  failure  to  make  a  re- 
turn to  the  writ,  as  required  thereby;  or  to  moke  &  further  retnm, 
aa  required  by  an  order  for  that  purpoae.  ^ 

12187.    [Am'd,  18DB.]     'Wben  third  person  aiar  b«  DroUtU 

Upon  the  application  of  a  person,  specially  and  beneficially  In- 
terested in  upholding  the  determination  to  be  reviewed,  the  eonrt 
may.  in  ita  diBcretiou,  admit  bim  as  a  party  defendant  In  Am 
special  procccdinga.  upon  aucb  terma  as  Justice  requires.  And  a 
term  of  the  appellate  division  of  the  supreme  court,  at  wMc*  the 
cause  is  noticed  for  bearing,  and  ts  placed  upon  the  calendar,  may. 

> direct  that  notice  of  the  pendency  of  the  specW 

lttUBk> 
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praper;  mi  mof  sospeiid  tbe  bearing  oatll  notice  is  siren  w 

h.  i«aB,   cb.  MB. 

1  :tI38.    [ABi*d,   180S.]    HMrlas   ap«n  rctavm. 

The  catue  most  be  heard  at  a  term  o(  the  appellate  dMalOD  of 
the  supreme  court,  held  within  the  Judicial  depanmeut,  embracing 
tbe  county  whete  the  writ  was  retumabli:.  Either  pari;  mii7  no- 
tice it  lor  bearing,  at  any  time  after  the  retarn  is  complete.  Ex- 
cept as  prescribed  in  the  next  sectloii,  it  nuHt  be  heard  upon  the 
nrit  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

L.    18M,    cb.    M6. 

i  ai80.  id.t  tiVDB  hmd»rtt». 

If  the  officer  or  other  person,  wboee  duty  It  Is  to  make  a  return, 
dka,  abicondB,  removes  from  the  State,  or  becomes  insnne,  after 
the  writ  Is  issued,  and  before  mahing  a  rettini.  or  after  making  an 
buufficient  retRrn;  and  it  anpcnrB  that  tbcrc  Is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may.  In  its  discretion,  permit  affl- 
dsTits.  or  other  wrftten  proofs,  relatinf;  to  the  matters  not  soffi- 
cientlj  returned,  to  be  produced,  and  may  bear  the  cause  accord- 
ingly. The  court  mny  also,  in  Its  discretion,  permit  eicliet'  party 
to  produce  afBdavlts,  or  other  written  proofs,  relatinp  to  any  al- 
leged error  of  fact,  or  any  other  nuestion  of  fact,  which  la  eSBCritlal 
to  tbe  jurisdiction  of  the  hojfy  of  officer,  to  mnke  the  determtDK.- 
tlOD  to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not ' 
anfbctently  stated  In  the  return,  and  the  court  Is  eatlsGed  that 
they  cannot  be  made  to  appear,  by  means  of  bd  order  for  a  fur- 
tber  return, 

I  R.  B.  271.  I  2SI  (Z  Bdm.  ZftO);  Co.  Proc.,  j  393. 

I  m40.  liBeatlsiis  to  l>«  4etemilne«. 

The  questions,  involTlng  the  merita,  to  be  determined   by  the 

'  the  aabjseO- 

—    .,  - -uthority,  conferred  upon  the  bod.v  or  officer, 

in  relation  to  that  subject- ma  tier,  has  been  pursued  in  the  mode 
required  by  law.  In  order  to  authorise  it  or  him  to  make  th« 
determJJlBtion. 

3.  Whether,  In  making  the  d etc rmi nation,  any  rule  of  law, 
affecting  the  riirhta  of  the  parties  thereto,  has  been  violated,  to 
the  imiudice  of  the  relator. 

4.  Whether  there  vss  any  cotiu>etei)t  proof  of  sJl  the  fBcts, 
necpBBary  to  be  proved,  in  order  to  authorixe  tbe  making  of  tbe  . 
deternlination. 

5.  If  there  was  snch  proof,  whether  there  was,  upon  all  the 
evidence,  such  it  preponderance  of  proof,  aRfiinst  the  ciistenee  of 
any  o(  those  facts,  that  the  verdict  of  n  jury,  affirrainK  the  eiist- 
ence  thereof,  rendered  In  an  action  in  the  anpremc  court,  triable 
by  a  Jury,  would  be  set  aside  by  tbe  court,  as  against  the  weight 
of  evidence. 

I  3141.  rtmmt  order  vpo>  tke  he*i-la» 

The  conrt.  upon  tbe  bearing,  may  make  n  final  order.  nuDniling 
or  coaGrming,  wholly  or  partly,  or  moditying,  the  determination  re- 
vlewi^,  as  to  any  or  all  of  the  parties. 

L.  1808,  dL  S»,  t  D.  ,--  , 
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1  ;il49l.  B«BUt«tlQB  awT  b«  awarded. 

Wbere  the  deterainatioD  reviewed  ia  aoDnlled  or  modified,  the 
conrt  mar  order  and  enforce  reBtitution,  in  like  manner,  wiA 
like  effect  and  subject  to  the  same  condiliouB,  as  where  a  ]iid|- 
ment  ia  reversed  upon  appeal. 

Sm  I   1SS3.  «nu. 
,   1    2148.  CoBta. 

Coats,  not  exceeding  fifty  dollara  and  dlehnraemeDta,  may  lit 
awarded  by  the  final  order,  in  tavor  of  or  agalnert  either  [Mrtj, 
in  the  diacretlon  of  the  court, 

B«  a  30M  and  1100,  iDte:  ■!»,  |  SOOT,  ■nta. 

I  ai44.  Eatrr  aad  earollmcat  of  Saal  or«er. 

The  final  order  ot  the  conrt  upon  the  certiorari  must  be  enteicd 
Id  the  oEBce  of  the  clerk  where  the  writ  waa  returnable.  But 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  Gkd. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in  bii 
office,  the  papers  upon  which  the  cause  was  beard;  a  certified 
ct^y  of  tbe  final  order:  and  a  certified  copy  of  each  order,  whicli 
In  any  way  involves  the  merits,  or  necessarily  affects  the  finil 

Sm  H  12tT.  15«,  and  UU,  ute.  j 

I  314S.  Bffect  tbereof. 

The  filing  of  the  enrollment  in  the  offlc«  of  the  clerk  when 
the  final  order  is  entered,  as  prescribed  in  tbe  last  section,  la  a 
sufficient  authority  for  any  proceeding,  by  or  before  tbe  bo4f 
which,  or  tbe  officer  who,  made  the  determination  reviewed,  wbiM 
the  final  order  of  the  court  directs  or  permits.  But  where  tbe 
execution  of  the  final  ordw  Is  stayed  by  an  appeal  to  the  conrtol 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

Bea  I  IMS,  note. 

I  2146.  "  Body  or  oflleer  "  |  "  determlaatloa  "  |  vrkat  tkar 
laelade. 

The  expression,  "  body  or  officer ",  as  used  in  this  article.  In- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  aied 
In  this  article,  includes  every  judgment,  order,  decision,  adjndici- 
tion,  or  other  act  of  such  a  body  or  officer,  which  Is  subject  to  be 

1  2147.  ApplloalloM    of    thMm    arttele    to  eartaln    aycelal 

Where  the  right  to  a  writ  ot  certiorari  ii  eipreasir  conferred, 
or  the  iasQing  thereof  is  expressly  authotixed,  by  a  statute,  pavad 
before,  and  remaining  In  force  after,  this  article  takee  eltm,  tki« 
article  does  not  vary,  or  affect  in  any  manner,  any  provuion  ot 
the  former  statute,  which  expressly  prescribea  a  different  regnl^ 
tlon.  with  respect  to  any  of  the  proceedings  upon  the  certkiran 
to  be  issued  tbereunder. 

I  «4H,  Id. I   to  oItII   cases   oalT. 

This  article  Is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  mattn',  escept  s 
criminal  contempt  ot  court. 


,G(Hinlc 
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CHAPTER    XVn. 
Certain  Special  Proceeding^  Instituted  Without  Writ 

ItrLI        I.-  fracMdlagi  KeUll>r  t*  lanlTtBl  MkUn  U4  U  PrtMHn. 
TtTLB      U.  ~  SiBBirr  Pro»<dl>iita  iHanrtfea  PmhwUb  of  Btdrnpulf. 
IITLK    III.— Frawitlif  t*  Paalik  ■  GaNt«B»t  of  Caart,  Mk*r  thu   ■ 

CrtBlatI  Caalaapl- 
TITU     IT—  Pnettltgt  to  Collsct  a  Flaa. 
TITU       T.-  PrMcailasa  to  Mitoiar  th*  Daitk  sf  a  Taaaat  In  Uh. 

TITLC     TL— rrM*rilanraTtkalriwla(aie>tofaCaiiHlttMof  th*  Panaa 

'tftfiaP'4]  -     -         - 

ilaacral  F 

Jllaffi  (*r 

lafUt,  Laaatic,  HIM,  m  ■ahllaal  Dnakaid. 
TITLH  niL-  libltiatiM*. 

TRLB    IX.-Pia«aa4Ia(at*ranelaaaaKMtKafatrA<'artiw»at. 
tlTLE       K.-PT»CM<laf«  U  Chaai*  tha  NaHof  aa  ladMiial. 
TITU     XL-  PnwaJiata  ft.r  tha  Tslaatarr  DlMolatlaa  of  a  G*iT«ntlaa. 
TITU  XU.—  Pnttilft  BapplaBaatmry  la  ■■  baaatlsa  Ipalaat  Pi^artf. 

TITLBL 
TvoMAdiii^  nlktingr  to  insolvent  debtors  uid  to  prisoner*. 

AKttl*  1.  DUehitn  of  ao  tuafriTaot  trooB  bli  deMi. 

1.  KHmplloB   rrom   arreat,    or  dlurharEe    tnnn   ImprUoUDiant,    or   aa 


article:  first. 

Ducharge  o/  an  insolvent  fiom  hi»  dd>t». 

I.  Wbe  maj  be  dUcbaifMI. 

t.  To  »bat  eonrt  ■ppllcattDD  to  be  mada. 

cat  of   nvdlton  to  be   aoiieifd. 


>.  Paaaltr  ir  nedllor  iwnn  falaeli. 

f.  Wben'mm-RMdeot' nedl'tor  u\ddh  i«aual.  alt. 

I.  PatllloHt'a  acbodola. 

I.  Bla  alNiTlt, 

I.  Ortar  to  abow   easaa. 

t.  Bow  oid«  pobllabed  and  aarrad. 

I.  HearlBC. 

'.  Pattlu  can**  ob  ealcodir. 

I.  Oppoaui  cradltor  to  Bio  apoeillcatloDa.  and  mar  danaDd  ft  tt 


SI  twj-s: 

8k.  2iee.  Id  ; 
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aie  pnmra.   If  Dot  Dimed  In  MbednlB. 
kBDiTepI  required  to  produce  Ul  Ekm-rtiLdeDt  wife. 


fnsa  to  Bl'e  ccnllcite.  Mc 
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CIVIL  PRISONER. 


AHTICLB!    SBCOKD. 


DlKlurge,  \ 


HihyGoonlc 
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ARTICLB  THIRD. 

O^karge  of  an  impruoned  judgment  dAtorfrom  imprUoHtaent. 


Sec  2200. 


1 


■  pplr  tor  OIKbui*. 


I;.<I",G(H1H|C 
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AKTICLB  POVRTH. 

Careof  ihm  property  of  a  p«mm«mfintd  for  vrimt. 


Cndllot  idbU   RllHiDltti  Mcorltr. 
Conlcnti   at    pelltlon. 

Proceedlngit   upon  ^rCKotatlon   of   1 


DoliiHihyGoOgle 


1 

SUMMARY  PROC.  FOB  LAND.  cW.tJ 

TITLE  IZ. 


^; 
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b7    iKKIibor    or   tu 

wdy-b 

£08. 

l^Tlnf 

lv»-YoIk  dW, 

niiif  of 

praceol 

b  dellT«rtiI. 

When  pr 

ecopt  to  b»  MrfOd  0 

■n  Undiord  •! 

l»wdi-lwii«, 

eta 

gJJ- 

Pnwl  of 

Hrrlct  •!  pcecept. 

324n.' 

lua«r'a|Mn  torolble  entrr  or 

IB  N.  X. 

dinrict  mnct  «iuw 

In  triDi 

itb« 

fbr  tiUL 

B24T. 

Trial. 

2248. 

AdJvnniD 

2240. 

gf; 

si! 

f.',s:i„f;.',ss 

S^- 

22)2. 
22S3. 

lA"n  wl 

ptloa 

"wlwn  "nd  how  '■"! 

led. 

^^^M 

iDg;    hov    dlapoKd 

of. 

23t«.  Order  to  be  miide  Ibereupoa;  llabUllx  ot  penoo  [«d««iiHii|» 

22m.  Apprel. 

22111.  EB«i  or  ■pn^il   llmlled   In  «rutn   ish*. 

22G2.  Wamnis:   bov  atiijed  on  mppeel. 

2203.  AppeLlste  coui'l:  dijit  awird  reatltolEan;  action  Tar  dimuM. 

2aM,  Appllniilnn   or  tblB   title:   effert  of   Baal  order. 

2269,  How  proceedlDgi  undec  thti  title  to  be  (taTaa. 
9  2S31.  When  tenant  mur  be  rrnioTcd, 
In  pitlior  ol  the  fotloiviiiK  caaes,  &  tenant  or  Iprbm-  at  niH 
or  at  sufferancp,  or  for  port  of  h  year,  or  for  one  or  more  jeirs, 
of  real  property,  incliidiiiK  a  specific  or  undivided  portion  of  a 
hoDBO,  or  otljer  dnclling',  and  his  DssiKnii,  uudertenants,  or  Wil 
repreBcatativoB,  may  be  removed  therefTom,  aa  preacribed  in  tnii 
title: 

1,  lAm'd.  18M.]  Where  be  bolda  Over  and  contlnaei  la 
poBseasion  of  tlie  demised  premises,  or  any  portion  thereof,  aftff 
the  expiration  of  bis  term,  witbout  tbe  permission  of  the  land- 
lord; incIudinK,  elwH-hore  than  in  tbe  city  of  New  York  ki'I 
Brooklyn,  a  case  whcrt^  tbe  person  to  be  removed  became  the 
occupant  of  the  preminei  as  a  aerrant  or  employee  and  tbe 
relation  of  master  and  eervnnt  or  employer  and  employee  hu 
been  lawfiitiy  terminntpd  or  tbe  time  fixed  for  Mich  occnpancT 
by  tbe  agreement  between  the  parties,  has  expired:  bnt  if  bT 
inch  aKreement  tbe  sirvant  waa  to  be  permllted  to  occtrpy  tnrt 
premises  for  a  period  beyond  the  term  if  employment  inrfi 
removal  shall  not  be  had  nnder  this  subdivision  unless  nc'' 
period  BO  permitted  Tor  oortipuncy  has  expired,  or  the  reUtJon  , 
of  mnster  and  nervant  or  employer  and  employee  wan  lawfnlT  | 
terminated  before  the  expirntion  of  anch  term  of  employment:  ■ 
bat  nothing  in  this  anbdivision  rontalned  ahall  be  coDsttved  u  ■ 


e.  17.  t.  a  SUMMARY  FROC.  FOR  LAND.  %  SaSd 

gveventing  the  renoTal  ol  Bacli  «ccuiwiit  in  an;  other  lawful 

U  um',  cb.  333. 

3.  Where  he  holds  over,  without  the  like  pertmssloD,  after  a 
default  ia  the  paymeut  of  leut,  pureuunt  to  the  agreement 
under  which  the  deniBed  preiuiiica  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  Icust  three  days'  notice  In  writlntr, 
requiring,  itt  the  alternative,  the  pajmi'nt  of  the  rent,  or  the 
pOBsesBiou  ot  the  premiseu,  has  been  Hcrred,  In  bebnK  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed Id  this  title  for  the  serricc  of  a  pri'oept. 

3.  Where  in  au;  ciiy  in  this  Stulc  he  Iiolits  over  and  conflnitcol 
in  poBsesfiion  of  the  demised  premlHen,  or  any  portion  thereof,' 
■flpr  default  Iti  the  tmyment,  (or  siily  days  iifiel-  the  snme 
■bHil  bo  payable,  of  any  taxi-s  or  nsspSHmenis  levied  on  snch 
demised  premisea  n'hieli  bo  bns  n^reed  in  writing  to  pay  pur- 
suant to  the  agreement  under  ivhieh  the  demised  premisM  ar« 
held,  aud  a  demand  for  the  piiynient  of  slteh  tnxeK  or  assesements 
has  been  made,  or  ot  least  three  d:ij-K'  notice  in  writiiw,  requiring, 
in  the  alteroatire,  the  t>ayiueut  (hereof  und  of  nuy  interest  and 
penalty  thereon,  or  the  ponseitsiou  of  the  premises,  has  been 
•erred.  In  bebnif  of  the  landlord,  upon  the  lessee,  ns  prescribed 
In  this  title  for  the  service  of  n  precept.  An  acceptance  ot  aity 
lent  by  the  lessor  or  hia  legnl  reiiresentatlves  shall  not  be 
conalTued  as  a  waiTcr  of  tlie  iigret>iiieiit  of  the  lessee  to  pay 
taxes  or  usi-ssnients,  so  as  to  preclude  the  IcMot  from  the 
benefila  of  tliia  chapter. 

4,  Wbere  be^  being  in  poseeBSion  under  n  lease  for  a  term  ot 
tluree  years  or  leas,  has,  during  tlie  tertii,  taken  the  benefit  of 
an  ituolvent  act.  or  has  been  ailjiulicated  a  baniirupt,  under  a 
bankrupt  law  of  the  UuLled   Btates. 

6.  where  the  demised  premises,  or  any  part  thereof,  are  u*ed 
or  occupied  as  a  bawdy-house  or  bourie  oF  nsaiKuiitloa  tor  lewd 
persons,  or  foe  any  illegal  trade  or  manufacture,  or  other  illegal 
bosInesB. 

1  R.  3.  R12.  g  Ifl  U  Mm.  sm.  uni'dl  h.  IMt.  eh.  Ja3;  iln.  |  IW.  wlaMI 
W  Ii.  1BS8.  rb.  704.  {Id  Edm.  3BS),  snd  L.  1873.  cb.  SBS,  I  1  <B  Btn. 
MV,  emwlJdatid  ■«)  uo'd. 

I  gaa*.  Person  koldlnv  over  land  sold,  etc.,  ■aay-  fte  re- 
KVTed. 

In  either  of  the  following  cases,  a  person,  who  holda  orer  and 
continuea  in  posseseiun  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  pr«acribed  in  section  2236  of  this  act, 
and  bis  asslrms,  tenants,  or  legal  represent  at  ites,  may  be  re- 
moved therefrom,  as  preiieribed  in  thin  tille; 

1.  Where  the  property  has  lieen  sold  by  virtue  of  an  eiecnflon 
■gainst  him.  or  a  person  under  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfeeled. 

2.  Where  the  properly  has  been  duly  aold,  upon  the  foreelosure, 

by  proceedings  tiUwn  an  '     '      * 

Of  a  mortgBge,  eiecutn 

daims.   and    the    title 

perfected- 

.   3.  Where  be  oecnples  or  bnlda  the  property,  Tinder  an  agreement 

witn  the  owner  to  orcupv  and  riiltivnle  It  upon  ehsres,  or 
for  a  share  of  the  crops,  and  the  time,  fltcd  in  the  agreemeift 
for  bis  occupancy,  has  expired. 

"'  ,  ,,.,, Google 
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without  the  permiHBioQ  of  the  perBon  entitled  t.    , 

thereof,  and  the  occupaac;,  thus  commenced,  baa  contlniied  with- 
out permitaion  from  the  latter;  or,  after  a  permlsBton  given  t>> 
him   has   been   reToked,   and  notiiK  of  the   reTOcation   girea  to 
the  person  or  peraonB  to  be  removed. 
Bnbd.  4  at  I  38,  B.  8„  tm-d:  U  1S14,  cb.  SOS,  find  1  St,  B.  a.;  I..  UM, 

I  2288.  Id.|  In  tuue  of  forcible  eatrr  or  detainer. 

An  entry  eb&li  not  be  made  into  real  property,  but  in  a  cut 
'  where  entry  ia  Blveu  by  Ian;  and,  in  such  a  cate,  only  In  ■- 
peaceable  manner,  not  with  Btrong  bimd,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  thii 
Bectlon,  or  who,  haTing  peaceably  entered  upon  real  pn^ierty, 
holds  the  pouesBion  thereof  by  force,  and  his  aaaigQB,  andtt- 
tenant*,  and  legal  repreaentatiTea,  may  be  remoTed  thefeftom, 
BB  preBcribed  in  this  title. 


I  BSS4.    [Aw'd,  1896.]    Appllcntloni  to  wkOBi  nade. 

;  Application  for  removal  of  a  person  from  real  property,  bb 
prescribed  in  thia  title,  may  be  mnde  to  the  connty  judge  oi 
Bpeciat  eounty  judgp  of  the  count;  or  a  Justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  la  aituated.  ApidieaUon 
may  alao  be  made,  If  the  property,  or  a  portion  thereof,  be 
situated  In  the  city  of  New  York  to  a  judge  of  the  dty  court  of 
the  city  of  New  York  or  the  district  court  of  the  diatrirt  wittio 
which  the  property,  or  a  portion  thereof,  is  situated,  or  If  the 
judge  of  flticb  court  be  for  any  reaaon  disqualified,  to  the  dlabrict 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  thnt  city;  if  in  the  city  of  Albany,  or  in  the  dty 
*f  Troy,  to  a  Juatioe  of  the  JuBtices' court  of  that  city;  if  in  the  city 
of  Yonken,  to  the  city  jmdge  of  that  city;  it  in  the  dties  of 
Syracase,  Rochester  or  Buffalo,  to  a  jud^e  of  the  munlctpd 
court  of  said  cities.  Where  the  property  is  situated  in  an  Incor- 
porated vinage,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  justice  of  the 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Seclloo  as,  B,  8,.  Jni'd;  L.  )S40.  fb.  193  It  Edm.  BStl;  COBrt,.  Irt.  «,  I  »; 
CDHt.  1840.  set.  S.  i  IS;  L.  IMS,  c-ti.  SOS;  L.  leei.  rb.  lOB;  OooM.  llSS. 
■rt.  «.  {  tSi  L.  IBM),  rb.  806,  |  3:  L.  ISTS.  cb  3BS.  t  ll  ^-  1803.  d.  B34  1 1: 
t.  18B/.  eb.  m.  X  TT,  »abd,  2;  L.  IBM.  eb.  IBO  (6  3Mm.  88);  Co.  Pne- 
I  •«,  ta-i;  L.  18J0,  eh.  741,  |  <  IT  Edm,  T741:  L.  18IT,  rh.  J*!:  U  1^ 
cUrffM;  L.  mi,  Ftt.  47,  I  1:  T,.  isxt,  fb.  171,  n  1  and  IB;  U  18TI,  fh.  *■. 

LI:  I.,  1S7B.  eb.  SI.  I  i:  L.  1ST8.  eta.  18a.  |  7;  £.  infn,  cb,  I»S,  Ui  udltl 
1849,  eta.  128.  I  26:  L.  18T0.  cb.  470,  |  13:  L.  18B4,  cb.  W,  I  »;  U  UR, 
eh.  Ml,  1  fl;  L.  lB»t,  ch.  MS, 

I  naS.  Petition  br  peraon  entitled  to  poaeeBaiom. 

The  application  mny  be  made  by  the  landlord  or  lessor  of  tbc 
demised  premises;  the  purchaser,  upon  the  execution  or  twe- 
closure  sale;  the  person  forcibly  put  out  or  kept  out:  the  perMB 
with  whom,  as  owner,  the  iiereement  was  made,  or  the  owBcr 
of  the  property   occupied   under  an   agreement,   to  cultivate  tk» 

tiroperty  upon  shares,  or  for  a  shore  of  the  crops;  or  the  pemtt 
KwfuJlT  entitled  tp  the  possession  of  tbe  propoty  intmdsd  Into 
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or  •qnmttod  npoa,  ob  the  case  iwiuireg;  or  by  the  legal  repre- 
HotatlTe,  ageni,  or  usiKnee  of  the  landlord,  purchaser,  or  other 
pcnoR,  M  entitled  to  apply.  The  apiiticaut  muat  present  to  the 
3ad|e  or  jiMtice,  a  written  petitiou,  veriQed  iu  like  maniier  as 
a  verified  compltUot  in  an  action  brought  in  the  aupreme  cowt; 
descrlbinK  the  pr«tniieB  o(  which  the  poaeeKsioa  is  claimed,  and 
tlw  iBtereat  therein  oC  the  petitioner,  oi  the  person  whom  be 
MpreaentB;  stating  the  facts,  which,  Hccordine  to  the  proviaiona 
ol  this  title,  anthotize  the  application  by  the  petitioner,  and  the 
remoTal  of  the  person  in  possession;  nnraing,  or  otherwise  in- 
telUgibly  designatintt  the  person  or  [lersoDS  agaiust  whom  the 
■pedal  proceeding  is  instituted,  aud,  1(  there  are  two  or  more 
■neh  persons,  and  some  are  nudertensnts  or  nsslgns,  specifying 
who  are  principals  or  tenants,  and  who  are  undertenants  or 
assigna:  and  praying  for  a  final  order  to  remove  him  or  them 
MCordiDgly, 
•MtlOM  3,  8,  iDd  »,  B.  8..  sm'd  iDd  coDsnllditad.    Be«  1  T.  ft  G.   HI. 

I  2288.  ]l*Uoe   to  be  stven  In  certalM   cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
Btifferance,  the  petition  must  state  the  facts,  showing  that 
the  tenanC]'  has  been  terminated,  by  givinf;  notice,  an  required 
br  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act.  the  petition  must  slnti-  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  pernons  occupying  the 
ptOD^^  to  qnlt  the  same,  by  n  dn;  specified,  has  been  either 
■erred  personally  upon  the  person  or  persons  to  be  remoyed,  or 
affixed  conspicaonsly  upon  the  property,  at  Icnst  ten  days  before 
the  day  specified  therein. 
SMtlOD  SI,  B.  S.,  and  L.  18CT.  ch.  398.  H  2  ■"d  3  (4  Edm,  617). 

I  3S8T.  Petition  Itr  nelshbOF  of  bitmdr-Iiaiisc,  etc. 

Ad  owoer  or  tenant  of  ren!  property,  in  Ihi-  immediate  Deifth' 
bc^ood  of  other  demised  real  properly,  n-hieb  is  used  or  occupied 
■s  a  bawdy-honae,  or  house  of  asKienation  for  lewd  persons,  may 
serve  personally  u|>on  the  owni>r  or  landlord  of  the  premises,  bo 
nsed  or  occupied,  or  upon  his  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  an  spplication  for  the  removal 
of  the  person  so  using  or  occupying  lhi>  snuie.  If  the  owner  or 
landlord,  or  his  agent,  does  not  ninkc  such  an  appUcRtioti,  witliin 
Ave  days  therenflen  or  having  mndc  it,  does  not  in  (rood  fnith 
dUimntly  prosecoto  it:  the  person  giving  the  notice  may  imike 
svd  an  applicaiion,  stntlDg  in  his  petition,  the  fact  so  entitling 
Uai  to  make  It.  Such  an  application  has  the  same  effect,  except 
••  MhHwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
waa  the  landlord  oi  lessor  of  the  premises. 

Saetlans  M  xtA  fll,  R.  B.:  L.  1666.  dl,  TM  (T  Bdn.  MB). 


The  jndge  or  jnsilce,  to  whom  a  petition  Is  presented,  as 
prescribed  In  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  \a  the  petition,  ns  being  In  ponsennlnn  of  the  properf.v. 
■nd  requiring  him  or  them  forthwith  to  rcniove  from  Iho  prop- 
erty, describing  It,  or  to  show  cause,  Tiefore  him.  at  n  limn  nnfl 
pttce   epectfied   in   the   prect^rt.   why  possession  of  the  prtfpdrty 
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jhoultl  not  bo  dellT^rod  to  the  petiliODer,  or,  in  the  ease  qneifiel 
In  Ibe  last  section,  to  the  owner  or  landlord.  The  precept  mwt 
be  returnable,  not  Icbb  ttinn  tbree  uur  more  ttlaa  live  dmri  stM 
it  is  issued;  exceiit  that,  whore  the  iiroceedinn  is  takeii,  upon  the 
ground  that  a  toiiant  contiuUPB  in  iiosBession  of  demised  prenlwi 
after  the  eiiiirution  of  liis  terui,  without  the  pennissiati  of  bli 
landloM,  and  the  C!)plfeation  is  made  on  the  day  of  the  expiration 
of  the  leaae.  or  on  the  next  day  thereafter,  the  precept  in>7,  la 
the  discretion  of  the  jndge  or  jiisUee,  be  made  rettiniable  on  the 
day  on  which  it  id  lisned,  at  any  time  after  twelre  o'clock,  nooK, 
and  before  nix  o'clock  In  the  afternoon. 
SectlDD  30,  a.  S.,  nm'O;  L.  ISSI,  ph.  MO;  L.  IMS.  ch.  S».  1 1  (T  Mm.  IW. 

I  223S.  Id.|  In  Ncn-YorlL  ellr. 

In  the  city  of  New- York,  whore  the  application  is  mule  to  ■ 
district  court,  the  petition  must  be  filod  with,  and  the  precept 
must  l>e  issued  by.  the  clerk  of  the  court;  and  tbe  precept  must 
be  made  returnable  before  Ibe  court,  at  the  place  designated, 
pursuant  to  law,  far  holdini;  the  court;  and  all  subsequent  pro- 
ceeiilngs  in  the  cause  must  be  had  at  that  place,  except  as  othet^ 
wise  prescribed  in  section  2240  of  this  act.  If,  upon  the  retnm 
of  the  precept,  or  uiHin  nn  adjourued  day,  the  justice  Is  unable, 
by  reason  of  absence  Imm  the  oourt  room  or  KicknesB.  to  hear 
die  cause,  or  it  is  showu  by  affidaTit  that  he  Is  tor  any  reason 
ilisiualitied  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  parly,  a  justice  of  any  other  district  court  ot 
the  city  may  net  In  bis  place  at  the  same  court  room. 
'  L.  IMS,  cb.  1».  (0  Kilm.  IMIK  Ca.  Trot..  |  W,  h.  18T«,  cb.  3H,  |  1; 
L.  ISTT,  cb.  18T.  t  1-    See  I  3208,  poit. 

1  2240.  Id.)  how  HFTcd. 

The  precept  innst  be  serted  as  follows:  ' 

1.  By  dollreriiii;,  to  the  person  to  whom  It  is  directed,  or,  it 
it  is  directed  to  a  corporation,  to  an  officer  of  the  corporation, 
upon  whom  a  HutnuiouR,  isKUod  out  of  the  supreme  court,  in  an 
action  nftninBt  the-  corporation,  micht  be  KCrved,  a  copy  of  the 
precept,  and  at  the  sanio  time  showing  him  the  original. 

2.  If  tho  person,  to  wliom  the  precept  Is  directed,  resides  )d  tbe 
dty  or  town  in  which  the  properly  is  eiluatod,  but  is  absent  from 
his  dwoilinB-houwe.  service  may  bo  made  by  dellverlnp(  a  copy 
thereof  at  his  dwelling-house,  to  a  person  of  suitable  age  and 
dlacretion.  who  rPHldes  there;  or,  if  no  such  person  cnn.  witb 
reasonable  diligence,   be  found  there,  upon  whom   to  make  sei^ 

}  vice,  then  by  delivering  a  copy  of  the  precept,  at  the  property 
sought  to  be  recovenil.  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  |>ernon  can  be  fonhd  there-, 
to  any  person  of  HulliiMe  ngc  and  discretion  employed  there. 

3.  Whore  service  cannot,  with  reasonnhie  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivJaioDs  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  tipou  a  eonspicoous  part 
of  the  property. 

If  tho  precept  is  returnable  on  Ibe  day  on  which  It  la  issued, 
it  must  be  served  at  least  two  hours  hofoie  the  hour  at  which 
It  is  returnable;  in  ever.v  other  ras^  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

BvctloB  »,  B.  8.;  L.  I86T,  cH.  «84.  and  I,.  180B,  cb.  eU  a  ^Ao.  aW). 
9S0 
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I  SS41.  ItBty  •!  peraOB  to  wIioih  eovr   of  preeep*  la    iii— 

A  peraoD,  to  whom  a  copy  of  n  precept,  dirocted  to  another,  It 
dellTered,  as  prescribed  in  utis  tide,  miiat,  without  any  nToidable 
delay,  deliver  it  to  tbe  person  to  nhoni  it  li  directed,  if  he  can.  lie 
toatid  within  the  same  town  or  city;  or,  if  he  cannot  be  ho  found, 
to  hit  Hgent  therein;  and  if  neither  can  be  bo  found,  after  the 
exerdEe  of  reasooable  diligence,  before  tbe  lime  when  the  preceut 
ia  retnmablc,  to  the  judge  or  justice  who  iasued  the  name,  at  t&e 
time  of  the  retam  thereof,  with  a.  written  statement  iudoried 
thereupon,  that  he  has  been  nnablc,  after  the  exercise  of  reaaou- 
ible  diHgence,  to  find  Ihe  peraon  to  whom  the  precept  la  directed, 
or  his  agent,  within  the  town  or  city.  A  peraon,  who  wilfully 
riolalea  any  proTlaioDB  of  this  section,  is  guilty  of  n.  mlsdenieenor; ' 
ud.  It  he  ia  a  tenant  upon  the  property,  forfeita  to  hia  landlord 
the  Talue  of  three  yeara'  rent  of  the  premiaee  occupied  by  bim. 
A  eopy  of  this  aection  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, aerred  otherwise  than  personally  UDon  the  person  to  whom 
It  ta  directed. 

U  1M8.  cb.  S18.  I  a  (T  Edm.  KS):  lod  1  B.  S.  T4B,  |  XT  a  Mm.  «aa>. 

I  2248.  IVtao  precept  to  "be  aerved  oa  landlord  of 
bawdT-liaaae,  eto. 

Where  the  caae  ia  within  aection  2237  o(  thia  act,  tbe  precept 
mDBt  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upou  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may.  upon  the  return  day.  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

PuU  of  li  S3  luid  U;  L.  )8fl§,  cb.  TM  (T  Edm.  338). 

I  11343.  Proof  ot  service    of  precept. 

At  the  time  when  tbe  precept  is  rcturnabte,  the  petitioner 
nxM,  nnles*  the  adverse  party  aopeara,  make  due  proof  of  the 
•errice  thereof,  ehowini;  the  time,  and  tbe  place  and  manner  of 
Sttvice;  and,  unless  service  was  made  personally  upon  the  adverse 
party,  or  by  affixing  a  copy  of  the  precept,  the  name  of  the  per- 
son to  whom  a  copy  of  tbe  precept  was  delivered,  if  hia  name  can 
be  aacertained  with  reasonable  diligence.  Where  Bervicc  ia  made  * 
1  sheriff,  conatable,  or  marshal,  it  may  be  proved  by  his  cei^ ' 

,,  ises.  cb.  82B  <T  Edm.  830), 

I   2244.    [Am'd,    ISO-t.]    Aiutver. 

At  the  time  when  the  precept  is  returnablp  without  waiting  as 
prescribed  in  an  action  before  a  just  ice  of  the  peace,  or  iu  a  dis- 
trict court  in  the  city  of  New  Yorlt,  the  person  to  whom  it  iis 
directed  or  his  landlord,  or  any  person  in  poBsession  or  claiming 
poasesaion  of  the  premises,  or  a.  part  thereof,  ma;  Hie  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  llie 
court,  a  written  answer,  rerificd  in  like  manner  ns  a  veritieil 
answer  In  an  action  in  the  supreme  court,  denying  gpoernliy  the 
allegadoDS,  or  specifically  any  material  allegation  of  the  oelitlon, 
«e  Betting  forth  a  statement  of  any  new  mntlpr  constituting  n 
legal  or  equitable  defence,  or  counterclnlm.  Such  defence  or 
Mnmtcrclatm  may  be  set  up  and  entabliahed  in  like  manner. as 
«3i  HW\C 
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tbongli  the  claim  for  rent  id  eucb  proceeding  wu  the  aabjaet  of 
aJi  action. 

L.  18M,  cb.  TOG. 

I  SiMS.  laioea  pvod  forcible  eatry  or  delBlaer. 

Where  the  applicatioo  iii  fouudivj  upon  an  allegatioD  of  fofdUe 
entry  or  lorcime  holdius  out,  the  peiitioner  aiu«t  allege  and  pron 
that  he  was  peaceabt;  in  actual  puiweBHioii  o{  the  proiiert;,  at  tbe 
time  of  a  forcible  entry,  or  in  coustriictive  tioBBeaiiioii,  at  tie  time 
of  a  forcible  holding  oui;  and  ihe  adverse  port;  niuet  either  denj 
the  forcible  entrr,  or  the  forcible  boldiiiK  out,  or  allege,  in  ha 
defence,  that  he,  or  bia  aucestor,  or  those  ivboae  int«ieat  he 
claJDis,  had  beeu  in  qaiet  po^ae^tiion  ol  the  property,  tor  tbrte 
years  together  nest  before  the  alleged  forcible  entry  or  detaioeri 
and  that  bis  -mtcreat  ia  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.,  tl  e  *oi  11.  iin'il. 

I  XZ4S.  In  N.  V.  diatrld  court,  eanite  mar  be  (r«aia(en«4 
to  Mother  eovrt  for  trial. 

In  a  district  court  of  the  eil;  of  New-York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cauae  may,  in  bla  di«ci«- 
tion,  upon  motion  of  either  party,  or,  if  no  juHtice  is  preaent,  the 
clerk  mny,  by  consent  o(  ttoth  parties,  make  an  order  trHnsferritig 
the  cause  for  trial,  to  a  district  court  of  nn  Rdjoiuing  district, 
nhich  thereupon  has  the  same  jurisdiction  and  power  at  its  own 
court  house,  ns  if  the  property  iras  situate  wltuin  its  dUtrict. 

L.  ISn,  Cb.  1ST.  I  3,  Bm'd. 


at  the  time  desiguuted  in  such  precept  for  showiug  t^nuse,  demand 
a  Jury  and  at  the  time  of  such  demand  pay  to  auch  judge  or 

{ustice  the  necessary  costs  and  expenses  of  obtaining  auch  Jury, 
t  a  jury  be  demanded  and  such  costs  and  exoenses  be  paid,  the 
judge  or  justice  with  whuni  such  pi'titton  s'hail  be  filed  shall 
nominate  twelve  reputable  j>ersonB  qualilicd  to  serve  as  jurors  id 
courts  of  record.  bu<1  shall  issue  liis  precept  directed  to  the  staeriB 
or  one  of  the  coustubles  uf  the  county,  or  auy  consiable  or  maiahal 
of  the  city  or  town,  commanding  him  to  summon  the  person*  >o 
nominated  to  apnenr  before  such  judge  or  juatjec  at  such  time 
or  place  us  be  shall  therein  appoint,  not  more  than  three  dayi 
from  the  date  thereof,  for  the  piirimse  of  trying  the  said  matters 
In  diKerencc.  Sii  of  the  ^aons  so  summoned  shall  be  drawn  in 
like  manner  as  jurors  in  justices'  courts,  and  shall  be  sworn  by 
■uch  judge  or  justice  well  and  tmly  to  hear,  try  and  determine 
the  matters  in  difference  betwei'n  the  parties.  After  hearing  tb* 
allegations  and  proofs  of  the  parties,  the  said  Jury  shall  be  k^ 
together  nntil  tbey  agree  on  their  verdict,  by  the  sheriff  or  om 
of  his  deputies,  or  a  constable,  or  by  some  proper  penMo  ap- 
pointed by  the  judge  or  Justice  for  that  purpose,  who  shall  bt 
sworn  to  keep  sucb  Jury  as  is  usual  in  like  cases  of  courts  ot 
record.  It  auch  jury  cannot  agree  after  being  kepi  together  tv 
■uch  time  as  such  JudKe  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jury,  and  issue  a  new  pn- 
cept  In  manner  aforesaid. 

•^  ,.,.,...,Gooylc  i 
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I  SS4S.  AdJOMrnneMt. 

At  the  time  when  inaue  is  jolnpd.  the  Judge  or  justices  mny,  io 
Ij»  diBCretioD.  at  the  reqiiest  of  either  parly,  and  utwn  proof  to 
hia  BEtUtaclioQ,  \ij  ntfidavit  or  orally,  that  an  adjonrnmeut  Ih 
D«cnBsr7,  to  pnahip  the  applirnnt  to  procure  big  ueefrwory  wit- 
aesBes,  or  by  eonaent  of  all  the  parlies  who  appear,  adjourn  the 
trial  of  tbe  iMae,  but  not  more  than  ten  da;e;  except  by  conaeot 
of  all  pKTtie*. 
S-  B.,  I  41. 

I  2X49.  Final   order  upon  trtitl. 

If  nifficient  cause  is  not  shown  u|M>n  the  relaro  of  the  precept; 
«t  if  the  verdict  of  the  jury,  or  the  deciHion  oC  the  Judge  or  jua- 
tice,  upon  a  trial  without  a  jury,  is  iu  fiivor  of  tbe  petitioner: 
the  Judge  or  justice  miut  make  n  fiiiul  order,  awarding  to  the 
petitioner  the  delivery  of  the  pottsesaioii  at  the  property;  except 
tlut,  where  the  case  is  within  section  'J.'£i7  of  this  act.  the  final 
order  must  direct  the  remoral  of  the  occupant.  In  either  rase, 
the  final  order  must  award  to  the  ]H>ti1iouer  the  costs  of  the 
qiecial  proceeding.  If  the  TCrdicl  or  diKialon  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
■ccordingly,  and  awarding  to  him  the  coats  of  the  special  pro- 
Id.,  li  U,  39  1D«  Gl.    Sea  I..  IMS,  cb.  1»3  (3  Edm.  E33). 

I  32S0.  [Am'd,  188X.]    AmonHt  of  eostat  liovr  collected. 

Costs,  when  allowed,  and  the  fees  o(  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  oC  this  net,  must  be 
at  the  rate  nltowed  by  law  in  an  action  in  a  justice's  court,  [  ] 
and  are  limited  iu  like  manner;  unless  the  application  is  founded 
upon  au  allegation  of  forcible  entry  or  Torcible  holding  out;  in 
which  case,  the  judge  or  justiee  may  award  to  the  successful 
part;  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disburat^nients.  If  the  final  order  is  made  by  a  county 
jndge,  or  a  special  county  judge,  or  by  a  mnjor  or  recorder,  an 
execotion  to  collect  the  costs  may  be  issued  thereupon  as  if  It 
was  a  judgment  of  a  justice  of  the  peace  of  (he  sniue  city  or 
connty;  and  for  tbat  imrpose  the  offici^r  takes  the  jilnce  of  a  jus- 
tice of  the  peace.  In  every  other  ease  [  1  an  exei'ution  may  be 
issued  to  collect  the  costs  annnled  thereby  [  ]  as  it  the  final 
order  waa  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  ia  the  presiding  officer. 

Id.,  H  >£.  13.  SZ  aDd  pirt  or  I  El.  *in-d  niid  coa>g1ld>t«]. 

i  SWl.  [Aai'd,  1S8Z.1    Wan 

Where  the  final  order  is  in —   .-,    , - -„- 

or  justice  must  thereupon  issne  a  n-arrant.  under  his  hand,  .di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  properly,  or  a  portion  thereof, 
i*  aituated,  or  if  it  is  not  situated  in  a  city,  lo  any  constable  of 
any  town  in  the  county,  describing  the  property,  nud  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  ia  within  section  2^37  of  this  act,  to  put  the 
petitioner  Into  the  full  posaession  thereof. 

M.,  H  13.  33  ud  3S.  Set  U  IBBT,  cti.  SM;  hIki.  H  X.  M.  03,  04,  UHl  U 
IMS.  di.  It*  <T  Edm.  33E).  i 

053  'X'yl*-" 
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g  azoa.  Bxeoatlon  »t  yrmmmt. 

I'he   officer,   to   whom   the   warrant  ia  directed  ftnd  deliwreii, 
maat  execute  it.  nci.'OTding  to  the  commaiid  tiieteol,  betwero  tlM 
bourn  of  Buurise  and  suDseL 
R.  8.,   I  40. 
I   Z9S3.  Wk«ii   V 

The  iflBUiog  of  n  ..._..        ._..._  _.  . 

demised  iiremisea,  cniif^eU  the  agreenient  for  the  use  ol  ^e  p:.— 
lues,  if  any,  under  which  the  peraou  lemoTed  held  them:  ud 
BDnulB  Hccordingl;  the  relation  of  landlord  and  tenaDt,  eicept 
that  it  docs  uot  prevent  a  landlord  from  rccov^ns,  b7  inidii, 
an;  sum  of  nionej,  which  wob,  at  the  tine  when  the  precept  xu 
iBaiied,  payable  by  the  terms  of  the  agreement,  aa  rent  for  the 
premliea:  or  the  reasonable  TBiue  of  the  uae  and  occnpation 
thereof,  to  the  time  when  the  warrant  was  Isaned.  for  any  pericd 
of  time,  with  respect  to  which  the  asreement  does  not  make  uy 
special  provision  for  payment  of  rent. 

Id.,   I  43.  (In,  t  SO;   L.  18«8.   cb.  76*  (1  Edm.  SM). 

I  32IS4.   (Am'd,   1885.]    -WBrrnntt  nkoB   and  how   Btarcd. 

The  iwrtf,  tiKiiin«t  wham  a  finnl  order  is  made,  rcquirine  tte 
delivery  of  poaspssion  to  the  petitioner,  mny,  at  any  time  before 
a  warrant  la  issued,  stay  the  iasuintc  thereof;  and  olso  stay  is 
exeeiilion  to  collect  the  costs,  na  followa; 

1.  Where  the  final  order  ealnblishes  that  a  lessee  or  teasnt 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taiet 
or  asBCBBmeutB,  he  may  effect  a  stay,  by  payment  of  the  rent 
due.  or  of  such  tnxca  or  nxRessments,  and  intereRt  nnd  penalti, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivertuK  to  the  judse  or  jusrice,  or  the  clerk  of  the  eottrt, 
his  nndertakiui;  to  the  petilioner,  in  such  sum  and  n-itli  such 
sureties  as  the  Jndfje  or  justice  approves,  to  the  effect  that  he 
will  par  the  rent,  or  such  taxes  or  assessments,  nnd  interest  and 
penalty  and  costs,  within  ten  days,  at  Ihe  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  Judge  at 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
bankrupt,  he  may  effect  a  stay  by  paying  the  costa  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sam 
and  with  such  sureties  as  the  jndge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  reat  of  the  premises,  as  It  has  become, 

'  or  thereatler  beeomea  due. 

3.  Where  the  final  order  establiahea  that  the  person  againat 
whom  it  ia  made,  continues  in  possession  of  real  property,  which 
'—-  been  sold  by  virtue  of  an  execution  ogninat  his  propertjr  he 

_.  ..   .     —    . .__.t_   *  the  special  proceeffinj, 

„     .        .  ,     „  ,  the  clerk  of  the  court. 

..  . ._.   that  he  claims  Ibe  pobscphJoii  of  the  property,  by 

virtue  of  a  right  or  title,  iicqnired  after  the  sale,  or  as  guardim 
or  trustee  fur  another;  together  with  his  undertaking  to  the  p«U- 
tiouer,  in  such  a  snm  nnd  with  such  sureties  as  the  judge  or 
justice  ajiprovea,  to  the  effect,  that  he  will  pay  any  tosIs  mai 
onmnges,  which  may  be  recovered  against  him,  in  an  actioD  of 
pjerlment  to  recover  the  property,  hrnnght  against  bim  tiy  the 
petitioner  within  sis  montba  thereafter;  and  that  be  will  not 


c.  17.  t.  2  SCMMART  PROC,  POIl  LAND,  gS  2255-37 

commit  anr  wute  Dpoo  or  injur;  to  the  ptopertj,  darinc  bit 
occiip«ttoii  thereof. 

R.  B..  I  4*.  (U'd  br  L.  ISBT,  eb.  W*;  (nd  ||  <»  ■nd  M. 
I  SaSS.  VadcrtKiaiMtt  ksw  dlspoaed  at. 

Wbpre  an  nndprtakiiig'  )■  giren,  In  a  case  specified  In  svb- 
division  first  of  the  Inst  section,  the  judge  or  Justice  must  deliver 
It  to  tbe  person  nsnlnst  whom  the  final  order  was  tunde.  npon 
his  ^rodDClDK  the  pvIiIpdco  of  pnynieut,  mentioned  in  thst  sab- 
dlTlnon.  If  he  does  not  produee  snoh  erldCDCp  within  teu  dnys, 
the  JndEe  or  jnstice  muat  deliver  it  to  Ihe  iK'titioncr.  In  every 
other  cnse  apecifled  in  the  lust  section,  the  judge  or  justice  must 
deliTer  the  nndertaklng  to  the  petitiooer,  iramediatelf  after  his 
approT&l  thereof. 

I   28BA.    RedeuDtloB  liy    lesi>«c. 

Where  the  special  pmccediUK  is  founded  upon  an  allefcation  ' 
that  a  lessee  holds  oTer,  nftcr  a  default  in  the  ^ywcnt  of  rent, 
and  the  unexpired  tenn  of  the  lease,  uuder  which  the  preniiies 
are  held,  exceeds  five  yeiirs,  at  tbe  time  when  the  waiTant  is  is- 
sued; the  lessee,  bia  ezeculor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  tbe  warrant, 
pay  or  tender  to  the  petitioner,  bis  bpir,  eieculor,  administrator, 
or  asslKnee,  or  if,  within  five  dnjs  tjefore  (he  expiration  of  the 
year,  he  cannot,  with  reosonaMc  diligence,  lie  round  within  tbe 
city  or  town,  wherein  tbe  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judite  or  justice  who  Issued  the  warrant,  or  his 
snccessor  in  office,  all  rent  io  arrenr  nt  Ihe  time  ot  tbe  payment 
or  leader,  with  Interest  thereupon,  and  the  costs  and  charges 
iucarred  by  the  pedUoner.  Thereupon  the  person  tnahing  the 
payment  or  tender,  almll  be  entitled  to  the  possession  of  the 
demised  premises,  under  Ihe  lease,  and  may  hold  and  enjoy  the 
aame,  accoidiUB  to  tbe  teriits  of  the  original  demise,  eicei>t  as 
otherwise  prescribed  in  tbe  next  section  but  one. 
U  18*1.  ch.  340,  I  1  (4  Bdm.  Ml),  amd. 
I  BBOT.  Id.i  br  ucdilar  ot  Irasee. 

in  a  case  Sjpeclfied  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  Judgmeat  was  docketed  in  the  connty.  before 
the  precept  was  issued,  or  a  mortgairee  of  the  lease,  whose  mort- 
i^s^e  was  duly  recorded,  in  the  county,  before  the  prccppt  wan 
itiHned,  may,  at  any  time  before  the  expiration  of  one  ycnr  after 
the  execution  of  the  warrant,  unless  a  miemplion  has  been  made 
na  prescribed  In  the  last  section,  file  with  tbe  judge  or  justice 
who  issued  theworraot,  or  with  his  successor  in  office,  a  notice, 
ppetdfying  bis  interest  and  the  sum  due  to  him;  descriliing  the 
premfses;  and  stating  that  It  in  his  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  tlie  lessee, 
Ilia  executor,  administrator,  or  assignee,  within  a.  year  after  (he 
execution  of  the  warrant,  the  person  po  filinR  a  notice,  or.  if  two 
or  more  persons  have  Sled  such  notices,  the  one  who  holds  the 
firnt  lien,  may,  at  any  time  before  two  o'clock  of  (be  day,  not  a 
Sunday  or  a  public  holiday,  next  succeediug  the  Innt  dny  of  tbe 
year,  redeem  for  bis  own  bencGt,  In  like  manner  as  the  lessee,  hja 
executor,  administrator,  or  assignee  might  have  so  redeeinetT 
■Where  two  or  more  iudgment  creditors  or  mortKngees  have  filed 
soch  notices,  the  bolder  of  the  second  lien  may  bo  redeem,  at 
anj  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  pnbUo 
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holiday,  next  tucceeding  that  in  which  the  holder  of  the  fint 
lien  might  have  redeemed;  anil  the  bolder  of  the  third  and  each 
■ubsequent  lien,  may  redeem,  in  like  manner,  &t  any  time  befOR 
two  o'clock  of  the  dny,  not  a  Sunday  or  a  public  holidaj,  next 
Bucceediog  that  ia  which  his  predeeewor  might  ha*e  redeemed. 
Bat  a  second  or  Bubxequeiit  redemption  ia  not  valid,  onleM  tb« 
peraon  redeeming  pays  or  teudera  to  each  of  hia  pcedeceMon  wko 
baa  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  eiw 
due  upon  hla  judgment  or  mortgage;  or  depoaita  thoae  amni  wiA 
the  judge  or  juatice.  tor  Ilie  benefit  of  lue  predeceaaor  oi  ffreie- 

L.  IMS,  ch.  240,  1 1  (4  Edm.  Ml). 

f  32B8.  The  last  tiro  aecllOBa  «aBllfle<. 

Where  a  redemption  is  made,  aa  preacrilied  in  either  of  the  lut 
two  MCctlODB.  the  righta  of  (he  perBon  redeeming  are  anbiect  to 
a  leaae,  If  any,  piecnted  by  the  petitioner,  aince  the  warrant  wai 
laaned,  ao  far  that  the  new  leaai'e,  his  aaslgna,  undertenants,  or 
other  reprcBentfltiTea,  may,  upon  complying  with  the  terma  ot 
the  lease,  bold  the  premiaea  ao  leased  nntil  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  ancceeding  the  redemption.  And, 
In  all  other  reapecta,  the  person  ao  redeeming,  his  BBsigna  ana 
representatives,  succeed  to  all  the  rlgbta  and  liabilltiea  of  the 
petitioner,  under  auch  a  lease. 

I  2SB».  Order  to  ke  made  tkereavoM|  lUbllltr  of  »erMa 

The  person  redeeming,  as  prescribed  )n  the  last  three  sectiou,  | 
or  the  owner  ot  the  proper^  so  redeemed,  mar  preaent  to  the 
Jndge  or  justice  who  Issued  the  warrant,  or  to  bis  mceeaaor  ii 
office,  B  petition,  dnly  verified,  setting  forth  the  facts  of  tit 
redemption,  and  praying  for  Bn  order,  eatabljahingthe  rights  aad 
liabllitiea  of  the  partiea  npon  the  redemotiou.  Whereupon  the 
jndge  or  jnstice  must  make  an  order  requiring  the  other  putr 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  plan 
therein  apeciSed,  why  the  prayer  ol  the  petttloD  should  not  be 
granted.  The  order  to  show  cause  mnst  be  made  retnmaUe,  im> 
lesa  than  two  nor  more  than  ten  days,  after  it  Is  grajited:  tad 
It  muat  be  served  at  least  two  days  before  it  ia  returnable.  Upoi 
the  return  thereof,  the  judge  or  jnstice  mnst  hear  the  aliegstloai 
and  proofs  of  the  parties,  and  must  make  auch  a  final  order  w 
Juatice  rcquirea.  The  costs  and  eipensei  mnst  be  paid  by  tk' 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  ttv 
be  recorded  in  like  manner  aa  a  deed.  A  person,  other  than  tk 
lesaee,  who  redeems  as  prescribed  in  the  last  three  sections,  ■ac- 
ceeda  to  all  the  duties  and  liabilities  of  the  leasee,  accming  afbi 
the  redemption,  aa  if  he  was  named  aa  leaaee  in  the  lease. 

An  appeal  may  lie  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  snmc  court,  within  the  same  time,  and  ia  tb« 
same  manner,  as  where  nn  npiieol  (a  taken  from  a  judgment  ren- 
dered in  the  court,  of  whii-h  the  judge  or  justice  is  the  pre«fdhi( 
officer,  and  willi  like  effect;  except  ns  otherwise  prescribed  tn  th( 
next  two  sections. 

Botmitntcd  toe  I  4T.  B.  B..  lai'd:  L.  ISM,  eb.  SM  a  tOn.  KI),  I  tt 
L.  IBM,  Ob.  les  a  Nm,  DM). 


C(H1'{lc 


c.  17,  t.  a  SUMMARY  PROC.  FOR  LAND.  §§  !mi~K 

I  aan.  [Aaa'd.  ISWt.]    Ea»ct  at  apvMl  llmtud  1>  vcrtnin 

r  execution  of  the  warrnDt  cnn  not  be  Bta;ed  by 

'      1  undertaking  tbereupon, 

t  MCtion.  Aq  apaml  caa 
not  be  taken  to  the  court  ot  appeals,  from  a  final  determl nation 
of  the  appellate  diTieion  of  tbe  supreme  court,  Qpoa  such  an  &p- 
peal,  Bnlen  the  latter  court,  b;  an  order,  made  at  the  term  of 
the  amiellate  diTutioD  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  It  to  be  taken. 

L.  isge,  ell.  S4a. 

I  aSflS.  [Aai'4,  ISOS.]  'Wu-rsnts;  kow  Ftar^d  OB  appMtl. 
Where  an  appeal  ia  taken  from  a  final  ortler,  awardins  deliverj 
of  pOBSeMJoa  to  tlie  petitioner,  which  establisbee  tliat  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  aut^li  Sual  order,  the  issuins  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
.ronnty  judee,  and  in  the  city  and  county  of  New  York  by  a 
Jastice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
enrlty  reQuired  to  perfect  the  appeal,  and  to  stay  the  eiecution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  tbe  county  Judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  uiKin  the  appeal,  a  final  deter- 
mination Is  rendered  against  the  appellant  he  will  pay  alt  rents 
accmfng  or  to  accrue  upon  tbe  premises,  or  if  there  is  no  lease 
thereof  the  Talue  of  the  nee  and  occupation  of  tbe  premiae*  sub- 
•eqnent  to  the  institution  of  the  special  proceedings. 

L.  lase.  A.  Me. 

I  SMS.    Apysllate    court    Btar   Bward   r«Btltntli>B|   Betlou 

It  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
nay  also  maintain  an  action,  to  recover  the  damages  which  he 
haa  anstaiued  by  the  dispossession. 


I  *M9t.  Application  of  tlila  title)  effect  of  anBl  order. 

lliis  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  per- 
son In  possession  of  real  property,  the  proceedings  thereunder 
1  be  taken  rs  prescribed  in  this  title.    A  final  order,  made  in 


>  property  affected 


I  X9SB  How  proceedlDKa  OMder  tkls  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  tbe  final  order,  and  if  the  final 
order  awarda  ddivery  of  the  possession  to  the  petitioner,  the  Imi- 


SUMMA.RT  PROC.  FOR  LAND. 

eiecnti 

1.  Br  an  order  made,  oi  ao  undertakius  filed,  tqxtn  an  a^fetl, 
in  a  cnBe  and  in  tb«  manner  speciallr  preacribed  for  that  pucpoM 
in  tfaiB  title. 

2.  B7  an  injuDctioD  order,  gratited  in  an  action  againat  At 
petitioner.  Such  an  injuDction  ehnll  not  be  granted  ttefOte  U( 
final  order  In  the  speciBl  proceeding,  except  In  a  case  wliere  la 
injunction  would  be  ^rnntpd  to  etny  tlie  proceeding*,  )n  an  actiov 
of  ejootment,  brought  b;  the  pelitioner,  and  upon  tlie  like  tenu; 
or  nfter  the  fiual  order,  except  in   a  case  ivbere   an  Injunnion 

wonid  be  granted  to  stay   the  execution  of  tlie  finid  J   ' 

in  such  an  action,  and  span  the  lilie  ternu. 

M.  ■.,  1  «. 


DoliiHihyGoOHlc 


CONTEMPT  OF  COURT. 
TITLB  IIL 


IcrUklni  lo  prKure  dlactiHri 


i.,<i  ■.Gooj^lc   /' 


COLLECTION  OF  FINES. 

TITLE  IV. 

Frocoedingm  to  collect  a  fliw. 


t.  Judkiorj-  J,aw,  S|  700-797.] 


L.  1909.  ch.  35.    See  Consoti- 


DoliMihyGoOHlc 


^ 
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TITLE  V. 

PiocsMlin^  to  discover  the  death  of  ft  tenant  for  life. 


MM.  SetTtM  of  order;   pomen 

tlon'  of   potltlon. 

etc.,   of   referw. 

£30f<!  Beuort  of  Tfte'tte. 

aM».  UlimJiul   at   »«tltl0D   vb 

en  orter  Mnmlled   with. 

KID.  Wtwn  ure-teomt  dee  Died 

de.d,   .Dd  i««llloiier  l«t 

Sii2.  General   proililoni   reept'i 

nil.   PetlllODer    ID    tin    Mllce 

2S14.   B<«l.llatl   tXeml. 

3»16.  Coin. 

SIT.  Pnin-ni:  vhen  mtored. 

ai8.  RcmeO;  or  penon  eTlc(e4 

for  rneu.  «c. 

ijcetiMnt. 

I  2802.  PelitloB  for  itroductlon  of  teuBiit  tor  Itte. 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  tberein,  may.  not  oftener  than 
once  Id  each  calendar  jear,  apol;  b;  petitiou  to  the  Biipreme 
court,  at  a,  special  term  thereof,  held  witliiD  the  judicial  district, 
irherein  the  property,  or  a  port  thereof,  it>  eitiiated,  [or  an  order, 
dirvctiiiK  the  production  of  the  tenant  for  life,  aa  preRcribed  in 
thU  title,  by  a  peixon,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
ttined,  if  thp  tenant  for  life  Is  dead;  or,  n-here  there  Is  no  auch 
praaoD,  by  the  guardian,  hyaband,  trustee,  or  other  person,  who 
Bas,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  bis  estate. 

a  R.  S.  S4S.   I  1  (2  Bdm.  3M). 

I  S801I.  Cob  teats  of  pctitlan. 
■  The  petition  mm 
of  the  petitioner,  1 

1.  A  description  of  tbe  real  projierty,  and  a  stntement  of  the 
[letitioner's  intereat  therein,  and  of  sui^h  other  facta  ns  abow  that 
tbe  case  la  within  tbe  pro-risions  of  the  last  section. 

2.  An  BTcrment  that  the  petitioner  beliereB  that  tbe  peraon,  npon 
irliase  life  the  prior  estate  depends,  is  dead,  tORetber  with  a 
Aatement  of  the  gronnda  upon  which  the  petitioner's  belief  is 
loDnded. 

U..  I  3  ssd  pirt  of  I  a. 

I  XS04.  Service  of  petition  and  aottce. 


A  copy  of  the  petition,  including  the  affidavit,  together  with 
Mitice  of  tbe  time  and  place  at  wnich  tbe  petition  will  be  pre- 
ented,  mnst  be  pMsonally  served,  at  least  fourteen  days  before 


I  presentation,  upon  the  peraon  required,  by  the  prayer  thereof, 
D  pradvce  the  tenant  tor  life. 
S*Beta««  ii<  1  1. 
I  S30S.   Proceedlass  upon  pr«enti>tlan  of  peHKoa. 

Upon  the  presentation  of  tlie  petition  nud   affidavit,   with  doe 
roof,  by  affidavit,  of  aervice  of  a  copy  thereof,  and  of  the  notice, 
tSa  Ml 
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It  eufficicnt  cause  to  the  contrarj-  i»  not  ahowii  b;  the  tdTem 
party,  the  court  muBt  either  iBSue  n  tommisBion,  sa  preseribrf  in 
the  (ollowiDg  Beclions  ot  this  title;  or  make  an  order,  directlni 
the  ndveree  party,  at  a  time  and  place  therefa  ipedfied,  betoK 
the  court,  or  a  reftrce  therein  Ueeigiiated,  to  produce  the  penos 
upon  whose  life  the  prior  eetate  depeotlB,  or,  in  default  thHMl, 
tv  Drove  that  he  ia  living. 

£.  S.  SU,  I  i. 

J  SSOfl.  Service  of  orderi  powers,  etc.,  •(  reterce. 

Where  nn  order,  requiriDg  the  productioD  of  the  tenant  for  lit^ 
or  proof  that  he  Is  living,  )s  made  as  prescribed  in  the  last  aectioii. 
u  eertiSed  eojjy  thereof  iiiiiat  be  served,  at  least  fotirteen  d«ri 
before  the  time  thei-ein  H|)eeified,  upou  the  person  required  to 
make  the  production  ot  the  i)roof,  or  upon  hia  attomey.  Upon 
presentation  of  proof  of  Bervicp,  by  affidavit,  the  court  or  tl» 
referee  ninst,  at  the  time  and  place  specified  in  the  order,  or  tt 
the  tiuie  Bud  place  to  wblcb  the  beacing  may  be  adjourned,  hew 
the  allegations  and  proofs  of  the  parties,  respecting  the-  identitj 
of  any  person  produced,  with  the  person  whose  death  is  in  qsM- 
tion;  or,  if  the  latter  person  ia  not  produced,  resi>eeting  the 
reasons  tor  the  failure  to  prodaee  him,  and  whether  be  )■  U'inf- 
Where  a  referee  is  appointed,  he  haa  the  same  powers,  tai  M 
entitled  to  the  same  coiupensation,  as  a  referee  appointed  tot  tiN 
trial  of  an  issue  in  au  action. 

W..   J  B. 

I  2307.  IlnbeB*  carptim. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  th»t 
the  person  required  to  be  produced  is  iiuorisoned  witbJn  the  Sttta, 
>xcept  upon  a  sentence  for  a  felony,  or  ia  kept  or 


e  detMitioC 
M..  "(   T. 
1  aSOS.  Report  ot  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  It 
with  the  clerk,  within  ten  daya  after  the  caae  is  closed.  He 
must  stale  therein,  whether  any  person  was  or  was  not  ptodneed 
before  him,  as  being  the  person  whose  death  ia  in  qneauoD.  Ha 
must  append  thereto,  in  the  form  of  depositions,  the  prooCa,  if 
any,  reRsecting  the  identity  of  any  person  so  produced,  with  tbe 
person  uhose  death  ia  in  question;  or  if  no  one  is  ao  produced, 
upon  the  question  whether  the  latter  person  la  Jiving.  He  miiat 
also  state,  in  his  report,  bia  coaclusiona  upon  the  qaeatiODB  cos* 
troverled   liefore  him. 

W..  I  B. 

g  2309.  Dt*mlBa«l  at  petition  wkca  or*cr  e«Bpll««  i*l«|». 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  wfaMct'a 
report,  and  the  proofs  thereto  appended;  or,  Mtere  a  referee  fai 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be. 
tore  the  court;  that  the  party,  required  to  produce  the  teaknl 
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(or  lUe,  or  to  proTe  his  existence,   has  (ull^  complied  witb  tbe 
Older,  Uie  court  must  make  na  ordi;r  diitmiasiuK  tlie  pelltkja,  and 
requiring  the  petitiouer  to  pay  tbe  coats  of  the  proceedings. 
)  B.  s.  S43,  i  a. 

t  23X0.    IVhen    Ilf«-t«B*iit   deemed   dead,    mad    petltlanei 
let  iBto   pobiieiiBtoii. 

It  it  appears,  from  the  referee's  report,  or  upon  the  hearins 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
d^ienda,  was  not  produced;  and  if  the  iiarty  required  to  produce 
Mfi,  or  to  prove  bis  exintence,  has  not  proved,  to  tlie  satisfaction 
of  toe  conrt,  that  be  is  living:  a  final  onler  must  be  made,  declar- 
ing tliat  he  is  presamed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitionee  be  furthmlth  let  Into 
aalon  of  the  real  property,  as  if  that  person   was  actually 


pocseaaloi 
dead. 


U.  I  10. 

1  2811.  CoBamlnlOa  t*  be  laased  If  llfe-teunt  Is  wltboat 

It  before  or  at  the  time  of  the  presentation  ot  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  linol  order  is  made,  the  pnrly,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  question, 
u.  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
most  mahe  an  order,  requiring  the  petitioner  to  tuke  out  a.  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  In  the  order,  or  lo  be  apiioiuted  upon  a 
Bubseq^uent  spplicatiOQ  for  the  comniiHsioD  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  In  question,  and 
of  taking  such  testimony  respect iii);  his  Identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedinKs  upon 
the  petition  be  stayed,  until  the  return  ot  the  oommiBsion;  and 
that  the  petition  be  diBmissed  witb  coBts,  unless  the  petitioner 
takes  out  the  commisBlou  within  a  time  Bpecified  in  tne  order, 
and  djt^ently  procures  It  to  be  executed  and  returned,  at  his 
own  expense. 
M.,  I  U. 

I  X3ia.   General  provlstona  rupeotlBK  tks  coBnalsslan. 

It  is  not  necessary,  unless  tlie  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatoricH  should  be  annexed  thereto.  The  commis- 
flion  must  be  executed  and  returned,  and  the  deposition  taken 
nnst  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
Becond  of  title  third  ot  chapter  ninth  of  this  act,  except  aa  other- 
Wise  specialty  prescribed  iu  this  title. 

I  asiS.  Pctttloner  to  Vive  Botl««  ot  Its  es*«atl»B. 

The  petitioner  must  sive  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  snd  the  place  where,  the  com- 
mlsaioaer  or  eei>misaioaers  will  attend,  for  the  purpisc  of  cxfr- 
cntiuc  the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is 
within  the  nnited  States,  or  the  dominion  of  Csoada,  he  must 


ifire  At  leait  two  mouths'  notice. 
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2.  It  it  Is  vitblQ  either  of  the  West  India  iilande,  he  mart 
give  at  leait  three  months'  notice. 

8.  In  every  other  case,  he  must  give  at  least  lour  moDths'  tinM. 

Notice  ma;  be  Kiven,  as  required  b;  this  section,  by  serTlac  it 
as  prescribed  ia  this  act  for  the  service  ol  a  paper  dimii  an  attor- 
ney, in  an  action  in  the  inpreme  court. 

2  R.   S.   BiS,    t   13. 

1  3S14.  BsecatloB  thereof. 

The  commissioner  or  commissioners  possess  tbe  same  powers, 
and  mnst  proceed  in  the  same  manner,  as  a  referee,  appointed  1^ 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existeuce;  except  that  the)'  cannot  proceed,  unless  a  p^rMU 
1b  produced  Imfore  them,  ns  being  the  person  whose  deatn  Is  is 
question.  The  return  to  the  commission  must  expressly  state 
whether  sny  person  wan  or  was  not  bo  produced.  The  teetliiioiiy, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
□dIcbb  otherwise  apecially  directed  by  the  court,  as  prescribed  In 
chapter  ninth  of  this  act,  tor  talcing  the  <4eposltion  ot  a  witness 
upon  oral  interrogntoriea;  except  that  it  is  not  necessarr  to  ghc 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed   in  the  last  section. 

I  981(1.  Proceedltiffs  on  retnn  of  eosainlaBto*. 

Upon  the  return  of  the  commisalon,  the  proceedings  are  Ac 
Hame  as  upon  the  report  of  a  referee,  as  prescribed  In  sectJom 
230&  and  2310  of  this  act;  but  the  court  may,  in  Its  discretion 
receive  additional  proofs  from  either  party, 

SaboUlutcd  roi   II   la,    14,   IE    ind  18. 

t  aSlfl.  OoBta. 

Where  costs  of  a  spedal  proceeding,  taken  as  prescribed  in  tUi 
title,  arc  awarded,  they  must  be  fixed  by  the  court  »t  a  snias 
sum,  not  exceeding  fifty  dollars.  In  addition  to  disborMStents. 
Where  provision  is  not  specially  made  In  this  title  for  tit«  Awnid 
ot  costs,  they  muBt  be  denied,  or  awarded  to  or  against  eltket 
party,  as  justice  requires. 

Id.,    }   IS. 

I  SSIT.  Propertrt  when  reslared. 

The  mbbcsbIoq  of  real  property,  which  has  been  awarded  to 
the  petitioner;  aa  prescribed  in  this  title,  upon  the  presumptloD 
of  the  death  of  the  person,  upon  whose  life  the  prior  eatntc 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicts^,  or  to  his  heirs  or  legal  representatives,  upon  tba 
petition  of  the  latter,  and  proof,  to  the  satiafaetlon  of  the  court, 
that  the  person  presumed  to  \ie  dead  ia  living.  The  proceedings 
upon  such  an  application  are  the  BRme.  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  la  awatded- 

id.,  i  IS. 

I  aSlS.  Ren«4T  of  person  ovleted  for  pvolts.  •*«. 

A  person  evicted,  ns  prescribed  in  this  title,  may,  If  tlie  lir»- 
sumption,  upon  which  he  is  evicted.  Is  erroneous,  malotaln  tn 
action  against  the  person  who  haa  occnpted  the  propertr,  or  Us 
executor  or  administrator,  to  recorer  the  renta  and  profito  •€ 
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the  property,  daring  tbe  occupatioD,  while  the  penon,  apon  whoM 
life  the  prior  estate  depeudii,  U  or  was  lifiug. 

Z  B.  S.  M3,   I  10. 

1  2Sie.  Order  not  conelaaiTe  In  eleotntent. 

A  GdsI  order,  mnde  as  prescribed  in  this  title,  awardlcK  to  the 
petlliooer  the  posBeaaion  aC  real  property  i«  preauniptive  eTldenee 
only,  in  an  action  ot  ejectiaeot,  brought  nxalnst  him  by  the 
peraon  evicted,  or  in  an  action  broDght  as  pmcribed  hi  llie  In^t 
■TCtioQ,  of  the  life  or  death  of  the  persou,  upon  whose  life  tbi^ 
prior  estate  depends. 


DoliiHihyGoOgle 
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TMLB  VL 

pTOeesdin^  for  tha  appointroent  of  a  committee  of  thi 
paraon,  Euid  of  the  property,  of  &  lun&tic,  idiot,  or  habit- 
ual druabLTd;  g«nerftl  po'wera  and  dutiea  of  the  committM. 
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I   2320.    [An'd,     IH»n.]       Jarliidlclloni     ranfarreBl     Jarln- 

Thc  jurimlictioii  ct  (he  supri'iiie  (Niiirt  <>xI(^ui1r  to  thv  eUKdilf 
ut  thf  jierHon  and  tbi.>  cure  u(  the  prugierty,  of  n  {lerMin  in(-i>in[H" 
tept  to  mnnaec  hiniHclf  or  hiH  afFiiirH.  in  eoiiwtjiitMice  of  liinai'y. 
idiocy,  hnbilual  drank  on  iichh,  or  iinl>ec-i[ity  nrimnfc  from  ulil  hik 
or  loss  ut  menor}-  and  iinderatuadiuK,  or  other  caiMe.  Wbvre 
a  connlj  court  has  jurisdictloD  of  those  miitlL-rB.  eoncurrcni 
nlth  that  of  the  siipremp  oourt.  the  jurisdictioo  of  tb«  court  first 
rxcn-iHiiiR  it,  rr  proRcribi^d  [n  this  title,  is  picliisive  iif  thai  iif  tlin 
olbers,  wttii  respect  to  any  matter  n-ithio  ifH  jurisidlrtioD,  for 
which  nrnvinfon  w  made  in  thisi  title.  In  all  proeeediDKii  nndr 
tliin  title  for  the  npptdntment  of  n  fiininiittec  of  such  o  perwm. 
he  hIirII  be  dpsiirnated  "an  allcEed  incompolcnt  person:"  ami 
after  the  appointment  of  a  ronimittee  of  Hiich  pemin.  in  *>• 
HiibReijnent  proeeedinKR  the  Umatlc.  idiot,  habitnal  drunkard  or 
imbecile  xhall   be  deHlKnaled   "an   ineompetenl   person." 

I  2.121.   naty    of    ronrt    bBvlnir    Jnplixllpllan. 

The  I'ourt  pxereisiiiji  jnrisdictiun  over  the  propertj"  of  eithi'f  of 
the  incompetent  perwms,  speeificd  in  the  last  section,  iniisl 
preserve  bin  propeH.v  from  waste  or  destrnction;  and,  out  of  'he 
proceeds   thereof,    most   provide   for   the   parmeot  of   hii  dsbtt. 
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■  te  eicr- 

led  br  meiDfl  of  ■  committee  o(  the  pertou,  or  u  couitaitte?  of  the 
opert7,  or  o(  a  particular  portion  of  the  propi-rty,  of  the  Incouipe- 
nt  person,  appointed  hb  prpBcribed  in  this  title.  The  cominittpp 
'  the  t>erKni  and  the  committee  of  the  property  may  I*  thf  unrne 
dividual,  or  different  inOiriduale,  Id  tbe  diacretiou  oC  the  tourt. 
I  Z323.  lAm'a,  1885.}  Application  tor  comiDltteci  Dr  whoB 
An  BppKcHtiun  for  the  appointment  of  such  a  committee  muat 
'  made  by  iwtltioti.  which  may  be  presented  by  any  privm. 
Jcept  as  provided  in  the  neit  section,  where  the  application 
made  to  the  RDpreme  court,  tbe  petition  must  be  pnvciiti'il 
a  Epecia!  lerm  held  within  tlic  judicial  district,  or  to  a  justice 
suid  court  within  Diich  judicial  district  at  chamberH.  where 
€  person  alleged  to  be  incompetent  resides;  or  ft  he  is  not  a 
tident  of  the  State,  or  the  place  of  his  residence  cannot  be 
icerluined.  where  home  of  bia  property  In  sltnated,  or  tbe  State 
Rtitation  is  Rituated  of  irhich  be  ia  an  Inmate. 

.  UW,  cb.   SM. 

l23Slta.  [Added.  ISBBr  ani'il,  189T,  \0a4.^  Appllmllon  wlirn 
«aBptrtHt  pcTBVB  !■  la  ■  BtBte  iKBtltntlwai  pctltloti.  by 
hon  BadC)  eoatrmtm  «>d  pro«e«dlBCB  npoa  preBCBtMtlu> 

^'here  .in  incompelent  person  Iiaa  been  committed  to  a  atate 
atitutioD  in  any  maimer  provided  by  law,  and  la  an  inmate 
ereof,  the  petition  may  be  presented  on  behalf  of  the  Htate  b; 
state  otficer  Laving  special  jurisdiction  over  the  institution 
bere  ihe  incomix-tent  penton  in  cobfined  or  the  auperintendeut 
actiuK  superintendent  of  said  institutiou:  tbe  petition  must 
in  writiDt;  and  verified  by  the  affidavit  of  the  petitioner  or  hia 
toTQitr,  to  the  effect  that  the  awttera  Uiereln  stated  are  tnie  to 
e  beat  of  hia  information  »c  belief;  it  must  show  that  the. 
rson  for  whose  person  or  property,  or  both,  a  committee  Ik 
l>(-d  has  been  leeallj'  committed  to  a  stnle  inHlilulion  ovit 
lich  tbe  petitioner  has  special  jurindiction.  or  of  which  he  is 
perintendenC  or  actins  auperinteDdent.  and  ii>  at  the  time  au 
toate  thereof;  it  must  al»o  atale  the  inntitution  in  which  he  in 
inmate,  the  date  of  his  ndniinsion.  his  lust  known  place  i-f 
iidence,  the  name  and  residence  of  the  huahaiid  or  wife.  If 
y.  of  Hueb  person,  and  if  there  be  Bone,  the  name  nod  rewidence 
the  next  of  kin  of  auch  person  livins  in  Ihin  alHte  so  far  nn 
own  to  the  petitioner:  tbe  nature,  eitent  and  income  of  bin 
sperty.  no  far  as  the  same  is  known  to  tbe  petitioner,  or  can 
th  reaaonible  diDicence  be  ascertained  by  him.  The  jietltion 
ly  he  presented  to  the  supreme  conrt  at  any  spei-ial  term 
?r*of,  held  either  in  the  juclicini  district  in  which  such  incom- 
tent  person  last  refdded.  or  in  the  district  in  whleh  the  stole  ■ 
ititntlon  in  which  he  la  cornraltted  la  altnateil.  or  to  a  jnstice 
the  supreme  court  at  chamber^  within  such  jndiciat  dLitrict, 
to  the  county  court  nf  tb'-  connty  in  which  the  incompetent 
■son  resided  at  the  time  of  sncb  commitment,  or  of  tbe  ccmoty 
which  uiid  institution  is  silnnled.  Notice  of  the  prenenlatinn 
Btivh  petition  nhal!  be  personally  itlven  to  such  person,  and  n)i«j,^- 
the  hnsband  or  wife,  if  any.  or  it  none  to  the  next  of  kiii 
CMi7 
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Duued  in  the  petition  and  to  the  officer  in  charge  of  the  iDStiln- 
tion  in  n~hli:b  suvb  person  ia  au  inmate.  L'pon  the  priweatalloo 
of  aueh  petition,  uud  proof  of  the  service  of  auch  notice,  the  court 
or  juNtice  niiiy,  if  aaliiUled  of  the  truth  of  the  facts  r^uired  to 
be  staled  in  auch  petition,  immedialely  appoint  a  committee  ol 
the  pentun  or  property,  or  both,  of  such  incompetent  person  or 
may  require  nny  further  proof  n'hicb  it  or  he  may  deem  necesurr 


I  U323  (b>.  [Added,  1895.]    Coat*  of  prDCeedlac 

Upon  tlie  presentation  of  a  petition  and  the  appointmeat  ol 
a  committee,  aa  provided  in  section  two  thousand  three  huD- 
dred  uud  tweuty-Uiree  (a),  the  court  or  Justice  may  award  cosU 
of  the  proceediug,  not  exceeding  twenty-five  dollars  in  additioa 
to  necessary  disbiirseuieula,  to  Ibe  petitioner,  payable  from  tlu 
estate  uf  tlie  lucuuipeteDt  person,  and  upon  Ueulul  of  an  sppllei- 
tion  to  set  the  same  aside,  costs  as  of  a  motion. 


I  XS24.  Onty  at  evrtslii  DlBcrrB  to  «pplr> 

Where  the  incompetent  person  lia«  property,  which  may  l" 
endangered  tn  coiiseqitence  of  his  incompetency,  and  no  relatlvt 
or  other  person  appliai  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  tk* 
town,  district,  county,  or  city.  In  which  be  realdea,  or,  whcra 
there  is  no  sneh  officer,  the  officer  or  officers  performing  *orr*- 
sponding  fnnctions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  sppointment  of  such  a  committee.  Tbe 
expenses  of  conduetinx  tbe  proceedings  thereupon  must  be  audited 
and  allowed.  In  the  same  msnner  as  other  official  expenees  at 
those  officers  are  audited  and  allowed. 

3  R.  S.  S2,  S3,   11  27  <2  Bdm.  S3). 

1  9BM.  [Am'd,  ia*l.]  Coateata.  «tc„  af  *«tlltaB)  vr*eM<< 
iMtrm  apOB   pvescBtatlOB  tbeveof. 

The  petition  munt  be  In  writing,  and  verlBtnl  by  the  affidaTlt 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matter! 
of  fact  therein  staled  are  true.  It  tnuBt  be  accotopanled  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  speclfled  In  thh 
title.  It  miiKt  set  forth  the  names  and  residences  of  the  husbcnd 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  persoa 
altered  to  be  Incompetent,  aa  far  as  the  same  are  known  to  tiis 
petitioner,  or  ran,  with  reasonable  diligence,  be  aaeertalDCd  by 
him.  nnd  also  the  probnble  value  of  the  property  posseaaed  and 
owned  by  the  alleged  ineomnetent  person,  and  what  property 
haa  been  conveyed  during  said  alleged  iDComp«t«acT  and  ta 
whom,  and  its  vnlno  nnd  wbnt  cnnsideratloQ  waa  paid  for  H, 
If  any,  or  wsa  agreed  to  he  paid.  The  court  mnat.  uiileas  auffideil 
reasons  tor  dlapensdnc  thorewllh  are  set  forth.  In  the  petitloD  or 
accompanying  affidavit,  require  notice  of  the  preaentauon  of  the 
petition  In  he  given  to  the  husband  or  wife.  If  any.  or  to  on*  or 
more  relntives  of  the  person  alleged  to  be  Incompetent,  or  to  ii 
officer  specified  In  the  lust  spcllon.  Where  notice  la  required,  it 
may  be  given  in  nny  manner,  which  tbe  court  deems  proper;  ma 
for  that  pnrpoae,  the  hearing  may  be  adjourned  tn  a  snhaeiinfiit 
day,  or  to  another  term,  at  which  the  petition  might  have  M« 
presented. 

L.  iwi.  <A.  an.  > 
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I  XS98.  [An'd,  18B8.}  When  forelan  csinmlttep  mar  l>« 
appointed. 

Where  Ihc  perwD  alleged  to  be  itioonpeleDt  reHidea  without  the 
»tmte,  and  a  committee,  curator  or  Kunrdinn  ot  hln  proimrt;,  bj 
whatever  .name  aucb  officer  ma;  be  deBignnted,  has  bpcri  dulj 
appointed  pursuant  to  the  laws  of  any  other  Kliitc,  territory  or 
coantr;  nhere  be  retiideB,  the  court  may.  in  its  djacretiou.  make 
■n  order  appciintinx  the  foreiKD  i^ommittee.  ciirntor  or  iciinnlinn, 
the  committee  of  all  or  of  a  partieulnr  portion,  of  the  property 
of  the  Incompetent  person,  trltbin  the  state,  on  bis  iririn)!  such 
■Murity  for  the  discharge  of  his  trust  as  the  court  things  proper. 
L.ta«.Gk.  9N.    In(ff«ctSiipt.  1,1M& 

I  aaXT.  lAm'd,  189B.]    Order  for  comiBlaBlOM,  or  for  trial 

Dnleea  an  order  Is  made,  ns  prescribeil  ia  the  loat  seclioD,  if  It 
presamptiTel;  appears,  to  the  satiafBCIIon  of  the  court,  from  the 
petition  and  the  proofs  accompanying  It,  that  the  case  is  one  of 
thoae  specified  In  this  title;  and  that  n  committee  ouRht.  tn  tbe 
eierdse  of  a  sound  discretion,  to  be  appoinlod;  the  court  mast 
make  an  order,  dire^rtlng,   either 

1.  That  a  commisalon  iBsoe,  as  prescribed  in  (he  next  aection, 
to  oae  or  more  fit  persons,  desimiated  lo  the  order:  or 

2.  That  the  question  of  fact,  arisinR  upon  the  competency  ot 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  n  committee,  be  tried  by  a  jury,  at  a  trial  term 
of  the  court. 

3.  When  It  satisfactorily  appears  from  the  pelition  and  nccom- 
panyiDK  nfBdavits  that  any  person  or  persons  hnvinK  adinlred 
from  the  nlicired  incompetent  person,  real  or  personal  property 
dnriD];  the  time  of  snch  allefted  incompclenpy  without  adequate 
eonalderation,  the  court  may  ixsue  an  order,  >vith  or  without 
•ecarity,  restrafnlng  such  person  or  persons  from  selliui',  assign- 
iag,  disposing  of  or  incnmberinR  said  property,  or  confeenlnK  iodg- 
■neat  nhlch  shall  become  a  lien  n|>on  snld  property,  during  tha 
pradeniT  of  the  proceeding  for  the  appointment  of  a  committee, 
and  said  order  may  in  the  diacrelion  of  the  court  lie  continued 
fiir  ten  day*  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  tie  given  to  the  person 
or  persons  enjoined  in  such  manner  aa  the  court  may  direct. 

I.,  18KI,  cb.  I»4e. 

I  SS3S.  Coatepla  at  cobibIbbIob. 

The  commissioD  mnst  direct  the  commissioners  to  cause  the 
sheriff  of  a  eonnty,  speeifled  therein,  to  procnre  a  jur^:  and  that 
they  inqalre.  by  the  lury,  into  the  mntters  aet  forth  in  the  peti- 
tion: and  also  into  tSe  Tulue  of  the  real  and  pcrBonnl  properte 
of  the  peraoD  alleged  to  be  incompetent,  and  the  amount  of  his 
Income.  It  may  contnin  such  other  directions,  with  respect  to 
the  subjects  of  Inquiry,  or  tlie  manner  of  executing  the  commls- 
tlon,  aa  the  court  directs  to  be  inserted  therein. 

I  2329.  ConsiDlBBlonen  to  be  Biromt  vacancies,  hoir  mied. 

Each  commissioner,  before  enteriiiK  upon  the  execution  of  his 
daties.  mnst  subscribe  and  take,  before  one  of  the  otficiTs  spt'cl- 
ned  fn  section  m2  of  this  nit,  and  file  with  the  clerk,  an  uatti, 
faithfully,  honestly,  and  impartially  tn  disoharite  the  truMt  com- 
lailted  to  him.  If  a  eoramisRinner  becomes  incompctpnt,  or  neg- 
>ecta  or  refuses  to  aerye,  or  renioTcs  from  the  State,  the  court 
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I  2330.   [Am'd,  1893.]      JBry   to  »e  pv»e«red|  proeeedlMca 

The  coDiniiaBioDers,  or  a  majority  of  them,  most  Immediitely 
issue  a  precept  to  the  sheriff,  de»ienated  id  the  commission,  re- 
qiitriug  him  to  notify,  not  less  than  twelve  nur  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  aud  uot  exempt  from 
aerTing,  as  trial  jurors  in  Che  same  court,  to  appear  before  the 
commissioners,  at  a  speciticd  time  and  place,  within  the  coanty. 
to  make  inquiry,  as  commanded  by  (be  commission.  The  sheriff 
must  notify  the  jurora  accordingly:  and  must  return  the  precept, 
and  the  names  of  the  persons  uotiGed,  to  the  comnidBai oners  al 
the  time  and  place  specified  in  the  precept.  Tlie  commissi  oners, 
or  a  majority  of  them,  must  determine  a  chnllen^e  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  far  a  contempt,  aa  where  a  juror,  daly 
notified,  fails  to  attend  at  n  trial  term  of  the  court.  The  com- 
miastoners  may  require  the  sheriff  to  cause  a  talesman  to  attead, 
in  place  of  a  juror  notilied,  and  not  attendind.  or  who  is  eieaavd 
or  discharged;  or  they  may  adjourn  the  proceedinns.  for  the 
purpose  of  punishing  the  defaulliuR  juror,  or  compelling  his  at- 
tendance.  But  it  is  not  necessary  to  csuse  aay  talernnan  to  al- 
tend,  if  at  least  twehe  of  the  persons,  notified   by  the  riteriff, 

I^  IBSB,  cb.  Me. 

i  2331.  FFOceedlnKB  ■pan  the  benrliis. 

All  the  commissiouers  must  attend  and  preside  at  the  bearing; 
and  they,  or  a  majority  ot  thi'in.  have,  with  respect  to  the  pro- 
cecdinga  upon  the  bearing,  all  the  power  and  authority  ol  a 
JiTdge  ot  the  court,  boldiue  a  trial  term,  subject  to  the  directions 
contained  in  the  coiumissTon.  Either  of  the  comniiaaioners  maj 
■dminisier  the  usual  oath  to  the  jprors.  At  least  twelve  jnroT* 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  juron 
niust  report  their  disagreement  to  the  commissioners,  who  must 
thcreU|)on  discharKc  them,  aud  issue  a  new  precept  to  the  aherin, 
to  procure  another  jury. 

I  23K2.  Hetvrn   at  InqolaUlaH  and   commlBalon. 

The  inquisition  must  he  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  ot  them,  and  annexed 
Co  the  commission.  The  commission  and  inquisition  must  ho  re- 
turned by  the  commissioners,  and  filed  vdth  the  clerk. 

f  2333.  BiprBHCB  at  oammlanlanv 

The  commissioners  are  entitled  to  snch  cooipensntion  for  tbelr 
services,  as  the  court  dirfSJts,  The  jurors  are  entitled  to  the 
name  compenEiatjon.  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff   and  jurors, 

I  X334.   [Ara'd,  IHIIS.]      PraeeedlnKa  span  trial  br  tmrr  ■■ 

eonrt. 

Where  an  order  is  ronde,  directing  the  trial,  by  a  jury,  at  « 
trial  term,  of  the  questions  ot  fact,  arising  upon  the  competencr 
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«f  the  I  .':r^a,  n'ltb  rc«peot  lo  whom  tbc  petition  prays  for  tiie 
appointDK  tit  or  a  coiu[iui[««,  '.he  order  luuat  state,  diHtincUy  nud 
plT.>!ilr,  tho  qiiestiuuH  uf  luct  lo  be  tried;  wliicti  may  be  betlled 
as  '  here  an  order  for  u  tsiiuilur  triiil  In  tuade  in  aa  actiou.  The 
cuurt  11107,  in  thut  ur  iu  u  suliiiviiiLeiit  order,  direct  that  notice 
of  the  trial  he  giveti  '.o  rAxcb  |>ersoDB,  aud  In  eiicli  a  muiiiicr  aa 
ia  deemoJ  proper.  'I'h^-  trial  niuat  be  reviewed  in  tile  Bame  mau- 
not,  .L ith  like  effect,  and,  except  at  otherwise  directed  in  tbe 
order,  the  procoeilings  thereupon  are,  in  all  reepecta,  the  same  a> 
where  •jncslions  of  tact  are  tried,  pursnant  to  an  order  for  that 
iinrpose.  Tho  court  may  mniie  Inquirs"  by  means  of  a  refereucc 
or  i.therwlse,  ao  it  '.liinlc::  proper,  with  respect  to  any  oiatter, 
not  iaTolved  in  th?  que:iIiooH  triei!  by  the  jury,  the  doterminatiou 
of  ^hlcU  in  necessary  in  the  course  of  the  proceedin(«.  The  ex- 
penees  of  the  trial,  and  of  auch  an  inquiry,  must  be  paid  by  the 
pctitioDer. 

L.  18S6,  cb.  Ma. 

I   aSSO.     lAtm'*,    ISMI.]    SaWnt    ttt    immmUr    te    bMcb    of 

Where  the  petition  allegee,  that  the  person,  with  reapect  to  whom 
it  prays  for  the  appointment  of  a  commiitet^,  i»  ineompeteui,  by 
reubcn  of  lanacy,  the  Iniiuir^  with  r4^t>^ct  to  his  competency,  apou 
the  execution  of  a  comiulKMou,  or  the  trial  uta  trial  term,  as  pm- 
BCribcd  In  this  title,  mnst  be  confined  to  the  question,  whether  h« 
Ib  bo  incompetent,  at  the  time  of  the  inqairy;  and  testlmouy,  r«- 
spectiitK  any  thing  said  or  done  by  bim,  or  his  demeanor  or  atat* 
oi  mind,  more  than  two  years  before  the  hearing  or  trial,  shall  not 
be  rcL-eived  as  proof  of  Innacy,  unless  the  court  otherwise  speciallr 
directs.  In  the  order  granting  the  commission,  or  directlns  the 
trial  by  jary. 

li.   1811.  eb.  MS.   I  2.  mm'd:  L.   ISM,  eb.  MS. 


■lavs  «pon  -rerdlel,  trr  rntmra   ot  ■•mmte- 

Upon  the  return  of  the  commission,  with  the  iaqalsition  talien 
tberetmder,  or  the  renderinur  of  the  Terdict  of  the  jury,  uimn  th« 
qaestion  submltled  to  it  by  the  order  for  n  trial  by  a  Jury,  the 
euart  mnst  either  direct  a  new  trial  or  henrlng.  or  make  sncb  n 
final  order  npon  (he  petition  ns  justice  requires.  Where  n  final 
order  is  made.  dismissinR  n  petition,  the  cosrt  mny.  In  its  dis- 
cretktn.  award  in  the  order  a  filed  snm  as  costs,  not  exceeding 
fifty  dollars  nnd  disbursements,  lo  be  paid  by  tlj?  petitioner  to 
the  adTerae  party.  Whpre  a  committee  of  the  property  is  ap- 
pointed, the  coirrt  mnst  direct  the  payment  by  him,  ont  of  the 
funds  in  hla  hands,  of  th»  necesBnry  disbursements  of  the  peti- 
tioner, nnd  nr  sncb  .a  sum,  for  his  costs  and  coniMel  feet,  as  It 
thinks  reasonable;  and  It  mi>y,  in  lis  discretion,  direct  the  com- 
mittee to  pay  a  snm,  not  cxceedlne  fifty  dollars  and  disbnrie- 
menta,  to  the  attorney  for  any  adTcrse  parly. 

f  aaaUl  <>>.  [A«aeil.  189B.1  neottons  of  t^ls  title  aot  ap- 
lilleafcle  irhcn  applleatloa  for  ao^ialtt**  !■  aiade  Bnder 
aatkorltr  of  tbln  State. 

Socrtions  two  tbonsnnri  three  bnndrerf  itnfl  Iflreirty-flTe  fo  two 
thonaand  three  hundred  nnd  thirty-six,  both  inclnslve,  of  this  title 
^lail  not  apply  to  applications  for  the  appointment  of  a  eommlttec 
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f  br  It  an  behalf  of  the  State  (o  ■ 
ttoa. 

.     L.    IBSB,    eh,   BM. 

I  a33T.  [Am'd,  1887.]    Secnrltr  Id  be  rlrrtt  br  coniatttee. 

Tbe  provisiotiH  of  Rrtide  first  of  titio  seven  aud  aectioD  tno 
thousand  five  handred  sud  ninety-fire  of  nrtlcJe  lirili  of  title 
second  of  cliBpter  eiRhlet'ntb  of  tbis  net,  real)(.-cliJi8  lh<^  secucity 
to  be  BJTtn  by  the  KiiardiDa  of  the  peison  or  of  tlio  iirojicrtr  of 
nn  infant,  appointed  liy  a  surroBalf'a  court,  ni'plr  lo  n  commiHee 
of  the  peraoti  or  of  the  property,  appointed. aa  preecribed  In  tUa 
ortiele.  A  eammiltee  of  lhi>  |iM.|>i'Hy  cannot  enter  upon  the  exc> 
eulion  of  his  diilieR,  unlil  Brenrilj  is  Kiven,  as  pi'eseribcd  by  the 
coart.  A  committee  of  the  person  cannot  enter  upon  the  execu- 
tion of  hia  duties,  until  securitj  is  given.  If  required  by  tbe  cocrC. 

L.   I8ST,  eb.  081.    Bm  II  ZS2S-2S3I,   put. 

f  amaS,  (Au'd,  IMB.]    CouwBwwtton  ot  oomaslttBc. 

e  of  the  property  is  eiilitleil  to  the  same  contpMua- 
cutor  or  HdmiuistralDr.  But  in  a  special  case,  where 
?xeeed  those  of  iiii  e>Pcnlor  ur  admiliibtrnlol',  the 
:  or  a  connty  court  within  the  county  mar  allom  him 
such  an  additional  compeiianiion  for  Bach  additional  eervice*,  as  it 
deems  jnit.  The  iN^mpenanlion  of  a  eoinmiitee  of  tbe  penon 
must  be  fixed  by  tlie  court,  and  paid  by  the  cunnnitlee  o(  the 
property,  if  any.  out  of  the  funds  in  his  hands.  Tbe  additiooitl 
compensation  nutboHr.ed  by  this  sectioti  may  lie  nllowed  lo  tliv 
committee  upon  any  Judicial  settlenient  made  by  hlai,  and  shkll 
be  for  such  additional  serrices  up  to  and  includiuB  such  settle- 

an  L.  IBM,  eta.  DIS;    1^  1IW3,  cb.  WTi  Lt  18W,  eb.  Mfl. 

I  BS8B.  Connattee  BiidBr  aontral  «t  «*«rtt  Ujnlt««l»a  of 

A  committee,  Hther  of  the  pemnn  or  of  the  pmperty.  Is  sub- 
ject to  the  direction  nnd  control  of  the  court  by  which  be  waa  Ap- 
pointed, with  respect  to  the  execution  of  his  duties:  and  he  may 
he  suspended,  removed,  or  ailowetl  to  rcRiRn,  in  the  discretion  of 
the  eonrf.  A.  vnrancy  createit  by  denlh.  removnl,  or  reaiKiHtion 
rany  he  filled  by  the  court.  But  a  coniniiliee  of  the  property  can- 
not alien,  morticaxe,  or  olhervrifc  ilJ^poae  or,  real  property,  except 
to  leBM>  it  for  a  term  not  cxeeedinK  five  yearn,  without  tlie  spe^Jnl 
direction  of  the  conrt.  obtained  upon  proceed  in  cs  tnken  for  that 
purpose,  as  preserihed  In  title  serentb  of  this  ehnpter. 

i  aSM.  Ocmastttee  ot  propertr  tnnr  tnalnlain  aetlana,  ete. 

A  committee  of  tbe  property,  appointed  ni  prencrlbed  In  this 
title,  may  maintain,  in  bis  own  name,  nildinR  his  ollicini  title. 
any  action  or  special  procecdinir,  which  the  person,  with  rcapect 
to  whom  he  Is  appointed,  mistit  have  maintnlned,  if  tlie  ap- 
pobitment  had  not  been  made. 

PiH  or  I  S  ot  w«  at  in*,  an-4.   fli*  utc,  t  t»;  i  «3S.  nbd.  3;  U  <"-«. 

■  2341.  [An'd,  iftB*,  100«.1     CommtttM  of  pmpMiyi  ta  flI*  Is- 


e.  IT,  t.  e  COMMITTEE  FOR  LLINATICS.  f  2342 

property,  appointed  by  a  surrogate's  court,  to  file  in  the  mantb 
of  January  in  each  j-enr  an  inventory,  arcounC  and  alQdavit,  and 
preecribing  the  form  of  the  papers  so  to  be  flied,  uppl;  to  a  oom- 
miltce  of  the  property  nppoiiiteil.  as  prescribed  in  tbia  title.  For 
tbe  purpoae  of  making  Ibat  appliratiou  llie  (Mniinittee  ia  deemed 
a  geoeral  iniardiaa  of  tlie  properly;  tbe  peraoii  witli  respect  to 
whom  he  is  appointeil,  in  deemed  a  ward  aud  the  papera  muat  be 
filed  in  the  otBee  of  the  elerk  of  the  court  by  wblcU  tbe  comniit' 
tee  was  appointed,  or  if  be  vtn  appointed  by  tbe  supreme  L-ouFt. 
in  the  olerk'a  office  Where  tbe  order  Hppuiuting  bim  is  eutered, 
and,  if  tbe  incompetent  [>erson  for  wluiu)  ftuch  committee  is  ap' 
pointed  has  been  committed  to  n  stute  institution,  and  is  an 
inmate  thereof,  a  duplii-nle  of  hucIi  iDTentory,  scconnt,  and  affi- 
darit,  shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  officer  having  special  jurisdiction  over  the  tnatitution 
where  tbe  incompetent  perniun  ia  confined.  In  erery  case  where 
a  committee  has  used  or  employed  tbe  services  of  an  incoinpe- 
teut  person,  with  reupec-t  to  whom  be  has  been  appointed  a  com- 
mittee, or  wbne  monejTi  have  been  earned  by  or  received  on 
behalf  ut  such  iacompetent  person,  the  committee  muat  acconnt 
for  any  moneys  so  earned  or  derived  from  socb  servifes,  tb» 
same  as  for  other  properly  or  assets  of  Ibe  incompetent  person. 
L.  ISM,  <b.  Bl:  L.  IMW,  ai.  ISl.    In  effect  Sept.  I,  1904. 

t  2342.   [AH'd.  18WB.  I8ft».1      ld.|  Mtnr  he  convened  ta  Ue 
(he  HitiBe.  or  render  an  nddltlonal  accoant,  etc. 

In  tbe  month  of  February  of  each  year,  tbe  presiding  judge  of 
the  court,  by  which  the  cniiiiuitlee  of  the  pr<i|ierty  was  appointed, 
or  if  he  was  appointed  by  (be  suprenie  court,  the  eonnty  judge 
of  tbe  county  where  the  order  appointing  him  is  entered,  mnst 
eianiine.  or  cause  to  be  examined  under  hia  direction,  all  ac- 
counts and  liiveiitorien  tiled  by  cornmitteeR  of  tbe  peraon  and 
rrojierty,  since  the  first  day  of  February  of  tbe  preceding  year, 
(  it  ap|>earfl,  upon  the  examination,  Ibat  a  committee,  appointed 
as  preacribed  in  this  title,  bas  omitted  to  Blc  his  auuusi  inventory 
or  u<'Counling,  or  the  aWdavit  relating  thereto,  as  prescribed  in 
the  laxt  section;  or  if  the  judge  is  of  the  opinion  that  the  interest 
of  the  person,  with  respect  to  wliow  tbe  committee  was  appointed, 
re<iufre3  that  he  should  enter  n  more  full  or  satisfactory  Inven- 
tory  or  account,  the  judge  must  make  an  order  requiring  the  com- 
mittee to  supply  tbe  defidency,  and  also.  In  his  discretion,  person- 
olTy  to  pay  the  expense  of  serving  Ibe  order  upon  bim.  An  order 
so  made  may  be  entered  and  enforced,  and  tbe  failure  to  obey 
it  may  be  punished,  as  if  it  were  made  by  the  court.  Where  tbe 
committee  fails  to  comply  with  the  order,  within  three  inontba 
after  it  is  made,  or,  where  tbe  judge  bas  reaatin  to  believe  that 
sufficient  cause  exists  for  the  removal  of  the  committee,  the  Jndge 
may,  in  bis  discretion,  appoint  a  Gt  person  special  guardian  of  the 
incompetent  person  with  res|iect  to  whom  tlie  committee  was 
appointed,  for  the  purpose  of  filinE  a  petition  in  his  behalf  for  the 
removal  of  the  committee  and  prosecuting  the  necessary  pro- 
eeedings  for  that  purpose.  The  committee  may  be  compelled  in 
the  discretion  of  tbe  court-  to  pay  personally  the  costs  of  the 
proceedings  so  instituted.  The  committee  of  tbe  property  of  an 
incompetent  person  appointed  as  prescribed  in  this  title,  may  at 
any  time  in  the  discretion  of  the  court  mnking  such  appointment, 
render  to  snch  court  an  intermediate  judicial  account  of  all  hia 
673 
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proceedings  affecting  llie  proiierly  •>{  the  ini'tmiiieteiit  person  W 
tUe  date  of  the  filing  thereof;  Hud  naiii  uii'ouut  xhiill  be  then  jlidi' 
rially  Hdjusted,  determioed  auil  filed:  and  the  mkom  ahnll  be  io  ill 
reni>ects  n  final  jiiu'icial  m.c.-<iuui  ul  (he  pioceeaiugii  uf  said  tom- 
luittee  nffectinK  suid  properly  lo  tluit  time.  Nulira  uf  tlie  apiili- 
cBtion  for  Burli  iDterniediule  accounting  Bliall  be  giren  io  ilie 
manner  in  which  and  to  the  pemoDH  to  whom  notiee  of  applicatiiBi 
for  the  appointment  of  a  committee  at  the  person  or  propert;  of 
nn  alleged  Inoatic,  idiot  ur  habitual  drunkard  is  required  to  Ik 
given  by  titio  xii  of  chapter  seventeen  of  the  code  of  civil  pn>- 
ce^Jnre.  The  court  ahnll  have  poner  and  it  shall  be  its  dnlj  ta 
appoint  a  suitable  person  as  specinl  guardian  of  the  iucumpeleDt 
perxon  for  th«  protection  of  bis  rigbts  aud  interesta  in  said  pto- 
ceeding. 

iBob.Md-.L.  ]Sgi,oh.»a.     lOL-SCatSepI,  I.ISM.  •«"■*  ™wmmm 

I  aS48.  Propcrtr,  when  to  be  reitored. 

Where  a  person,  n-ith  respect  to  whom  n  comniittee  i*  aj- 
pointed,  aa  preserlt>ed  in  thla  title,  becomes  competent  to  mauge 
himself  or  his  affaira,  the  court  moat  make  an  order,  dischnrgiar 
the  committee  of  fain  property,  or  the  committee  o(  his  periioa 
or  both,  BE  the  edse  reqaires,  and  reqnirinu  the  former  commlttM 
to  restore  to  him  the  property,  remainlnic  In  thp  committee's  baadi. 
ThereopdB  the  property  mast  be  rostorcil  according. 
M.,   t  W.   •m-'I. 

I  2344.   lAm'd,   1008.]      Id.|   dfupoaltlan   !■   case   of  d»ath. 

Where  a  person,  at  whose- property  a  committee  has  been  ap- 
pointed, as  prescribed  in  tbU  title,  dies  dnrins  bis  iucompetenuf. 
the  power  of  the  committee  ceoscn;  and  the  jiroiJcttj  of  xnf 
decedent  must  be  administered  iiud  disposed  <if,  ns  if  n.  commit- 
tee had  not  been  apiioiutcd.  The  committee  may,  in  such  case, 
render  to  the  court  Iiy  which  he  was  appoiutcU,  a  final  accouct 
of  bis  proceedings  touching  the  properly  of  the  iucompi'lenl. 
Such  ai-cuuiit  shnll  contain  an  inventors  in  llic  form  prt.'»uri!>t'il 
by  subdivision  oue  of  section  twenty-eiBht  hundred  and  forty-two 
'9t  this  act  aud  a  full  and  true  acL-uunt  in  form  of  debtor  and 
creditor  of  all  his  receipts  aud  disbursemeutit:  and  tliere  shall  tii* 
nppendcd  thereto  au  alUdavit  of  the  committt^e  in  the  form  pr^ 
scribed  by  section  twenty-eight  hundred  and  forty-three  of  ihi* 
act  and  there  shall  Ih-  liWd  tberewitb  a  voucher  for  every  pay- 
ment except  in  one  of  the  cases  specitieil  in  aectiou  twentv-scvfn 
hundred  and  tiventy-niue  uf  this  act.  Notice  of  the  applicutioB 
for  settlement  of  hucIi  account  shall  be  given  in  such  luauncr  t» 
the  court  uiny  direct,  to  the  nuruties  on  the  oOlctnl  bond  uf  the 
committee  or  the  legal  rcpreseulatives  of  such  sureties,  and  to 
the  executor  or  administrator  of  the  decedent,  if  auy;  and.  If 
there  be  no  executor  or  administmlur,  to  the  decedent's  huslHipd 
or  wife,  and  heirn  and  neit  of  kin,  or  if  any  of  those  persons 
shnit  have  died,  to  his  executor  or  ndministrotor.  And  such  ac- 
count shall  be  judicially  nettled,  adjusted  aud  determined. 

Id..   1  39  nil]  I  20.  inH  b^  L.   ISHB.  rb.   T24    (S  Bikn.  BSD.     AsM  IV 
I.  1MB,  rb.  271.      Id  effect  Sai>t.  1,   leOB. 
ST4 
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rt     Bftay     compel     p^rfo'm- 
mpetCBt  ppmoB  In  certain 

The  Boiireme  timrt  xhiill  have  uDlhorU)'  tu  (l8i-rM>  and  (compel 

the  specihc  perf(iruiuni.-e  it  any  harguiu,  miitrnct  or  aKrecmeDt 
<rh!ch  0103-  uave  b(>pii  iiiudu  by  aay  idlut,  liiiinii<'  or  habitual 
druakaril.  trliilc  sath  piTHoii  Ktia  capulile  In  luiilrnii;  aod  o( 
BD]-  ootitract  in  relotiuii  to  landii  inade  by  thi>  aDi-entur  oF  such 
pcnioii  from  whom  iiui-b  wrMoii  iiilipritii  or  laki'M  i.s  di-Tww  or 
ulhprwisp;  and  to  dirM't  the  commlttet-  of  stii'b  iH-rson  tu  du  and 
pipriite  nil  nrpeKsar]'  conveyaiireti  and  ai'tx  fur  tbuL  jxinxuii;:  aud 
in  caae  the  perHon  pntitlcd  to  Kiii-h  i^nTeyiinPi'  in  the  ruDimitttN; 
at  Hiich  iDooin))«!lPut  iifrwin.  th<>  snid  rcinrt  niiiy.  iipmi  the  iH-tjlInn 
of  iiaJd  commJItep.  ai>point  «onie  siiitnlile  niid  iirii|>cr  pcrHin  to 
execute  the  naid  (■onvp.vanif  tu  th*"  narap  of  mifh  inpompetent 
peraon,  upon  payment  by  thp  vi-ndw  of  any  sum  n>maininK  dnp 
to  sui^h  peniiin  upon  Raid  rontrart.  or  npnn  thi<  fiilDllnient  nt  the 
conlraft  nn  the  pflrt  of  the  party  who  coutractPd  with  the  per- 
son represents  by  aaid  committee. 
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SALE,  ETC.,  OF  LAND 
TITLE  VII. 


KMK.  Aiiiilli'Bllan   to  dliniiw  u(  i 

KMH.  id.;  Iv  wboia. 

ami.  Uuml  uC  iiimiiiliiH'  'or   Imi 

S.a2.  Id.:  of  (imnllin  uT  inranl 

SXia.  Bond:   buw   (Hw«-ulcd. 

■ia^t.  BrfilVDic  tu  lumiJre  Into 

«S3a.  Fiu*\   oRhT. 

Zanil.  Iti'puH  at  uk.  «lr. 

£tST.  Oriatn   uIh.   eir..   pnliibliB]. 


3304.  DebU  uC  lulut,  eli'.,   lu  be   pild   cqwtl}'. 

1  8S45.  Afllon  to  compel  c*aT«r«B»> 

In  pilher  uf  iLe  folluTi'lng  caxt^,  an  nctiun  may  Ih>  msiDtainnl 
ng-nln^t  an  hifaiit,  or  a  iisi'hou  itiiiimppl^ut  to  manaee  his  affuira 
by  rfuKuu  of  lunacy,  iiliix'y.  or  Im)>ilual  ilrunkfnni'KX.  in  prorutv 
■  juilKnicvt,  ilinrtiiig  n  i-niiTpyance  of  real  property,  or  nt  u 
IntfrpHt  in  r^ul  property: 

1.  U'liprc  llic  inruiit  or  incoiupi-tpnt  pvrnuD  in  st^iivi)  or  pus- 
KeKKi'd  of  Ihi!  reul  iirojierly.  or  interest  ill  real  pruiierly.  by  nnf 
of  niortKaKi*.  or  only  in  trust  for  another. 

2.  Wberi-  a  valid  contraet  for  the  sale  or  eonveyauce  of  llie 
real  property,  or  interest  in  real  property,  hns  been  innde;  bin  i 
convej-anee  therenf  eniinot  be  niniie,  by  rpBHon  of  tbe  infancy  or 
ineuraiH-leucy  <'f  tbe  iierson  in  n'boui  tbe  title  a  rested. 

2R.  !;.SS.»3],S2t2  ^dm.  56);  L.  1871,  rh.  149.  ii  D,  23-21  (S  Edm.  931.  933).  WJ; 
L  18;S,  cb.  i:i.  If  7  uid  8;  a  R.  H.  IH  A.  1. 1(  107.  lifl  (2  E.lni.  2,5). 

i  2340.  (Am'd,  1882,1  Wko  nsr  maintain  action. 

An  atrtion  may  be  ninintained.  iu  a,  case  speciSed  Id  tbe  las! 
geetion.  by  u  pcrsuu  entitled  to  Ibc  i.'uiireyauoe;  and,  alsu.  iu 
a  case  H|>ec-iSi'd  iu  HUbdivisiuu  set-und  of  Ibut  seetion.  by  tbt 
exi'cntor  or  miminiMt rotor  of  tiie  perwm  who  made  tbe  i-ontrnri, 
or  of  a  iierKoii  wlio  d1i.-d  seized  cir  jHissesHed  of  tbe  real  proper!;. 
<ir  interest  lu  real  property,  or  by  an  beir  or  devisee  of  eitlier  "f 
those  perwms,  lo  whom  the  real  |)roiierty  has  deseeiideil.  or  wn 
devised.  The  aetion  may  be  mainliiined  by  tbe  ivmnlttee  of 
tbe  Innalic  or  other  incompetent  person;  but  In  Hint  case  A' 
eonrt  mnsl  appoint  a  Hpeeial  gTinnlinn  for  the  iueompel^ut  pwiwB 
as  priveribed  by  law.  where  an  Infant  is  defendant,  and  thr 
proeeedings  are  tbe  same  as  in  a  like  action  against  sn  infant 

Id.,  R.  !>..  tai  bwg  u  abore. 

i    2»4T.   JutlKDiPBti   ••ITpcI   therpor. 

A  jurigment.  dirertinjr  snch  conveyanre,  sball  not  be  rendered 
unless  the  L-ourt,  after  bearing;  the  parties,  is  aatisGed  that  lli« 


i-.<i",G(Hinlc 
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ouifejceDce  ougbt  to  be  made.  Upon  n^Ddering  final  judgniebt  to 
tbot  efFeot,  tLc  (^)iirl  has  power  to  direct  tbe  guardian  of  tlie  in- 
fant's property,  or  tbe  comoiittce  of  tbe  propertj'  of  tint  luuatic 
Dv  utliur  incompetent  persou,  or  a  special  guardian  appoiuled  in 
the  action,  to  execute  any  coDVeyance.  or  to  do  any  other  ant, 
nkich  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
:  B.  s.  iH.  I  ISO,  iDd  2  a  &  ss,  cb.  g,  i  le  (2  i':<iiii.  m. 

g  334X.  lAVd,  1893,  1003,  1S07.]  Appllcatlvn  ts  dJiipoM 
ol  real  properlr  or  ■«  Interest  Ihereta. 

Id  either  of  the  followins  cases  real  property  or  a  term,  estate 
or  utiier  iuterl^st  in  real  pruperty  of  an  iufunt  in  being  or  tike  cou- 
liugi'Ut  intertiit  therciu  of  an  infant  ni>t  io  being  ur  nf  a  |iersuil 
iucompeleut  to  manage  his  alTiiirs  hy  reason  of  lunacy,  idiocy  or 
hubituat  drunkeiinciiK,  or  an  iui-hoatc  right  of  doner  in  rejl  prop- 
C[[y  l>clonging  to  au  infant  or  an  iiicomiit'leut  iierHi>u  ur  tile  poiini- 
bility  Itiat  Dpon  breach  of  a  cniidition  a  riglit  nf  rc-culry  ivlll  tcsI 
in  or  real  property  will  revert  to  an  infant  or  nn  ineouipetent 
percon  or  bis  heirs  solely  or  la  common  nilh  others  may  b«  sold, 
luuvcyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  pri-.sonul  property,  and  the  income  of  the  real 
pioperty,  of  the  infant  or  iiiconipclent  persim,  are,  together, 
in  Nil  flic  Lent  for  the  payment  of  his  debts,  or  for  the  nuinlenanee 
and  necessary  edurution  of  himself  and  his  family. 

2.  [Am'd,  11HKI.J  Where  the  interest  of  tlic  infant  In  being 
or  the  contingent  interest  of  an  infant  nut  in  tielng,  or  the  inter- 
est of  au  lucompetent  person  leqnire  or  will  be  Buttstantially 
promoted  by  stich  dieposition,  on  account  of  the  real  property  or 
tenu.  or  efctate,  or  other  interest  in  real  property  being  ex|H<sed 
ti)  waMe  or  dilapidation;  or  being  wholly  unpmUncIive,  or  for 
the  pnti'iixe  of  raising  funds  to  preserve  or  to  ImproTc  the  same, 
ur  for  other  peculiar  reasons,   or  on  account  of  oilier   puciillar 


3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  jililgment,  directing  the  con- 
Teyance  of  the  real  properly,  or  interest  in  real  prnpertj',  as  pre- 
scribed in  tKctiiins  twenty-three  hundred  and  forty-fiT«  and 
twenty-three  hundred  and  forty-wx  of  this  act. 

4,  |A<i<i«il,  1»07.J  Where  the  Interest  of  the  Infant  or  in- 
competent person  will  be  snbstaiitlnlly  promoted  by  releasing  or 
joining  with  others  in  relensing  for  n  Talnable  consideration  the 
pofuibilitv  that  opon  breach  of  a  eoniliOon  a  right  of  re-entry  will 
T»Bt  in  or  real  property  will  revert  to  the  infant  or  incompetent 
piTTOn  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
poniiibillty  of  reverter. 

a  n.  s.  iM.  iftB.  H  iM,  im.  iT»  (a  Mm.  SOS,  203):  2  n.  s.  ra-tie,  ti  11.  i* 

18I1C 


L  fpwo.  rh.  en  a  rrom.  4fni:  r.  isti.  en.  x 

T  ri  Eilm.  B-M);  »l»n.  I.. 

fh.  ^M.   1  m.  ond  Id  .  It  <t.  0.  IT  and  13  Id  1 

«i.  H4.  »  «.  .n*  b.  IRTS.  ch.  »>T.  t  3:  L.  v 

m.  ch.  <a»:  l.  isoa.  cn. 

B«  U  lOOa.  <*.  432.    Amd  bt  U  lOOT.  eh.  « 

>.    Id  effect  ADrtl  3.  IBM. 
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1  S84».   lAot^  1000.1    Id.j  br  TTkomi  astlae  vhea  IneaH- 

An  applicatioD,  in  eilher  o(  the  casea  prpscribei].  in  tbe  lut 
Btction,  uiust  be  made  bj  the  petition  of  the  general  guordijii, 
or  tbe  guardiau  ol  tlie  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  luiiutiv,  or  other  incompetent  persou; 
or  by  any  relative,  or  other  person,  iu  behalf  of  either.  Where 
the  application  is  iu  bebaif  of  an  infant  of  the  age  of  fourlMU 
I-««r«  or  upwards,  the  Infant  must  join  therein.  Where  the  »?■ 
plieatiou  is  made  to  tbe  supreme  court,  the  petition  must  be 
prexeuled  at  a  term  bc!d  withiu  the  judicial  district,  in  which  tlie 
property,  oi  a  part  thereof,  is  situated.  Where  such  apphcalKm 
aHecta  the  interest  of  aa  incompetent  persou  who  has  been  com- 
Diitled  to  a  etnte  Instltuliou  and  is  an  Inmate  thereof,  notice  of 
eucli  application  must  be  givcu  to  tbe  auperiutendent.  acting 
s  II  peri  nl  en  dent,  or  atate  ofilcor  haTiiii;  apnial  jurisdiction  over  Ihs 
iUHtiliition  where  the  incompetent  peniou  is  confined. 

Id.,  B.  3..  *Dd  Ihrd  u  in  lull  Hcthiai  L.  ISOC,  cb.  «31.  ta  (fftct  Ovt  K 
ItUG. 

I  ZSSO.   [An'A,   1803,   1»10.| 

The  petition  mu!it  he  verlSed  In  llki 
Ing  in  an  Rclion  in  the  supreme  eonri.  ii  niUHt  net  Torin  tne 
IcrouDitH  of  the  applii'ntion:  and  in  a  caac  apecified  In  Knbdiriaions 
first  and  spconil  of  the  last  aectinn  but  oiii',  other  than  a  om 
wh^re  the  Hpplicalion  is  made  tor  the  sale  of  an  nndirided  inte^ 
eat  of  the  infant  or  inecmpptent  penwn  In  one  or  more  parcrin  nf 
land  in  order  to  avoid  an  action  or  partition  on  the  part  nf  bh 
colenanls,  or  for  the  dower  of  a  widow  thervla,  It  must  aba 
Klate  the  purticulara  and  Talde  of  the  real  and  personal  ptop- 
erty,  and  the  amount  of  the  income  of  the  Infant  or  Incosipe- 
tent  perKon:  the  disposition  which  has  been  Dinde  of  his  per 
Nonal  pniiierty,  and  an  acconni  of  the  debts  or  demands,  if  Bay, 
exlKtinK  iK-ainst  his  estate.  In  the  case  hI'ovp  niiecified  where 
Ihe  application  in  made  for  the  sale  of  an  nndivided  interert 
of  the  infant  or  Incompetent  person,  the  petition  tniisl  rtat* 
the  narticnlnrs  and  value  of  the  real  proijerty  In  respect  to 
which  a  sale  la  deoired. 
!•  1*S.  e*.  311-     See  Bule  55.     Am'd  bf  L.  IBIO,  ch.  2S5.    In  efftd  IM- 

I  2301.  [Am-d,  1»&3,  1003,  1007.]  DaBll  o(  committee  at 
innadu.  «t  ecterk. 

An  application  to  sell,  mortsnge,  release  or  lease  real  property, 
or  an  intereat  iu  r«al  property,  of  o  lunatic,  idiot  or  habiliu) 
dmnkard,  cannot  be  granted,  uuless  a  committee  of  his  properly 
has  been  appointed.  Upon  such  an  application,  if  it  ia  made  by 
the  committee,  (he  court  mnst  make  an  order,  direetinK  himtolilG 
with  the  clerk,  a  bond,  in  such  a  form,  In  aneh  an  amount  ■>>•! 
with  such  Kureties,  as  it  directs,  conditioned  for  the  faitbfat  dis- 
charge of  his  trust;  for  the  paying  over  and  inveslinK  of.  ""^ 
Recounting  for,  nil  nioneya  received  hy  him  In  the  special  proceed- 
ing, according  to  the  dii'ectlon  of  any  court  having  aulhonij  '' 
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fiv«  diret^ioDS  in  the  preinl««a;  and  for  tbe  obserrauce  uf  Uw 
dircctii-na  of  tbe  court,  in  relation  to  the  trunt.  If  tlie  uppUatiou 
a  made  by  eoj  othor  ptraoD,  an  order  inuHt  be  made  tlieKupon. 
requiricg  the  cumniitltte  to  sbow  cause  wby  be  shuuld  not  ItJe 
Bueli  n  bond.  If,  after  hearing  the  cominittee,  the  court  la  <:t  the 
opiaioQ.  that  there  is  a  probable  canse  for  granting  the  applica- 
dun,  it  muy  uiak«  an  ordor,  rciiulrins  the  cummittce  (□  Ule  su'li  n 
bocd:  or,  if  the  coromitttf  so  elects,  or  faila  to  file  the  bond  as 
dincled  in  the  order,  it  ma;  afpciiit  a  suitable  person  to  ho  tho 
■pn?ial  guardian  nf  thv  tnroniFt'ti:iil  person,  n-itb  respect  to  thi- 
proceedings;  «lio  must  thereupon  file  siirh  a  bond.  Where  an  ap- 
plication ia  made  to  release  au  inchoate  right  of  dower,  ni'pliru- 
tion  must  l>e  made  by  the  liusband  of  the  lunatic,  Idiot  or  hnbitnal 
drunliard  and  tiiiiy  be  made  licfore  or  after  a  committee  hus 
been  appointed,  except  that  application  may  t>e  made  b;  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  ut  the  time  of  the  applIcutioD,  the  property 
to  which  the  inchoate  right  of  dower  attachca  has  already  been 
sold  by  the  husband  and  the  wife  hus  not  joined  in  the  couvey- 
auce  or  otherwise  releaBed  her  inchoute  right  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  apeclnl  guardian,  and  he  muat  file  a  bond  as  herein  provided, 
L,  ISS3.  cli.  «30:  L.  1IW3,  cb.  SflS;  L.  1901.  cb.  40.    In  eB«l  April  3,  190T. 

1  S36S.    lAn'd,  1890,  IMT.l    Id.|  at  snardlBii  mt  lat&Dt. 

rpon  an  application  to  aell.  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  Infant,  the  court 
muat  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceed ioga,  irho  must  thereupon  Hie 
Willi  the  clerk  a  hood  as  prescribed  in  the  Inst  section.  Any  trust 
rompaoy  aathorized  by  the  Invs  of  this  titule  to  net  us  general 
>,'uardian  of  the  estate  of  an  Infant  withoat  giving  security  may 
l>«  appointed  such  special  guardian  and  in  such  case  the  court 
111  the  order  of  appointment  may  dispense  with  the  giving  and 
iling  of  any  such  bond. 
U  ISaa.  cb.  SSS;  L.  1907,  cb.  40.    In  effect  April  3,  1907.    See  I  «t. 

I  23S8.   Band)   hair   pvoaeented. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescrib«<l 
n  either  of  the  last  two  sections,  the  court  mnst  direct  it  to  be 
>roseciited  for  the  benefit  of  the  person  injured. 

I  2»M.  lAMi'd,  1883.)  R«ter«Dcc  to  Intintre  Into  tbe  uppll- 
<K(lBn. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
k-here  the  filing  of  such  a  bond  shall  be  necessary,  the  court  most 
iiake  an  order  appointing  a  suitable  person  a  referee  to  Inquire 
ito  the  merits  of  the  application.  The  referee  tntiBt  CKamlne 
ito  the  truth  of  the  allegations  of  the  petition:  hear  the  allega- 
ioDs  and  proofs  of  all  persons  )ntere«ted  in  th«  prop«rt;;,,|^r 
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otlitTwiae  iutcrcaled   in   the  iipi>licatioD:   oDd   rciioct  bis  opiniMi 
luereupon,  tog^^tlier  with  the  testimon; ,  with  all  convenient  speed. 

U  IB93,  eb.  MS.    See  Rule  B6. 

g  assa.   (Ami'd,  ISOS,  IVOr.l    rinal  order.' 

Upou  the  filius  of  tlie  referee's  re|>ort,  ond  after  eisiumiDi; 
Into  the  malter,  the  court  must  make  a  filial  order  upon  th^ 
application.  In  a  proper  case  a  Bnal  order,  confirmine  Ibe  ref- 
eree's report,  must  direct  that  the  real  prnpertf  or  term,  estslc, 
posaibility  of  reverter  or  otiier  interest  in  real  property  or  a  pan 
thereof  of  no  inchoate  ritbt  of  tlower  therein,  ns  is  ncccssarj,  or 
09  justice  requires,  be  uortgaged,  let  for  a  term  of  years,  solil, 
rcleaBed  or  conveyed  by  tUe  special  guardian,  appoiuted  ns  pre- 
scribed in  this  title,  or  b;  the  conLiiiillce  of  the  pronerly  of  (he 
lunatic  or  other  incompetent  person.  The  final  order  must  alto 
contain  such  directions,  rexperttug  tbe  time,  manner  and  candi- 
tlons  of  the  sole,  release  or  convej-ance  directed  theieby,  a«  tbe 
court  thinks  proper  to  insert  therein. 

L.  1863,  cb.  030;  L.  IMt,  cb.  M.    la  street  AprU  B.  IflOT. 

I  23SO.  |Am*<I,  1893.]  Report  of  sale,  «t<!. 
Before  a  sale,  mortgage,  release,  or  lease  cud  be  made  porsuut 
to  the  finnl  order,  tlie  spectal  guardian  or  the  comioitlee  niiiit 
enter  into  an  agreement  therefor,  suliject  to  the  approval  nf  llie 
court;  and  must  report  the  flirreement  to  tbe  court  under  oftlh. 
Upon  Ihe  confirmation  thereof  by  the  order  of  the  court,  be  musl 
execute,  ns  direi'ted  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  coEter 
nnoe  in  the  first  ioKlance.  for  the  pnrpone  of  fulBDinft  a  coatnd. 
or  because  the  properly  is  held  by  way  of  mortRafie.  or  in  Inut 
onlf,  the  KUnrclian  or  rommittee,  executing  the  conveyance,  moal 
report  tile  coDveyauce  to  tlie  conrt,  under  oath. 

L,  tma.  cb.  «30. 

I  XIUJ.  Certain   Baloii,  etc.,  prablblted. 

Keal  propcity,  or  nn  interest  in  real  property,  shall  not  be  scrffl. 
leased,  or  mortgaKcd.  as  prescribed  in  this  title,  conlrary  to  (he 
provisinns  of  a  will,  by  which  it  was  devised,  or  of  a  conveyaare 
or  other  jruitmment.  by  which  it  was  transferred,  to  tbe  infant  oc 
incompetent  pei-son. 

(  aSBS.   lAm'd.    18D3,    IIKMI,    IfMT.]      BRect    of    eonrrT*'^- 

A  deed,  mortgage,  relense,  or  lease,  made  in  eo<xJ  failli,  as  pre- 
scribed iu  thU  title,  either  iipou  an  application  in  behalf  of  tbe 
Infant  or  an  incompetent  person,  or  pnrsuniit  to  the  diiiitii'ii' 
contained  in  n  Judcnient  rend.-'red  against  biin.  baa  the  Hani' 
validity  and  effect,  ns  if  psecnteil  by  the  person  in  wliosc  '•eliaii 
it  vesiR  executed,  and  m  if  the  Infaut  waa  of  full  age  or  llie  InM- 
tic,  idiot,  or  habitual  dmnkard  was  of  sound  uind  and  coajpeteni 
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la  ipaoase  his  or  bcr  afEaire.  Aad  ttie  same  aliaHbe  valid  and 
effectual  to  Test  in  od;  purchaser  or  purciiaBers  any  interest 
tJt«reia  of  ■□}-  ialaiit  uot  in  beiog,  uC  the  time  of  tbe  said  sale. 
and  au}-  mortguge  a>  executed  siiall  l>c  a  valid  lioD  aad  cbarge 
upuii  tliu  cuBtiugeat  iuttrest  of  uuy  ioCunt  not  in  being,  at  the 
time  of  Ibe  eiticuliuti  uiiU  delivery  of  tlie  same.  And  a  nileaBG  of 
an  inrboate  right  of  dower  an  authorized  bj  tliia  title  shall  have 
tiie  same  cEtctJt  an  if  the  wife  bad  joined  with  the  husband  iu  a 
deed  or  coaroj'aiice  of  the  property  affected  Ibereby  and  hod  duly 
BckDOwlcdgcd  (be  sume  in  tbe  maiwec  required  by  law  to  pasa  tlie 
(fstute  u(  uiari'ied  woniuu. 
It.   1883,  cb.  0301  1.  woo,  ch.  127;  L.  IMT,  cli.  «e.    In  Effect  Aiirll  3,  1«0T. 

■  S3Se.  lAm'd,  IStt::,  lUOI.l  rrnceeda  o(  Bale  deemeil  real 
rroprrlr. 

A  sale  of  real  property,  or  of  an  interest  in  Toal  property,  other 
Ibna  a  posKibilily  of  reverter  iif  an  iufuut  or  ineoiupetcut  persoa, 
made  an  prescribed  iu  this  lillu,  dues  not  give  to  the  infant  or  iu- 
coiupeteiit  perHun,  any  other  or  greater  inlerest  in  the  proceeds  of 
the  Bale,  (hau  he  or  she  bad  in  the  property  or  interest  sold. 
Tlio!^  proceeds  are  deemed  pnipcrty  of  Ihc  aame  iinture.  an  tbe 
eutiite  or  interest  sold,  until  the  infant  arrives  at  full  ugc,  or  the 
incompetency  is  removed.  The  proceeilx  of  the  releusG  of  a  possi- 
bility of  reverter  ahnll  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  properly  of  wllieh  the  infant  was  seized  and  pos- 
scHKed.  If  Ihc  infant  should  die  tiefure  arriving  at  full  age,  or  the 
incompeteut  person  should  die  before  the  iueompeteuey  is  renwved 
not  leaving  any  personal  property',  or  not  leaving  sufllcieat  personal 
property  to  pay  funeral  expemu's  and  expenses  that  may  be  nec- 
essary or  neceHsiifily  iiieurre<l,  then  in  either  or  each  case  the  pro- 
oeeils  are  to  be  deemed  pera<)nal  property  so  far  as  may  be  ncees- 
aary  to  pay  tbe  fiiiierul  and  other  neccHsar}-  espenscs.  The  pro- 
ifcdrt  are  to  be  paid  upon  order  of  the  surrogale's  court  or  court 
having  jiirii^dii'tion  of  (lie  entalc  of  the  dei-eaHed,  to  an  adminlti- 
trator  appointed  bj  the  surrogate  to  administer  npon  decedeat'e 
estate,  and  after  paying  all  fnueral  expenses  and  expenses  of 
adnijitistratioo  and  any  iudebtedeees,  the  leiuaindcr,  if  any  there 
be,  Hhalt.  npon  the  order  of  the  snrrogate,  Iw  paid  into  the  hands 
of  the  truNlec  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  ia  to  include  the  said  proceeds  of  any  iufant  or 
incompetent  person  that  bos  died  prior  to  this  amendment,  the 
proceedti  now  remaining  in  tbe  hands  of  a  trnstee. 

L.  ISKi,  ch.  SSli  L.  lOOT,  cb.  M.    In  eSwt  April  3,  IBOT. 

1  2360.  lafBBl  dremedl  a  ward  of  ooart. 
Prom  the  time  of  tbe  filing  of  a  pctillon,  by  or  in  behalf  of  nu 
Infant,  praying  for  nu  onler  dIrecdnK  a  conveyance,  or  a  sale, 
niortRage,  or  leoKe  of  his  real  property,  or  of  an  intereat  In  real 
property,  tbe  Infant  la  coiislilercd  n  ward  of  the  court,  with 
rospect  to  that  real  property  or  interest,  and  tbe  Income  aod 
proceeds  thereof. 


I  C861  SALE,  ETC.,  OP  LAND  cl7,t.I 

I  aSSl,  [AB'd,  1S»8,  IftOa,  1S06,  1»07.I  mapoalUva  et  F»- 
C«edaj  aeconntlnff* 

The  court  must,  b;  order,  dirert  the  dispoaftion  of  the  procee-li 
of  BUCb  a  sale,  mortgage,  release  or  lease.  It  mnat  direct  the  ii 
rcBtmeat  of  auj  portion  thereof  belonging  to  the  infant  or  tceon 
petent  peraon,  which  is  not  needed  for  the  psTment  of  debts  or 
the  safe  keeping,  of  the  immediate  maintenenee  and  eduoition.  of 
himself  or  his  family,  or  for  the  preserTatton  or  fmproTenicnt  of 
his  real  property  or  his  interest  In  real  property.  It  mast  require 
a  report,  under  oath,  of  the  dispoaitlon  end  iDTertment  thereof,  b 
be  made  as  soon  bj  pra;:tioali1e,  and  most  compel  periodical  tr 
counts  to  be  rendered  IfiereaOer  by  each  peraon,  who  is  InlmsteJ 
Mitb  the  proceedK,  or  any  part  tiiereof.  Where  an  Inchoate  rieht 
of  dower  la  released  as  prescribed  In  this  tide  and  sucb  release 
is  to  accompany  a  iale  by  the  Ituabind  of  the  property  to  wbidi 
the  inchoate  right  of  dower  attaches,  the  court  shall  make  an 
order  requiring  one-lhird  of  the  amoiiiit  realized  on  the  sale  of  the 
property  to  which  the  inchoate  right  of  dower  attached  lo  be 
iiiTested  by  the  special  guardian,  or  paid  into  the  court  to  be  heW 
for  the  benefit  of  tlie  hiinband  dnrlitg  his  life  and  Dpnn  bis  death 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to  the  hiiNband  upon  his  girine  a  bond 
fn  the  penalty  of  at  least  double  the  amount  so  received  for  snrt 
release,  ivith  at  lenst  two  sureties,  who  shall  justify  in  double  the 
amount  of  kucIi  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  sucb 
amount  upon  the  death  of  the  bushand.  Where  an  inchoate  lijthL 
of  dower  is  released  as  prescribed  in  this  title,  and.  at  the  time 
of  the  application,  the  property  to  which  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
wife  has  not  joined  in  the  conveynnce  or  otherwise  relenaed  her 
Inchoate  right  of  dower,  the  court  shall  make  an  order  that  as 
the  consideration  for  the  release,  or  as  part  of  the  considentiou 
therefor,  there  be  paid  to  the  special  guardian  or  Into  the  court 
an  amount  to  be  fixed  by  (he  court  as  equal  to  oue-tbird  of  the 
fair  market  rnliie  of  the  property,  to  be  invested  by  the  special 
Kiiardian  or  held  by  the  court  for  the  benefit  of  the  person  making 
such  payment  during  the  hfp  of  the  husband,  and  upon  his  death 
for  the  benpflt  of  the  wife  during  her  life,  and  upon  her  death  to 
be  returned  to  the  person  making  such  payment  or  to  his  eieco- 
tors,  administrators  or  sssigns;  or  In  lico  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  lenrt 
double  the  amnnut  no  flxed  as  enual  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  Bureties,  whn 
shall  justify  iu  doiihle  the  amount  of  such  penalty,  conditloEted 
for  the  p.iynient  as  tile  conrt  shall  direct,  upon  the  deatb  of  the 
hnaband  leavInK  tlie  wife  sHrviving,  of  the  said  sum  mt  fiied  as 
equal  t"  one-third  of  the  fair  value  of  the  pr<Hie«y.  to  be  held 
for  the  benefit  of  the  wife  dnrlujr  licr  life  and  upon  her  death  to 
be  returned  to  the  person  Kiving  Buch  bond  or  to  hU  eiecntars. 
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Bdministratora  or  BRBiiniii.  lu  ™.»e  hj  any  cDntingency,  infanW 
iMt  in  beins  tnuy  theietJter  become  MMiwMeil  of  any  interwt  in 
Slid  preuiineH  no  suld.  uiortgaKed  <ir  leased,  llie  court,  ia  case  of 
&  sale,  Bball  cauac  the  proveeilH  of  the  sale,  alter  paying  the  codU 
and  expenseis  o(  tlu?  suiue,  to  be  [ilacetl  at  iiitureiit  fur  th«  benefit 
at  tlie  persuus  wliu  are.  or  who  may  ultimately  be  eutitled  to  the 
Wine,  and  shaU  nut  authoriie  the  diHtribution  oC  the  wime  in  ad- 
VBBce  of  Bald  cautiuEcni'y,  exceiit  upou  a  petition  of  some  person 
entitled  Iherelu,  anil  iigiou  filiug  a  bund  iii  sui^h  penalty  as  the 
court  shall  direct,  with  two  or  more  miretii-B  approved  by  the 
court,  and  pundiliuned  that  in  case  u(  any  coiMinKeney  by  which 
any  iufaiit  not  then  in  bcinK  xhall  thereafter  berome  entitled  to 
lay  uf  the  pruceeilii  at  the  aule,  thnt  said  [>et<tiuncr  n-ili  pny  to 
■aid  person  or  personB  hix  or  tbeir  proportionate  shnre  of  the 
nioDey  ho  paid  oyer  to  traid  petitioner:  anil  in  the  cuhc  of  the 
mortgaging  of  aaid  real  estiitp  the  procwda  of  the  name,  after 
payiog  coxtH  and  expenses,  nhnll  be  paid  out  and  dinburRed  under 
the  direction  of  the  court  only  for  the  piirix**  of  payinR  lawful 
chargeti  thereon  or  repairing,  improving,  building  upuu  ur  other- 
n*ise  enhancing  lu  value  uny  real  cBtate  ho  mtn'tgac^  aa  aforo* 

U   18S3.  rh.  e3>:   T.  1803,  ch.  SSB;  L.  IDOS.  cb.   12T;  L.   ItOT,  dt.  4ft. 


I  BSea.  PuFtlenlar   ertales}  whea   lacInAea   tm   aale. 

Where  the  real  properly,  or  the  estate,  term  or  other  interest 
in  real  prii|i«rty,  dire<'ted  to  bp  sold,  ia  suhjei-t,  absolutely  or 
(onlingeiilly,  to  a  riKht  of  dower,  or  an  entate  for  life,  or  Ih  snh- 
ject  to  an  extiite  fur  ^'eurn,  in  the  whole  or  any  part  thereof,  the 
i-ersoD.  having  the  prior  right  or  estate,  may  manifeHt  in  writing 
bis  consent,  either  to  re<-eive.  frum  the  proceeds  of  the  salo,  a 
gross  sum,  to  be  fixed  according  to  the  priDciples  of  law  flpplicn- 
ble  to  annuities,  in  satisfnotion  of  hia  right  or  cHtnte;  or  to  buve  a 

Eroportionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
iterest  thereof  paid  to  bini.  from  the  time  of  the  investment,  or 
of  the  commencement  of  his  right  or  estate,  aa  ju^'.tice  requires, 
until  the  determination  of  hiH  right  or  eHtute.  I'pon  filing  the 
consent  with  the  vlerk,  the  final  order  may,  in  the  discretion  of 
the  ronri,  direct  a  sale  of  the  entire  proi>erty,  to  which  the  right 
or  estate  atlai-hea.  In  such  a  ciisc.  the  court  must,  after  the  sale, 
ascerlain  the  value  of  the  right  or  interest  of  the  person  so  eon- 
aenting;  and  the  final  order  niUHt  either  direct  the  piiymcnt,  froni 
the  proceeds  of  the  sale,  of  tlic  gniHs  sum  so  ascertained  aa  the 
value,  or  the  invrtttmont  of  a  just  propoilion  of  the  proceeds, 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gmss  sum  shall  not  be  paid,  nor  shall  snch  an  Inrestment  be 
made,  until  an  effectual  release  of  the  right  or  estote  of  the 
person  so  consenting,  executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 
>R.ai9«,Ulgl,IS2(2EdnL  XHi  L.  ISH,  ch.  ilT  (6  Edm,  ai„SM);  L.ISH.(h. 
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I  Z303.   Id.i   wben   iMlonslBK  to    lafast,    etc. 

Where  tbe  interest  of  the  Infnat.  or  of  the  lunatic  or  othn  b' 
competeut  person,  i-ootiiete  of  a  right  ot  duwer,  or  an  estate  tor 
life,  or  tor  years,  the  fiDBl  order  may  (luthoriEe  the  speein!  guinl- 
iun  or  coDiluittee  to  joio,  with  the  person  or  persona  holdiDg  tbc 
revereioiiary  estate,  in  u  conveyHnce  of  the  property  to  whieB  xh* 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  f«ilj 
ooniej-  the  parliculor  r»tnti\  on  receiving,  from  tbe  ptvcteii  of 
the  sale,  a  rtoss  anm.  in  natisfaction  of  that  intcretit,  or  ■  pro- 
portionate part  of  the  proceeds,  to  be  invntted  nntil  tb«  d(- 
termination  of  tbe  particular  e«tate;  and,  in  either  case,  tn  bt 
■HL-ertatiiefl  as  pri-stiilied  m  tlie  last  Rei'lloii.  Where  h  pro[Kl^ 
tloQ  of  the  proceeds  ia  so  receirul  l^  the  guardian  or  cnmmillpe. 
for  inrestment.  tbe  final  order  must  provide  for  the  iDTeMmnit 
thereof,  unlil  thp  determination  of  the  partiriURr  estate:  *Dd 
then  for  the  payment  thereof  to  tli&  person  entitled  thereto. 

I  23ft4.  DebtB  «(  Intent,  •!«.,  to  be  pnid  e<|B>llri 

In  the  application  of  iDoney,  arising  from  a  sale,  mortgnite  w 
lense.  made  for  the  purpose  of  pnviiie  debts,  ns  prescrilied  In  tkii 
lille,  tlie  Hpei-ial  Kuardian  of  the  iiifant,  or  tbe  committee  of  tlw 
property  of  the  incompetent  person,  must  pay  all  debta,  in  equl 
proportion,  witliout  giving  a  preference  to  a  debt  fonoded  npoa 
a  specialty,  or  upon  whU-h  judgment  has  been  taken. 

S  B.  a  H,  1  IS  (3  BAm.  Ul ;  L.  Ult,  ch.  4M.  I  31  1»  Mia.  ttt). 
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c.  17,  t.8  ARBITRATIONS 

I1TI.E  VIII. 
Arbitratioiu. 

Bte.  2Sn.  Whn  nbinlHloa  to   ublUiElan  ernnot 

2MT!  AwoLBtmaQt  of  ■ddlUoniil   mbiLTKUr,  'or 
3S«8.  Tim*  A>r  bairlns;   idlODniDient,  etc. 


SSTS.  JudfiueBt  OB  HVUfii   wlWB  and  bnw 

3B7tt.  JudfnwDt-roU. 

aso.  KItcct  or  jndctiient;  boir  satOrcvd. 

»B1.  AppHl. 


A  snbmission  o(  a  coiitruverHj  U 
either  aa  prcacribed  In  this  title  a 
followinf  taaet: 

1.  Where  one  of  the  parties  to  the  controvprey  is  an  tnfnnt, 
or  a  pcTBOn  Incoinpetent  to  manage  bis  aSaire,  by  reaaon  of  Iddec^, 
idiocr,  or  haliitual  druukfuueau. 

2.  Where  the  controversy  arises  reapectint  a  daim  to  an  es- 
tate in  real  property,  in  fee  or  for  life. 

Bttt  where  rt  peronn,  capable  of  entprins  into  a  anhmiMioo, 
has  knawln^ly  entered  into  the  Home  with  a  person  incapable 
ef  ao  doing,  a«  preneribed  In  subdirision  first  of  this  section,  the 
abjedton.  on  the  ground  of  Incapncity.  onn  be  taken  only  iu  he- 
balf  of  the  person  »o  inonpacitntH.  And  the  second  sabdiviHion 
of  this  section  doeH  not  prt^vent  the  submiHHion  of  a  cloiiu  to  an 
estate  Tor  years,  or  other  iotereet  for  u  term  of  yrarB,  or  for  one 
year  or  less,  in  real  property;  or  of  a  controversy  respectlnx  the 
partition  of  real  property  beln'pen  joint  tcnnnla  or  tennnts  In 
fununon;  or  of  a  controTersy  respecting  the  bonndarlefl  of  landt^ 
ar  the  admcaaurement  of  dou-iT. 
3  R.   a.  IMl,  II  1  (nd  1  13  Bdm.  MO). 

I  XS«e.  VTftat  oOBtrArenlea  mbt  ke  aabnlttcd,  nn*  Haw. 
Except  as  otherwise  prescribed  Id  the  last  si>etion,  two  or  more 
persons  may,  by  an  Instrtiincut  in  writin}^.  duly  ncknotvledKed 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re^irded, 
■nbmtt  to  the  arbitration  ol  one  or  more  arbitrators,  any  contro- 
wnTi  exfatiBit  belweau  them  nt  |he  tiwic  of  the  aiUuoissioD,  which 
misht  be  the  snbject  of  an  actioa.  They  may,  [n  thi'  sobmissinn, 
■L^ree  that  a  iudgment  of  n  conrt  of  record,  Bi)ecificil  In  the  In- 
atmment,  shall  be  rcnderecl  upon  the  award,  tnnde  pomnnnt  to 
th*  submission.  If  the  Hiipreme  coTirt  is  thns  apecified,  the  anb- 
miBsioQ  may  also  Kieclfy  the  county  in  which  the  jodinnent  shall 
be  entered.  Jt  it  docE  not,  the  judgment  may  be  entered  in  any 
Oonnty. 

»..   put  of  I   1   .Bd   I   9. 

■8»  D«„«ihvGoonlc 
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I  SSe7.  Appointment  of  additional  nrMtimtor,  or  iiMitlrc. 

Wbere  a  HubmiHBion  u  madE  as  prescribed  In  this  title,  an  ad<U- 
tioDSl  arbitrator  ur  an  umpire  cannot  be  Htlected  or  appointed,  an- 
leM  the  submiBsion  eipreaal;  ao  provides.  Where  a  sabmiMioik 
made  either  aa  preacribed  in  tbia  title  or  otherwise,  proiide*  lliu 
two  or  mure  urbitratora,  therein  designated,  ma;  aelect  or  iit- 
poiut  a  person  Bs  ao  additional  arbitrator  or  aa  an  umpire,  tbe 
•election  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  oriKinai  arbitratora  upon  tbt 
hearing.  If  teatlraoiiy  has  been  taken  before  hia  selection  or  ap- 
pointment, the  matter  muHt  be  reheard,  uuleijB  a  rehearing  li 
waived  in  the  auhmissiun.  or  by  the  subaeiiuetit  written  cooaent 
Of  the  parties,  or  their  attorneys. 

I  as«8.  Time  for  kcartast  adJanraKeBt,  «tc. 

Subject  to  the  terms  of  the  submlBaion,  l(  bd^  are  spedfitd 
therein,  the  arnitrators,  selected  as  prescribed  in  this  title,  moat 
appoint  a  time  and  plnce  for  the  bearing  of  the  matters  sub- 
mitted to  then.;  and  must  caaae  notice  thereof  to  be  givMi  to 
each  of  the  parties.  Tbey,  or  a  majority  of  them,  may  adjonn 
the  hearing  from  time  to  time,  upon  t^e  application  of  ettber 
party,  for  good  cause  shown,  or  upon  their  own  motion;  hot  dM 
Eteyond  the  day  fixed  In  the  submiasion  tor  rendcrinK  tbelr  awari, 
niJesB  the  time  so  fixed  is  extended  by  the  written  consent  of  tb 
parties  to  the  aubmiaaion,  or  their  attorneys. 

s  K.  a.  Ml,  I  >. 

i  2869.  Arbltratopa  to  be  ■worn. 

Before  hearing  any  testimony,  arbitrators  selected  ^ther  ai 
prescribed  in  this  title  or  otherwise  mnst  be  awom,  by  an  offinr 
designated  in  aection  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  mattera  in  controversy,  and  to  mate  a 
Just  award,  according  to  the  best  of  their  andeiatandMic;  unlea 
the  oath  is  waived,  by  the  written  consent  ol  the  parties  to  tbt 
sabmlsslon,  or  their  attomeyn. 

Id.,  I  4,  and  pan  ot  |  B. 

f  aSTO.  Attendanee  of  irltBemes,  etc 

The  arbitrators,  selected  either  as  prescribed  In  this  1ItI»,  «r 
otherwise,  or  a  majority  of  them,  may  require  any  perwin  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceeding 
before  them,  wbitb  are  confeired,  by  the  provisioDa  ot  title  aMoad 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Id.,  I  •.  iDd  put  of  I  s. 

t  3ST1.  All  tkc  nrbltratttrs  to  mcett  wk«n  aaajarinr  vM 
bwbp4.   Pees. 

All  the  arbltratora,  selected  aa  prescribed  in  thla  title,  must  mH 
together,  anil  bear  all  the  allcgnlions  and  proofa  of  the  pirtin; 
but  an  award  by  n  majority  of  them  is  valid,  nnleas  the  roncnr 
rence  at  aU  •::  expreHsly  rennired  in  the  snbmtssinn.  Unless  It  b 
otherwise  expressly  provided  in  the  submission,  the  award  mf 
require  the  payment,  by  either  party,  of  the  arbltratora'  feet,  at< 


Coo'ilc 


AHBITHATIONS. 


ISST3.  A*Tar«t  *•  he  SBttaCBtleitMd,  a(o. 

To  entitle  tbe  award  to  b«  enforced,  as  prescribed  in  tbia  title, 
I  must  be  in  nriting:  and,  within  tbe  lime  limited  in  tbe  Inbmi*- 
ilon,  if  any,  subicribed  by  the  arbitrfltore  making  it;  atknuwl- 
dged  or  proved,  and  certified,  in  jihe  manner  as  a  deed  to  be 
worded;  and  either  filed  in  the  ofllce  of  the  clerk  of  the  court, 
n  which,  bf  the  aubmiasion,  judgment  in  authorized  to  l>e  en- 
ered  upon  the  award,  or  delivered  to  one  of  tbe  parties,  or  bis 
Homey. 

1 33T3.  Motion  to  eonffrm  avTAnI* 

At  nny  time  nitbin  one  year  after  the  award  Is  made  an  pr«- 
cribed  In  the  last  section,  any  party  to  the  Bubmiasion  may  ap- 
ly  to  the  court,  specified  in  the  submission,  for  an  order  eouflrm- 
ig  the  award;  and  thereupon  the  court  must  grant  sueh  an  order, 
nieaa  the  award  la  vacnted.  modified  or  corrected,  as  pn-soribed 
I  the  next  tno  sections.  Notice  of  the  motion  must  be  served, 
pon  the  adverse  party  to  tbe  submission,  or  bis  attorney,  aa 
reacrihed  by  law  for  aervice  of  notice  of  a  motion  upon  an  attor- 
ej  in  an  action  in  the  same  court.  In  tbe  Bupreme  court,  the 
lotion  must  be  made  within  the  judicial  district,  eml>rQcIuK  tbe  , 
innty  where  the  jndgment  is  to  be  entered. 


I23T4,   Id.)  to  TKcate  award. 

In  either  of  tbe  following  cases,  the  court,  speciGed  In  the  sub- 
ission,  must  make  an  order  vacating  the  award,  upon  the  appli- 
.ttoa  of  either  ^rty  to  the  aiibmisaiun: 
1.  Where  the  award  waa  procured  by  corruption,  fraud,  or  other 

S.  Where  there  was  evident  partiality  or  corruptloD  in  the  arbi- 

itora,  or  either  of  them. 

i.  Where  the  arbitrators  were  gui'ty  o(  miacouduct.  in  refusing 

postpone  the  bearing,  upon  suracieut  cause  shown,  or  in  refus- 
;  to  bear  evidence,  pertinent  and  material  to  the  controveniy; 

of  any  other  mtstiehavlor,  by  whirh  the  rigbta  of  any  party 
ve  been  prejudiced. 

(.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
rtly  executed  them,  that  a  mutual,  final,  and  definite  award, 
on  the  snbject-matter  submitted,  was  not  made. 
iThere  an  award  in  vacated,  and  the  lime,  within  which  the 
imiaaioD  requires  the  award  to  be  made,  haa  not  expired,  the 
irt  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Z3T5.  Id.t  to  uodlfr  or  correct  award. 

n  either  of  the  following  oases,  the  court,  apeelfied  in  the  aub' 
laion,  mast  make  an  order  modifying  or  correcting  the  award, 
in  the  application  of  either  party  to  the  submission; 
.  Where  there  was  an  evident  miscalculation  of  figures,  or 
evident  mistake  in  the  description  of  any  penuDD,  things  oi 
perty,  referred  to  in  the  award. 
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2.  Where  the  arbltrntora  have  Bward«l  upon  a  matter  not  mitt- 
mltted  to  tbem,  uot  aEFectlug  tbe  merits  of  tlie  deciiion  o|Mn 
tlie  matter*  aubmitled. 

3.  Where  tlie  anaril  ia  imperfect  Id  a  matter  of  form,  nol 
aSectiQE  tbe  merits  of  the  eontroverBF.  and  it  it  had  been  ■ 
referee's  Eeport,  tlie  detect  could  have  been  amHkded  or  di(f» 
Korded  by  the  conrt. 

Tbe  order  may  modit;  and  correct  the  airard,  eo  as  to  affect 
the  intent  thereof,  aud  promote  justice  between  tlie  paities. 
3  K.  8.  Ml.  H  11  >Bd  IS. 

I  23TS.  MnlloUBi  wfeCM  ts  be  BtaAe. 

Notice  of  a  molioli  to  Tacate,  modif;  or  correct  an  award,  mort 
be  aerved  upon  the  adverse  piiity  to  the  BiibmiBHton,  or  his  atlor- 
ne;.  nithin  three  moBths  after  Jn.  award  is  filed  or  dellTered. 
as  prescribed  by  law  for  ixTvici'  of  i.  itice  of  a  motion,  ai>oD  an 
attomef  in  an  action.  For  the  piirpones  of  the  mollMi,  any  judge, 
who  might  make  an  order  to  stay  the  proceedings.  In  an  action 
brought  in  the  unnie  court,  may  make  an  order,  to  be  served  witb 
the  notice  of  motion,  staying  the  proceediuga  of  the  adverse  party 
to  enforce  the  aw.lrd. 


I  nft.  Coats  on  TK««tl>v  »rkr4. 

Where  the  eonrt  vacates  an  award,  costs,  not  exceeding  twentT- 
flve  dotlars  and  dialjitniements,  ma7  be  awarded  to  tbe  prerallfu 
party:  and  the  payment  thereof  may  be  enforced.  In  like  manner 
as  the  payment  of  costs  upon  a  miKlon  in  an  action. 

Id.,  f  IB,  *m'd. 

I  23T8.   Jnilcuent     Ob     ownrd)    irken     bbA    koir   rntrrp^. 

Upon  the  grantioK  of  nn  order  cotifirminK,  modifying,  or  corr4^- 
ine  an  award,  jndjrmpnt  'iny  !>e  cnlpred  in  conformity  there- 
with, as  uiMin  a  referee's  report  in  ao  action,  except  as  ii,  othM'- 
wiae  prpscrilii^  in  tbia  title.  CokIb  of  the  application,  and  .."  ;h( 
proceedluira  subaoquent  tbtreto  not  exceeding  Iwcnly-five  doIUrs 
and  disburaementa,  may  be  awarded  by  tbe  court,  in  its  dlBcre- 
tion.  If  Bwnrdcil,  the  amount  thereof  must  be  Included  in  tbe 
Judgment. 

I   MT9.   JadKBieat-rotl. 

Immedlnl(-1y   after   entering   Jiidsment,   the   clerk   must  stlaeh    1 
loKCther    And    file    the    following    pnpem,    which    constltnte   tbe 
Judgment -roll; 

1.  The  snhmimion;  the  selection  or  appnintment.  If  any,  of  s' 
ndditionnl  arhilrfltdr.  or  timpire;  and  each  written  eitension  of 
*hn  time,  If  any,  witbin  which  to  mn^e  tbe  award. 

2.  The  award. 

.1.  Bach  notice,  affidavit,  or  other  paper,  naed  upon  an  appH 
cation  to  confirm,  modify,  or  correct  the  award,  and  a  copy  o 
each  order  of  the  court,  npon  such  an  application. 

4.  A  copy  of  the  jndgment 
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The  jndEment  mar  ^  docketed,  as  If  It  was  rendered  Id  an 

B.  S.  Ml.  I  15,  iDd  part  or  |  10,  mn'd. 

2am.  BSeet  ot  Jad«MeB<»  bow  •Bf»rcc«. 

Fhe  judgment  bo  entered  has  the  samt  force  and  effect,  In 
respects,  as,  and  Is  subject  to  all  the  provisions  of  law  relat- 
;  to,  a  jadgment  ia  aa  action;  and  it  may  be  enforced,  as  if  It 
d  been   rendered   in   an   action   in   the   court    In    which    it   la 

d.,  pirt  of  1  IS.    See  I  I2T0,  uU:  alao.  H  IZM  ■!>*>  i:»- 

in  appeal  may  he  taken  from  an  order  vacating  an  airard,  or 
im  a  judgment  entered  npon  an  awnnj,  as  from  an  order  or 
iBmcnt  in  an  action.  The  proceedinRs  upon  anch  an  appeal, 
■hiding  the  judgment  thereupon,  and  Ihe  enforcement  of  the 
Igment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
IS  act,  as  far  aa  the;  are  applicable. 
1.,  H  IS.  IT,  20  and  SI,  im-d. 

2382.  Baect  of  par«T'B  dmlh,  lauer,  etc.)  prao*««lBsa 

Phe  death  ot  a  party  to  a  xnbinission,  made  c4ther  as  preneribed 
ttlis  title  or  otherwise,  or  the  appointment  o(  a  committee  of 
■  person  or  property  of  auch  a  party,  ns  prescribed  In  title 
ih  of  th's  chiptpr,  operates  as  a  revocation  of  the  xubmission, 
it  occurs  before  tlie  award  is  filed  or  delivered;  hut  not  after- 
^rds.  Where  h  party  dies  ■fterwarda.  If  the  MubniiBaion  cun- 
ns  a  Btipniatiou,  aulborizim:  the  entry  of  a  judgment  upon  the 
ard.  the  award  ma;  be  confirmed,  vacated,  modified,  or  cor- 
ded. uDon  the  appln-ntioB  of,  or  upon  notice  to,  his  executor  or 
niuistrator.  tr  a  ^mporary  administrator  of  hiH  estate;  or. 
«re  tt  relates  to  real  property,  bis  heir  or  devisee,  who  has 
i;eeded  to  bis  inl«retit  in  the  real  i>ro|>etty.    Whive  a  caiiimit- 

of  the  property,  or  of  the  iierson,  of  a  party,  is  appointed, 
er  the  award  is  filed  or  delivereil,  the  award  may  be  confirmed, 
rated,  modified,  or  corrected,  upon  the  application  or,  or  no- 
!  to.  a  committee  of  the  prnpcrt.v ,  but  not  otherwise.  In  n  case 
■cified  in  this  section,  a  Judge  of  the  court  may  make  an  order, 
ending  the  time  within  whir*  notice  of  a  motion  to  vacate, 
dity,  or  correct  the  award,  must  be  served.  I'pon  confirming 
award,  where  a  party  has  died  since  it  was  filed  or  delivered, 

court  must  enter  judgment  In  the  name  of  the  original  party; 
I  the  proceedings  theireupoa  are  the  same,  as  where  a  party 
J  after  a  verdict 

3383.  HcToeatloa  of  ■wbrnlaslon. 

.  sobmission  to  arbitration,  made  either  as  prescribed  in  this 
e  or  otherwise,  caoDOt  be  revoked  by  either  party,  after  the 
'gations  and  proofs  o(  the  parties  have  been  closed,  and  the 
tier  finally  submitted  to  the  arbitrators  for  their  decision.  A 
ocatton,  when  allowed,  must  be  made  by  an  instrnment  In 
ting,  signed  by  the  revoking  party,  or  his  authorised  agent 
!  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
essary  in  any  case,  that  the  iuslrument  of  revocation  should 
under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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i  aas^  Liability  of  »«rt7  who  rerohu. 

Where  a  part],-  eipreesly  revokes  a  subtnJBslon,  made  eltber  m 
prcBciibed  in  this  title  or  otherwise,  nnf  otber  part;  to  the  sub- 
missiou  lua;  raainlniu  an  a«tJoti  against  blm.  sud  aSso  ajainn 
hie  Bureties,  if  any,  ii(Kin  the  submfBaicin,  or  anj  instrument  col- 
lateral thereto,  iu  which  action  tlie  plaintiff  may  recover  nil  tlie 
costs  and  other  eKpeiiHes,  nnd  nil  the  dnmaKes,  n-blcb  be  hru  in- 
furred  in  preparing  for  the  arbitration,  and  Ib  cooductiiw  tke 
proceedings  to  the  time  of  the  revocation.  Either  o(  the  acbi- 
trators  mu;  recover,  in  an  iiction  against  the  revoking  paTtr,  lii> 
roasonnble  fees  and  expenaes. 
ld.,piu'tor  ttSwidU, 

I  anas,  LtmltalloB  of  r«eoverr  aa;>lB«t   blm. 

A  Eum,  penalty,  forfeiture,  or  dniDHgeB.  Hfaall  not  be  rccovntd 
for  a  revocation  of  a  BnbmiHBion  to  arbitration,  made  eithCT  u 
pre«(-ribed  in  this  title  or  otherwise,  except  ai  preacribed  in  tht 
last  section;  notwithstanding  any  Htipulated  damages,  penalty,  m 
forfeiture,  expressed  in  the  BubmiBBion,  or  in  aoy  inBtrnment  col- 
lateral thereto. 

Id.,  I ». 

i  X^HtU  AVPllCBtloB  of  thlB  IKle. 

This  title  docs  not  affect  any  right  of  action  in  affinnance.  ii*- 
iiSrmance,  or  for  the  modification  of  a  submiaaion,  made  eitlM 
a«  proacribprt  in  this  titla  or  othprwise,  or  upon  an  inslruineDt  col- 
lateral thereto,  or  upon  an  award  made  or  pnrportinK  to  be  mad* 
in  pnrsunnce  thereof.  And.  except  as  otberwiae  expressly  pi*- 
scrilied  therein,  this  title  does  not  affect  n  Bubmlssion.  made  otb«- 
wiae  than  aa  prescrilied  therein,  or  any  prooeedinsB  taken  pn^ 
Bnant  to  anch  a  subniisBlon,  or  any  instrument  coUatcral  tbttet& 
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TITLE  IX. 

Prqcodlay  to  forecloae  a  mortgago  by   adTertlBemeiit. 

[Bee  ch.   223.   L.    IMW,  bj  • 
)k.   £3ST.    Wh 


MOe.  Appllmlca  or  ai»  Ulle  u  narVuKc*  ■"  Ux  Btal*. 

1  X3HT.   When    mortvKse    mar    b«    forrcloHed. 

\  uiortEase  Dpon  real  prnpeHj,  aitiiatpd  wltliiD  tbe  State,  con- 
taioing  lliereiu  ii  giowcr  to  tbe  mortgagee,  or  any  other  person,  to 
■ell  the  morlxHKMl  property,  upon  default  being  made  is  a  con- 
dhina  of  tbe  mnrtKaice,  may  he  forei-lomd.  in  the  maDoer  pre- 
■vribed  id  this  title,  where  IJie  foUowiiiK  reqnisites  eoDilir: 

1.  Default  ba«  been  made  in  a  condition  of  the  mortgage, 
■whereby  the  power  to  nell  bun  t>econie  oiieriitire. 

2.  Ad  artioD  has  not  bevn  broiiKht  to  ret^ver  the  debt  aei'tired 
by  (be  mortKiiKP,  or  any  part  thereof:  or,  if  xni-h  nu  iii'llon  lins 
bf'eu  bniufiht.  it  Uaa  lippn  discontinued,  or  6tin1  judgment  hax 
hcvn  rendered  therein  iiKaini>t  the  plninlifT.  or  an  exn'uliou,  iHBUed 
upon  H  jiidgiDciit  ri<udered  therein  In  favor  of  the  plaintiff  baa 
boen  returned  wholly  or  partly  unsatisBod. 

3.  The  mortgage  nnn  been  recorded  in  the  proper  honk  for  re- 
eonling  mortpiges.   In  tbe  I'oimty  wherein  the  property   is  situ- 

2  B.  a  S4B,  II  1  (Dd  2   (2  Biliu.   BU). 

t  Z888.    [An'd,    1804,    IflOn,    imw.]       Notice    of    Miei    kow 

The  person  entitled  to  exeeute  the  power  of  gnle,  mnst  rire 
nnttiv.  in  the  following  manner,  that  the  mortgage  will  be  fnre- 
dntied.  by  a  nale  of  the  mortiCHged  property,  or  a  part  thereof,  at 
«   time  and  place  specified  in  the  nottee: 

1.  A  eopy  of  tbe  notice  must  be  publislied.  nt  least  nnrr  in  each 
if  the  twelTe  weeka.  immedintely  preeediug  the  day  of  sale,  in  a 


■wdpaper  pohlished  in  the  eounty  or  in  a  n.unk-ipal  corporation 

A  part  of  which  is  within  tbe  connt~  ' '"'"'"  ■*""         --'-■• 

Mold,  or  a  part  (hereof.  Is  situated. 


fiart  of  which  is  within  tbe  connty  in  which  the  propertj  f 
d,  or  a  part  (ber"'  '-  -•'—'-' 
L.   1MI4.  rh.  730. 
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place,  at  or  near  Ihe  entnmre  of  tlie  buildioK.  where  the  coantr 
court  of  each  count}-,  whrreii)  the  properl)'  to  be  sold  is  silu- 
■ted.  la  directed  to  lie  held;  or,  if  there  are  two  or  more  turk 
bulldlufis  in  Ihc  ruime  county,  fbeu  in  n  like  place,  at  or  near  the 
entrance  of  the  IxiildtnK  uearet^t  to  the  pn)perly;  or,  la  the  dij 
and  count.v  of  New  York,  in  a  like  place,  at  or  near  the  entnuce 
of  the  liLiiliiinff  where  the  trial  and  upeeinl  terms  of  the  miptMiw 
court  of  tlie  first  judicial  district  are  dirwtcd  bj  law  to  be  held. 

I.    lani.   rti.   49.      In  affrct  S.pL    1,   IWH. 

H.  A  copy  of  the  iinttce  must  be  delirered,  at  least  elghtv-fonr 
days  liefnre  the  day  of  sale,  to  the  clerk  of  eacb  county,  wheK4o 
Ihe  morlRaBcd  properly,  or  any  port  thereof,  is  situated. 

4.  lAm'tl,  I1MM>,  imts.l  A  copy  of  (he  notice  moet  be  aerTed,  «» 
prcHcrilied  in  the  ne:ct  section,  upon  the  mortgagor,  or,  if  be  ii 
dead,  upon  hia  executor  or  atiniiniitlrator.  if  an  executor  or  «d- 
tuiniHtrnlor  huH  l>oen  appointed,  anil  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  niortRniied  premines.  A  copy  of- (he 
notlc-e  may  also  he  fiervp<i.  in  a  like  manner,  upon  a  subseqoeDl 
grantee  or  mortgagee  of  the  property,  whose  conveyance  wai 
recorded,  in  the  proper  offlce  for  recordiug  it  in  the  county,  at 
the  time  of  the  nrtt  publication  of  the  notice  of  sale:  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
snliaequent  grantee  wtiosc  conveyance  was  so  recorded,  then  hiv- 
ing an  inchoate  or  vested  right  of  dower,  or  nn  estate  in  dover. 
Bohordinnte  to  the  lien  of  the  mortgagee:  or  In  the  event  of  th* 
death  of  the  siibnefiuent  grantee  who  whs  at  the  time  of  hii 
ileath  the  owner  of  the  mortgageit  nremiiics.  then  upon  his  hdn: 
Of  upon  any  person,  then  having  alien  upon  the  property,  rtnhst- 

Sncnt  to  the  mortgngs  by  rirtne  of  a  Judgment  or  decree  dulj 
ochetcd  in  the  county  elerh's  olHcp  and  conatitnting  a  specific  «f 
fTpnetnl  lien  npon  the  property.  The  notice,  Hperlfied  in  this  aee- 
tlon.  must  lie  sulwcrihed  by  the  person  entitled  to  pxetute  the 
power  of  sale.  iinloMi  hia  name  distinctly  appears  in  the  body  ol 
tbe  noltce.  in  wbicb  rnae  it  may  be  aubscrihed  by  his  attorney  or 

3  R.  S.  run,  I  a.  iin'd;  l..  IMS.  rh.  271.  t  S:  L.  1M4.  rh.  941  I  1.  mgd 

I..    Ih;t.  rh.  »«<,   I  1    (4  Kam.  e34,  ee7)i  L.  1900.  clL  1«6;  l„  IBOS,  A 

4.13.     In  FffR't  Sept.  I.  ines. 

I  Z.1N0.   [Am'd,    18RT.]   Id.|   How   aerve*. 

Service  of  notice  of  the  HaJe,  na  prescribed  In  subdlrlslon  fourth 
of  the  iMKt  sc<-t<oii,  must  he  made  as  followa: 

1.  Vpi'U  tlic  mortgagor,  his  wife,  widow,  executor,  or  sdmiD- 
iHlrator,  or  a  snliscanent  grantee  of  the  |)roperty,  whose  contej- 
ance  in  "iion  recorrJ,  or  bin  wife  or  widow:  by  delivering  a  copy  of 
Ihe  notice,  an  prescrilH-d  in  article  first  of  title  flrat  of  rhaplei 
llflh  of  this  sx-t.  for  delivery  of  n  copy  of  n  summous,  in  order  to 
make  personal  service  thereof  upon  the  iierson  to  be  served:  or 
by  leaving  such  a  copy,  addremcd  to  the  person  to  be  served,  at 
bis  iIwellinK-house,  with  a  perBOu  of  snltable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  anid  mortgagor 
ia  a  foreign  corporation,  or  being  a  natural  peraon,  he.  or  hi* 
wife,  widow,  executor  or  adroinistrHlor,  or  a  subsequent  grantee 
of  tlie  property  whose  conveyance  is  upon  record,  or  his  wife  or 
willow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  l>e  made  upon  them  in  like  manner  without  the  State, 
at  least  twenty-eiglit  days  prior  to  the  dav  of  sale. 

2.  Tpon  any  other  person,   cither  in   the  same  method. 


«.  17,  t.  9  BY  ADVEBTISEMENT.  I!  23B0-tf5 

place  of  r«siileuc.«,  at  least  tweuty-eight  days  before  tlie  day  of 

Id..   I  3.  ■u'<];  L.  1SS7.  cb.  KS. 

t  aSM.  Datr    of   evsBtr    alerlc 

A  count;  clerk,  tu  whom  a  copy  of  a  notice  of  M<a  ia  deliv- 
ered, as  preHcriTxHj  in  aubdiviidon  third  of  tbe  laat  section  but 
one,  muM  forthwith  affli  it  iu  a  book,  kept  in  bia  nlBre  fur  that 
pnrpuBe:  niuxt  make  and  snliscribc  a  minute,  at  the  bottom  of  tlw 
copy,  of  the  time  when  be  receivni  nod  ulBxed  It;  and  must  index 
tJie  notice  to  the  name  of  the  niorlgaKor. 

I    B.    a.   54a,    I   3  In   pari,   uh   am'd  Ly   L.    ISjT.    Db.    303.    I   I. 
■  SSSl.  COBtvBta   of  Botlee  o(  sale. 

The  notice  of  sate  must  siiecify: 

1.  The  names  of  the  mortgaRor,  of  the  mortgagee  and  of  each 
asKlgnee  of  the  mortgage. 

2.  The  date  of  (he  mortgage,  and  the  time  when,  and  the  place 
where,  it  ia  recorded. 

3.  The  Bum  claimed  to  be  dne  upon  the  niortgiige,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sura  Kecured  by 
the  mortgage  is  not  then  dne,  the  nmnunt  to  become  duo  tbere- 


I  aaSX.  Sa,Iet  hen  poBtvoBCd. 

The  sale  may  be  poslijoned, -f mm  limp  to  time.  In  that  case,  a 
notice  of  the  post po moment  must  lie  publlnhed,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publicntinn  <>f  tbn  origioal  nnlice,  and  of 
e«ch  notice  of  postponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  wliich  the  sale  is  finally  poatponed. 

t  23MI.   Id-i    keir    condneteO. 

The  sale  must  be  at  public  auction,  iu  the  day-time,  on  a  dav 
other  than  Rtinday  or  a  public  lioliUay,  In  the  county  in  which 
tbe  mnrtftaged  property,  or  a  part  Ibereof,  is  Kltnated:  except 
that,  where  the  mortftage  Is  to  the  iHHiple  of  the  State,  the  sal« 
may  be  made  at  the  Capitol.  If  the  pro|)crty  I'OUHists  of  two  or 
more  distinct  fanns,  tracts,  or  lots,  they  mnKt  be  sold  separately; 
and  ns  many  ouiy  of  the  distinct  farms.  Irnctn.  or  lots,  aliall  be 
■old.  as  it  is  neceBsary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  alloweil  by 
law.  But  where  two  or  more  buildings  are  situated  upon  tbe 
ftame  city  lot.  and  access  to  one  ia  obtained  tlirougb  the  other, 
tbpy  must  be  sold  together. 

f  X3M.  1Mi>rta:>S*e,    etc.,    tnar    vnrchaap. 

The  mortgagee,  or  his  nsaignee,  or  the  leitui  represent  a  live  of 
either,  may,  fairly  and  in  good  fsith.  purchase  the  mortgaged 
property,  or  an]'  iiart  thereof,  at  the  sale. 

14.   I   7. 

t  3»KE.R«*«t   ot  aale. 

A  sale,  made  and  cimducted  as  preHcrilie<l  in  thiH  title,  to  a 
pnrchaser  in  iniod  faith,  is  eiinivtilcut  to  a  sale.  purHuaut  to  judg- 
in^nt  in  .nn  action  to  foreclose  the  luortganc,  .111  far  only  as  in  be 
an  entire  bar  of  all  claim  or  ciiiiity  of  reclcmpliiin.  upon,  or  u-ilh 
I  ti^  the  property  sold,  of  each  of  tbe  following  )>ersons.' 
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1.  Tho  iiiort«ago[,  IUb  beir,  iI«Tiiee,  exoeator  or  adminiatraior. 

2.  Bach  periioii  claiming  under  any  ut  tliem,  by  virtuv  ul  ■ 
titte  or  of  a  lien  br  judgment  or  decree,  subsequent  to  the  luorl- 
case,  upon  vtaom  tbe  notice  of  sale  ivbh  BtTved,  bb  iirescribed  la 
tbJB  title. 

a.  ISach  person  bo  claiming,  whose  assignmetit,  mortgage,  at 
other  conTeyaii<-c  was  not  duly  record<?tl  in  the  proper  book  tot 
recording  the  same  in  the  connty,  or  whose  judgment  or  decTM 
was  not  duly  docketed  in  tbe  conuty  clerk's  office,  at  the  lime 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  aduiiniBtrutor.  or  aasigaee  ot 
■ucb  e.  perBoo. 

4.  Every  other  person,  claiming  under  a  statutory  liea  or  m- 
cumbrance,  created  subsequent  lo  the  DioHgage,  attuchiog  to  the 
title  or  interest  oC  nuy  person,  desienaied  iu  eitber  of  ihe  fore- 
going Biibdi visions  of  this  section. 

&.  Tbe  wife  or  widow  of   Ihe  niorli.  agor,   or  ot   a  subsegurat 

Srautee,  upon  wlioni  notice  of  the  sole  w:is  starved  i.j  prescribed 
I  this  title,  wiiere  Ihe  lieu  of  tbe  niorlgage  wuh  bupenur  t   het 
contingent  or  vested  riglit  ol  dower,  or  uer  estate  in  dower. 
S  B.  S.  Ufi.  I  a,  SDi'il:  U  ItMS.  cb.  2n,  ud  L.  1844,  cb.  mo,  l  l  (4  BM. 

MB,  ees). 

I  23IHI.  (Am-d,  IMM.]  Aflldai-ll  nl  sale,  and  at  poatlas. 
■ervlHir.  ete.,  nstlen. 

An  amduvit  of  the  Rule,  staling  the  time  when,  and  the  nluiv 
where,  tlic  sule  was  mude;  the  sum  b<<l  for  each  distinct  {ismL 
separnlely  sold;  Ihe  nniue  of  the  puri'haser  of  ench  diilinct  par- 
cel; and  the  name  of  the  persuu  or  perHuus  lo  wbuiil  the  proceed* 
of  Ihe  sale  were  paid,  and  tbe  sums  thereof  must,  he  miide  bf 
the  person  who  ufBciatad  as  auctioneer  upon  the  sale.  An  iS- 
davit  of  the  pulilicutiou  of  the  notice  of  sale,  uud  of  Ihe  uutkf 
or  notices  of  postponeinent,  if  any,  may  be  made  by  the  publisfafr 
or  printer  nf  llie  newspaper  in  which  they  w»^^^'  published,  or  bj 
his  foreman  or  principal  clerk.  An  aHldavit  of  the  alllxiug  of  i 
copy  iif  tbe  noln-e.  at  or  near  tin-  enlraiu'e  of  the  proper  courl- 
bonse,  niny  he  made  by  the  persim  who  so  afflxed  it.  or  by  any 
person  who  siiw  it  so  alllxed.  at  least  ciKhly-fiinr  days  before 
the  day  of  sale.  An  affldnvit  of  the  affixing  of  a  co|)y  of  th« 
notice  in  Ihe  hook,  ke|>t  by  tlie  <'OUiity  ch'rk,  may  be  made  bj 
tbe  county  clerk.,  or  by  any  person  who  hhw  it  so  sDlxed,  ai  less! 
ciphty-fotir  days  before  the  day  of  sale.  An  affidavit  of  the 
Bervice  of  a  copy  of  Ihe  notice  upon  the  niiingagor.  or  upi>u  unr 
other  person,  upon  whom  tlic  nollce  innst  or  may  be  served,  naj 
l>e  made  by  the  penton  who  made  the  service.  Where  iwa  or 
more  distinct  parcels  are  sold  to  different  purchasers.  sepanl« 
aflldavlts  may  be  ninde  with  respect  to  eaco  parcel,  or  one  irt 
of  affidavits  may  he  made  for  all  tbe  parcels. 

Id.,  i  B,  iDd  >m'd  I,.  1^4,  c-b.  340;  L.  ISRT.  cti.  308.  mualiditol  ut 
■nl'd.     Am'd  by  I.   iWW.  rh.    2M.       In  r«rft  8fpl,   1.   1W8. 

(  xaor.  [Am'd,  ISMI.]  Wken  oae  aOdai-II  KDlloes  wHii4r< 
Botlee  to   be  itnileied. 

The  matters  required  to  be  contiiincd  in  any  or  all  of  the  «0- 
davits.  spei-ified  in  the  last  section,  may  lie  cootained  ia  ciim- 
affidavil,  where  the  Hnme  person  licposcs  wilb  respect  Iu  tleoi. 
A  printed  cupy  of  the  nolire  of  sale  must  be  anueied  10  eich 
aftldavit:  nurt  a  nrinlcd  ■■npj-  nt  euch  notice  or  pi«l|s)neniem  rnUsT 
be  annexed  lo  tne  allirl.ivit  of  piiblicalinu,  and  to  tbe  affidavit  of 
sale.     Bat  one  copy  of  tbe  hoIilu  suffices  foe  two  or  more  atf- 
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a«vitB  wbere  the?  all  refer  to  it  and  are  •nnexed  to  each  othei 
£Dd  filed  and  recorded  togetber, 

2  B.  3.  MS.  pare  al  I  B.  ini'd. 

I  Z3BS.  [Am'd,  1904A  AffldsTlta  mar  1»e  flled  and  recorded. 

The  atliilaTitB  specified  in  the  last  two  seetioDH,  may  be  filed 
Id  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
Ibe  officer  with  whom  they  are  filed,  fn  the  proper  booli  for  re- 
rordiag  deeds.  The  original  offldavits,  bo  filed,  the  record  theteof, 
ind  a  eertlGed  copy  at  the  record,  are  prenumptiTe  evidence  of 
llie  matters  of  fact  therein  stated,  with  respect  to  any  property 
vM.  which  is  situated  in  that  connty.  Where  the  property  sold 
is  lituated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
Apd  by  tbe  officer  with  whom  the  original  are  filed,  inay  lie  filed 
>nfl  recorded  in  each  other  county,  wherein  any  of  the  property 
b  sitnated.  Thereupon  the  copy  and  the  record  thereof  have 
thp  like  effect,  with  respect  to  the  property  in  that  county,  as 
'<  the  oriidnals  were  duty  tiled  nnd  recorded  therein. 
U..  I  11,  am-d,  and  part  of  |  12;  L.  ia04.  ch.  eTO.     In  offset  Srpt.  1,  IWl. 

I  23SO.  Note  ap«a  r«c»rd  of  Biortsai^e. 

A  rlerk  or  a  register,  who  records  any  uffidayjts,  or  a  certified 
copy  tbereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
nf  the  record  of  the  mortgnge,  in  bis  olhce,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidayits  are  recorded, 

w..  1  13. 

f  2MO.  Deed  not  ncceaiary.    ^Vhea  a«d«vlta  mot  neee» 

lie  purchaser  of  the  niurtgageU  premises,  upon  a  aale  con- 
ducted as  prescribed  in  this  tilie,  obtains  title  thereto,  agaiuitr 
all  pemons  hounil  by  the  pnle,  without  (he  execution  o(  a.  ton- 
Teyance,  Except  where  he  ia  the  person  authoriued  to  execute 
tbe  power  of  sale,  such  u  pnrchatier  also  obtains  title,  in  like 
■lanner.  npon  payment  of  the  purchase-money,  and  compliance 
with  the  ouier  terms  of  sale,  if  any.  without  the  filing  and  record- 
ing of  the  affidavits,  as  i>rescril>ed  in  the  last  section  but  one. 
But  he  ia  not  bound  to  paj'  the  purcbase-inoney.  until  the  affi- 
d*TitB.  specified  in  that  Kcelion.  with  respect  to  the  property 
imrchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  tor 
(ling. 

Id.,  I  It,  smd:  L.  1838.  cb.  3eS,  )  8.    See  f  23»S.  lots. 

f  Xd«t,  Coals  allowed. 

The  foHowing  costa,  in  addition  to  the  expeuaes  specified  in  the 
Heit  aeetion.  ai«  allowed,  in  proceedings  taken  oa  prescribed  in 
(his  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
If  a  aale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
*cb  folio,  twenty-five  ceBts;  for  making  each  necessary  copy 
liereof,  for  each  folio  thirteen  cents. 

2.  "Far  serving  eiii'h  copy  of  llie  notice  of  sale,  required  or  ei- 
renflly  permitted  to  be  served  by  this  title,  and  for  affiiiiig  each 
(9y  thereof,  reiiutred  to  he  nffi^ced  upon  the  court-house,  as  pre- 
cribed  in  this  tit;e,  one  dollar. 
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3.  For  BupermtendioK  the  bbIp.  and  attending  to  the  eiecotion 
of  the  DeceBsary  papers,  ten  dollars. 

3  B.  a.  aG2.  I  4.  ■iihd.  1  and  S  ancl  put  of  bdM.  3  (1  Edm.  <TZ),  and  T.. 
18M.  cb.  3M,  t  3  (4  iMm.   «<»). 

12402.  BxpcBiieii  allowed. 

The  HUtua  ai^tuall}'  pnid  (or  tho  following  aerriccs,  not  esceed- 
iog  the  fees  allu^t'od  by  law  loi  those  serriceH.  are  allowed  in 
proeeediiiffH,  taken  as  prescribed  iu  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  on}',  for  a  period  not  exceeding  twenty-four 

2.  For  the  scrviceB  specilied  In  section  2300  of  this  oct. 

S.  For  reeonllng  the  affldnvits;  and  also,  where  the  property 
Bold  is  Bilunted  In  two  or  more  connties,  for  making  and  record- 
Int;  the  nccessar.v  certified  copies  thereof. 

4.  For  neceiwnry  postage  and  searches. 
Id.,  nvdnd^F  at  I  4. 

12403.  TaxBliOB  thereof. 

The  coRta  and  expenses  must  be  taxed,  apou  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  refluest 
and  at  the  ps|)i>n»e  of  any  person,  interested  in  the  payment 
thereof.  F.ach  provision  of  this  act,  relating  to  the  taxation  of 
coals  En  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

I  S404.  Snriim*  monry  to  be  pnid  Into  aopreme  eonrt. 

An  attorney  or  other  person  who  receives  any  money,  nrisiDg 
upon  a  sole,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  pay  into  the  Bunreme  court  the  surpluH. 
pxn'cillng  the  snui  due  and  to  become  due  upon  the  mortgage, 
and  the  eoKlx  and  ex|)piit<(-B  of  the  forectosare,  in  like  manner  end 
with  like  effect,  as  If  the  proceedings  to  foreclose  the  mortgage 
were  taken  In  an  action,  brought  in  the  snprcnie  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  IWH.  rii.  Roi.  <|  I.  S  inrl  4  (T  Edm.  .to.!);  I..  1810,  cb.  TOO.  t  1  (T  Bdm. 
T70>.    Hm-  II  T4,l.  T48.  tBtr.  ■»•  aiag  BoM  M, 

IX40S.  Clalnant  of  ■nrplaa   aioaeT  to  >le   vctltloB, 

A  |)erson.  who  had,  at  the  time  of  the  sale,  an  Interest  in  or 
lien  ii|>on  the  property  soli),  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  preKcrihed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  eoiinfy.  where  the  sale  took 
plaee.  a  ^tition  atating  the  nature  and  extent  of  his  claim,  and 
praying  for  sn  order,  directing  the  payment  to  him  of  the  Bur- 
phis  money,  or  n  part  thereof. 

Id.,  part  er  f  3;  ani'd. 

I240G.  At>pl4eatloB  for  aarplaii  moaer. 

A  person  filing  a  petition,  as  prescribed  in  the  last  BCction,  may. 
after  the  expiration  of  twenty  dsysi  from  the  dfl,v  of  sale,  apply 
to  the  anpreine  court,  at  a  term  held  within  the  jildieial  district. 
erabFacing  the  county  where  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  l>e  served,  in  the  manner  prescribed  in  this  aet  for  the 
aerrice  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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son.  who  baa  filed  a  like  petition,  at  least  eight  dftys  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
Bale  was  served,  aa  shown  in  the  uffldavit  of  sale,  or  upon  bis 
eieculor  or  ndminiBtrator.  But,  If  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  pernon,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  ma;  be  giv.en  to 
liim  in  any  manner  which  the  court  directs. 
L.  ISOB.  cb.  S04.  part  of  |  3.  UD'd. 

I240T.  Order   tor   dIatrlbvtIOB. 

Upon  the  presentation  ot  the  petition,  with  dne  proof  of  notice 
for  applii-aticm,  the  i^ourt  -must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  tn  the 
petitioner,  and  to  each  other  person,  which  Is  a  lieo  upon  the 
Hurplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
rourt  muHt  make  snch  an  order,  for  the  distribntion  of  the  sur- 
plus money,  as  justice  requires. 

I340R.  LilmltntloD  ot  Immt  tamr  ■«atlou. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  ot  real  property,  of  which  a  decedent  died  seised, 

where  letters  testamentary  or  letters  of  administratioD,  upon  the 
de<-edent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  tmrrotrate's  court  within  the  State,  having  jurisdiction  to 

L.  ISOT,  fb.  «BS  (T  Edm.  1«):  I*  18TO,  cb.  ITO  <T  Edm.  664).  and  L.  ISn, 
cb,  834  (9  Edm.  210|.    ace.  bIk,  |  2T0S,  pml. 

t  Z408a.   [Addetl,    IfMtft.]      Delivery    of    oertaln    afldBTlta 

Each  connfy  clerk  and  rcKister  in  tlii«  ntnte,  in  whose  ofllee, 
aOldavits  in  ri>n'<-losure  of  iiiortKnices  by  ndvertisfment.  or  the 
certified  copies  thereof,  have  been  or  sball  he  filed  and  recorded 
pursuant  to  the  provisions  of  thia  title  Is  hereby  nnlhnrized  to 
ileliver  tlio  sniiie  to  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  such 
delivery. 

Add"l   I17    U    JOon.    pb.    or,.      nerlntlnn  — L.    llHin,    fh.   223,    |    1.      Bee 

AppllcAtloK  of  tkln  tltl«  to  mort- 

This  title  iloes  not  affect  nnv  provision  of  law.  inconsistent 
therewith,  esgieeiall.v  reiatinK  to  the  fon'closnrp  of  moMgnifeB  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
tain moneys  of  the  UuKed  Slates. 

SlcUca  IS  ot  pan  3,  cb.  8.  lit.  1».  R.  S.,  ui'd. 
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241S,  HnbHtlluIIOD  or  ni'W  did*  In   pMidliig  ictlu 
S4I8.   tRvpcilnl'l 

I  2410.  lAin'd,  1HWI.I      I>r*ltloB  by  Ia4lvldaiil. 

A  petition  (or  leave  to  aHsunie  anotlier  iinue  tuuy  b«  made  )iF 
a  resident  of  the  »t«tp  to  tlie  founfy  conrt  of  the  coiintj'  io 
which  he  resldeR,  or,  If  he  resldi-M  iu  the  eilj-  uf  New  York, 
either  to  the  snprenie  pourl,  or  to  the  city  court  of  New  Yort 
The  petition  of  an  infnot  >:hnll  be  mude  by  bix  gencrni  guardiin. 
or  bj  the  guardian  of  hin  persoD.  or  by  lils  next  friend. 


I  24IZ.    [AmM,  ItHM.]      Contend!  or  petition. 

The  [>etition  must  be  in  writing,  signed  by  the  petitioner  *nd 
Terified  iu  like  laaoner  as  a  pleading  in  a  ruurt  uf  reeord.  *i>d 
roust  specify  the  grounds  of  tlie  application,  the  iinme,  age  ifi 
resilience  of  the  indiridlinl  whose  name  is  proposed  to  b* 
changed,  and  the  nnme  which  he  proposes  to  iissume. 

AmfTidnl  hj-  L.  IftOO.  eh,  05.  Also  iMttly  ri'ponliTl  by  1„  1609.  ph.  M- 
Sev  Cuii«>ll<lal«l  U^i.  lit.   OeiAnI  Corp«Hl1ar   Lnw.  (CI.      Bee  Mtp  «S  °( 

I  Z41H.  [Am-d.  IWM.  1»01,  IMM,  IMKI,  1909.1  NoHh  a' 
preBenlatlon  of  petition. 

It  the  petition  be  to  cbuDjre  the  name  of  an  infant,  aad  li 
made  by  the  intant's  next  friend,  notice  uf  the  time  and  plm 
when  and  where  the  petition  will  be  prewented  ttmst  be  ferrti 
tipoQ  the  father,  or  If  he  i?  dead  or  cnmiot  \tc  fonnd,  upon  the 
mother,  or  it  both  are  dcrd  or  cannot  be  found,  upon  the  Ecn- 
eral  guardian  or  gnardinre  of  the  person   of  the   infant,  in  ifte 


i-.<i",G(Hinlc 
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inann<-r  ai  a  notice  of  a  tuotioa  upon  au  atComey  Id  bq  aotioL, 
unlVHS  it  appearu  to  the  Batixractioo  of  tbe  court  that  the  infant 
has  no  father  or.nioiher,  or  tbiit  l)olli  rcBido  without  the  state 
or  cannot  be  loaud,  aud  that  lie  has  no  t'uurdiau  residing 
wlttin  this  slate,  in  which  case  tbe  court  may  dtHpoiiHC  with 
notice  or  require  notice  to  be  given  to  such  perHons  and  in  such 
manner  as  the  court  tliinks  proper. 

AmmdHI    iiy    L    1000.    cb.    oj.      Alsn   purtlf    rrpcalFil   by'  I.    leou.'  ch.    28. 
"        "      "  "   "  '1  Ijw,   I  02.      Bet  note  S8  ot 


I  2414.    [An'd,  189fi,  1U01,  IttOO.]      Order. 

If  the  court  to  whleh  the  petition  ia  presented  ia  satisfied 
thereb]',  or  b;  the  atHdavit  and  certificate  presented  therewith, 
that  the  petiCiiMi  is  true,  and  that  there  is  uo  Tcasouablc  ob- 
jection to  the  change  of  name  proposed,  and  if  the  petition  lie  lu 
change  tlie  name  uf  an  infant,  that  the  iutcrcsls  of  the  iufaut 
will  lie  sulistantialty  prouioted  bj  the  cliuuge,  the  court  shult 
make  an  order  outhoriKiug  ttie  petitioner  to  assume  the  name 
propfiRed  on  a  day  spei^ified  therein,  not  less  thai  thirt;  days 
after  the  entry  ut  tiie  order.  The  order  idiall  be  directed  to  be 
«>ntered  and  the  piiiiers  on  which  it  was  Krante<l  to  be  li)eJ 
ntthin  ten  days  thereafter  in  the  clerli's  uffiee  ot  the  comity  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerli  of  the  city  court  of  New  York  if  the  order  be 
mnde  by  that  court.  Sucb  order  shall  aluo  direct  tbc  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  deKignaled  newspaper,  in  tho  county  in  which  the  urder  Is 
directed  to  be  entered,  at  least  once. 


I  241K     [Amd     1F4U4    1»0»  |      ^Vhen  phniiKe  lo  tnlcr  elTeet 

If  the  order  Nhall  be  f  lly  complied  w  th  an]  n  [h  n  f  rty 
days  after  tbe  uiak  t,  ot  tbe  orjer  an  atOdaiit  ot  the  publica 
.  tion  thereaf  Rt  all  be  Sled  a  d  re  -orded  in  tbe  olB  'e  n  wl  ch  the 
order  s  entered  a  1  in  each  offiv  in  «h  ch  cert  fi  d  (  pi  s 
thereof  are  r  kju  re  1  to  be  ftled  if  anv  the  petitlnner  shall  n 
aud  after  the  day  s|ecfied  for  that  iirpoM  In  the  order  be 
known  by  the  name  which  h  thereby  a  thnrlEcd  to  be  apsumed 
sod  by    no  other  name 

I..     ISIM        h     284        Amenilfyl    bl        (NO       hftj        Aim    rpppmlBcl    by    L. 
]»0a.    i.h     28        Ser   Coniui    da  ed    LaWK  «i  ml    (onxri  I  hi    Liw     |    64 

8«  nolf  68  of  no  w  D    Boan!  of  Sutulori  Congo  da  Ion  it  md  of  loilc 
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Set  ConBolidated  Lairs, 


t  2417.  [Repmled  by  L.  1909.  cba.  23,  35  and  417.  See  Can- 
fiolidatect  Lanx.  titu.  EiMUtive  Law,  i  34,  Jndidary  Laff,  f  254, 
County  I,H\v.  i   161.] 


HihyGoonlc 


•.  17,  t.  II  VOL0NTABT  DISSOLUTION.  gj  241IM0 

TITLE  XI. 
Procwdln^  for  the  TolQntary  dlsaolntliiii  of  a  corporation. 

Bk.  2419.  WlieD  1  msjorltr  ot  Oincton.  etf.,  mij  pettUoa  tor  dlHoIatln. 
MM).  Id.;  obeu  tbey  ■[«  eqiull;  dlTldtd. 
24S1.  CddimiU  oI  petition. 
a«ZX.  AffldiTlc  to  be  anwied. 

snUlkMi  or  petllloD,  etc.     Order. 


.  itocUioldin, 


2I31II.  FlMl    iccomitlng. 
II  241»-243ib.    IRppenlol   by   L.   1909,   ch,   2a     See   ConBolI- 
flHted  I.awH.  tit.  Genpral  Corpuration  Law,  jg  170-182,  184-105, 
268  and  a77.] 


DoliiHihyGoOgle 
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TETLX  XXI. 
Pioosadiagssupplamflntftiy  to  ah  exaoutioa  agaiiutpropntf, 

AltlcU  3.  Frowedliw*   to    compel    an    BumlsBlloa   «t   tlia   ]udcni*nt   liebUt, 
■ad  ot  hiB  debuu-  or  balleB. 
S.  Tlie  recelTv. 


I  flASS.  [Ani'd,  llt»6.)    The  dliFsrent  i«m«dl«*  under  UlU  tltl* 
This  title  provides  for  three  distinct  remedies,  aa  fdlowa: 

1.  An  ordur  made  or  u  warmnl  iesued  against  ii  judgment  debtor, 
ifter  return  of  un  execution. 

2.  An  order  made,  or  a  warrant  lasued  ftgainst  a  judgment  debtor, 
»lUr  the  issuing  and  before  tLt  return  of  an  esecution. 

3.  Aa  Older,  made  after  tbe  issuing,  and  either  before  or  *'l^'^ 
-etum,  of  an  esecutlon,  acainst  the  person  who  has  property  of  m 
judgment  debtor,  or  is  indebted  to  him. 

The  nroccedings  under  subdiviaon  third  ot  this  section,  may  I* 
Dnrsued  elHicr  alone  or  simnllaneoualy  with  the  proccediDp 
under  subdivision  flrat  or  snbdiviaion  second.  Tlie  party  to  «_Iin'i 
costs  are  awarded  in  a  special  proceedfne  shall  be  entitled  m 
the  same  remedies  \inder  this  title,  under  the  same  drcumslaneei, 
u  near  as  may  be.  as  a  judgment  creditor,    Aod  for  the  purpoM 
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1  this  title,  tile  partr  to  whom  Boeh  costa  are  awardiKl  ahnll  be 
deemed  a  iiidf^inent  creditor,  and  tbe  part?  against  whom  the; 
-—  iiwarded  shall   be  deemed  a  jiidnuient  debtor. 

■  MM.  Tb.  ITfl.      In  ellect    Septeml-er  1,   ISSO.   Sae  Th  L.,  (  SfiO. 

AitiS.   hulure  «I  lutt  remctllen.      Kevlvn  ot  ordera. 

K-li  ttf  iJ)i»H>  rfiiitilit'B  is  a  giecial  proceeding.  But  an  order, 
niuJe  iu  the  course  tliereof,  can'  be  reviewed  011I7  as  followa: 

1.  An  order,  made  by  a  jiidgp,  out  ot  court,  may  be  vacated  or 
iLiudificd  by  the  judge  who  made  it,  as  it  it  was  made  In  aa  action; 
ur  it,  or  the  order  ot  the  judge  vBCatiug  or  modit;iiig  it,  taas  be 
vacated  or  modified,  U|H)u  motion,  by  the  court  out  ot  which  the 

2.  Where  the  execation  was  issued  out  ot  a  county  court,  an 
nppeal  from  an  order,  made  in  the  course  ot  tbe  proeeedlngs, 
may  be  taben  In  like  manner,  as  U  tbe  order  was  made  Id  aa 
nflioD   brought  in  the  same  court.  ' 

I14S4.  LAiB-d.  1885,  ISST.]  What  Jadsa  iB»r  entBrtBliiUiBrn- 
samiusa. 

Either  special  proceedings  may  be  Instituted  before  a  judge 
of  the  ctrnrt,  out  ot  which,  or  tbe  county  judge,  tbe  special 
lonnty  judge,  or  the  Bpeciftl  surrogate,  ot  the  county  to  which  the 
«iecntioa  was  issued;  or  wbere  it  was  issued  lo  the  city  and 
county  of  Xew  \'orl(,  from  a  court  oiher  tbun  tbe  city  court  ot 
that  city,  tietore  a  justice  ot  tbe  supreme  court  tor  tbat  city  and 
GODulj.  Where  tbe  execaCion  was  isaued  out  of  a  court  other 
thiiD  the  supreme  court,  and  it  is  shown  by  affidavit,  tbat  ea;:b 
ot  tbe  judges,  before  whom  tbe  special  proceedings  might  be  In- 
stituted, OS  prescribed  by  this  section,  Is  absent  from  the  county, 
or,  lor  any  reason,  unable  or  dlsiinalificd  to  act,  the  special  pro- 
ceedings may  be  Instituted  before  a  justice  ot  the  supreme  court. 
In  that  case,  it  he  does  not  reside  within  the  judicial  district 
embracing  Ilie  county  to  which  tbe  execution  was  iasued,  the 
order  made  or  warrants  issued  by  him  must  be  returnable  to  a 
JDstice  of  the  supreme  court,  residins  tu  that  district,  or  tbe 
cunnty  judge,  or  the  s|>ecirtl  judge,  or  special  surrogate,  ot  that  or 
in  idjolning  county,  as  directed  in  the  order  or  warrant.  Where 
the  judgment  upon  which  the  execution  was  Issued  was  recovered 
in  a  district  court  of  the  city  of  New  York,  either  special  pro- 
ceedioR  shall  be  instituted  before  a.  justice  of  tbe  city  coort  of 
the  city  of  New  York. 

CD.Pnn..|9ta.aia'diL.  lO&oli.  «MiI-Un.^.«n.    I&  sSgnt  Knj  J7.IW7. 
I  a48K,   [Am'd,  18WI.]      OfAm  to  examlue  debtor  alter  rm~ 
turn  of  Bxooatlon. 

At  any  time  within  ten  years  after  tbe  return,  wholly  or  partly 
nnsstlBfied,  ot  nn  execution  against  property,  iHSued  upon  n  judg- 
ment, as  prescribed  in  section  2458  ot  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
uid  section  can  be  applied  in  substance,  the  creditor  under  such 
jndgment  or  order,  upon  proof  ot  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  nn  order,  requirli^ 
the  debtor  under  the  jndgment  or  order,  to  nttend  and  be  exam- 
iard  coneeming  his  property,  at  a  time  aud  place  sicelfied  'n  th* 

M..  I  IM;  I..  IBM,  th,  ITO.  In  elTecl  SepftmStr  1,  1808.  a«  [  WW,  pCM. 
1  2450.  M.I  before  return  of  ext-cntlon. 

At  any  lime  after  the  issuing  nf  nn  execution  anninst  properly, 
«B  prcBcribml  in  section  2M>S  «t  this  act,  and  before  the  return 
thereof   *■">  indsnoeut  creditor,  upon  proof.'by  affidavit,  or  other 
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compctoDt  nritten  ciiilence.  tUat  tbc  juUifniCDt  debtor  has  prop- 
eity,  n'hivh  he  uiijuhiI;  ri>fusi>B  to  apply  towards  the  satisIaulkiN 
of  the  juilgnient,  is  eolltled  to  od  order,  requiring  th«  judgOMit 
debtor  to  nttcnd  and  be  exniuined  coDceruiiig  his  |iroi>ert7,  at  ■ 
time  and  place  specific  in  the  order. 

I  Z-I3T.  Warrant  of  arrest  InKtead  of  order. 

ITpoa  proof  entitling  a  Judgment  creditor  to  iin  order,  under 
either  of  the  laBt  two  Beetioiis;  nnil  nlso  proof,  by  nffidai-lt  to 
the  BfLtiafnotion  of  the  judRo,  that  tberc  ik  dnufcer  that  the  judg- 
ment debtor  will  leiiTe  the  Slate,  or  conceal  btmaelf,  and  ttiut 
tberc  1b  tcasou  to  believe  that  he  has  property,  which  be  un- 
just!; refiispB  to  apply  to  the  payment  of  the  judgment;  the 
iudce  may,  instead  of  inaklijs  an  order,  issue  a  ivnrraut  under 
tda  hand,  reciting  the  facta  aiid  requiring  the  aherifl  of  any  county, 
where  the  judgment  debtor  nia.v  be  found,  to  arivxt  hiou  tai 
bring  him  before  the  same  Judge,  or  before  another  judge,  il 
the  case  is  one  where  the  warrant  must  be  returnable  to  aii' 
other  judge. 

Id.,  I  3K!,  luM.  4,  am-d. 

I  S4S8.  Id.)  after  the  order  has  heen  made. 

Where  the  facta,  specified  tn  the  last  section,  are  made  to  ip- 
penr,  as  therein  stated,  at  any  time  after  the  making  of  an  ordn'. 
requiring  the  judgment  debtor  to  attend  and  be  pTamined,  «nd 
before  the  clone  of  his  examination,  the  judge  uipy  issue  a  t^a^ 
rant,  as  therein  prescribed;  and,  if  uecessary,  may  direct  (be 
adjonmment,  or,  if  the  return  day  of  tlie  order  has  elapsed,  th* 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

1  S4SB.  'Warrant!  b(rw  -raeated,   ete. 

A  warrant,  isaued  as  prescribed  In  the  last  two  sections,  mtj 
he  vacated  or  modified,  as  prescribed  in  section  2433  of  this  art, 
with  respect  to  au  order. 

I  S440.  UBderlaklnK  aaaj-  be  re«alred,  cto. 

Where  a  Judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  thi» 
article:  and  it  appears  to  ttie  satisfaction  of  the  judge,  from  hil 
'  examlDatioD,  or  other  proof,  that  there  is  danger  that  be  will 
leaTe  the  State,  or  conceal  himself,  and  that  he  baa  property, 
which  he  has  unjustly  refused  to  naply  to  the  satisfaction  of  the 
judgment:  the  judge  may  make  an  order,  requiring  him  to  giTS 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  Sled  aixl 
within  a  time  spectlied  in  the  order,  to  the  effect,  that  be  wilt< 
from  time  to  lime,  as  the  Judce  directs,  attend  before  the  joAPi 
or  before  a  referee,  appointed  or  to  be  nptiointed  in  the  procettf- 
ings;  and  that  he  will  not,  until  discharged  from  arrest  by  virtwl^ 
of  the  warrant,  disimse  of  any  of  his  property,  which  is  not  «■ 
empted  from  seiiuro  by  section  2463  of  this  act.  If  he  tails  H 
comply  with  the  order,  the  ju'lge  must  forthwith,  by  warrinlj 
commit  him  to  prison,  there  in  remain  until  the  close  of  th 
eiamination.  or  the  giving  of  the  required  undertaking;  eicep" 
that  Ihe  iiidce  may  direct  the  shcrilT  to  produci"  hioi,  from  ■'- 
to  time,  as  recjuired  in  the  courae  of  the  proceedings. 

Co.  Prcc..  part  of  f  2B3,  aubd.  t,  Bm'<l. 

«04  i-.<i-,G(H1nlc 
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I  2441.  Order  lo  csumlne  pcrion  hnvlna  proprrtj,  «te., 
of  indKinent  deliloF. 

Upon  sroof,  by  uffijavit,  or  other  competent  written  evidence, 
lo  tbe  satisfaction  oC  the  jiidKc,  that  an  execution  againet  prop- 
ertr  han  been  iBsucil.  uh  preacrilied  in  section  2458  of  ttiia  act, 
and  either  that  it  lias  been  returned  nboily  or  partly  iinsatis- 
Bed,  or  that  it  baa  uot  bccci  relurncd;  and  qIso  that  any  per- 
•on  or  corpomtion  hns  peisoual  pro|>ert;  of  the  judcmeut  debtor, 
eiceeding  ten  dolltirs  iii  Toliie,  or  is  indebted  to  him  in  a  sam 
exceeding  tendoliarB:  the  juilgmeut  creditor  ia  entitled  to  an  order, 
regniring  that  imtaou  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  properly,  at  a  time  and  place  speci- 
fied in  the  order.  The  jnUge  may,  la  hi*  discretion,  require  no- 
tice of  the  Eiibsequent  proceedings  to  be  given  to  the  judgment 
debtor,  in  such  a  nifliiner  as  he  deems  just.  But  a  receiver  aball 
Dot  be  aapointed  without  such  a  notice,  except  as  otherwise  pre- 
Kribed  ii>  article  sccoud  of  this  title. 

0>.  Froe.,  I  £M.    8«  |  21M,  port. 

I  3442,   Klther   order  wmmT    reqalre    uttendiiBoe   before   m. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pnrsuant  to  any  provision  of  this  article,  must  squire  him  so 
to  attend  and  be  examined,  either  before  the  judtre  to  fvboin  the 
order  is  returnable,  or  before  n  referee  designated  therein. 
Where  the  exsminatioii  is  token  before  ii  referee,  lie  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedinga  token  before  him. 

U..  i  XK. 

I  344S.  Reference  va^T  be  ordered  Bt  but  time. 

At  any  stage  of  the  proceedingS|  the  judge  to  whom  the  order 
[b  returnable  may,  in  his  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  he  taken  by,  or  tlint  a 
giipstioii  arising  L?  referred  to,  .".  referee,  designated  in  the  order. 
Where  a  question  is  so  referri'd,  the  referee  may  be  directed  to 
report  either  tbe  evidence  or  the  facta. 


I  2444.  ProeeedtacB  upon  e>ainlM«tlont  KdJonraaieBt. 

Upon  an  examination  under  this  article,  each  answer  of  a 
panj  or  witness  cxaminei:^.  must  be  under  oatb.  A  corporatioR 
mast  attend  by,  anu  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  otScer.  Either 
parly  may  be  examined  as  a  witness,  lu  bis  own  behalf,  and 
~ay  proiluce  and  examine  other  witnesses,  as  upon  the  trial  of 

1  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  frnm  lime  to  time,  ns  he  Ihinkn  proper. 

t  3441!.  Referee  to  be  sworn. 

UnlcBs  the  particj  expressly  waive  the  referee's  oath,  a  ref- 
■TPC.  appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing npou  an  examination,  or  taking  testinion.v,  Biibsrrilie  and  take 
■n  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
apcn  tbe  reference,  and  make  a  just  and  true  reiwrt,  according 
uoft  ok' 
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to  the  bvst  or  his  understanding.    The  oath  mar  l>e  admlnUteied   | 
by  an  officer  deaignnied  in  section  842  ot  this,  act,  and  muit  be 
returueii  to  the  judge,  with  the  report  or  testimonr. 
See  I  lOie.  aate. 

I  2448.  Order  permltlliiB  peraoK  iBdelited  to  p>7  debt  !• 
•kcrlA. 

At  nay  time  atter  the  commencemeDt  of  a  si>edal  proceedlu, 
authorized  t>y  this  article,  and  bt-Fure  the  appointment  of  a  re- 
ceiver therein,  or  the  pitengion  of  u  receivership  thereto,  thi- 
judge,  by  whom  thu  order  or  warrant  was  grantvd,  or  to  whom 
It  IB  retiiruablc,  may.  In  his  dlscrelion,  uimn  proof,  b;  affidavit, 
to  hia  sntiHfoction,  that  a  person  or  corporation  Is  Indebted  to  tb<; 
judemeiil  debtor,  and  ujoii  such  a  notice,  given  to  auch  persoDs, 
as  he  deems  Just,  or  will)out  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  In  the 
order,  a  sum,  on  account  of  the  ullesed  indebtediieRs,  not  eiceed- 
[ug  the  sum  which  will  satisfy  the  execution.  A  payment  thui 
mode  is,  to  the  extent  tbcreof,  a  dlschnrce  of  the  iadebledneu, 
except  as  oKninat  a  transferee  (roui  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  coDHldcralion,  o(  whose  rights  the 
person  or  corporation  bad  actual  or  constructive  notice,  when  the 
payment  was  made. 

I  Z44T.  Order  revBlrlaar  dellTcry  of  mooey  or  properlr  *• 
sheriff  ar  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  apecinl  proceeding  authorized  by  this  article,  tliut  the  judement 
debtor  bus,  iu  his  iKiMessioii  or  uuder  his  coutrol.  money  or  other 
personal  property,  belonging  to  him:  or  that  one  or  more  articln 
ot  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  uut  suliHtanlially  disputed,  arc  in  tbe  iwasesiuaii 
or  under  the  control  of  another  pernon;  tbe  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  ntny. 
in  his  discretion,  end  upon  such  a  notice,  given  to  auch  uersuiix. 
as  Ije  deems  just,  or  without  notice,  make  an  order.  rtin-ctinB 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  tbe  articles  of  persoual  proucrty,  to  a  sberiff. 
desiguatcd  in  tbe  onler,  unless  a  receiver  bus  been  appointed,  or 
a  receivership  has  been  exiended  lo  the  special  proc<!«ding,  and 
In  that  esse  to  the  receiver. 

BnbMltuted  tor  Co.  PnK.,  (  291. 

I  0448.  DBty  of  the  sheriff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  U  d^ 
livered.  pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  nn  execution  a}H)n  the 
judgment  against  Ihe  property  ot  the  judgment  debtor,  he  bos 
the  same  rights  nnd  powers,  nuil  is  suliject  to  the  sanie  ilniieH 
and  liabilities,  with  respect  to  the  money  or  property,  us  If  Ihe 
money  bnd  been  collected,  or  the  property  had  been  levied  ii|>on 
by  him.  Iiy  virtue  of  such  an  execnlion;  except  as  "''•erwise  I're- 
•crlbed  in  the  next  section. 

Co.  P™..  I  2«7.  ^ 


,G(Hinlc 
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C440.  [Atn'a,  1808.)  Hott  moacr  or  pr«part7  avpHed  to 
par  the  ]ndKin«>t. 

Artei-  D.  receiver  has  jeen  nppoiuted,  or  «.  roceivenihlp  ba.B  been 
eitended  to  the  B[M'cial  proceedinKi  the  judge  mlist.  by  orilor, 
direct  the  Hhoritf  to  pay  the  mcjuey  or  the  prot-eedB  of  the  prop- 
erty, dediiftias  h'lu  let-s,  lo  the  receiver;  or,  it  the  tuae  so  re- 
qnlrea,  to  deliver  to  the  receiver  the  property  iu  his  buuds.  But 
if  it  nspeum,  to  the  satlstactioD  nt  the  Jtidge,  that  un  order,  ri)- 
poiotiDg  a  receiver  or  ezteodiag  a  receiverahii),  is  not  DecesHnry,  fie 
way  by  ud  order  reciting  that  (act.  direct  the  sherifE  to  apply  the 
money  go  paid,  or  the  proceeds  of  the  property  so  delivery],  upon 
an  execution  in  favor  o(  the  Jodttroent  creditor,  issued  either  he- 
fore  or  after  the  payment  or  delivery  lo  the  eliiTiff;  and  a  re- 
ceiver, appointed  pursuant  to  the  pruviKions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  njipoint  such  receiver,  Icime 
the  real  property  that  shall  come  into  Ins  poesessiou  for  such  time 
as  shall  be  nuccsaary  to  realize  moneys  alllticient  to  satisfy  the 
judffinent,  with  interest  tbereon  and  Qosta  o(  the  special  pro- 
ceeding. 

Co.  Fn>c..  n  Sffl  ind  SOS;  L.  1802.  ch.  IDS. 

I  34B0.  BalkMOe  to  be  paid  or  delivered  to  JodrineDt  deb- 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed:  or  (ho  judgment  is  satiBtied,  without 
resorting  to  that  money  or  property:  or  a  biilaiice  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  luirt  of  the  property, 
remaias  ia  the  eheriffs  or  the  receiver's  hands,  after  satisfying 
the  Judginent.  and  the  costs  and  expeiiaee  of  the  special  pro- 
ceeding: the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pa,v  the  money,  or  deliver  the  property,  so  remaining 
in  hla  bandB,  to  the  judgment  debtor,  or  to  such  other  i>erson  as 
appears  to  be  entitled  thereto,  u)>on  payment  of  his  fees  and  alt 
other  sums  legally  chargeable  against  the  same. 

I    24B1.  Jadse   smr    enjoin   traBsfer,  etc.,  ol  propcrir> 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
trfaom  It  is  returnable,  mn^  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  lo 
the  special  proceeding,  from  making  or  snSering  nay  transfer  or 
otbei  diaposilion  of,  or  interference  with,  the  property  of  the 
jndsnent  debtor,  or  the  property  or  debt,  concerning  which  any 
persoD  is  required  to  attend  and  be  examined  until  fnrther  di- 
rection in  the  premises.  Such  an  injunction  order  may  l>e  made 
simitltaneonsly  with  the  order  or  warrant,  by  which  the  special 
proppeding  ia  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  n  condition  of  granting  an  iippli- 
f^ation  to  vacate  or  modify  the  injunction  order,  reijtilre  the 
applicant  to  give  security,  In  snch  a  sum  and  Ilk  encb  a  manner 
am  Justice  requires. 
Co.  Proc..  H  SB8  .ml  Me.  Hind. 

I  34B3.  Mode  of  sen-lee  ol  eortaln  orders. 
An    iDjnnction  order,  or  an  order  reijuirina  a  person  to  attend 
and    l»c  examined,   made  as  prescribed   in   this   article,   mast  be 
perved  as  follows: 


„,,(lc 
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1.  The  origiual  order,  under  the  hnnd  of  the  judge  makiug  !t, 
must  be  exhibited  to  the  penioii  lu  be  Htrvi'il. 

2.  A  co|>y  tliereof.  and  of  the  athdavit  upon  which  it  was  mi\Cc, 
must  be  delivered  to  hiin. 

Service  upon  a  eorporuiiou  ia  siilScieut  ir  niude  upou  an  nlHcer, 
to  whom  a  <.-oi>y  ot  h  suijiuiodh  iiiUHt  be  delivered,  where  a  ii;>iu- 
maou  is  personully  served  iipou  the  coriiorutioo;  uiileHS  the  Oitli^rr 
'Cially  desigDated  by  tlie  judKo,  ai  prcaeribcd  id  leetiou  2444 


o(  t^H  a 


2  B.  S.  401.  J  M  (2  Earn.  41T). 


I  2483.  S'>r^Ice  of  ■  narrut. 

The  xherifT,  wheo  he  arrests  n  judKment  debtor  hr  virtue  of  a 
trHrrant,  issued  at)  prenoribed  in  this  article,  must  deliver  (o  htm 
-»  copy  or  the  warrant,  and  of  the  aHidavit  upon  which  it  wai 
^autei). 

I  34{t4.  How  iiroeeedluKa  dlBCoatlnaea  or  dlmaliwcd. 

A  si>ecial  proceeding,  instituted  as  preiMTibed  in  tliia  article, 
may  be  diKountiuued  at  any  time,  upon  such  Icrini  tui  justice 
requlrea,  tiy  au  oriler  o(  the  judgi',  (uude  u[ion  the  appliciiliuu 
of  the  jndKuient  creditor.  Where  the  judgnient  creditor  unrra- 
■onnbly  ucKlecta  or  delays  tu  iiruceed.  or  where  it  api>eare  thut  his 
Judgment  lins  been  satiatled.  his  proceedings  may  be  diiiuih»(rl. 
upon  lilce  terms,  by  a  like  order,  iiinde  upon  the  appiicatiou  tit 
the  judgment  debtor,  or  of  the  plaintiff  iu  a  iudguient  credilurV 
notion  iiKalnBt  the  debtor,  or  of  a  judgment  creditor  who  hsj 
Institnteil  either  of  the  sieirial  pnM.>eedini;s  authorized  by  this 
articio.  Where  an  order  i)ri)>oiutit)K  a  ri-ceiver,  or  extendliiK  ■ 
receivership,  has  been  made,  in  tlie  course  of  the  special  pro- 
reediug,  notice  of  the  ai^licalion  for  an  order  speciDvd  in  thii 
section,  must*  be  glvetl,  in  such  a  manner  as  the  iudse  deems 
proper,  to  all  persons  inlereated  in 
they  can  conveniently  be  ascertained. 

I  Z46B.  Coat*  lo  JnAvnent  creditor. 

The  judge  may  ninke  uii  onler  allowing  to  the  judgment  creditor 
a  fixed  sum,  us  costs,  consisting  of  his  witnesses'  fees  and  other 
disliursenients,  and  of  a  sum,  in  ad<lition  thereto,  not  exceertrnR 
thirty  dollars;  and  directing  the  payment  thereof  out  of  sny 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  Ihe  sherilT:  or,  within  a  lime  specitled  in  lie 
order.  I>y  the  judgment  debtor,  or  other  person  against  whom 
the  Fpecial  proceeding  is  institoted. 

f  24Se.  Id.)  to  Inds-niAnt  dcMor,  etc. 

Where  the  Judgment  debtor,  or  other  person  ngainst  whom  the 
■peeini  proceeding  is  iiistilute<1,  has  been  e^nmineit  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  speeliii  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  huui  om  costs:  and  directinij 
the  payment  thereof,  within  a  time  specified  in  the  order,  bf 
the  judgment  creditor:  or.  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  iDJy 
come,  to  the  hands  of  the  receiver  or  of  the  sheriO!. 

Id..  1  SOI,  in  part,  ini'd. 
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1  24S7.  DlnobeilleBce  to  ardcri  koTr  pnnlBhed. 

A  iiereon  who  refunos,  or  without  Bufficlpnt  excuse  neglecti, 
to  ob*7  an  order  or  a  judge  or  referee,  made  pursuant  to  the 
laat  two  Bcctious,  or  to  auy  other  proTision  of  this  article,  and 
duly  serveil  upon  him,  or  au  oral  direction,  given  direetlj  to 
him  by  a  judge  or  referee,  iu  the  coursu  of  the  special  pi'oceedlnj?; 
ot  to  utteud  before  a  judge  or  referee,  according  to  the  commuud 
at  a  Bubpoena,  duly  Berred  upon  hinii  may  be  punished  by  the 
Jndse  or  by  the  court  out  of  which  the  execution  wob  Ueued. 
«■  lor  a  contempt. 

Oo.  ^oe.,  I  MI.     B«  I  SSSa. 

i  X4SS.  [AB'd,  ISSl,  1S»7.]  Upon  what  Jadsnient  KBd  4a 
what  eouatr    the  execatton  mnat  h&v^  iHiiued. 

In  order  to  entitle  a  lud)!ment-cre<litor  to  maintain  (ithcr  of  the 
special  proceedinKB  authorized  by  this  aHicle.  the  judgnient  muat 
have  been  rendered  npon  the  judgment  deblor^s  appearance  or  per- 
sonal serTice  of  the  summons  upon  him,  for  a  sum  not  lese  than 
tweuty-liTe  dollars  or  substituted  service  of  the  summons  upon 
bim  in  aceordanee  with  section  four  hundred  and  thirty-Bii  of  the 
eode  of  rivil  procedure:  and  the  execution  mUBt  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  Bheriif  of  the  county  where  the  judgment  debtor  has, 
at  tbe  time  of  the  commencement  of  the  Bpecisl  proeeedings,  a 
place  for  the  regular  transaction  of  biiBincBS  in  person;  or, 

2.  If  the  judgment  debtor  is  thon  a  resident  of  tbe  state,  to  the 
•heriff  of  the  county  where  he  resiiles;  or, 

3.  If  he  id  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judRment-roll  is  filed  unless  the  execution  wns 
issueil  out  of  a  court  other  than  that  iu  which  the  judgment  wns 
rendered,  and,  fn  that  cnee.  to  tlie  uheriff  of  the  county  where  the 
trHUBcript  of  the  judcment  Is  filed. 

Iii.,IWtotlUI.uii'd;L.inT.  ch.lW.    In«ff«ctSapt.l,  1M7. 

t  debtor,  kla  bailee,  eto^ 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
ftnd  be  examined,  ns  prescribed  in  this  article,  or  tbe  officer  of 
a  corporntion,  required  to  attenil  in  its  hehnlf,  in.  nt  the  time  of 
the  service  of  the  order  npon  him,  a  r&>ldent  of  the  Slate,  or 
then  has  an  office  within  the  State,  for  the  regulnr  IranBacHon 
of  boRtnesB.  in  person,  he  cannot  be  compelled  to  nllend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  pbce  without  the 
county  wherein  his  reeidenee  or  place  of  b« sines."  Is  situated. 
M .  I  aes. 

I  Z4aO.  [Am'd,  1881.]  No  person  eKCoaed  from  anavrerlav 
•■  tlie  vronnd  of  fraud. 

A  party  or  a  wltnesa,  examined  in  a  special  proceeding,  au- 
thoriied  by  this  article,  is  not  excuBed  from  answering  a  ques- 
tion, on  the  gronnd  that  his  examinnfion  will  tend  to  convict  him 
of  the  commisBion  of  a  fraud:  or  to  prove  that  he  bns  been  a 
party  or  privy  to,  or  knowing  of,  n  conveyance,  aasignment. 
transfer,  or  other  disposition  of  property  for  any  purpose:  or  that 
he  or  another  perFon  cinims  to  he  entitled,  as  Bffninat  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
■pedal  proceeding,  to  hold  proper-ty.  derived  from  or  through  the 
judgment  debtor,  or  to  be  discbnrged  from  the  payment  of  a 
debt  which  was  due  to  the  judcment  debtor,  or  to  a  person  In 
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Lis  bi'Luir.  Dut  UD  ansirer  cannot  tio  uecd,  as  efideuce  sg&itist 
the    penou    so    answering    iu   a   crimimU    action   or    erlmiukl 

liroceeding. 

I  a4«l.  [Au'd,  lOOO.]  Proe«eainit»  where  Jndcaicat  la 
SKvlnat  Joint  dpblora. 

Wbefc  the  eieciitliin  was  isaiied  as  prpscribed  in  section  nine- 
teen hlindred  and  thlrty-frmr  or  section  nineteen  hundred  and 
forty-one  or  thin  act,  a  debt  due  to,  or  olbn  iMtnooal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  oC  Ihem,  may  be 
renebed  by  a  special  proceeding,  inatilnted  as  prescribed  in  thia 
article,   and  founded   upon   tlie  jndcment. 

Id..  I  S»4.  >m'd.  Set  f  ISTl.  lole.  L.  ISOO,  («.  IIT.  Id  ^ect  Sept.  I, 
1>00. 

I  2403.  ProceedluKa  eomiticiiced  liefare  one  JnOse  suit  be 
eoMtlmned  before   BBother. 

Sections  26.  52,  and  279  of  this  act  apply  to  a  apedal  proceed- 
ing, instituted  as  prescribed  In  this  article:  and  the  Judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  secttons, 
is  deemed  to  be  the  judge  to  whom  nn  order  or  wsmnt  la 
relurnsble,  for  the  parpose  of  anj  proTisloD  of  this  or  the  next 

i   2403.   [An'd,    ISm,    lOOS.)      H'hat    propertr    eaanot    !>• 

This  article  docs  not  authorise  the  aetzure  of,  or  other  inter- 
ference with,  auy  property  which  is  expressly  exempt  by  low 
from  leTy  and  sale  by  virtue  of  an  execution;  or  any  money, 
tiling  in  nition  or  otiier  property  held  iu  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  IrUKt  has  priK-eeded  from,  a  person  other  than  the  judgment 
<lelitor:  or  the  earnings  of  the  judgment  debtor  for  his  personal 
iierviceK  reiiden-d  witliin  sixty  days  next  before  the  institutioii 
of  t!ie  s|K-eiat  pri>cee<liug;  when  it  ia  made  to  appear  by  his  oath 
or  otlierwisp,  tli.it  those  earuinjis  are  nceessarj'  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

I^  IWm.  ch.  aa,  Amd  bj  L.  IDUS.  rb.  sm  la  ellHt  Bfpt.  1,  IROS.  8ei 
I   ISI2t  T>i  L.,  I  SW> 

eift 


DoliiHihyGoOgle 
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bow   TCMlTCT   IIU7  be  apiKtlBteil. 
rccelTsi  10  b«  antolnted.    Former  i«c«lT*nhlp  oar   b* 
e  filed  aDd  recorded. 

I  2464.  When  and  bovr  reoelTcr  mar  be  appointed. 

At  uij'  time  after  making  an  order,  requiring  the  jndgmeiit 
debtor,  or  an;  otlier  periiou.  to  attend  aod  be  examined,  or  iBHning 
a  warrant,  as  prescribeii  in  article  first  of  this  title,  the  Jndge 
to  Khom  the  onjer  or  watrant  is  returnable  maj  make  aa  ordn', 
appointing  a  receirer  of  the  property  of  the  judgment  debtor. 
At  least  two  days'  cotiee  of  the  application  for  the  order  appoint- 
ing a  receiver,  miiBt  be  given  personally  to  the  judgment  debtor, 
nnlesB  the  judge  is  KUtisned  that  he  ennnot,  with  rraBonable  diti- 
genre,  be  found  within  the  Slate;  In  which  ease,  the  order  must 
recite  that  fact,  and  may  dlupeuse  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  tliiuka  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
baa  been  aerved  upon  the  judgment  debtor,  a  recei'er  may  be 
apiminted  upon  the  return  day  thereof,  or  at  the  clos«  of  the 
etamination.  without  further  notice  to  him. 

Co,  Piuc..  i  sae. 

I  3466.  Kotlee  to  other  eredltora. 

The  jndfte  most  aEcertain.  if  prncticable,  by  the  oath  of  tbe 
iDdgmmt  debtor,  or  otherwiae,  whether  an  action,  spedSed  In 
article  first  of  title  fourth  of  chapter  fifteenth  of  thii  act,  or  a 
»pecial  proceeding  instituted  ai  prescribed  in  article  first  of  thto 
title,  ia  pending  against  the  judgment  dfbtor.  If  either  Is  pending, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  tiie  apptrfntment  of  a  receiver,  and  of  all  the  sub- 
•equent  [rroceedinga  respectinfr  the  receiverahtp,  muaC  be  given, 
i«  (nch  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
proaeeating  it 

It.,  part  or  I  Ese. 

t  2480.  Only  one  receiver  to  tie  appointed.  Farmer  rB- 
eelTerahlp  mar  de  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  (hall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
Dointed,  the  judge,  instead  of  making  the  order  prescribed  in  tha 
!•«  section  but  one,  must  make  an  order,  extending  the  re<5eiTer- 
"hip  to  the  special  proceeding  before  him.  Such  an  order  gives 
9  the  judgment  creditor  the  same  rights  as  if  a  receiver  wa» 
tbpn  appointed  upon  his  application;  inctucling  the  right  to  api^ 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  inb- 
ordinate  the  proceedings  in  or  by  which  the  receiver  wm 
appointed,  to  those  taken  under  his  judgments 

U.,  part  ot  g  SBS.    8m  Bnltt  M  ■s'l  SB.  *   ^--  < 

«11  i-.<i",C..(H1nlc 
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I  a4«r.  Ordi-r  to  be  Sled  nnd  recordod. 

An  orter  appointine  a  receiver,  or  exteoding  s.  recoirenhip, 
maat  be  filed  in  the  office  irf  the  clerk  of  the  county,  wherpin 
the  judKoieut-roIl  iu  the  action  la  Clcd;  or,  II  tbe  apeciul  pro- 
ceeding IB  rounded  upon  aa  execution  issued  out  ol  a  court, 
other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  cleric  of  the  couDtf,  wherein  the  transcript  of  tlie 
judgment  la  filed. 

Co.  Proc.,  part  oT  (  3»8. 

I  34«8.  When  properlr  ■■  Tealed  In  recelTcv. 

The  property  of  the  judgment  debtor  !■  vested  in  a  reeeiTer, 
who  baa  duir  quallRed,  From  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  bis  reoeivcrahip,  as  the  cane  ma;  be; 
subject  to  tbe  following  exccj>lionB: 

1.  Real  pro|)erty  is  veHted  lu  tbe  rcceiTer,  only  friim  the  time 
when  tbe  order,  or  a  certified  copy  thereof,  n»  Ihe  case  may  be, 
la  filed  with  the  clerk  of  the  county  where  it  is  Kilnuted. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
la  Sled,  resides  In  nnother  county  of  Ihe  Slnte.  hia  personal  prop- 
erty ii  Tested  in  Hie  recriver  only  from  tin-  lime  when  a  copy 
of  the  order,  certified  by  the  cliTk  in  whose  olUce  it  is  recorded, 
la  filed  with  the  clerk  of  the  county  where  be  vosidea. 

Id.,  t  396. 

I  S4eS.  How  recclTcr's  title  to  DeraonsI  provertr  «a- 
tended  br  relation. 

Where  the  receiver's  title  to. personal  property  haa  become 
Tested,  aa  prescribed  in  the  last  seetion.  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whoie 
behalf  the  special  proseeding  Kan  Instituted  ns  follows; 

1.  Where  an  order,  requiring  the  jndcniout  debtor  to  attend 
and  be  einmined,  or  a  warrant,  reciuiring  the  aherilT  to  nrre»t 
bim  and  bring  him  before  the  Judge,  has  been  aerved.  before  the 
•ppoiatment  of  the  receiver,  or  the  extension  of  the  reeeivership. 
the  receiver's  title  estends  back,  r"  --  ♦"  !"■•'"■''•  •••■■  ""~"».«i 
property  of  the  jtidgment  debtor,  i 
the  order  or  warrant. 

2.  Where  nn  order  or  warrant  has  not  been  served,  as  specified 
In  the  foregoing  subdiviwon.  btit  an  order  has  been  made,  requir- 
ing a  perron  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  reeeiTer's 
title  extends  to  the  personiU  property  belonging  to  the  judgment 
debtor,  which  wni  in  the  haiidw,  or  bnder  the  control,  of  the 
pennn  or  corporation  thus  required  to  attend,  at  tbe  time  of  the 
serTiee  of  ihe  order:  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  ease  where  notice  of  (he  application  for  the 
appointment  of  Ihe  re<'elTer  was  given  In  the  judgment  debtor, 
the  recelver'a  title  extenda  to  the  personal  pro^er^y  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  ellher 
perannally  or  by  complying  with  the  requlrementa  of  an  order. 
preaeribing  a  sulistilute  for  personal  service. 

4.  Where  the  ease  is  within  (wn  or  more  of  the  foreiKoinB  snb- 
dlTiiions  of  this  sertion.  the  rule  most  faTornble  to  tlic  jndBment 
creditor  must  be  adopted. 

B.  [Added.  1HD2.}  pJo  person  ahall  be  appointed  a  receiver  In 
this  State  who  is  not  a  resident  thereof,  nor  aball  any  peiaoq 


c.  17, 1. 12.  h.  3       SUPPLEMENTARY  PROC.  §§  3470-71 

coDtinuo  to  act  as  receiyer  after  he  ceascH  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  Judge  ttkat 
appointed  sucii  receiTcr,  within  thirty  days  after  said  receiver 
ceHses  to  be  a  resident  of  this  State,  for  the  appointment  of  anotber 
person  in  his  place,  upon  ench  notice  to  the  peraona  IntereBted 
aa  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  In  good 
faith,  without  notice,  and  for  a  valuable  conalderatiou;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

I  34TO.  OoantT  elevlc  to  rtfporA  •!<•'•,  ete-t  penalty  for 

Bach  county  clerk  must  keep  in  hia  office  a  book,  indpied  to 
tbe  names  of  the  judgment  debtors,  at^led  "book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  connty  clerb.  In  wbooe 
tfffice  an  order  or  a  certilied  copy  of  an  oiilur  is  liled,  as  pre- 
scribed in  section  2467  or  section  24SS  of  this  act  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  aa 
practicable,  muat  record  it,  in  the  book  so  Kept  by  him.  He 
mnst  nldo.  upon  request,  furnish  forthwith  to  any  party  or  per- 
son intorpsted,  one  or  more  certified  copies  thereof.  For  each 
otoisfion  In  comply  with  any  proviBlon  of  this  aection,  a  county 
clerk  forfeits,  to  the  parly  agprleted,  two  hundred  and  fifty  dol- 
'~         '      addition    to   nil    (lamiifces    sustained    by   reason   of   tbe 
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I  S4T1.  ReeelTer  to   ttr  anbject  to  ooDtvol   of  oonrt. 

A  receiver.  Bpnointed  as  prescribed  in  this  article,  is  subject  ta 
the  direction  nnd  control  of  the  court  out  of  which  the  ezecntlon 
was  Issued.  Where  an  otAct  has  been  msde,  ertendiog  a  receiver- 
■hlp  to  a  special  proceeding  founded  upon  a  gobsequent  judg- 
ment- the  control  over,  and  direction    ■   '*■ ' "*■ ^ 

to  that  jndgtnent.  remain  in  the  com 
tloD  he  wui  ortginailf  subject 

ei8 
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TITLE  Xm. 

Prooeediags  to  compeX  tbe    deUvery    ot  Iwoki  to  a  pnbUo 

S«e.  MTl*.  DtliTerj  of  books  and   i>ai»n,  baiT   enforced. 

I  »*7l«.    jRepcflled    bv    L.    19<«),    ch.    61.      8ae   Consolidated 
t.awH,  tit.  Public  OIBcerB  I<aw,  i  80.] 


DoliiHihyGoOHlc 


o.lS,t-l,a.  1  SURROGATES    COURTO.  §  SiTS- 

CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  Therein. 

TTTU  I.  -  On»lutli»,  JarlHllrtlai,  hiI  I'Dorn  of  tk*  Caarl.  DitUii, 
Pflwrn,  sBd  UlMhIllllia  of  thi>  KurrngmU,  >Bd  the  VScfi* 
tT  ih«  roart.    ■I*nl1me<m  Pradnlum. 

TITLK    II.-  PnrUlaai  BalMtii*  flcucrkll}  to  th*  Pi-ft««dl>gi  !■  Sirmgmtia' 

TITLE  llL-«ri>tlBft  »<l  Saioktmi  Fnkiti-.  L>t)*r>  TtaUntiUrj'.  ud 
Lntsri  or  AdMlalitTstloa.    Fanlfi  WIJU ;  AhvIIIu'i  Lsttcnl. 

TITLB  IT.—  Proccadlin  ki  or  *«alart  m  EiwntDr  or  IdnlBlitnlor,  Toish. 
iBg  tk*  IdHUlitnlloB  and  ScttlaHDiit  of  tks  LMate. 

mu  T— DlipoiiUUBDfthaDacadaBt'iiBtllPninsrtr,  for  tb>  ParxeBt  of 
Dfbls  and  PuBtral  EipciMa.    Dlitrlbatloa  of  (ka  Pmooadi. 

tlTLK   Tl— ProiUloaaBalatlactoaTaiUBaaturTraitM. 

rilLE  Til PMTlalaaa  Bdatlat  ta  a  eaardlaa. 

TTTLE  I. 

Jrgtuuzation,  jurisdiction,  and  powen  of  the  court.  IhitieB, 


rttcU  1.  JurisdldtloB   of   tha   caurt.    SBd    aittborttr   of 

3.  Clerka;  aUDOfTipban ;   mlBcelltBeouB  pnylalODi. 

article:  f-irst. 

JurUdiction  of  the  ooart,  and   authori'i/  of  the  twrogaU. 


24T4.  jDiisdIrllon  not  I«I   l>7  OEfevt    Id   ivcard. 

24T«.'  Kirtmi™  JiA«dl"lon.   ""  "       ""' 

Wis!  jSriadlMloB,  "how 'affMtwl    lJ"wilS'"  (' <f^"- 

217V.  Jurladldlon  tn  new  ot  allarcil  caunli. 

2480.  Id.;    IrBDafer  ot  jirooeeillnji   to  propur  conotj, 

V*»3.  ApplI«t'oD'o?^G^»r;  «^Brm^l^a  a(  prevloai  bcIb. 

I  2472.  General  inrladlctlub  of  ■arroffate^a  eona^t. 

Each  BurroKste  mnat  hold,  within  his  <^>ualy,  a.  muH.  irhich 
as,  in  oddition  to  the  powrrs  conferrcil  uiion  it,  ur  upon  the 
nrroEHte.  by  Hpecial  proviHioo  of  Inu',  juriBdiotiim.  iih  follows: 

1.  To  take  the  proof  ot  willa;  to  aiimit  wills  to  iirohntf;  to  re- 
oko    the  probate  thereof;   and   lo   take  and   revoke   probate  of 

2.  To  giaai  aad  revoke  letters  testamentary  and  letters  of  ad- 
linistrnlioQ,  and  to  appoint  a  auceesHor  in  place  ot  a  person 
hose  letters  hare  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  nettte  the  accounts, 
\  exccutorn,  administratora,  and  teHtnmeotnry  trustees;  to  re- 
OTe  testamentaiy  trustees,  and  lo  aopoint  a  successor  in  plftc* 

f  R  twtamentarf  trustee  so  removed.  ,    i  , 

61ft  "I'yl*- 
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4.  To  cafortM!  tLc  paymeDt  of  (lebtK  noil  Ipgaciee;  the  distribu- 
tion of  the  estate  of  Jecedenlsi  and  the  pafmenl:  or  deliverf.  bj 
executora,  admin  intra  tura,  and  teslanienlury  trustees,  of  luonef 
ur  other  uruperty  iu  their  posseiisiou,   bclonRin     '     " 

=    "•>  direct  thf  ^- — '"^-   -  — ■   


real  pmiierty,  at  deteik'rits,  fur  the  payment  of  tbeir  debts  aud 
'  lueral  exijeuiu'M,  aud  the  diapositiun  of  Che  procreeds  tbureor. 
tt.  To  ail  mill  inter  jiutiei',  iu  all  niatters  relatiuit  to  the  affairs 


the  disposition  of  real  property, 

funeral 

«.  T*  ,  .„.__. 

of  de^'etlentB,  aecurdiUK  to  the  pruviiiiuiis  of  the  statutes  relatine 
thereto. 

7.  To  appoint  and  remove  siiardians  for  tnfantB;  to  compel  tb« 
payment  and  deliTery  by  them  of  money  or  other  property  be- 
lonRinic  to  their  irnrdx;  and.  in  the  onseH  ii|>ecial1y  prciu-ribed  by 
law,  to  diriirt  and  enntrol  llieir  enndnel,  und  settle  their  ai'tvinuts. 

8.  [Added,  i»oa.j  To  settle  the  acconiits  of  a  father,  mother 
or  other  reliitive  having  the  rigbts.  powers  and  duties  of  * 
miardian  in  socaKe.  and  to  eompel  the  payment  and  delivery  of 
money  or  oilier  |irn|M>rly  IwIimKinc  to  the  ward. 

IKov.}    L.  IMS,  cb.  40T.     In  erTwt  Sc[it.  1,   1603. 
This  jurisdietlon  mmit  be  exerdsed  in  the  oasen,  and  in  tbe 
manner,  preseribed  by  statute. 
2  B.  3.  220,  I  1  (X  Edm.  Z29K  aim  U  1B71.  ch.  iST  IS  Bdm.  SSI). 
I  X4nt-a.  [Added,   1910.]      Idem. 

The  Kiirrnfiate'  court  lias  also  JuilHtliefioa  iu>on  a  judicial 
Bi'tuiintinic  or  n  proeeedinir  for  the  payment  of  a  [eKUcy  to  ot^i^r- 
laiD  the  title  to  any  leituey  or  di«trllmtive  iibnre,  to  fet  off  > 
debt  nxainHt  the  same  and  for  that  purpose  nseertain  whether  llie 
debt  exists,  to  affect  the  aceonnlinn  party  with  a  coustroeti" 
trust,  and  to  eierciKe  all  other  power.  Ii-rhI  or  erjuitable.  ntfw- 
Hary  to  the  e<inip1ete  ilisiiositloii  of  the  matter.  He  must 
order  the  trial  of  any  eontroverK-d  qne«tion  of  fact  of  wuich 
either  party  has  coDStitutlonal  richt  of  trial  by  jury  and  season- 
ablv  demiuids  the  same. 

AddKl,  I,.  leiO,  Til.  B7U.     Id  tSKt  Sspt.  1,  IBID. 

I  K.I73.  [Am'd,   ieiO.1      Prcsampllon  of  JavladlctloB. 

Where  the  jiiriKdietlon  of  n  niirrotcate'a  i-ourt  to  make.  In  ■ 
ease  «p<'<'ilied  in  the  last  two  sections,  n  decree  or  other  deter 
mluallon.  Is  drawn  in  question  I'ollnterHll)-,  and  the  necessat.' 
parties  were  duly  eited  or  a|i|H'ared,  the  iurisdlction  U  iiresumi'- 
tlTPly,  Rnd,  in  the  absenee  of  fraud  or  eollosion,  ennelnsively, 
estnbliKheil,  hy  an  alienation  of  the  jillisdiclionfll  faels.  r<>ii- 
tnined  in  a  written  pettlic)n  or  nnnwer,  duly  verified,  used  in  ' 
the  surronnte's  court.  The  fact  that  tbe  parties  were  -Inly  ell"l 
la  presnmptivelv  proved,  hy  n  recital  to  that  effect  in  the  decrre. 

L  IB70,  ch.  Sse,  I  1.     Am'd.  T^  »10,  Ob.  BTo.     In  effHI   Srpl.   1,   UVt.    \ 

I  S4T4.  jMrlMdIotloB  not  lost  by  defect  In  rvoovd. 

The  iinrro([ate'B  court  olitaitiN  jtirlsdiellon  in  ever.v  case  by  Ihj 
eiistenie  of  the  jurisdictional  facts  prescribed  by  atatate,  ami 
hy  the  cllnlion  or  appearance  of  the  ncf^essarj'  parties.  An  ot" 
jection  to  n  decree  or  other  defernii nation,  fonnded  upon  «n 
omission  therein,  or  In  the  papers  upon  which  it  was  foiinilefl. 
of  the  recital  or  proof  of  any  fact  necessary  to  jurisdiction,  whicn 
actually  existed,  or  the  fniinre  to  take  any  intermediate  pro- 
eenlinR.  reimired  by  law  to  lie  tnlicn.  Is  available  only  uV"" 
appeal.  Hut.  for  the  belter  proteetion  of  any  party,  or  cIbt 
person  lntcre«fpd,  the  surrogate's  court  may,  in  its  discrcticii. 
albiw  such  a  defect  to  tie  supplied  Iiv  nTnenilnient. 

K  ifwe.  vh.  2Hn.  i  1  (T  Bdm.  ^V:  L.  IBTO,  cb.  tSO,  I  1,  and  I>  UA 
(^  W  (0  Bdai.  3ZT).  «!• 
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I  S475.  Bflevt  «t  ezer«liie  of  Jiirliidl<itl«n. 

Jurisdif^tlon,  once  dul;  exercised  over  anr  matter,  bj  a  snrro- 
sate's  court,  excludes  the  subsequeut  esereiae  of  juriadictfcn  by 
anotber  surrugete's  court,  orer  the  same  matter,  and  all  Ita  ioci- 
dcnts,  eicept  as  otherwlee  specially  prescribed  by  law.  Where 
a  guardian  tias  been  duly  appointed  by.  or  letters  teatamcntiiry 
OF  of  admiaistratioD  haTc  been  duly  issued  from,  or  ony  other 
special  proceed  lug  has  tieen  duly  commenced  in,  a  anrrngftte'a 
court  baring  jurisdiction,  all  further  proceedings,  to  be  taken  in 
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1  2476.  EscInalTe  JnFlaaictloii. 

I'he  surrogate's  court  of  ench  county  has  jurisdiction,  exclusive 
of  every  other  surrogate'a  toui't.  to  take  the  proof  of  a  will,  and 
to  grant  letters  testameutary  thereupon,  or  to  grant  letters  of 
administration,   aa  the   cose  requires,   in  either  of  the  following 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  bis  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  personal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  hia  death,  come 
into  the  State,  and  remaina  unadminialered. 

3.  Where  the  decedent,  not  being  a  resident  of  tlie  State,  died  ■ 
without  the  State,  leaving  personal  property  witbin  that  county, 
and  no  other;  or  leaving  personal  property  which  hna.  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unad- 
ministercd. 

4.  Where  the  decedent  woa  not,  i 
resident  of  the  State,  and  a  petitior.  . 
for  a  grant  of  letters  of  administration,  under  subdivision  second 
or  third  of  this  section,  has  not  been  filed  in  any  surrogate's 
court;  but  real  property  of  the  decedent,  to  which  the  will  relates. 
or  which  is  subject  to  disposition  under  title  fifth  of  this  chapter. 
Is  situated  within  that  county,  and  no  other. 

2  S.  S.  T3,  t  23  (2  Edm.  15):  L.  1S3T.  tU.  4ei>,  I  I  M  Edm,  480).    Sw  |  2(KM. 

i  24TT.   Concurrent  Jurlsaictlan    of   two    or   more  aorro- 

Where  persona!  property  of  the  decedent  is  within,  or  comes 
into  two  or  more  counties,  under  the  circumstances  specified  in 
sabdivislon  third  of  the  last  section;  or  real  properly  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circnmstances 
■pedfied  In  subdivision  fourth  of  the  last  section:  the  surrogate's 
niarts  of  Ihose  ty>anties  have  concurrent  jurisdiction,  exctnaive 
of  every  other  surrogate's  court  to  take  the  proof  of  the  will 
and  grant  letters  teatamentarj-  thereupon,  or  to  grant  letters  of 
sdminiRtrstion,  ns  the  case  requires.  But  where  a  petition  for 
probate  of  a  will,  or  for  letters  of  adminiBtratlnn,  ban  been  duly 
Hied  in  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other. 

Id.,  I  34,  im'd. 
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I  24T8.  JnriBdIetlOD,  boi*  aJteeted  bT  loeslltT  mf  deMn. 

h'ot  the  purpose  o(  conferring  Jurisdiction  upca  a  Burrogale'a 
cour%  a  debt,  owing  to  a  ilfoedtnt  by  a  realdent  of  the  Stittc,  is 
regarded  as  personal  property,  situated  witbin  tlic  county  wlifre 
the  debtor,  or  cither  of  two  or  more  joint  debtors,  resides;  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
pergonal  ptopcrty,  siliiated  within  the  county  where  the  principal 
office  of  the  corporation  Is  situated.  But  tlie  foreguiug  proTluioD 
does  not  apply  to  a  debt  cridenred  by  a  bond,  protnlasory  note, 
or  other  inBtrnnierit  for  the  payment  of  mnuey  only.  In  t^nna 
negotiable,  or  payahle  to  the  liearer  or  holder.  Such  a  dfbt, 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  Siato, 
L  foreign  or  a  domestic  government.  State,  county,  pnblic 
_    __._.-_..._     .J.  porporatimi,  is,  for  the  purpose  of  so  con- 


t  2470.  {Am'd,  18S3.]  JarladlcHoa  In  nei*  or  allend 
connlr. 

Where  a  new  eonnly  has  been  heretofore,  or  is  hereafter 
erected,  or  territory  has  been  heretofore,  or  la  hereafter  trans- 
ferred from  one  county  to  another,  the  iurltidi<.-tioa  of  the  surro- 
gate's court  of  each  of  the  counties  affected  thereby,  to  take  tie 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  locality, 
when  the  petition  is  presented,  of  the  place,  where  the  propfrtr 
of  the  decedent  is  situated,  or  where  the  erent  occurred,  as  tlie 
ease  may  be,  which  determines  jurisdiction.  If.  before  the  erw- 
tlon  of  the  new  connty,  or  the  tronsrer  of  the  territory,  lettera 
have  been  granted,  upon  the  ground  that  the  decedent  died  or 
resided  wltliin  the  county,  Ihe  surrogate's  court  from  which  they 
were  issued,  has  exclnslve  jurisdiction  of  the  estate,  and  of  all 
matlers  incidental  thereto:  and  if  the  place  where  the  decedent 
died  or  resided  is  embrnced  within  another  county,  certified  copies 
o(  any  papers  or  proreedinKS,  filed,  entered,  or  recorded  in  tbe 
surrogate's  court  thereof,  must  lie  tamisbed.  on  the  payment  of 
the  fees  therefor,  by  the  proper  oHlcer.  to  an)'  person  interesled 
in  Ihe  eNtate;  and.  npon  the  latter's  request  and  payment  of  Ibe 
fees  therefor,  the  proper  ofllirer  of  tbe  court  so  having  jurisdictioD 
must  file,  enter,  or  record  the  aame.  in  like  manner  and  with  like 
effect  ns  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  deced^'nt's  desth  or  residence  within  the 
Founty,  the  jnrisdiction  of  the  court  from  which  they  were  Isnned. 
remnins  unaffected  by  any  change  in  Ihe  territorial  limits  of  iti 

!„  18tO.  eta.  20,  II  1  ■D((  S  <T  Edm.  BSS!):  U  18S.1,  eta.  M. 

f  34mi.  Id.i  tritiiBfrr  of  procredlnm  to  proper  oonatr- 

A  special  proceeding  pending  in  a  snrroCTte's  eoart.  whos^  jurifr 
diction  to  entertain  the  same  is  taken  aw'uy  by  the  prorlaioDS  of 
the  Inst  sec'iion,  or  in  consequence  of  the  erection  of  a  new 
county,  or  Ihe  alteration  of  the  territorial  limits  of  a  connty, 
after  this  act  takes  effect,  miiot  he  traniferred,  by  order  of  the 
court  in  which  it  is  peniflng,  to  the  surrogate's  court  haTinjt 
Jurisdiction:  and  the  latter  court  hns  the  same  Jurisdiction. 
power,  and  authority  with  respect  thereto,  which  the  former 
court  would  have  had.  If  tbe  territorial  limits  of  Its  cwmt;  bad 
not  been  changed. 


,G(Hinlc 


JURlSDICTIOIf. 


I  S481.  [Am'ti,  1909.1     laeldcntal  powers  ef  the  ■sprovatc. 

A  Biirrogate,  In  court  or  ont  o(  court,  aa  the  case  requires,  bus 

1.  Ta  Issue  citHtlaus  to  parties 
dtctioD  of  his  court;  aud,  m  B  ci 
the  a.ttendauce  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proc*ediiiK 
in  his  court;  and  n'hore  all  persons  who  are  nectHttarj'  ^turtles 
have  not  been  cited  or  notified,  and  citaliou  or  nolice  bae  uot 
been  waived  by  appearance  or  otUerwIiie,  it  is  his  duty,  before 
procewiinn  further,  so  to  adjourn  the  same,  and  to  issue  a  aui>- 
plementat  citation,  or  require  the  petitioner  to  give  an  additioniil 
notice,  as  may  be  neceHsurj. 

3.  To  issue,  under  the  Heal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witne«*.  residing  or  being  in  nn;  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  atteiirtnnee,  aud 
the  production  of  a  boolc  or  paper  materia!  to  an  Inquiry  pending 
In  the  court 

4.  To  enjoin,  by  order,  an  executor,  ailmlnlstratnr,  testamentary 
tnistee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  hia  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  admlninlrator,  tesln- 
mentary  trustee,  or  guardian,  Hubject  to  the  jurisdiction  of  his 
court,  to  perform  any  duty  iiiipuHed  upon  hira.  by  statute,  or  by 
the  anrrogate's  court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  anide.  or  to  enter,  ns  of  n 
former  time,  a  decree  or  order  of  hia  court;  or  to  grant  a  iietv 
trial  or  a  new  hearing  for  frand,  newly  discovered  evldeni-e. 
clerical  error,  or  other  sufficient  cause.  The  powera  conferred  by 
this  subdivision,  must  be  exercised  only  in  a  like  case  and  In  the 
same  manner,  aa  a  court  oC  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  ttie  surrogate,  made  upon  nn  application  pursuant  to  this 
subdivision,  the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate;  and  his  determination  must  be  reviewed, 
ss  if  an  original  application  was  made  to  that  term. 

7.  To  punixh  any  person  for  a  contempt  of  his  court,  civil  or 
etiminal.  In  any  case  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  pnnish  a  person  (or  a  similar  con- 
tempt, in  like  manner. 

8.  Subject  to  the  iirovisions  of  law,  relating  to  the  disquallG- 
tion  of  a  juilge  In  <'ertaiu  cases,  to  complete  any  nnflnished  busi- 
ness, pending  before  his  predecessor  in  tbe  office.  Including  proofs, 
accountings,  aud  examinations. 

9.  To  complete,  and  certify  and  sign  in  bis  own  name,  adding 
to  bis  signature  the  date  of  so  doing,  all  records  of  papers,  left 
uncompleted  or  unsigned  by  anv  of  his  preileceRsors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  bis 
court,  or  other  papers  remaining  therein. 

11.  With  respei-t  to  any  matter  not  expressly  provided  (or  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  conrl,  according  to  the 
course  and  practice  of  a  court,  having,  by  the  common  law. 
JoiiadictiMi  of  auch  matters,  except  as  otherwise  prescribed  by 

i-.<i",G(Hinlc 
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Htatnte;  and  to  ticrrise  nuch  iQciUental  powpm.  as 
to  carrj-  into  eSivC  the  iiowrrs  exprcHsIf  conferred, 

!  R.  g.  2Sl.  II  0  Slid  U  (2  F.in.  3:l<i.  S:<1);  I..  ls:tT.  ch.  iW.  |  B  « 
Edm.  4BSI:  lil..  |  Bi  (4  K.lm.  497,:  L,  ISTii,  fh.  T4.  I  J  (T  Kdm.  3Uli; 
I.    ISTl,  cb.   424.    I  2.    aud    U    1874.   ctl.   e    |a  E<lni.    S49). 

12.  A  Biirrogate  or  n  clerh  of  the  ttiirroente's  court  has  poirer 
to  administer  oathn,  to  tnke  aOldovtts  htu)  Ibe  proof  aud  ho 
kiiowledBHU'iit  uf  deeils  and  nil  iillicr  hiHininienls  in  Hritintr. 
mid  rertif?  tbe  same  irilh  the  enme  force  and  cCFect  as  if  taken 
aud  certified  liy  a  county  judse. 

Tliln   mitnlLilslod   Bilili'il    liy    I..    lUOtI,    eh.    03.      DrrlTDtlon  —  L.    1»IM.   cb. 


I   24S2.    tAm'd.  lUtKt.}     Apvll«tl*B   at  rbkiMrn  eonflrnm- 

Bach  provision  of  thlp  chapter,  relatinR  to  the  juriadiction  of 
the  HiirroKalc'H  court,  to  take  thp  proiif  of  a  n'ill,  and  to  icrant 
letters  testamentary  or  tetters  of  ndmiuiHtralion.  or  reKUliitlui: 
the  mode  of  proceeding  lu  any  matter  i;aiinei.-ted  with  tlic  emate 
of  a  decedent,  applies,  nnlpHM  othcrwiw  exprenely  declarctl  cliorein, 
whether  the  will  waH  made,  nr  the  decedent  died,  before  or  afler 
IhiH  chapter  taken  erii'ct.  All  acts  hitherto  of  KUrrotEatea  and 
olBcerx  actinic  as  mich  in  completinu  by  certifyinx  in  their  own 
nnmcB  any  nncertlGed  B-llls.  miU  by  slKtiinjt  and  c*rtifyin)C  in 
their  otvti  nnineH.  the  niisiKneil  and  nncertified  records  of  vr\n» 
and  of  other  proofs  and  exaniinnlionH  tnketi  iit  the  prrH-eediuc" 
of  prohftie  ttieteof.  bcfcire  their  predecessors  in  utllce,  are  hereby 
conUrmcd  aud  declared  to  be  valid  and  In  full  compMaucv  with 
the  pre-cxlHtinK  statutory  reiiulrenients. 
L.  18B3,  ctu  ess. 


DoliiHihyGoOgle 


c  IB,  1. 1,  a.  a     DI8ABI  r.ITY  OP  SURROGATE.  g§  a4e8-M 

ABTIOLB  SBCONII. 


^ 


.'.  If  Hirtanta  dtaqDiiUM.  w 
I.  W.;  lo  Now  York  count/. 


I,   fltirniKitc,  wb«D  dUgiulifled, 

I,  2198.  UookB  la '  be   kspl  br  ■umigiti-. 


I  !MM3.  anrroKBts  and  aotlar  aarroaralep  tkelr  •Melal 
dMlvaadsaa- 

Wbere  the  couatr  judge  is  also  sarroKatc,  be  mar  be  desliruated, 
in  aoi  paper  or  iirocecdiug  rclalliig  to  tlie  officii;  of  surrogate,  as 
tbe  lurrogatc  o(  tbe  county,  iritbout  auy  addition  referring  to 
hii  office  HB  count}'  judge.  A  local  officer  electe<1,  as  prescribed 
In  tbe  coDBtitutioD,  to  discharite  the  duties  of  surrogate,  or  of 
conutr  judge  and  BUrrogate,  la  designated  in  tbis  act,  and,  ivhen 
■FtlQg  as  surrogate,  may  be  designated  ae  tbe  "  upecisl  surrogat*  " 
of  his  county.  Where  an  officer,  other  than  Che  surrogate,  acta 
as  aurrc^nite  in  a  case  prescribed  br  law,  he  must  be  designated 
hy  his  official  title,  mitb  tbe  addition  of  the  wocua,  "  and  acting 
surrogate." 

L.  IBM,   cb.  MS  (4   Edm.  EOS):  L.   ISTI,   ch.  SGS,   |   T   (S  Bdm.   214). 
I  24S4.   [AM'd,   1S«8.1    Vaeanor  or  dlsabllltri  wko  t«  aot 
na  aarrosate. 

Where  in  any  ownnty,  except  New  York,  the  office  of  aorrogata 
li  vacant;  or  the  sorroftate  is  riiBBbled  by  reason  oC  sickDets, 
absence,  or  Innacr.  "nd  special  provlnion  in  not  made  by  law  for 
tbe  discharge  of  the  dutien  of  hin  office  In  that  contingency:  the 
dotlps  of  his  office  mast  be  discharged  until  the  Tacancy  is  filled 
or  the  disability  roases,  as  follows: 

1.  By  the  spnclal  snirofntte. 

2.  If  there  is  no  speeial  surrogate,  or  he  Is  in  like  manner 
dldBbled,  or  is  precluded  or  disnualifled,  by  tbe  special  connty 
JodRe. 

3.  If  there  is  no  special  connty  .indite,  or  he  Is  in  like  mannec 
disabled,  or  ifl  precluded  or  dlsqiiallfiod.  by  the  connty  jndfe. 

4.  If  there  is  no  county  jadiie,  or  he  Is  In  like  manner  disabled, 
or  Is  preei^ided  or  diixtnolilied,  by  the  district  attorney. 

But  before  nn  officer  is  entilled  fo  act.  ns  prencrfbed  In  this 
section,  proof  of  bis  niithnritr  to  net  ns  prescribed  In  section 
twentr-ronr  hundred  and  elghtv-BeT-n  of  this  net  most  be  mnde^ 

In  any  proceeding  In   the  surrogate's  court  of  the  count?  0* 
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EingB,  before  either  of  the  officers  authorized  in  tJiii  aection  to 

diBcbarge  the  duties  of  the  office  of  aiirrosute  of  such  couai;  lor 
the  time  beiug,  if  nu  iBsue  is  joiuiHl  ur  u  cuulest  arises  elUier  ua 
the  fuels  ur  tlie  law.  su<:)i  otficer,  in  liis  discretion,  may,  b;  order. 
transfer  such  cases  to  the  supreme  court  to  be  beard  and  decided 
at  a  Hpccial  term  ihereuf,  held  in  sucti  countT,  which  order  iboU 
be  recorded  iu  tbe  surrogute's  office.  A  certified  copr  ot  lucli 
order,  together  with  the  appropriate  certificate  or  certificatet  ot 
the  authoritr  of  the  officer  to  act  as  surrogate,  shall  be  suffideit 
and  conclusive  evidence  of  the  jurisdiction  and  eutborily  ot  tli* 
aupreme  court  ia  such  matter  or  cause.  After  a  Sua]  order  or 
decree  ia  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  court,  the  court  ehnll  direct  the  papers  to  be  retorued 
and  filed,  and  truuscripts  ot  all  orders  and  decrees  made  thereio 
to  be  recorded  iu  the  surruKate's  office  of  such  county;  and  trhra 
■o  filed  and  recorded,  they  shall  have  the  same  effect  si  it 
the;  were  filed  aud  recorded  In  a  case  pending  in  the  surrog&tc's 
court  of  such  couuty. 


t    2468.    [Am'd,    1SD3.]    It   anrrosate    dlaqaBllOed,   wko  ta 

Where  the  surrognte  ol  any  county,  except  New  Tork  [s  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particnlir 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
vest  In  the  several  officers  designated  in  the  last  section,  in  the 
order  therein  provided  for.  If  there  is  no  sucli  officer  qualified 
to  act  therein,  the  surrocste  may  tile  in  his  office  a  certificsla. 
Btatinjt  that  fnct;  specifying  the  reason  why  he  is  disqnalified  or 
precluded:  and  desfgnatinK  the  surrngate  of  sn  adjoining  counlT. 
other  than  New  York,  to  act  in  his  place  in  the  particnlar  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  msttpr, 
all  the  jurisiiictioD  and  powers  of  the  surroi^te  making  tbe 
designation,  and  may  exercise  the  sanie  in  either  county. 
I^  1883.  ch.  <H6, 

I  3486.   [Am'd,  IHBS,  18M.]     Id.|  la  New  T«rh  eavntr- 

In  the  county  of  New  York,  the  supreme  court,  at  a  spraal 
term  thereof,  on  the  presentation  of  proof  of.  Its  authority,  s; 
prescribed  in  tlte  next  section,  must  exercise  all  the  powers  snc 
jurisdiction  i>(  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disquslificd  from  actlnf, 
with  respect  to  ft  particular  matter,  it  must  exorcise  sll  the 
powers  and  jurisillction  of  that  court  with  respect  1o  that  mstter 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  tW 
surrogate  is  dlsslilpd  by  reason  of  sickuesa.  absence  or  Inoscy. 
It  must  exerclBe  sll  the  powers  and  jiirindiction  of  that  coart, 
nntil   the  yacnney  is  filled  or  the  disability  ceases,   as  the  case 

L.  iwe.  cH.  SM:  L.  IWW,  -h.  B4B. 

I  3487.  [Am'd,  ISOR.l    Proof  of  autliAPltr. 

The  authority  of  another  oiTicpr,  or,  in  the  cotinfy  of  New  Tw*. 
of  the  unpreme  court,   to   net   ns   prescribed    in    the  last   Hue* 
HCtlons.  must  be  proved,  in  one  of  the  toUowtui;  modes: 
1133  l-iltlt'jk" 
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1.  Where  the  surrogate  ta  disqunlified,  or  precluded  from  act- 
ing iu  a  particular  luittter,  tliut  lac-t  may  be  |>rove<l  b;  tbe 
■urrut^itle'N  i-ertihcate  tiicri'cir;  or,  except  us  oltaerniDt:  preBvritN!4l 
111  oectiou  ^4tU>,  by  altidBvit  or  orul  tesuiiiuii;. 

2.  The  fact  ibui  iliu  BurroK<itc  m  so  Ulaquulilied  ur  precluded, 
or  tbai  he  is  diuibleil,  or  tliut  the  otGce  in  vacant.  Bud  also  the 
autliurii;  at  the  ulhcer,  ur  ot  the  court,  hb  the  cnae  uitiy  be,  tu 
act  ia  his  place,  may  be  proved,  aud  are  deemed  conclusively 
eatablUbed,  by  an  order  of  a  justice  ot  the  siiprume  court  ot  the 
judicial  district  embracing  the  count;.  After  hucU  an  order  ia 
auide,  the  aurrogate  shall  uut  miilce  the  cfrtificate  specitied  In 
lection  2485' ot  this  act,  and  if  sucb  a  certiticate  has  been  there- 
tofore hied,  the  powers  and  jiirlsdictioa  of  the  eiirrogate  ther«a 
designated,  as  specified  in  that  section,  theuccfortb  cease. 

L.  18SB,  ch.  MS. 

I  94S8.  Id.)  irbeu  &Bd  baiT  made. 

An  order  may  be  made  aa  prescribed  In  subdiviaioa  second  of 
the  last  section,  upon  or  without  notice,  aa  a  jntitioe  of  the  su- 
preme court  of  the  judicial  district  embraciuK  the  county  thinks 
pn^>er.  It  must  recite  the  cause  of  the  maliiiic  thereof,  it  must 
desijniate  the  officer  or  court  empowerp<l  to  diitcliarKi'  Ilie  duties 
of  the  oifiee  of  surrogiite;  and,  if  it  relates  to  a  particular  niatier 
only,  it  must  designate  that  matter.  It  mny,  m  the  discretion 
of  the  justice,  require  an  officer  to  give  MPcurify  for  the  Une  dis- 
charge of  the  duties  therein.  Where  the  ollice  of  surrogate  is 
vacant,  or  the  surrogate  ia  disabled  by  reason  of  lunacy,  the 
Rltomey-Keueral.  if  directed  b^  the  governor,  must,  or  (he  dlstiiet- 
attoriipy.  upon  his  own  motion,  may  apply  for  the  order,  and 
a  jnstice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county  must  grant  it  ujKin  his  application.  A  jus'ice  of  the 
snpreme  court  of  the  judlcml  district  embracing  the  county  may 
■isD  grant  the  order  upon  the  application  of  a  party,  or  a  peraoa 
"S)ut  to  become  a  party  to  any  apecini  procePdiiiE  in  the  surro- 
le's  court.  Where  the  surrogate  is  sick  or  abaent,  the  granting 
an  order  rcsta  in  the  discretion  of  the  justice,  and  Its  effect 
mny  be  qualified  as  the  Justice  thinks  proper. 
L.  18M.  eb.  400.  <  1. 

)  C4S9.  How  unthorKT  ■nperaeded. 

Where  an  onler  h  made  by  a  jOKtice  of  the  supreme  conirt  of 
the  judicial  district  embracing  the  county,  aa  prescribed  in  the 
iHirt  tn-o  aections.  or  an  appointment  is  made  by  the  Imsrd  of 
sapervisors,  as  preserilied  in  section  241J2  of  this  net,  for  any 
cnnse  except  a  vacancy  in  the  office  of  surrogate.  It  may  be 
ri'vnltpd,  without  prejudice  to  any  proceedings  (Jieretofore  taken 
•ly  virtue  thereof,  by  a  Justice  of  the  supreme  court  ot  the  judicial 
di'trit-t  embracing  (he  surroir.nfc's  county,  npon  proof  that  it  woj 
im providently  made,  or  that  the  cause  of  mailing  it  haa  become 
innperntive.  Such  an  order  or  appointment,  made  upon  the 
rroiind  (hat  the  surrogate's  ofHce  Is  Tacatit.  is  superaedrd  without 
any  formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  la  i-nvot^d.  or  (he  vncaney  Is  filled,  as  the 
e  may  be,  the  untlninhed  business,  in  any  proceedings  taken 
virtue  of  the  order  or  npnolntment.  must  he  transferred  to, 
I  mny  be  comoleted  by.  the  aurroeate.  in  the  snme  manner 
I  with  Hke  effect.  n»  wheri'  a  new  surrogate  completes  the 
iDlahed  boainess  of  his  predecessor. 


§§34«0-B8  SURROGATED  C0UHT8.  cte,Ll.«.S 

I  24»U.  [An'd,  ISMt.]  ProeeedlBCB  In  Kew  York  mad  Klmgt 
•OBBtleii  reKuloled. 

Id  a  special  procecdiiiff  co^uiiable  before  a  surrogate,  Ukea 
in  the  supreme  court,  as  prenc-ribtKl  in  cliiii  article,  the  wal  ot 
the  court  in  which  It  la  lukeu,  luuHt  be  uKeO,  where  a  bchI  a 
Qecessary.  The  special  proceeding  must  be  eotltled  in  that  court; 
and  the  papers  tiierein  must  be  filed  or  recorded,  as  the  cate 
may  be,  and  issiivB  therein  must  be  tried,  as  in  an  action 
brought  in  that  court.  The  clerk  of  that  court  mnat  sign  t*A 
record,  which  la  required  to  be  signed  by  the  surrogate  or  th* 
clerk  of  the  surrojtate'H  court.  The  iiwuing  of  a  citfttion  maj  be 
directed,  and  an;  order  intermediate  the  citatiou  and  the  decTM 
innj  be  made,  by  a  judge  of  the  court. 


I  S4»l.  [Am'd,  ISM.]    Id^  transfer  at  pr*ece<Ii 


has  ceased  to  operate,  make  aji  order  to  transfer  to  the  s 
gate's  court,  an;  matter  then  pending  before  it.  Such  an  aorr 
operates  to  transfer  the  snme  accordingly.  Immediatet;  •tin' 
such  a  trnnsfer,  or  after  the  revocation  of  the  order  of  tb* 
general  term,  as  prescribed  in  the  Inat  section  but  one,  the  ttn^ 
rogate  must  cause  entries  to  be  made  In  the  proper  book  ia  hk 
office,  referring  to  all  the  papers  filed,  nnd  orders  entered  w 
other  proceedings  taken.  In  the  supreme  court;  and  be  may  eiiue 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  fccmM 
or  filed  In  his  office,  at  the  expense  of  the  conn^. 


I  S4»a.  [Am'd,  ISBS.]  Tempovarr  ■■navatei  wken  bMtl 
of  ■aperTlBor*  m^r  appoint. 

Id  any  county,  except  New  York,  il  the  surrogate  Is  disahlKl 
by  reason  of  sickness,  aud  there  is  no  snectal  sorrogate,  of 
specisl  county  judge  of  the  county,  the  honrd  of  snperrlsors  mlj 
in  its  discretion,  appoint  a  suitable  person,  to  act  as  snrnNEilt. 
until  the  surrogate's  disahllity  ceases:  or,  antll  a  special  tnm>- 
gate  or  a  special  county  judge  la  elected  or  appointed.  A  pcnoi 
so  appointed  must,  before  entering  on  the  execution  of  the  dqUw 
ot  his  office,  take  and  file  an  oath,  of  ofGce,  and  gire  an  offldil 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  t» 
the  office  of  surrogate, 

I^  18M.  eb.  CM. 

I  3493.  Id.)  eampenutloii. 

An  officer,  or  a  person  appointed  by  the  board  of  anperriwWi 
who  acts  as  surrogate  of  any  connty  during  a  Tacancy  la  tb> 
office,  or  in  consequence  of  disability,  as  prescribed  In  Ihi-  Urt 
nine  sections,  mtist  be  paid,  for  tbe  time  during  which  he  n 
acts,  a  compensation  equal,  pro  rata,  to  the  salary  of  the  tat- 
rogate:  or,  in  a  county  where  the  connty  judge  Is  also  snrrogttt 
to  the  salary  of  the  county  judge.  The  amonnt  of  his  compCT- 
saKnn  must  be  andiled  and  paid.  In  like  manner  as  the  silitr 
of  the  sarropnte.  or  of  the  connty  judge,  as  the  case  msy  Iw- 
Where  an  officer  of  tbe  county  performs  the  duties  of  tbe  ir — 
gate,  wtth  respect  to  a  particuiar  matter,  wlierei))  the  »  "" 
«84 


is  dlsqnalifled  or  preolnded  from  ■.cting,  the  snpfrrriaorH  of  Jit 
eoiint7   muBi   Bltow    him   a   juat   (.-ompvoBation   tor   bin   aervice* 
therein,  to  be  audited  and  collected  in  the  same  manner. 
U  iSTi,  cb.  sse,  i  S  (fl  lUa.  214),  imd. 

I  2494.  ld>t  BBts,  ettb,  -where  aiUI  hoir  reoordnal. 

Where  an  act  ia  done,  oi  a  proceeding  la  taken  by,  before,  (w 
b7  authority  ui",  aii  officer,  or  a,  person  appointed  by  the  board  of 
■nperrisore,  lemporarily  nclins  aa  BUrrogHte  of  any  county,  «a 
prescribed  in  tbiu  article,  Uie  same  moat  be  recorded,  or  the 
proper  minutca  thereof  must  be  entered,  in  the  booiia  of  tht 
■nrroEate'a  court,  in  like  manner  as  if  the  Bame  'waa  done  or 
taken  by,  before,  or  by  authority  of  the  sarrogate  of  the  county; 
and  the  officer  or  peraon  bo  acting,  or  the  clerk  of  the  Burrogaie'a 
court,  mast  sign  the  certificate  of  probate  and  any  letters  so 
isaned,  and  must  certify  the  record  thereof  In  the  book. 

1  2.  8.  80,  I  B3  (2  Bdro,  SI). 

I  3MME.  [Am'd,  1898.]    SoFrosnlci  wkea  »at  to  ke  ooobmI. 

A  anrrogate  ahall  not  be  couusel,  solicitor,  or  attorney,  in  b. 
civil  action  or  special  proceediag.  tor  or  against  any  eiecntor, 
adminialrator,  temporary  edmiuiatrator,  tfstiimeatai'y  trustee, 
ntardian,  or  infant,  over  whom,  or  whose  estate  or  aceounta. 
he  conld  have  any  juriadiction  by  law.  The  surrogate  of  the 
county  of  Monroe  shall  not  act  as  referee,  or  practice  as  attorney 
or  counselor  In  any  court  of  record  in  the  state. 

L.  IBM,  cb.  me. 

t  X4»a.  amrrogmtn,  vrfeen  dlsvoaltfled. 

Id  addition  to  hia  general  disqnalificalioiia  as  a  judicial  officer, 
a  surrogate  ia  disquaiilied  from  acting  upon   an  application  for 

rbate,  or  for  letters  testamentary,  or  letters  of  admiDistratlon, 
each  of  the  following  cases: 
I.  Where  he  is,  or  claima  lo  be.  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  deyisee  or  legatee  of  any  part  of  tbe 

■ily  e«am- 

""3.  Where  heis  named  aa  eiecntor.  trustee,  or  miardian,  in  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

S  IL  8.  TS.  <  48  (a  FjId..  80);  U  18*T,  oil.  4T0,  |  32  (*  Mm.  BM);  L.  MTl, 
dl.   SW,   I  S  (S  Bdm.  214). 

I  Z407.  DlaqnallBcatloai  who  objeetloa  miul  be  t>k«a. 

An  ohjecllon  to  the  power  of  s  BurroRnte  to  act.  bnBed  upon  a 
disqualification,  established  by  special  provision  of  law,  other 
than  one  of  those  enumerated  in  the  laat  secllnn.  ia  waived  l^ 
an  adult  party  to  a  special  proceeding  before  him.  unless  ft  Is 
taken  at  nr  before  the  joinder  of  iBSue  by  that  party;  or.  where 
an  iBsae  In  writing  Ib  not  framed,  at  or  before  the  submiasion 
of  the  matter  or  (jneation  to  (he  Bnrrogate. 

I  B.  S.  ZT<.  I  14  (2  Bdm.  288);  I..  1S44.  c)i.  BOO,  |  6  (1  SdD.  <M]. 

I  S4S8.  Books  to  tte  Icrpt  br  siirravBie. 

Each  snmientp  must  provide  and  keep  the  followluK  bookB! 

1,  A  record-book  of  wills,  in  which  must  b"  recorded,  at  lengMi, 
tnrr  will,  reqnlred  by  law  to  be  recorded  In  hia  uffice,  witli  the 
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il('<:ree  admittiiiK  It  to  probate,  and  also,  if  the  probate  U  not' 
contested,  the  proof   taken  thereupon. 

2.  A  record-book  of  letters  teBtauieDtar;  and  letters  of  admin- 
istratioD,  lu  which  must  be  recorded  all  such  letters,  issued  out 
Of  his  court. 

3.  A  record- book,  in  which  must  hv  recorded  every  decrw, 
whereby  the  account  of  au  executor,  udiuiniatrator,  trustee,  or 
Kuordian  is  settled. 

4.  A  booli,  containing  it  minute  of  every  paper  filed,  or  othei 
proceedinic  tslien,  relatintc  to  the  disposition  of  the  real  properly 
of  a  decedent^  and  a  record  of  every  order  or  decree,  made 
thereupon:  with  a  memoraudum  of  every  report  made,  and  other 
proceedioK'  tnlien,  founded  upon  a  decree  for  such  a  disposition. 

6.  A  book.  coiitaiuiuK  a  record  of  every  decree  or  ordfr,  ttt 
record  of  which  is  not  required  by  this  section  to  be  kept  else- 
where; together  with  a  nemoranduiu  ot  each  execution  issued, 
and  of  the  snlisfaction  of  each  decree  recorded  therein. 

8.  A  book,  iu  which  must  be  recorded  all  letters  of  gunrdlan- 
ahip,  issued  out  of  bis  court. 

1.  A  book  of  fees  and  diBtiursemcnts,  in  which  must  be  entered, 
by  Items,  all  fees  chnrged  or  received  by  him  for  services  or 
expenses,  and  all  disburseinenta  made  or  incurred  by  him,  whiift 
are  chargeable  ngainst  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  if 
a  county  charge. 

S  H.  8.  222.  I  T  a  Edm.  231};  2  R.  S.  110.  J. 60  (2  EdOi.  Ill):  2  n.  S.  lU 
I  IS  (3  Edm.  lb6>;  2  U.  9.  HU,  i  GT  (2  Earn.  SH;  h.  1S8T.  cb.  4W.  <|  9  uri  I 
(4  Bdm.  Ibl};  L.  1SS9.  cb.  SGS. 


the  book,  wliere  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  (urtlier  division  ot  tbe  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case, 
he  must  keep  n  sepnratp  index  to  each  set  of  t>ooka.  Each  decree, 
revoking  the  probate  ot  a  will,  or  revoking  or  otherwise  aSectini! 
letters  testamentary.'  tetters  of  ail  ministration,  or  letters  of  guard' 
ianship,  or  suspending  or  removing  a  testamentAry  trustee,  or 
modifying  or  olnerwise  aCCecling  any  other  decree,  must  be  plniulT 
noted  at  the  end  or  iu  the  margin  of  the  record  of  the  will,  letters, 
or  original  decree,  with  a  reference  to  the  hook  and  page  where 
thf  subsennent  decree  is  recorded.  The  liooks,  kept  as  prescribed 
in  the  laet  seclion,  appertain  to  the  surrogate's  office,  and  must 
be  opened,  at  all  reasonable  times,  to  the  inspection  of  any  pcrsoD. 
a  R.  S.  222.  I  T  <2  Eitm.  232);  L.  IK3T.  cb.  480,  g  2  H  Edm.  4«0). 

I  ZROO.  (Ain'd,  m>n.)  Paiters  and  books  to  be  ppeaerred 
and  bonds  died. 

The  Barrngate  must  cnreftiTly  file  and  preserve  in  his  offiw. 
every  deposition,  otfidnvit,  petition,  report,  account,  voucher,  or 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deb'ver 
to  his  Buccefsor  nil  tlip  papers  and  books  keot  bv  him.  All  Iwnifs 
re(]nlred  to  lie  filed  with  the  surrogHte,  or  in  his  office:  must  be 
proved  or  Brfcnowledged  as  deeds  are  required  by  law  to  Be  proved 
or  acknowledged. 


i-.<i",G(Hinlc 


c.  18,  t.  1,  a.  2  GKKERAL  DUTIES.  SS  2501-03 

I  aSOl.   [AB*'d,  18»B.]    VlbtM   fee-  not   to  lis   okmi-KOdi  ro- 
port  of  fees. 

If  the  inventory  at  peraonal  property  of  a  testator  or  iutestate, 
filed  ill  the  oUite  of  the  sui-rugate,  does  not  exi^eed  the  autD  of 
one  thousand  dollnrB,  uo  fees  lor  uuy  scrviceH  dune  or  neTfomied 
b7  the  surrogate  shall  be  charged  to  or  received  Iroui  the  exei:u- 
tor  or  aduinislrutor.  1(  the  petition  for  letleru  testiuueiitary  or 
of  administration  sball  allege  that  iu  the  belief  of  the  petitiouer 
the  inventoiy  will  not  exceed  such  amount,  no  feea  shall  he  re- 
ceived until  It  npjjears  from  the  Inventory  wheu  filed  that  the 
p«nH>aaI  properly  does  not  esceed  that  sum.  On  the  appointment 
of  a,  guardian,  if  it  asix^ars  that  the  application  ia  made  for  the 
pnrpoBC  of  uunblicg  the  minor  to  receive  bouuty,  arrears  of  pay 
or  prize  money,  or  pension  due*  or  other  dues  or  gratuity  from 
the  federal  or  stale  covernment,  for  the  serviceB  of  tlie  parents 
or  brother  of  such  minor  iu  the  military  of  naval  service  of  the 
United  States,  no  feea  shall  he  ehnrced  or  received.  The  surro- 
gate of  each  county,  except  Neiv  York,  most,  at  bis  own  cipeniie, 
make  a  report  to  the  hoard  of  Biiperviaors  of  the  county,  on  the 
tnt  day  of  each  annual  meetiog  thereof,  containini;  a  statement, 
verified  by  hia  oath,  of  all  fefa  received  or  charged  by  biin  for 
services  or  exneoses,  since  the  last  report,  and  of  all  dlsburae- 
.  ..   .1 1  ..___■__.  .L.  ._  jj^  jji^  county,  stating  par- 


I  asea.  (Added.  lftOe.1      Book*  for  recordtiiB   ImtrameBtit 
■ettllBK  enlKteii,  etc. 

t  provide  a  book  in  which  nhall,  upon  the 


gettlins  estnten.  in  whole  or  in  part,  executed  by  &„„  ...  „.,..c 
erecotors,  admlnistratorH,  or  tp«tamentnry  trusteea  nud  one  or 
more  legatees,  deviHeps,  distributees  or  creditors;  also  like  inslrn- 
ments  executed  by  gunrdianii  and  wards  who  have  aftuined  full  ' 
age:  also  inxtrn merits  atknowledgtng  parment  of  monevs  pursuant 
to  the  provisions  of  defrees  for  the  Judicial  settlement 'of  nci'ouiits 
of  pxecutorH.  administratom  feBfnniPiitary  trudteen  and  cunrdii'iii 
Erery  sncb  Inatrument  to  be  recorded  ahnll  be  acknowledeed  or 
proved  and  certified  m  like  manner  an  would  be  rciiufred  in  the 
ctse  of  a  deed  of  real  estate  to  be  recorded  in  the  same  conntv: 
and  the  record  thermif,  or  a  certified  copy  of  such  rword.  ahall 
be  presumptive  evidence  of  the  contents  of  siirh  Inwniineiit  ami 
its  due  execution.  The  person  presentini;  nnv  such  inHtniment 
for  record  shall  rny  to  the  clerk  of  the  mirrouate's  court  a  fee  of 
ten  cents  fiir  each  folio.  The  expense  of  providing  the  book 
■peciSed  in  this  ~—*' —  '~ •-  -' 

U   1904.  eh.  3S0. 

I    3603.   Wbut   papers   to  be   transailtted   to   seeretnrr   of 
slate,  espeneeii   thereof. 

A  surrogate  who  aclmils  to  probate  the  will  of  n  person.  wh<i 
was  not  a  resident  of  the  State  at  the  time  of  hia  death;  or 
prants  orij-inal  or  ancillary  letters  testamentary  upon  such  a  will, 
or  original  or  ancillary  letters  of  ndminstrntiou  npon  tbo  estate 
of  such  a  person;  must,  within  ten  dnya  tliereufter.  transmit  to 
the  secretary  of  Stntc  to  he  filer)  in  his  offl.'P.  n  cprtified  eopv  of 
thP  wtil  or  letters.  The  sitrroente'n  fees  for  mskinit  the  copy, 
and  the  expenses  of  transmission,  must  he  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  npon  his  warrant. 
X  B.  «.  so,  I  M  (3  Edm,  8S),  am-d. 
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ARTICLE  THIRD. 

Clerkg;  etenographers ;  mUcellaaeoua  proviatotu. 

8k.   2BM.    Sqrreg.te-B  rmirt ;    wh™    10   be   open. 


I   »H>4.   tAtn'd.    188S.    IMffe.l      SOPPomte's   conrti   whn   ts 

The  snrrogateB'  coart  is  alwavH  oiwn  for  the  trannactiun  ot  »af 
buBinpBS,  ivithin  itH  powers  and  jurindiction.  The  ituiTogatifS  u( 
the  city  anil  pounly  of  New  York,  from  time  to  time  must  apiwint 
BDd  may  alter  the  times  nf  holding  t^rms  of  that  court  tor  Ibr 
trial  of  probate  proceedings  and  for  the  hearing  of  luotiuna  anil 
other  chamber  buainess.  Tliey  muHt  prexcrihe  the  duralioa  of 
Buch  terms,  and  ansiyn  the  aurrof-ate  to  preside  and  atteoiJ  at 
the  terms  so  appointed.  In  case  of  the  iuabilitr  of  a  eurrogale 
of  that  pountv  to  preside  or  alteiid.  the  other  surrogate  may  pre- 
side or  attend  in  his  place.  Two  or  more  terms  of  the  aurrognles' 
court  may  be  npjioiutcd  to  he  held  at  the  same  time.  The  lena 
ot  that  court  held  at  the  chambers  shall  dispose  of  all  busineM 
eicept  couteKted  probaie  proeeedinss;  all  conteHted.  probate  pro- 
ceeduigs  shall  be  disposed  of  at  the  trial  term.  An  unpoiDtment 
mast  be  publiRhed  in  two  newapapera  published  in  tbe  city  of 
Xew  York  during  or  before  llie  first  week  iu  January  In  earh 
yt  ar;  eicept  that  the  surrogates  of  that  county  may,  by  notice 
to  be  publwhed  In  two  newspapers  in  the  dty  of  New  lorli  (or 
nt  least  five  daya,  appolut  the  time  for  holding  chambers  and  trial 
ternia  during  the  year  eighteen  hundred  and  ninipty-tnree.  All 
(he  powers  eoiiferrcii  by  law  upon  Itie  aurrogale  of  the  city  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogalfs 
of  tlie  anid  i4ly  aud  eounly;  and  there  shall  be  published  in  the 
offlcinl  Inw  paper  piiblinhed  in  said  county,  upon  Monday  of  every 
week,  under  the  name  ot  the  surrogate  making  the  eevi^rut  ap- 
pointments, a  full  and  tme  list  of  the  names  of  all  appraisers, 
transfer  tax  appraisers,  Ri)ecial  guardians,  referees  and  temporary 
adminlstratoni.  which  eltlier  surrogate  shall  have  designated  or 
appointed  during  the  preceding  week,  together  with  the  names  of 
the  proceedings  in  which  they  were  appointed  and  the  dates  ol 
aaid  appointments. 

U  ises.  <h.  D:  I^   IRDS,  i-h.  nns,      in  tfteet  Sept.  1,  1889. 

I  2Sns.   lAin'd,  IMKl,  IH92.I     Whrn  onrroKat*  to  mttrm*. 

The  Kurrogate  muKt.  unless  prerented  by  sickness  or  other  nn- 
sroidable  casualty,  attend  at  his  olSce  on  Uooday  ut  jCBch  weeli. 


1 18, 1. 1,  a.  3  CLERKS.  (j 

exraiit  clarimt  the  month  ol  Angngt,  op,  wh^re  Monday  is  n  imbiic 
holldn;,  on  tho  fnlluwiiis  'I'lii^Kilay,  lo  txcc-ute  thu  poivors  tun- 
fwreU  iiud  tlie  ilutk-ti  iJH»iiwa  uuoii  liiiu.  But  lUt-  suniiKiitu  of 
iny  puiinly  way,  by  an  iiiatrunifni:  iu  writing,  nmior  his  iinnd, 
filed  ia  the  otBcc  of  the  clerk  of  the  cuuntj,  ni  icnst  tiveuly  linvs 
hcfow  the  first  U;ij-  of  Jnnnary  ia  any  yi-iir,  {IchlsMiitP  u  day  of 
the  wivk,  other  than  Monday,  on  wliii  li  lie  will  ntteim  nt  bla 
offlre,  or  a  monlli,  other  than  Angust,  duriuK  whii-h  he  n-Ill  lie 
■hsent  therefruiu,  or  liulh,  durini;  thnt  year;  iiud  inhere  tho 
TOunty  judge  Is  also  surrogate,  he  is  not  required  to  altenil  at 
his  omi'p  on  any  day,  whni  the  i-ounty  court  or  eourt  of  sesHiiina 
t  sitting.     The   anrmgnte   niiint   also   exec^utc   the  dutlfH  of   hiti 


olBee,  at  wnph  other  times  nnd  iilaoes.  ivithin  his  county, 

Cul.lip   (Hinvenient'p   refiuiri'.t.     The   Burrctpate   may   ai)m 
'ttern  tPNtamentnry,  of  ndminiHtrHlion  ami  Kniirdlaustiti). 


lay   a\ini   dM'ref^i, 


ders   diiriiiK   the   luonlh   of  AuRnst   or   Hiich   other   month   im   lie 
nliall   designate  for   his   Tn<'nIiou,   ivheroriT  he   uhalt   be   imsHiug 

:    (4  Kdia.  KOG)i   L. 


I  aSOO.  When  uid  where  canrt  held  by  rvantT  Jodice. 

The  snrmttate's  court,  in  a  eouoty  whore  the  county  jiidtte  in 
also  flarrotcBte,  may  )>e  held  at  the  time  and  |>1»ce  fit  wliir-h  tltp 
(:o«al}  cuurt  is  held;  and,  in  that  cnDc,  the  order  of  buxiiwHH  of 
tli.-  roanty  ronrt.  the  court  of  ixwdonM,  nod  the  surrogate's  court, 
is  under  the  direction  of  the  county  jtidge. 

U  1S4T,  ck.  380.  I  3S  (4  Eda.  SSS). 

I  2SOT.    [Aiu'4,  lOOa.]      Seal. 

The  seal  of  the  surrOKnte  of  each  county  shnll  continne  to  he 
tli«  seal  of  the  tmrrugale'M  cuurt  of  thut  county,  and  niuiit  b« 
Died  a»  snch  by  an  oHtccr  who  disi'liurt;i>N  the  duties  of  the  furro- 
iCBte.  A  dMcriplion  of  mich  of  Kui'h  seala  niiiHt  be  deposited  und 
recorded  >d  llie  nltlce  of  the  scerctar?-  of  state,  nnlcss  it  liaa  ul' 
reedy  been  done:  and  innst  reniain  of  record. 
Ani'd  by  I.   1*09.  rh.  «n.    C-^nr-  ritll  PnKTlliii*.  (  Sni>7,  mnblDMt  wlih  thn 

Uw.    M    ^.    1^.    184.     »re  vnU  e»  ut  DMP4  tir  Uoard  ft  Hlllatory  on- 
B^IIdilloti  at  rud  It  i-wlc. 

(XMS.  CtrrlLU  In  «arvaK«te'a  oBee. 

Rncli  tnirmpite  may  appoint,  and  at  pleasure  remove,  ns  tnnny 
t^erfni  for  IiIh  office,  to  be  paid  by  the  eouuty,  as  the  hoard  of 
snperviRora  of  his  mmity.  or.  iu  llie  city  and  eonnty  of  New  York, 
the  board  of  aldermen,  authorize  him  no  to  nppofnt.  The  lior— ■* 
of  siiperTlsors  or  tlie  lioani  of  aldrmien,  as  the  cf~"  —  -'- 
mast  fix  the  comi)en»ation  of  the  clerk  or  cin'ha  n 
and  may  authorize  them,  or  either  of  Ihem.  to  reee 
or  bis  own  use.  th«  lenal  fves  for  muklntc  coiiii*  of  any  ni'oro  or 
paper  iu   the  office  of  the  surr'«nte.     A  surroKnte  may  appoint. 


anpnnied; 
e  fiir  tlirir 


_.   plensnre   remove,  as  many   additional  cjerka,  to  be  paiU 

by  him,  as  lie  thinks  pn'per. 

Bciimli«  u  to  cointy  of  New  T«r*  by  U  ISM.  eh.  SBO.  |  II. 
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I  aBoa  [Ani'd.  IHO-a,  ItHHt,  1l*0.t,  ll>07,  19US,  IttOft.l  Clerk 
or  •urrUKate'ii  con'li  (Ivpnty  clerk  of  nirrovcte's  eomrt) 
)io4T  ■.ppoluleill  tbeir  tfitvr^tH, 

By  a  written  order  Glcd  <>■")  I'ccordcd  in  bis  office,  which  he 
may  !a  like  mauner  rrriike  at  plenaiirf,  u  Hurrugate  may  appoint 
a  clerk  of  the  siiirosntf'a  court,  aud  in  niiy  countj-  coutaining  a 
city  of  tiic  Mecond  cIilhh,  nud  in  tlie  coiiuty  of  Mouroe.  the  sur- 
r»vnle  niiiy  also  aniiniiit  u  deputy  clerk  of  said  court.  Both  eaid 
clerk  and  dcpnty  clerk  slinll  lie  paid  by  the  county,  aud  the 
board  of  supervisors  or  board  of  aldermen,  as  the  case  rtquires, 
niuitt  fix  the  couirieuRatlon  of  the  clerk  and  deputy  clerk  so  ap- 
pointed.  The  clerk  and  deputy  clerk  no  nppolnt«l  may  severally 
exercise,  concurrently  with  the  Burroeate,  the  following  piiwera 
of  the  surrogate: 

1.  He  may  certify  nnd  Rign  as  clerk  of  the  court,  or  as  depnty 
clerk  of  the  court,  an  tlic  cii^e  may  b«.  any  of  the  records  of  the 
I'ourt,  Including  the  certificate  specified  in  section  twenty-six  hua- 
ilred  and  twenty-uinc  of  this  act.  nnd  the  records  and  papera 
specified  In  suliitlTision  nine  of  section  twenty-four  hundred  and 
eiKhty-one  of  this  act. 

2.  lie  may  isHue  any  mandate,  to  which  a  party  is  entitled  as 
of  course,  either  uncondilionnlly  or  on  the  filing  of  any  papn-: 
and  may  sinn,  a*  clerk  of  the  court,  or  as  drputy  cferfc  of  the 
court,  as  the  caHe  may  be.  and  affix  the  seal  of  the  «oart  to  any 
letters  or  mandate  issued  from  the  court. 

:i.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth 
of  this  act,  a  coiiy  of  any  paper,  reonired  or  permitted  by  law  to 
he  fil<'d  or  recunl^d  in  the  surroxate  a  olDce. 

4.  He  may  adjourn  tu  a  definite  time,  not  exceediDK  thirty  days, 
nny  matter,  when  the  siu-rognte  Is  absi'nt  fntm  his  office,  or  un- 
able, by  reason  of  other  engBgements.  to  attend  to  the  same. 

5.  He  may  take  the  ackuowledgmcnt  or  proof  of  any  Instni- 
ment,  to  bo  tujed  or  filed  in  the  coiu^  of  which  he  is  clerk  or 
deputy  clerk.  Kaid  deputy  clerk  shall  also  act  an  confideullal 
clerk  to  the  surroKnte. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  o 
Kings  and  New  York  may,  with  the  approval  of  the  80:._„_,,  ,. 
Burrogntcs  of  his  county;  autboriie  or  deputize  one  or  more  of  the 
other  clerks,  eroployed  m  the  mrrogste'a  office  of  his  county,  tn 
sign  his  name,  and  exercise  surli  of  tile  other  powers  oaoferrrd 
upon  him  liy  this  section,  as  he  shall  designate.  The  surrogate 
may  nrohiliit  the  clerk  and  deputy  tierk,  or  either  of  them,  from 
exercising  any  powers  specifiGd  in  this  section,  but  the  prohlbhion 
does  not  affect  the  validity  of  auy  act  of  the  «l*rk  or  deputy  clerk 
done  in  disregard  of  the  prohibition.  The  clerk  or  deputy  clerk 
or  otbiT  person  empliijed  in  any  capacity  in  a  snrrogate'a  office, 
slialt  not  art  an  appraiser,  as  attorney  or  connsel,  or  as  referee. 
or  spei'hll  guaritiau,  in  any  matter  before  the  surrogate. 

T,.  1SI13,  eh.  aso;  I^  IIWO,  fb.  fi3l;  I^  tUO.1,  rh.  42;  I..  IBOT.  ch.  IO»i 
U  ions.  <■)!.  im.     In  piTprt  April  n,  ions. 

7.  The  clerk  of  the  surrogate's  court,  of  each  of  the  counties  of 
this  state  shall  Immediately  upon  the  filing  in  the  office  of  the 
BtirrogBte  of  any  decree  or  order  of  such  court  directing  the  de- 
posit of  money,  either  acfnally  in  the  hands  of  some  person  oi 
persons  or  thereafter  arlalng  from  the  sale  of  real  estate  de- 
scribed in  any  such  decree  or  order,  with  the  county  (reasurer  of 
his  county,  or  in  the  case  of  the  connty  of  New  York,  with  the 
chamberlain  of  the  city  of  New  York,  or  upon  the  filing  in  the 
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e.  18, 1. 1,  a.  3  CLERKS.  a  iilOr-U 

said  BurroCBte'fl  Office  of  any  treasurer's  or  cbnniberlaiD's  receipt 

atatius  tbat  a  uum  of  maiii'jr  has  beou  deposited  witli  such  treas- 
urer or  diambcrlaiD,  iu  aoturduuL'i:  nilh  a  ilod'cte  or  unler  of  all; 
Buth  Burrugftte'H  tourt,  etitPr  in  a  book  to  be  keyt  in  Ills  oDtce 
for  tbat  i>iirpose,  to  be  known  as  n  eourt  and  trust  fund  reiriatpr, 
the  title  of  the  proceedinB,  or  the  name  of  the  estate  in  wMi* 
aurh  lif^ree  or  order  was  made,  togethra  with  a  ntatetaent  of  the 
amnnut  so  liepoalted,  r)r  ordered  to  be  deposited,  if  said  decree  or 
onler  rontaina  the  amoitnt.  nf  Hanie%  and  the  name  of  tiie  person 
or  persona,  if  anj.  to  wltotn  naid  money  ii<  ordered  to  be  paid, 
and  the  date  of  tVe  fiUaH  of  the  aaiue  or  of  snch  receipt  as  herein 
■nentluned. 
Till'.    RubdltJBlon    sddnl    b;    I.    1B09.    i-b.    AS.     IlprlTiillon  —  L.    1MB.    rfa, 

X3U.  I  s.  u  Bn'd  i>7  I.,  laen,  rt,.  n44.  I  .1.  tnn  l.  mos.  rh.  isn.  I  3. 

Bh  note  18  ot  mttet  ot  Bund  <i£  Buitfta?  CgcunUdMlon  Rt  euil  of  code. 

t  2S10.  lAm'd,  18U4,  11MB,  IMM.I  Addlllonal  ponera  ot 
elcrltjt  ot   narruBatea'   cunrln. 

The  tlerk  ot  the  BurrogHte'a  fourt,  aud  in  the  county  of  Kings 
two  other  clerks  to  L«  designated  by  tlio  Hiirrogati',  id  addition 
to  (he  puwem  ennmenited  in  section  tweuty-tive  linndred  and 
nine,  may  enerclse.  concurrently  with  the  iinrrogate  of  the  eoiinty 
the  following  powers  of  the  sHtrogate;  On  the  return  of  a  cita- 
tion issued  from  eucb  Horrogate^  court  on  a  petition  for  the 
pruliate  of  a  will,  where  un  objection  to  the  name  In  filed,  or, 
where  all  the  persons  entitled  to  l>e  cited,  sign  and  verity  the 
petition,  or  pejr«OBellj<,  or  by  attorney,  appear  on  Uic  probate 
thereof.  caUHe  .ttte  wKueii«ea  t4>  tbc  wiU.  to  lie  uuimijied  bttfiir^ 
bim.  ^ncb  exumination  niuat  be  reduced  to  writiiij!,  and  for 
snch  pnrpone,  they  arc  hereby  authorised  to  adtntnlnter  and  cer- 
tify oatbe  and  attlmiationH  tn  such  eaiwn  in  the  aanie  manner  and 
with  the  oume  effect  as  if  admlniitered  and  certified  by  the 
Burrogale. 

I.  }8M,  th.  2Ui  U  IBOt,  di.  SIS;  L.  IDOe,  cb.  WS.  Id  cKtct  Uir.  % 
IMS. 

I  ZSIl.   FAni'd,   IWOT.I      So>i-*V*<e  liable  tor  ol^rk'ii  sets. 

A  snrrocnte  hereafter  elected  or  appointed,  and  the  snreUca  in 
bis  ofibdol  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  or  the  Hurroi^te'n  conn  in  the  discharfce  of  liin  offldal 
datien,  dnring  tbe  Hurrogate'n  term  of  office,  aa  if  the  net  was 

performed  by  tbe  aiirrogHle.  The  surrogate  may  take  serurity 
from  the  clerk  or  detpnty  clerk,  or  either  of  Ihcm,  to  indemnify 
Um   a4!HlDat   the  liability  created  by  thia  section. 

Pormrtlr  1  ^10.  See  I.  ISftl,  cb.  aee.  Am'd  L.  1907.  ch.  !0Q.  In  effect 
■ept.    1,  fOOT. 

taS12.  lAn'd.     100»,     lUlO.l 
«era    for   mirroBBtea'    cooPta 
Brie  eoantle*. 

The  Furrogate  of  each  of  the  conntien  of  New  York,  KinRa 
md  Brie,  ninst  appoint,  and  may.  for  cnnse.  renKne,  a  atenoK- 
nipb«T  for  his  cnurt,  who  In  entitled  to  a  salary,  fixed  by  law.. 
and  to  He  paid  as  the  aalariex  or  clerks  iu  the  surrogate's  office 
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aro  puld.  In  tUe  count]'  of  Brie  the  Mtary  of  eald  stpaograiilier 
aliall  l>e  fixed  liy  the  board  of  aiiprrTison,  and  the  pajnieut 
of  Kiifh  ^nlarf  shall  be  provided  for  b]"  snch  board  in  the  xainc 
mannor  as  olhur  county  ezpeiisea  are  paid.  The  anrrugate  of 
Kings  Miiinty  muy  appoint,  aud  at  plea*UTo  remove  all  atleod- 
•nts  and  Dieaaeiigerg,  and  c«urt  officers  in  his  court,  who  mast 
attend,  from  day  to  day.  the  terms  aud  sittings  of  the  court 
to  preserve  order,  and  to  perform  whatever  servicM  may  be 
rei]uin>d  of  him  liy  the  BurroKale.  The  ■urroga'te  of  Erte  coanty 
niBy  npiminl,  and  at  pleasure  remove,  one  court  officer  to  attend 
his  court  aJid  to  perform  such  duties  in  re8|>ect  thereto  as  the 
Kaid  HurroRale  may  preHcrilie.  Such  officer  shuli  possess  ali  the 
powers  of  otucera  deaiRoated  by  aheritts  to  attend  upon  such 
courts,  and  shall  receive  a  aalory  to  be  Sied  by  said  surroRntp, 
not  to  eiceed  one  thonsand  tw»  hundred  dollars  a  year,  to  be 
paid  in  equal  monthly  paymenU  by  the  treasurer  of  tbe  Munty 
of  Erie. 
Am'rt   bj    t..    1909,   i-h.   as.      DeriT»tlon  —  0»lf   CTtII   Procdurr.    II    05-K. 

"f  1  •«  •«  Jmll'rtiirj'' Uw.   ifsaO.  l^ai"'3M.     Tot  KmnlBilcr'^ut  ■  K 
K*  laiMarj  l4iv,  11  IWI,  ifii.  sni.  £31-23.1.  279.  403.  «U.    See  nota  10  Lit 


J  2KTS.   lAn'd,    18SX,    ]»»«,    IHOZ,     lINm,    IMM.    IMKC,     ISM, 

The  surroRate  of  each  couuly,  except  Xcw  York,  ESogs,  Ham- 
ilton, Queens,  Richmond  and  ICrie,  may,  iu  bia  diacretioii,  ap- 
rolnt.  and  at  pleasmre  remove,  a  atcnoerapher  for  bis  court,  wbo. 
except  in  Suliivan  county,  eliali  receive  a  salary  to  be  lixeil  b.v 
such  RitrroKate,  not  exreeding  In  counties  havinit  n  population 
less  than  thirty  thousand,  eiglit  huudrid  dollar*  per  annum: 
iu  eoontien  having  a  population  uf  thirty  thounatid  and  not  more 
than  fifty  thousand,  not  exceeiUng  one  thoitsand  dollam  per 
annum,  aud  in  ciinntlen  having  a  population  tiiceediug  fifty 
thousanil.  unt  exceeding  twelve  hnndred  dollars  per  annum. 
ex<-epl!  that  in  eonuties  in  which  are  located  cities  of  the  sL-coud 
class,  or  in  counties  in  whiih  are  located  three  citii»s  of  the  ! 
third  class,  such  sal.iry  xhatl  not  eioeed  eighteen  tanndt^d  dol- 
lars per  annum:  and  in  any  county  wholly  containing  a 
of  the  tirst  class,  such  salaries  shall  not  exceed  two  thousand, 
dollars  per  annum.  The  population  of  the  several  counties 
be  delerinined  \iy  the  last  preceding  census.  If  a  regnlar  stenug- 
raphcr  is  appointed  in  i^nliivan  county,  bis  salary  shall  be  fivi] 
hundred  doUars  per  annum.  The  board  of  super viijurs  ahull 
provide  tor  the  payment  of  such  salary  in  the  same  maun 
other  county  expenses  are  paid.  Biich  stenographer  ahall  deliveq 
to  the  surrogate  of  the  county  a  full  copy  of  all  the 'miautca 
taken  hj  him;  and  on  the  receipt  of  his  fees,  not  exceeding 
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tkre«  c«nls  pta  tolio,  n  like  covy  to  the  paitj',  or  «acb  of  the 
parlies,  to  the  proceedins  in  which  the  mioutes  wer«  taken,  ez< 
oept  tfant  in.  the  countiea  of  Onondi^A  and  Monroe  eu«h  tecs 
shall  not  exceed  ax  cents  per  folio.  When  not  actuuUr  engaged 
in  the  diitcherge  of  bis  daties  na  Btenographer,  he  eball  perform 
8Dcb  cleric^al  duti^B  in  oonnrctloQ  with  the  sorroKttte'H  court  aa 
t'  e  RRrrqgate  mrei'tii.  In  cuuatics  wherein  the  surrogate  is  also 
Gonntr  judge,  the  atenograplier  so  appointed  ehall  bo  the  steuog- 
mpber  of  the  coiintr  court,  nnd  ehall  perform  the  duties  per- 
taining to  a  Btenographer  of  tbe  cuustf  court  without  adUitiuual 
compensation.  In  conntiea  where,  for  anj  cause,  a  regular 
stenographer  for  his  court  hna  not  been  apiiointed,  as  provided 
by  this  section,  the  Burrogntc  niny,  in  iudividnal  proceedings 
r  iniring  the  nervicoa  at  a  stenoKrapher,  appoint  n  Menngrapher 
who  shftU  be  paid  a  reasonable  compentinfion,  certilied  by  the 
surrogate  in  every  case  in  which  be  tiikea  notes  ot  teatimony, 
from  the  sstate  or  matter  ii.   which  such  serviccB  are  rendered. 

An'il  bf  L.  isas,  ck.  B8e:  L.  IH«,  cb.  24B;  L.  VIOl.  ch.  2W:  L.  1903, 
rh.  «0;  L.  1904,  eb.  aa:  L.  1*0,1.  fh.  870;  I..  ISm,  cA.  aSB:  L.  ISM.  cfe. 
3J0;   U   IVIO.    ch.  KB.     In  effect  Sept.  1.   IDIO. 

I   aurrocate's   eonrt 

The  surrogate. of  Kings  county  must  from  time  to  time  ap- 
point nnd  may  at  pleasure  remove  an  Interpreter  to  be  attached 
to  the  anrrogate'a  court  of  said  county.  Such  interpreter  shall 
rw*irc  o  salary  of  eighteCTt  hundred  dollars  per  annum  to  be 
paid  by  tbe  comptroller  of  the  <4ty  of  Vev  York.  In  monthly  ln< 
stalmMts  and  ahall,  before  entering  upon  his  duties,  file  in  the 
olllce  o*  the  derk  of  the  contity  ot  Kings  the  constitutional  oath 
of  oSce  In  wtich  there  shall  also  be  incorporated,  language  to  tha 
effect  that  he  will  fully  snd  correctly  interpret  and  translate 
each  question  propounded  through  him  to  a  witness  and  each 
■nawer  thereto  in  sold  courts.  The  compensation  for  the  abave 
Interpreter  to  be  taken  out  of  the  amount  appropriated  for  tbe 
■opport  of  tbe  BtM  anrrogste's  court,  or  from  any  other  con- 
tingent city  fnnd. 

Added  by  L.  IBoe,  ch.  «5.  Tieil™(Inn  —  (Virt*  CItH  PncsdaM,  |  SWt. 
roT  rFnuEBdei  of  H«Iha  M*  JodlctiiT  I.1W,  II IW.  SS3-3SD.  Ban  note  IB  at 
notes  of  Boird  ot  Slilnto  17  ConsoUilAtloa  al  end  of  Code. 
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:   cxprcBBlona    mari  la 

In  constintng  tb«  proTlaionn  of  this  chapter,  tlie  followins  rain 
mast  be  observed,  except  where  a  contrar;  intent  is  eipreBilr 
dectartHl  in  the  proTlsioD  to  l>e  coDstraed,  or  plainly  appaieni 

from  the  context  thereof; 

'  1,  The  word,  "  totetitate "  sigDlfies  a  person  who  died  withont 
leaTJiiB  a  valid  will;  btit  where  it  U  used  with  respert  to  p■^ 
ticiilar  property,  it  siftnifies  a  i)erson  who  died  withont  cffectnallr 
disposltiK  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  "  assets  "  signifies  personni  property  applicable  to 
the  payment  of  the  debtg  of  a  deeedent. 

3.  [Am'd,  l&OO.]  Tlie  word  "  debts  "  includes  every  claim  ud 
demand,  upon  which  a.  judgment  for  a  sum  of  money,  or  direct' 
ins  the  payment  of  mcmey,  could  l>e  recovered  in  an  action;  and 
Ihe  word  "  creditor "  IncludoH  every  person  having  such  a.  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tiun,  or  any  person  having  a  claim  for  funeral  expenses. 

L.  IBOO,  ch,  IZO.    In  etfet  Sept.  1.  IDOO, 

4.  The  word,  "  nill "  signifieti  a  last  will'  and  teatament,  and 
includes   all   the   codicils   to   a   will. 

5.  The  CKpression  "  letters  of  ad  mi  Hint  ration,"  includes  letten 
Of  temporary  admiuistratioo. 

0.  The  expreHsiou,  "  LeBt anient ary  trnatee,"  includes  every  per- 
ton,  except  an  execntor,  an  adminixtrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  Ijy  a  will;  ood  it  ioclnda 
such  an  e^tecutor  or  aUuuuiatrator,  wbero  he  is  a^tling  in  Iht 
execution  of  a  trust  created  l>y  the  will,  which  is  separable  fron 
his  fuucUons,  as  executor  or  administrator. 

T.  The  word,  "  surrogate,"  where  it  In  used  in  the  text,  or  in  t 
bond  or  nndertakiog,  given  pursuant  to  any  provision  of  Ihi* 
L^iapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

'8.  The  eipreasion,  "  judicial  settlement,"  where  it.  is  applied  lo 
nn  acconnt,  Kignifles  a  decree  of  a  surrogate's  conrt,  whereby  the 
account  is  made  concluBive  upon  the  parties  to  the  special  prfl- 
cceding,  either  for  all  purposes,  oz  for  certain  purposes  spedfied 
in  file  Ktatute;  and  an  account  thus  made  conclusive  ia  said  to 
be  "judicially  settled." 
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0.  Tbe  expression,  "intermnliate  nooonnt,"  ilpnotpR  nn  apM>ufit 
nieil  in  thp  surroRute'B  office,  for  the  purpose  of  dlscloalnff  the  note 
of  the  prrsnn  arconntinK,  and  thc>  condition  of  the  <-statc  or  fuod 
in  ))<■  hands  and  Dot  made  tho  sobj^t  of  a  Jndl^ial  i>ett1pment. 

10.  Tlie  expression,  "  opon  the  return  of  a  citation,"  wln're  it 
is  used  in  a  provision  rcquiriug  an  act  to  be  done  in  tbe  surro- 
gate's court,  relates  to  tbe  time  aiul  place  at  which  tbe  citntioa 
is  returnable,  or  to  wbicL  the  hearing  is  sdjnurtied;  iucluiles  a 
Knpplemcnlal  citation,  istjued  tu  bring  in  a  party  who  outcht  to 
be.  but  has  not  been  cited;  and  implies  that,  before  doins  tbe 
act  spedQed,  dne  proof  must  be  made,  that  all  persons  rciiuired  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  puraou  interested,"  where  it  is  used  in 
tonnection  with  an  estate'  ur  a  fund,  iucludes  every  person  en- 
tilled,  either  absolutely  or  contiugently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  lund,  as  husband,  wife,  IcKatee, 
next  of  kiu,  heir,  dcvinee,  assignee,  Kranlee  or  otherwise,  escept 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  ou  iDTcolory,  on  account,  or  increased  securily,  an  allegnlion 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unices  he  has  been  excluded  by  a  judgment,  decree  or 
other  Goal  determination,  and  no  appeal  therefrom  Is  pending. 

12.  The  term,  "next  of  itiu,"  includes  ull  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
proiierty,  to  share  in  tbe  unbegueatbed  residnt  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a  sur- 
Tiring  husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lauds,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extiuguinbed  by 
tbe  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  awets.  The  word,  "  Inberitance,"  signifies  real  property,  as 
defined  in  this  subdivision,  descended  as  prescribed  by  law.    The 
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eKpresaion.  "  peraoual  prtq>ert>,"  sigiuGes  every  kind  of  piopartf, 
which  surviTCB  a  decedent,  other  than  real  property  as  defined  h 
thia    Hubdivisiou.    and    iiicludea   a    right    of   action    coBferred  bj 
special  alatutory  provision  upon  nn  executor  or  adminiatntor. 
;■  R.  a.  m,  i  Tl  (Z  Hdm.    TO)   ma   nM.   U;  1    B.  a.  7M,  I  IT  (1  Mji. 
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TZIIJB  U. 

ftmitiaa*  relatiiiK  generally  to  tlia  procoedin^  in  nurro- 
gatM*  court*,  and  to  app«»la  from  thoae  ooiurts. 

tlOtl*  1.  ProHU   una    Holce    thereof:    ipiwirnDce,    nod   jolsdDr   at   lMn*i 
mU«niliM»IR   rPKnlmlolui  of   pmctl**. 
X.  HearlDc;  IndidUit  EiIbI  br  jmj  ud  nfannoa. 
S.  DacTH*  and  cudan;  ind  Um  eotoRemiDt  tlicnot.    Oiita  *Bd  MMh 

Si  Fnnii^u    Ktitln(  cnfrillj  to   letttn;    mid    geaenllr    to   •>«- 
nton,  idmliilitntan    (uirdlsn.  iDd  tMtamtDUtr  tnMWB. 

jlHticlk  first. 

oeUanepiM  refrwo'toM  ofpraitim, 

■m;  XIH.  Prac«H:  JBow  executed  iiKl  rstornibla. 


K2I.  BatatltDU   for   penoiul   xttIm   DpoD  ■  tealdiB' 
xm.  STrrln  bj  i^ibUektloB.  eta. 

km!  Ordi^r:   wb>ii  sod  bow  ^de:   canteDtB  theieof. 


SBO!.  Id.:   opoD  InfuBi,    ■to.;  nddltlODBl   nquim 
aUO.  HpecUl    guard  la  □ 


Kir.  Uoner  paid  Into  roiirt  and  aiMinritlM  ttKn,  bsw  dliiioud  of. 
3fi3&  Certain   proTlaloju    nmde   applLeabta  to   proceedtiva  tn   aarrotrMf^* 

I  SBIS,  rro«eiaaf  k>«r  CH-eBted  and  r«tarii«bl«. 

A  citation  or  otber  mandate  o(  a  aurrogate's  court  mndt,  ez- 
«ept  where  It  ia  otherwiee  specially  preKcrfbed  by  law,  be  made 
Ntaniablc  betere  the  aurrogate  from  wlioae  conrt  it  was  Isaueil, 
■oil  may  be  Benred  or  eiecated  in  any  county'.  A  warrant  o( 
attachment  must  be  directed  to  the  aberiff  of  the  aurragate'a 
connty;  who  may  execute  it  in  any  county,  and  must  convey  the 
perwn  aneoted  to  tbe  place  where  It  la  returnable. 

L.  IMT.  eb.  MO,  ||  M,  OT  (4  Kdm.  Uaj. 

I  XBIS.  Proe**iMaK>  t"  be  coHinieBeed  ItT  «itBtIOii> 

Bxcept  in  a  caae  where  it  fa  otherwiae  specially  prescribed  by 
law,  a  apeclal  proceeding  iu  a  aurroRate'a  court  mast  be  com- 
menced by  the  aerrice  ot  a  citation,  isaned  upon  the  presentation 
of  a  petition.  But  apon  tbe  presentation  of  the  petition,  the 
oovrt  acquirea  jurisdiction  to  do  any  act,  which  nmy  be  dooa 
before  actual  service  of  the  citation. 

Ba*  gi  am  and  003,  post. 
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I  2B1T.  Id.)  mthin  llic  atatnte  of  llml(aU*B«. 

The  preiieiitalion  ot  a  pt-tition  in  deemed  the  comrneDcenKOt 
of  a  special  prooeedlng,  witbiu  thp  racauing  of  hu7  proviiloa 
ol  thU  act,  whick  limitB  the  time  for  the  commeneeinetit  tliereot. 
But  iu  order  to  entitle  the  petitioner  to  the  benefit  of  thli 
■cctlou.  a  citation  Usued  upon  tiie  presentatiou  of  the  petlUoa, 
must,  within  slitj  dajs  thereafter,  be  aerred,  a»  prescribed  in 
section  26M>  of  tUa  act,  upon  the  Bdveree  party,  or  upon  one  of 
two  or  mote  adverse  paitieH,   who  are  joiiitl;   liable,  oi  other- 

cation  thereo 
preacribed  iu 
BM  II  IM  lud  «0O,  anta. 

I  3StR.  (An'il,  ItHM.]  PemoBK  eouatltatlBK  a  elMMi  wke> 
to  be  pltrd)  cltBtloB  irhOB  BDine  are  DBknoirn. 

Where  it  ia  preKcHbed,  in  any  proTiaiun  of  tbia  chapter,  that 
a  petition  must  prn;  Iliat  n  pori^un,  or  that  creditors,  next  vt  IlId. 
lesatees,  heirs,  devisccB,  or  olhi'r  persons  <iiiisliluting  a  claia. 
mar  be  cited  for  any  purpose,  all  tlinae  pereons  are  ueccssarj 
parties  to  the  special  pr^x-eeding.  Where  persona  to  b«  liled 
constUute  a  clasB,  the  petitioner  mnat  set  forth,  in  an  affidavit. 
the  name  of  eaeh  of  them,  anieas  tlie  name,  or  part  of  the  oame. 
of  one  or  more  of  tlieni  I'nnnol.  after  dtli|;eat  Inqtitry,  W  as'vr- 
tained  by  him;  in  whirh  case,  that  fiict  must  be  set  fortli  and  hr 
may  also  allege  that  there  may  be  others  nliuae  existcDce  is  nn- 
knon-Q  to  him:  and  the  autroKale  must,  thereupon,  inquire  iniu 
the  matter.  For  the  purpiiiie  of  the  inquiry,  he  may,  in  Itia  dia- 
eretion,  issue  a  subpa'iin,  requiring  any  peraon  to  attejxl  I>efor« 
ihim  to  tentifj-  respecting  the  mtttlcr.  it  he  is  satisfied,  of  iIm 
'reaaonnble  diliKence  nud  good  fnilh  of  the  petiiioner  the  Htaiioti 
%iBy  be  directed  to  the  persons,  whose  mimes  are  iinaarer twined 
and  nliwi  lo  all  other  persona  helunidns  to  BUcli  clasi<es  by  i 
general  deacrlption,  showing  their  ciiuuection  >vith  the  decedent. 
or  interest  in  the  property  or  matter  in  queatiou:  or  other  solS- 
pient  identification.  A  citation,  thai  directed,  has  ttie  snme  fiirre 
and  effect,  as  if  it  was  directed  to  the  persona  Intended,  by  their 
names:  and  wiierc  the  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  theiu,  as  if  the;  tcatr 
named  in  the  citation.  A  petition,  dul)'  verified,  is  desmed  an 
aOldavit,  within  the  meaning  of  this  section. 
£  R,  S.  T4,  I  ao  R  Edm.  T5}.     Au'd  bx  L.  1«08,  eb.  3R.     In  •ffset  Bnt, 

I  »19.  Contenta    of   citation. 

'  A  citation  must  he  mnile  roturaaMe  upon  a  day  certoia,  deflip 
nated  therein,  not  more  thorL  four  uioiitha  after  the  date  thereof: 
and    must    specify   whose   catiile   or    what   subject-matter    is   in 

Sueation.  The  names  of  all  tlie  ncrsons  to  lie  cited,  as  far  as 
icy  can  be  ascertained,  must  be  contained  in  the  citatiiMi. 
Where  the  nnme,  or  part  ot  the  nnate,  ot  cither  of  them  eaaaot 
be  ascertnined,  thnt  fact  must  be  stated  in  the  citation. 

L.   IS3T.   ell.    400,    I   T   (4   Edm.    481). 
t  2B20.   Cllatlan)  hon-  fi»Pved  In  the  male. 

Esccpt  where  siieelal  provision  is  otherwise  made  by  law. 
service  of  a  citation,  within  the  State,  must  b«  made  apoa  aa 


DoliiHihyGoOHlc 


SERVICE  OF  PROCBaa  §§  2531-5 

an   infant   of   tbe   a| 

upwarda,  by  delivering  a  cojiy  tbereot  Xl   ....        _ .  __, 

01  by  leaviiig  a  copy  t.t  his  resideuce,  oi  uie  p1mc:(;  wliere  be 
■ojourna,  with  a  peruon  uf  suitable  age  aud  diacretion,  undet 
(uciii  circamHtanceB,  that  the  surrogate  bas  good  reason  to  belifVe 
tbat  tlie  cotff  «BMe'ta<Ue  knowledge,  iu  Ikse  for  him  to  attend 
urn  day.     A  citation  mtiBt  be  so  Bcrred,  it  within  the 


county  of  the  aunogate  or  an  ndjoiniag  county,  at  least  eight 
days  before  the  return  day  tbereot;  it  in  any  otticr  county,  at 
least  fifteen  days  before  the  return  day:  uuless,  in  oilbor  cnse, 
the  person  setTcd,  being  an  adult,  and  not  iueompoti'Dt,  assents 
in  writing  to  a  service  within  a  shorter  time.  Any  person, 
although  a  party  to  the  special  proceeding,  may  serve  a  citation, 

f  2B21.  BnbBtllMte  tor  peEionitl  kftIcb  apon  m  resident. 

Where  it  appears  by  affidnTit.  to  the  safisfactiou  of  the  snr- 
rogat«  from  whose  court  a  cltaliou  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  niHin  n  resident  of  tbe 
State,  as  prescribed  in  the  last  section;  and  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
BO  that  it  cannot  be  made;  the  surrogate  may  mnlie  an  order, 
dtreclinK  that  service  thereof  lie  made,   ns  prescribed  in  section 

436  of  this  act:  and  the  provisiima  of  that  s'Ttion  and  of  section 

437  of  this  act.  relating  to  the  service  of  a  summons,  apply  to  the 
serrlre  of  a  citation;  pursoant  to  an  order  made  as  prescribed 
in  this  section. 

I  SBSa.  [Am'd,  1881.]    SerTlise  liy  pablltwlton,  eto. 

The  surrogate,  from  whose  court  a  citation  Is  issued,  may 
mal«  an  order,  directing  the  service  thereof  without  the  State, 
or  brpoblication.  In  either  of  the  following  cases: 

1.  Where  It  hi  to  be  served  npon  a  foreign  corporation,  or 
upon  a  person  wbo  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  beins  a  resident  of  ths 
Stftle,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  proceas. 

3.  Where  the  person  to  be  neryed,  whether  an  adult  or  an 
Infant,  ia  a  resident  of  the  State,  but  is  teuqmrarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  ser^  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  pre- 
ttontatlon  of  the  same  petition;  before  the  eipiratiou  of  tiie 
litailatioQ  applicable  to  the  enforcement  of  the  claim  set  forth 
in  tiie  petition,  as  fiied  in  chapter  fourth  of  this  act;  and  the 
Hmltatlon  would  have  expired  within  siity  days  next  preceding 
th»  appHcattoh  for  tbe  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

Sec  (  B9I,  port. 

I  itBSS.  M.|  npoa  peraetna  nBliaaivii,  etc. 

The  Burrogftte  may  also  make  an  order,  directing  tbe  setvlce 
o*  a  citation  without  tbe  State,  or  by  nubHcatlon,  in  either  of 
the  following  cases: 

1.  Upon  a  party  to  whom  a  dtation  ja  directed,  either  bi  hia 
tmll  name  or  part  of  bis  name,  where  the  surrogate  Is  satisfied, 
by  affidavit,  that  tbe  residence  of  that  party  cannot,  after 
diligent  inqniiy,  be  ascertained  by  the  petitioner. 


SURROGATES'  COURTS.         e.l8,t.4».l 

2.  Upon  one  or  more  uDlcnnwii  creditors,  next  of  kin,  laiBteea. 
heirs,  devise^'a.  or  other  persons  included  In  ft  class,  to  wliom  a 
citution  hMs  bcfn  directed,  designating  tbeni  bj  a  freuenl  de- 
Bcriirtloo,  at  pr«iicribed  in  this  article. 

I  aBZ4.  tAm'd,  ISHl,  1890.]  Order,  whea  ud  liatr  BUiIei 
a*iiteMta  tberaof. 

"Wbere  an  order,  directing  tlie  seiTic?  of  a.  citation  witbonl  Ibe 
State,  or  by  publication,  ia  made  as  prcBcribcd  in  eitlier  of  thp 
la8t  two  sectiona,  the  party  appljInK  therefor  must  produce  proof, 
hy  affiJavIC  or  otberwitie,  to  the  sutisfiurlion  of  the  aurrugatp, 
that  the  cnite'  la  one  of  thoiie  specified  in  those  Hectious.  He 
order  luust  direct  that  Bcrvlce  of  the  citation,  upon  tlie  pcrwD 
named  or  deacribtiil  in  the  order,  be  nuide  by  publication  of  tto 
citiition  in  two  Dewspa^Ta,  desiguated  as  prcscrilicd  in  tljis  arti- 
cle, unless  from  tlie  petition  it  appears  that  the  estate  amounia  to 
IpBS  ttian  two  thnuHttnd  ilotlars.  iti  which  case  nnly  one  newspoptv 
shall  be  deaignatod,  for  a  specified  time,  which  tbe  surrogate  drenw 
reaoouable,  not  leas  thuu  uuce  lu  vncli  ul  six  Huccessive  wa.'lu; 
or,  at  the  option  o(  the  petitioner,  by  deliTerlag  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  describnl, 
in  person,  and  if  the  iwrsoii  to  be  served  Is  an  inlaut  under  the 
age  of  fourteeu  years,  also  to  the  person  with  whom  he  ia  ao- 
joumlug  or,  if  the  service  is  made  upuu  a  corponitiuD,  to  am  dSot 
tliereof  specified  in  section  fonr  hundred  nnd  thirty-one  or  (out 
hundred  and  thirty-two  nf  this  net.  >:  must  alsu  contniD  either 
a  direction  that  on  or  hrt'ore  the  day  of  Ih(>  first  pubHcstioa.  tbr 
petitioner  deport.  In  a  specilied  post-office.  ■  copy  of  the  clialkii 
and  of  the  order,  contained  in  a  securely  closed  post-paid  wrapperi 
directed  to  the  pernon  to  be  served,  at  a.  place  specified  la  the 
order,  and,  if  llie  person  to  be  served  is  an  infnst  ander  ttie  itr 
of  fourteen  years,  a  farther  copy,  lilcewise  cotitalned  in  a,  securelT 
dosed  post-paid  wrapper,  directed  to  the  peraon  with  whom  such 
infant  is  sojourning  or,  a  statement  that  (be  surrogftte,  brim 
satiafied,  by  the  affidavit  upon  which  the  order  was  granted,  Ihit 
the  petitioner  cannot,  witli  reasonable  diligence.  aSDertain  a  plan 
or  places  where  the  person  to  be  servrd  would  probalilv  rec»*Te 
matter  trnneinitted  thrmiKh  the  post-office,  dlai^usea  Mth  the  de- 
posit of  any  papers  therein. 

SHIM),ania;  L.iaB,ab.im   In  eneot  Sept.  I,  IM 

I  man,  [AH>d,  l§Aa.]  Wkot  tine  r*qBlr««  tar  AaU'raT 
«t  <ittP7,  ate. 

Where  aervtce  is  made  by  delivering  n  oony  of  tbe  dtatlM 
without  the  State,  pnrsnant  to  an  order  made  •■  prescribed  ii  ' 
the  last  section,  It  mnst  he  made,  If  within  tbe  United  States, 
nt  least  thirty  days,  if  without  the  United  States,  it  teist  forCr 
days,  before  the  return  dw  of  the  citation.  Proof  of  poMlcatkw- 
deposit  or  delivery  may  be  made  as  prescribed  in  sectioa  *** 
of  this  act 

Bh  11  «»,  4M,  int*;  L.  ISIT,  (4i. 
MT);  t.  IBS*,  ch.  am  <h  Bdm.  IH):  t 

I  fliias,  Bemee  «»u«  m  (i9rv«**M*B>  Imfant.  luMlo.  «te. 

Service  of  a  cifation  must  be  made  irpon  an  Infant  nnder  tfcp 
age  of  foiirfpen  ycarp.  n  iwrson  Judicially  declared  to  be  (new* 
petent  to  manace  his  aifalrs  by  reason  of  hinacr.  Wo^iiS 
habitual  drunkenneas,  or  n  corporation.  In  the  manner  pretcriMd 
for  powonal  aervice  of  a  snmmona  upon  such  m  peCMA.  or  V" 
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a   corpora tion,   id   article   first  of  title  liwt   of  cbapter  fifth   of 
this  net. 

L.    1870.  rh.  fl»3    (9  Kilm.  420).    8«  ((  iW.  4SI  ana  «2,   ante. 

I  2RZr.  Id.  I  npon  Infnnt,  etc.;  Bddltlona.1  rpqafpement  In 

Where  n  pevson,  cite<l  or  to  be  eited,  Is  nn  tnfant  of  the  ojre 
of  fourteen  yenrs  or  upwanis,  or  where  the  sarmtnite  has,  in  his 
opinion,  reasonable  eronnds  tn  believe,  that  a  person,  cited  or 
to  be  riteil  is  an  hstutual  dninknrd,  or  for  any  cause  mentally 
Incapable  adiHioately  to  protect  his  rights,  although  not  jiididnlly 
declared  to  be  incorapetenf  to  niaiuiKe  hm  affairs,  the  s»rroB:itc 
may,  In  his  diacretiou,  with  or  withont  an  npplication  therefcir, 
and  i»  the  interest  of  that  person,  make  an  order  n-duiriuR  th:it 
a  copy  of  the  citation  be  delivered,  iu  behalf  of  that  person,  to 
n  person  desiKnated  in  the  order;  and  that  ser%-iL-e  of  the  cita- 
tion nhnH  not  be  deemed  connate  until  wieh  delivery.  Where 
the  person,  cited  or  to  be  eiteil.  is  an  infant  nnder  the  afic  of 
fourteen  years,  or  a  person  jndicially  dertared  to  be  Jiicpmpctent 
to  maniiKe  his  nffaira,  by  reason  of  Uiiiney,  idiocy,  or  habitual 
drankennesB,  ami  the  surrrwate  has  reasonable  itround  to  believe 
that  the  interest  of  the  person,  to  whr)m  n  copy  of  the  citntion 
was  delivered,  in  t)eha!f  «f  the  infant  or  incompetent  person. 
is  adverse  to  that  of  the  infnnt  or  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  pemon.  fo  protect  the  latter's 
rlifhtK.  the  snrrogate  mny  likewise  niake  iraeh  nn  onler;  and 
as  a  part  thereof,  or  by  a  aeparste  order,  made  in  like  manner 
at  any  slajte  «f  the  proreediiies.  he  may  appoint  a  special 
enardiaD  ad  litem  to  conduct  thi>  proi-eedlnm  in  behalf  of  the 
incfsnpetent  pemnn,  to  the  excln«irin  of  the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  llabitities,  as  a  eom- 
mittee  of  the  property. 

L.   ISTS,  ch.  W3   (S  Edm.  4Z0>. 

[Am'dv  ISftO.!    Av^enFaneei  kvnr  aiadv,  >n<  «Vtwt 
arty  of  fnU  ape  may,  unless  he  has 


prosecute  or  itefenrl  a  special  proeei — ,-,  —  . —     .■  

rcKularly  admitted,  to  practice  In  the  courts  of  record,  at  hiii 
election:  except  in  a  proceedintc  to  puuisli  him  for  contempt,  ur 
where  he  is  required  to  apiM'nr  In  person,  by  special  provmion  of 
law,  or  by  a  special  order  of  the  surrocate.  The  issue  and  fcrvii-e 
or  H  citation  may  be  waived  by  a  party  in  any  procecdlnK  by  an 
instrument  In  wriHnjt,  ncknowtcdBed  or  approveii  as  n  deed  enti- 
tled to  be  recoTitnl.  or  by  personal  appearance  or  iiy  bis  attorney 
with  written  aolboriziitlon  executeil  and  acknnwIedKeil  as  a  deed 
and  filed  hi  the  oltlce  of  the  surroftate.  The  appearance  of  a 
party,  Hfralnst  whom  a  citation  has  been  issued,  has  the  same 
effect,  aa  the  appearance  of  n  defendant,  In  an  action  brought 
Id  tli»  Bupremc  court. 

L.   1890.  m.  BTO.    In  eiTwt  So|j(.   1,   ISOB.    9«  |l  35.  424,  760-802,  mie. 

i  a62».  [Repealed  by  L.  ]IX)9,  ch.  3S.  See  Consolidated 
LanvB,  tit.  Judiciary  Ijtw,  {  472.] 

I  Stn^   Sp«FtaT  frna'dlani  ^vEien  ta  be  itppolikted. 

Where  it  party,  who  Is  an  infant,  dovs  not  appear  hy  his  gen- 
eral gDurdian;  or  where  a  party,  who  is  u  luuatic,  idiut  or  habiluul 
eao  ,-   •     r 


:M 
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dninkaTd,  docH  nol  aiip^ur  hj  bin  comintttM-,  thr  unrrogKtc  luust 
appuiot  a  comiietciit  nud  reHimDHibie  perKOu,  to  uppcnr  hh  Bpc<.-<al 
giiardiun  for  Hint  party.     Where  nn  Infant  appenrs  by  hia  Kifueral 

fuardiuD.  or  nburu  a  Iiiuatk',  idiot,  or  habitual  druukiird,  appears 
y  his  cominitteo.  the  tiurri>Kiitc  must  iiiiiulrc  into  the  fnctn.  uud 
muHt,  in  tike  uiiiuaer,  appuint  a  Biwcial  guardfao,  if  there  is  any 
ttcouiid  lu  Huiipoiie  tilut  the  itiluri-nt  of  the  gtueral  sunrdian  or 
i-oitimillei.'  in  advei-se  to  that  of  the  iufnat,  or  iuoumpetent  per- 
son; or  that  fur  anj-  other  reason,  the  interests  of  the  latter 
rei]iiire  the  aiipointnient  of  a  xpec'iui  Ruardina.  A  peraoD  CHDnct 
be  ainioinleil  Hiifh  a  «p*finl  guardinu.  unleas  his  written  cuneeDt 
ia  fitea.  at  or  bcluie  tim  time  of  cutering  the  order  appoiuting  him. 
a-  !•  n    H    inn    i  a  o  iciin    nui    .™'J:  L.  1S3T.  CO.  480.  |  38  (4  Kta. 

.   .   .. „Ji;  U  IBTU.  til.  no.  I  4   (7  KdBi. 

I  2   10  tarn.  Viil. 

1  Z03I.  Motloe  of  proeeedlncn  la  appolBl  Kpreliil  aaard- 
lan. 

Where  a  penu)n.  other  than  the  infant,  or  the  ponunitte«  of  the 

tent    persuii.   Hpiilies   for    the   appointment   of   a    apecial 

...ji,  SH  prencrilxHl  in  the  last  aeeiiou.  iit  leatit  eight  days' 

-. I   of   the   applieutiou   must   lie   iierHunally   served    upou   the 

infaul,  or  [[iiouiiieleut  ihthuu,  if  be  is  within  the  State,  and  also 
upon  the  couimillee,  if  aiii',  in  like  uauuer  iis  a  citutiuu  is  re- 
({Hired  iiy  law  to  be  M.'rved.  But  except  iu  u  cane  speciGed  iD  title 
bflli  of  this  chapter,  the  siirn>Kate  may,  by  an  order  to  show 
I'aiiHe.  prei^crlbe  a  shorter  time,  and  direct  the  serrire  of  the 
onliT  In  be  made  iu  such  a  uaouer  aw  he  -deems  proper.  Th« 
a|>iilimiion  mn.T  tie  made  at  the  time  of  preseatiiw  the  petitkm. 
and.  ill  that  case,  the  order  to  Hhtin'  I'ausi:  may.  in  Ibe  sarrtigate's 
diM-TeUou,  aixompany  the  citutiotL 

S  R.   3.   lUO,   I  4   (2  E>lm.   10411  1.   1H3T.  cb.  4*1).   |  ST   C4  Ddm.  4M). 

f  XB31I.  ProBf  »I  •cvvie*  •!  eltatlOK.  aabpasBB.  e(«. 

Proof  of  servif  of  a  citation,  or  a  subpoena.  iNened  trom  a 
siirroBati'*!'  I'liurl.  must  lie  miidc  In  the  manner  prcBcribed  by  law, 
for  proof  of  !fl'rvi<'e  of  a  Hunimons  i-tmiral  out  of  the  supreme 
niurt.  In  evrir  other  cnHP.  proof  of  service  nnist  be  maile  by 
alildaril:  or,  wlterc  Ihe  person  servi-d  is  iit  fnll  age  and  not  lu- 
(i»iipetenf.  Iiy  n  written  admixNion  sitnieil  by  him,  accomp:inieiI 
wiih  proof,   liy  nffldarit  or  citbemiHi-,  of  the  gcnnlnencss  of  hiH 

2  It.  H.  22a,  i  0  (2  KJm.  232)1  L.   1S3T.  ch.  4C0.  |  9  (4  Edm.  4S3|. 
I  3KSS.   Written  pleoillnKa  may  b«  reqnlred. 

The  aurroBflte  may.  at  any  time,  require  a  party  ti>  file  a  writ- 
ten iicfitiou  or  ikiiswcr,  eoiilaiuiii||:  a  plain  auil  couulne  statement 
or  the  fat-tx  coiislitutliiK  his  claiiu,  utijeetiou  or  defence,  and  a 
di'iiiund  of  the  deeree,  order,  ur  other  n>lit>r,  to  wllich  he  auitpaHes 
liiniself  to  1m'  eiitilled.  The  suiTugutc  may  require  the  petition 
or  answer  to  he  verified,  aud  a  copy  thereof  tw  be  aervi'ii  u|K>n 
any  other  person  inlerested.  A  party  wbo  fails  to  comply  utlh 
Htu'h  nHjuircmeiit  may  lie  treated  aa  a  party  in  default.  Kxeept 
wliere  sijch  a  rt(iiiir(iaeiil  iK  made,  or  iu  a  case  where  a  writti'Q 
"■■ "  ■-  --Kpri'ssly  required  liy  Ibis  ai't,  a  uetition,  or  the  a 


laU.: 
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i  2034.   VerlUeatlon   thrxritt. 

The  provisions  of  a^tiunx  fiU3,  024.  525,  and  534j  ot  thia  act 
applf  to  a  vurificatiuu.  luade  punuaiit  to  tbis  cliupter,  aud  to 
the  petitian  or  other  paper  so  verilipd.  wliire  tliej  ran  bt'  Kit  ap- 
plied in  aubBtaDce,  without  regard  tu  the  tana  ul  the  pruL-ecuioiC. 

S«  I  2740.  poet. 

t  ZEISS.  Fnbllcatlon  of  ctlutlDB,  etc. 

Where  a  provision  at  thia  cbiiptcr.  or  nn  order  made  puraaant 
to  gQch  a  provision,  directs  the  publiL-atioii  of  a  citation.  Diitiou  or 
olber  papt^r,  or  the  service  thereof  by  publicutioii.  the  publication 
niuat  be  made  iu  a  newspapijr  pulilislied  in  the  i-onuly.  The 
BurroKatG  maj-,  also,  in  his  diHeri'tloii,  direel  the  publicatidn 
thereof  in  any  othr>r  newspaiior  ptlblished  in  Ihi"  eiuiie  or  niiuther 
"iniitr,  u.s  hp  dfcma  primer,  for  the  pnrpose  of  KlviaK  notice  to 
the  prrsaits  intendml  to  be  served  or  tintifled.  If  no  newspaper 
is  published  in  the  eonnty.  the  citation,  ncitiee,  or  other  paper, 
mnat  be  publiebed  In  the  neivspaper  printed  at  Albanjr,  in  which 
legal  notices  are  requin-d  by  law  to  be  published. 

L  18T4.  eb.  43T  10  dim.  918)  ;  J  R.  8.  lOT,  pari  of  I  40  (!  Edm.   lilt, 

2538,  IRepealed    by   L.    1900,   ch.   572.       In   effect    Sept,   1, 

t  asST.  FAm'd,  IfWZ,  1»08.  1(M>0.1  Moner  paid  into  eonrt 
and  ■ecnrilie*   tBk«ni   bow  disponed  ot. 

Where  a  statute  reqilirea  the  payment  of  money  into,  or  the 
depoflit  of  a  t*curily  nlih  (be  suriDRjite's  court,  or  the  depusit  ot 
«  security  for  the  payment  ot  nioiiey,  with  the  surrcjcate,  the 
«nme  muRt  be  paid  to  or  deposited  with  the  eonnty  treiiKurer  of 
tlie  county  to  the  credit  of  the  beneficiary,  or  of  the  estate,  or  of 
the  special  proceeding;  unless  the  stiilnte  euntnius  speclRl  dlree- 
tiona  (or  another  disposition  thereof.  Each  security  so  deported 
Kith  the  county  treasurer  must  be  held  and  disposed  of  by  him, 
subject  to  the  direction  of  tbi>  aurro^^aie's  court:  enTpt  that  lie 
muMt,  unless  otherwise  so  dini'ti'd.  colb'ct  Ihe  principal  nud  in- 
terest secured  thereby.  All  money  (■olle<'te'l  by  or  rrald  to  the 
county  treasurer,  as  pesrribed  by  this  siTtion.  must  be  held, 
mannged.  invested  and  (fisposed  of  by  him,  in  like  raniiner  as 
nioriey  paid  into  the  supremo  court  In  au  nctitm  pendiuj;  therein. 
The  re«ulntions.  eontainiil  in  the  eeneral  rules  of  practice,  a^ 
upecified  in  snbdivlKion  eight  of  sectlun  four  of  the  state  fiuanec 
law.  and  the  provisions  of  title  third  of  chapter  eijrht  of  thlM  act, 
apply  to  money  paid  to  and  setiirities  di-posited  with  the  county 
treasurer,  n-i  prescribed  in  ihls  section;  escept  that  the  snrro- 
tsale's  court  exercises,  w-itb  respect  thereto,  or  with  respect  to  a 
socunty,  in  which  nny  of  the  money  bus  been  Invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-acven  of 
this  act. 

An-d  hj  L  1B08.  ch.  18S:  L.  WOO,  <A,  63.  t  3.  anJ  ch.  240,  t  M. 
Sw  DDle  72  ot  notes  at  Boat.1  of  Stalntiiry  ConnoUilstInn  at  end  of  code. 

I  ZB38.  CertsiB  pfotIbIobh  made  applicable  to  prooeed- 
IBCS  In  MirriiKaleii-  eonrta. 

s  esi  resaed  in,  or  plainly  in»- 
ju  of  this  chapter,  the  follow- 
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iDK  portion  of  this  net,  to  wit:  Htle  firsl,  and  nrticle  third  Md 
finirth  oC  tide  Hfxth,  or  clinpter  cishth,  and  nrliclen  firal  iml 
■PcouU  of  titl<^  tliird.  of  chapter  ninth,  apply  to  BurroKStcs'  comti 
and  to  the  proceeditifcs  therein,  ho  (ar  as  they  can  bo  applied  lo 
the  Bubetance  and  snbject-matt«r  of  a  ptoceediuf;,  wltboat  Kgiii 

L.  ia37,  eta.  460.  |  TT  (4  Edm.  GOt) ;  Z  R.  S.  231.  |  0  (3  Edm.  IW). 
•42 


I,.  i-.<i",G(Hinlc 


Btarmg;  induding  trial  byjtay  and  re/ereiMe, 

Bm.  km.  THtlmanr   of  Kcd,    iCck,   or    UBm   wttDMS. 
KMO.  Id. ;  Id  anoUiBr  cinnt7. 
XMl.  Dot!  o(   >Mnff-'-">— ■ 
XM£.  How   mlDuto 
S«3.  Id.:  lo  Iw  bei 

3Mfi.  KlMpllDM  DP 
■MS.  Snrroiita  an 
aui.  Trl^  tr  JiUT. 
KMS.  Appeal  inm  ord«r  tb«reiip«i. 

I  3B8&.  TcBtlmonr  of  BKcd,  Blek,  or  tnllrm  wltscMb 
Upon  the  appliontiou  of  a  partj  to  n  special  proceeding,  and 
upon  proof,  br  sffidayU,  to  the  Bktiafsction  ol  tha  surroiate, 
thnt  the  teetimoQ?  of  «  wltneeB  in  bis  coODtf,  who  1b  >o  aged, 
■iclt  or  infinn,  as  to  be  anable  to  attend  before  bim  to  be  exam- 
ined, is  material  and  neceesar;  to  the  applicant,  the  surrogate 
must,  where  the  special  pi'occeding  was  instituted  to  procure  the 
probate  or  revocation  of  probate  of  a  will,  and  in  auj  other  caie, 
nsr.  in  his  discretion,  proceed  to  the  place  where  the  witnew  is. 
and  there,  qb  In  opeo  court,  take  his  exaniiuntion.  Such  a  notice 
of  the  time  and  place  of  taking  the  ei  ami  nation,  aB  the  surrogate 
prescribes,  must  be  given,  b;  the  part;  applying  therefor,  to 
each  other  party,  except  to  a  party  who  has  foiled  '.a  appear 
»B  required  by  the  citation.  The  surrottate  may  also,  in  hia  dl»- 
crMlon.  reqnire  notioe  lo  be  given  to  any  other  person  interested. 
L.  188T.  »h.-  «o.  )  12  I*  Edm.  188).  »to-d;  L.  18*1,  ch.  UB,  U  1,  ^  I  (« 
Mm.  em.    8w  i  awi. 

I  9B40.  [Am'd,  IBSl.]    Id.)  In  BBothrr  oanntr- 

In  a  case  spedfied  In  the  last  section,  except  thnt  the  witness 
■■  la  another  county,  where  the  witness  is  a  subscribing  wltneas 
to  a  will,  if  the  surrogate  had  good  rnneon  to  believe  that  the 
witness  cannot  attend  before  him.  within  a  rennonablc  time,  to 
which  the  bearing  may  be  adjourned,  he  may  tnalie  an  order, 
directing  that  the  witnesB  lie  examined  before  the  enrrogate  of 
the  couaty  Id  which  he  is;  specifying  a  day,  on  or  before  whldi 
a  certified  copy  of  the  order  must  be  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examiuatioti  to  be  giTen  to 
snch  perHons,  and  in  snch  manner,  as  he  thinks  proper.  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must 
t>c  transmitted  by  bim  to  the  surropate  designated  in  the  order, 
together  with  the  original  will,  where  the  testimony  relates  to 
the  execution  of  a  written  will.  The  latter  surrogate  must  there- 
upon, OB  the  day  siieclfied  in  the  order,  or  on  another  day  to 
wnich  he  may  ndjonm  the  examination,  take  the  examination  of 
the  witnesses,  as  If  he  possesBed  original  jurisdiction  of  the 
special  proceeding.  The  examination,  after  It  Is  reduced  to  writ- 
ing and  subscribed  by  the  witness  or  otherwise  duly  suthentlcated, 
together  with  a  statement  of  the  proceedings  npon  the  ezecntlon 
of  the  order,  mnst  be  certified  by  the  surrogate  taking  the 
examination,  attested  by  the  seal  of  his  court,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  anrrogate 
who  directed  the  examination,  by  whom  all  those  papers  tnut 
be  AM.    And  in  the  other  cases  named  in  said  section  two  tlw- 
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Band  five  hundred  ond  thirty-nine  be  mir  appoint  «  nteree  to 
take  tbe  testimonf  wlio  shall  roport  the  aame  to  the  uid  surro- 
gate. An  examination  bo  taken  haa  the  tame  effect  w  it  it  waa 
taken  before  the  latter  aurrogate, 

U  1837,  ch.  460,   II  13,  14  aod  10.  un-d  1881. 

I  2541.  Duty  «t  BtvattatrjipkeF. 

The  Menugraphcr  of  a  eiirrognte's  conrt  mnat,  under  tiw  dine- 
tion  o(  the  Biirrngate,  lake  full  ateuographic  notea  of  aU  prv- 
ceedhiga,  in  wbich  omi  proofs  are  giTeo,  exc^t  where  the  •■rrft- 
gate  otherwise  directs.  The  tostimoa;  mnat  be  legibly  writtea 
nut  at  length  b7  him,  from  his  notes;  and  tbe  miautca  therein, 
aa  so  written  out,  must,  after  being  authenticated,  aa  preacribed 
In  tbe  nest  section,  be  filed  in  the  surrogate's  office. 

L.  18T1,  cb.  ST1,  unit  at  g  1   (»  B^dm.  Z31)',  im-d.    S«  Co.  Froc..  I  ZU. 

1  aB*a.  [Am'd,  1881.]    H*w  iBln«*CB  •[  teatimsar  aatkcn- 


s  prcBcribed  in  tbe  last 

„ ,    ,_   _..3eT  liis  direction,  while 

lae  wiinesH  is  Testifying,  must,  before  being  died,  be  authenti- 
cated by  the  slgnalure  of  the  stenographer,  referee,  the  surrogate 
or  the  elerk  of  the  surrogate's  court,  as  the  case  may  l>e,  to  tbe 
eftect  that  tbej-  are  correct. 

L.   1S7T,   cb.  2M,    I  3.  am-d   1881. 

I  S548>  id.)  to  be  Itaand  la  -voInmeB,  rtts. 

In  the  city  and  county  of  New-York,  in  the  county  of  Kinci, 
and  in  nuy  other  county  nbere  the  superviaors  so  < direct,  tbe 
minutes  of  testimony  written  out  by  the  stenograidier  miut  be 
l>ound,  at  tbe  expense  of  the  county,  in  volumes  of  eouveuient 
size  and  shape,  indorsad,  "Stenographic  minutes",  and  numbered 
consecutively.  Upon  the  record  of  a  decree  made  in  any  con- 
tested  matter,  (he  ourrogate  must  cause  to  be  made  a  miunt^ 
referring  to  each  volume  of  the  BtenoKraphic  minutes,  and  to  the. 
pages  thereof,  containinK  any  teslimouy  relating  to  the  matter. 

M.,  ig  1  and  (1  Go.  Prw..  f  SM. 

I  S(M4>  Be4a«»^  etOq  does  aot  dlvnoalUT-,  stc,  witaeaa. 

A  peroon  is  not  diBquBlllled  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provi^n  theretm,  whether  It  1» 
bcuelicial  to  him  or  otbo'wise. 

BuMtltBts  for  a  TL.  B.  ST,  OS,  g  S,  and  ptrt  of  |  50    (1  Edm.  tQ. 

I  WM5.  Kseeytlona  upon  &  trial. 

An  eiception  may  be  tnlten  to  a  ruling  by  a  iurro«ate,  npon 
(be  trial  by  him  of  an  iesiic  of  tact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fact,  in  a  ease  where  such  an 
eieoption  raay  be  token  to  a  ruling  of  tbe  court  upon  a  triiL 
witbout  n  jury,  of  nn  ipnue  of  foct,  as  prescribed  In  article  third 
of  title  first  (it  chapter  tenth  of  this  ncL  The  proTisions  of 
that  article,  relating  to  tlic  manner  and  eHect  of  takinit  such  an 
exception,  and  the  settlement  of  n  case  coutajiung  tbe  exceptions, 
apply  to  such  a  tHal  boforc  n  surrogale:  for  which  purpoae,  the 
decree  Is  regarded  a*  a  judgment,  and  notice  of  an  exception 
may  lie  filed  in  the  «urroBati''a  office.  Uaon  sucli  a  trial,  the 
•nrrogate  mutt  file  In  his  office  bia  deciaion   in   wrltiDg,   which 
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EDust  HtutP.  separal'jly,  the  farts  [oouii  nnd  the  ciilicli'^ions  ot 
law.  Eitheif  party  niny,  upou  llic  settlemcut  of  a  cai.,,  rwiuest 
4  findini:  upou  any  qnpstion  of  fact,  or  a  rulmg  ui)on  nuy  ciuea-. 
tioD  of  law;  aod  an  e:cceptioii  ma;  be  tnkvu  to  iui^li  a  GadiD)!; 
or  ruling,  or  to  a  refusal  to  And  or  nile  accordingly.  An  appeal 
rrom  a  decree  or  an  order  of  a  snrrogate's  court  brings  up  for 
rcriew,  by  each  court  to  irluch  tlie  appval  is  CAKird,  each  dt- 
risioD.  to  which  nn  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  r  decree  or  order  sball  not 
be  reversed,  for  an  error  tn  adtnitting  or  rejoctiuK  evidcni'e,  uu- 
ieaa  it  appears  to  the-  iippetlate  court  that  the  exceptant  was 
neceasarily  prejudiced  thereby. 
Sh  n  «9X«H.  snte. 

I  XB4II.    [Aiu'd,    18DS,    189»,    1908.]     Surroffate    mar    refer 
qBesllon   of  fact,  or  account. 

In  B  special  proceeJiag  other  than  one  iuatitutcd  for  probate 
or  rcvocalioii  of  probate  of  a  nil),  tbe  surrogate  uiuj,  in  his'  dis-  . 
cretioti,  appoint  a  referee  to  take  and  report  to  the  surrogate  tbe 
vridence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
einmine  an  account  rendered;  to  hear  and  determine  all  ques- 
tions, arising  upon  the  settlement  ot  such  an  account,  Which 
the  Hurrogote  has  power  to  determine;  aud  to  make  a  report 
tberenn;  subject,  however,  to  confirmation  or  modification  by  the 
surrogate.  But  no  referee  to  examine  an  ^accoant  rendered, 
whether  intermediate  or  Gii.il.  or  to  hear  and  determine  all  quea- 
tious  arising  upon  the  setllenieut  of  such  an  account,  shall  be 
appointed,  where  the  estate  or  fund  does  not  exceed  one  thou- 
Band  dollars  in  value,  or  in  any  case  where  the  item  or  items 
in  Rtich  acconnt  to  which  objections  have  been  made  do  not  ag- 
gregate more  than  two  hundred  dollars.  Such  a  referee  has  the 
same  power,  and  is  entitled  to  the  same  compensation  as  a  ref- 
eree appointed  by  the  supreme  court,  for  tbe  trial  of  an  issue  of 
fact  m  an  action;  and  the  provisions  of  this  act.  applicable  to  a 
reference  by  the  supreme  court,  apply  to  a  reference  made  as 
prescribed  in  this  section,  so  far  os  tbey  can  be  applied  in  sub- 
stance without  regard  to  the  form  of  proceeding.  The  surrogate 
of  the  county  of  New  Tork,  may,  on  tbe  written  ronseot  of  all 
parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  bia  discretion,  direct  an  assistant  to  tiike  and  report  the  teati- 
mony,  but  without  authority  to  pnas  uihiu  tbe  issues  involved 
therein.  Unices  n  referee's  report  is  pasHed  upon  and  confirmed, 
approved,  modified  or  rejected  by  a  aiirrogate  within  ninety  days 
■  fter  it  has  l>eeD  submitted  to  him,  it  shall  be  deemed  to  have 
been  confirmed  as  of  course  and  a  decree  to  that  effect  may  be 
entered  by  any  party  interested  in  the  proceeding  upon  two  days' 
notice. 

L.  ISTO.  oh.  8!»,  I  e,  tm'i  1S81;  L.  1896,  ch.  TM;  L.  1809,  ch.  807:  L.  1908. 
IM.     Id  fffttt  8*pl.  1,  190*. 

I  2847.  lAm'il,   IHWO,    1810.I      Trial   by  Jntr- 

The  snrroftate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  tbe  supreme  court  to  be  held 
within  the  county,  or  in  the  county  court  of  tbe  county,  of  any 
.  controverted  question  of  fact  arising  in  a  8pe<'lal  proceeding  far 
the  disposition  of  the  real  propprty  ot  a  dtTedi'nt,  as  prescribed 
In  titie  fifth  of  this  chapter.  He  must  order  such  tnal  of  any 
tt4B 

I,.  i-.<i",G(Hinlc 
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Either  oi  Clie  surrosnli-s  of  the  cuauty  of  New  York  may,  <d  Ul 
discretioD.  make  an  order  traiiHrerring  to  the  sapivme  rouri 
any  B|i«i;ial  proceeding  for  flie  probate  of  a  will  pendiDE  in  niJ 
county,  Erery  order  under  thlH  seotfon  mnst  state  distisniT 
and  plainly  each  queation  of  fact  to  be  tried.  The  order  h  tht 
only  authority  necetiBary  for  the  trial  in  the  supreme  eomt  i( 
such  question.  The  Terdict,  it  not  set  aside  by  tne  judice  brlM 
nhom    the   question    is   tried,   shall    be   cenilied    to    the   tarn- 


ttato'B   court  bj;   the  clerk  of  the  court  in  which   the  trial  In* 

tpt  np  ■  ■ 

.       e  Judi. 
I   takes  place,   upon  motion   therefor,   to   be   made.i 


ce,  and  shall  be  conclusive  except  npon  appeal;  proTided,  tid 
--'  trial  may  be  granted  by  the  Judge  before  nhom  the  ir*' 


ten  days  after  the  verdict  was  Tendered,  upou  eiLcepttana  t 
because  the  verdict  is  contrary  to  the  ovideuce  ot  contiarj  lo 
taw,  or  is   excessive,   or  is  lusufflcieDt. 

3  K.  a.  10!,  [art  ot  |  11  (2  E<lm.  108).  mm'il;  I,  lg4T,  cb.  ISO.  I  C  (' 
Edin.  Mltl).  Sre  I  SIS,  HDtc;  L.  ISUG,  ch,  »M.  Am'd.  L.  IDIO.  ctL  ETt  U 
ellitt  Bcpt.  1.  l»m 

In  eSect  Sept  1, 


'DoliiHihyGoOHlc 
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AKTIOI.S]  THIRD. 

Cn^rBM  and  ordert,  itnd  Ihe  tmforveMent  Utmvof.    Ootta  ani  tf. 
at.  KAO.  Dcmiltlan  flt  -  floit  ordar  "  ud  "  d«rH." 

^  EnfoweiM    . 

1.  Id.;  br  pODlAmHt  t< 


SB5.  r«  of  apprilHr. 

ISM.  Id.;  ottacc  offlnn.  and  -Kitxinaa. 

ner.  7cm  at  Ue  inrrorin. 

I  anoo.  BeflaltlaB  •(  "  Anal  vrder  »  and  «  deeVAe." 

The  fioal  det«m:iiii«tioa  of  the  riithta  o(  the  pnrtiea  to  a  spedAl 
prOL-eeilms  in  a  surrogate's  court,  ia  stjlmi,  indifferentlri  •  Aiul 
order,  or  a  decree. 

I  as61.  Decree  aettUns  ■«  ■oeoasti  to  eaatela  ■awry 
tkercot. 

Bach  decree,   wherebj-   an  account  U  judicially   iettled,   lauBt 
coaUio,  ID  the  bod;  thereof,  a  enminar;  «t  the  sccoimt  as  set- 
tled; or  mnst  refer  to  tLueh  &  sutniuar;,  which  niuut  be  r«carded 
is  the  aame  book,  and  ia  deemed  a  part  of  tlie  decree. 
L.  188T,  di.  MO,  I  3  [4  Edra.  4§T),  am-d.     S«  |  »DR.  labd.  4.  ant*. 
I  amUL  Decree  or  ordert  wkea  evldeace  of  ■■■eta. 
A  decree.  directiDg  payment  by  an  executor,  admiuiatrator,  or 
testamentary  trastee,  to  a  creditor  of,  or  a  person  interested  Id, 
the  estate  or  fund,  or  an  ordttr,  periiiittiui:  a  judgment  creditor 


ncept  upon  an  appeal  thero.rrom.  couclusive  evidence  that  there 
are  snfflcient  asseta  in  his  hands,  to  satinfy  the  sum  which  the 
decree  directs  him  to  pay,  or  for  which  the  order  permits  the 
executioD  to  Issue. 

1  K.  &  lis.  pirt  o(  I  U  (3  Kdm.  121),  su'd. 

I  aSB8.  Dceree  tor  noneri  kow  docketed. 
Where  a  decree  directs  the  payment  of  n  sum  of  montf  Into 
court,  or  to  one  or  more  pertions  therein  designated,  the  snrro- 
cate,  or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  mnre 
transcripts,  duly  attested,  statiog  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  In 
the  clerk's  docket-book,  where  a  Jadgment  for  s  «nm  of  money 
is  rendered  In  the  supreme  court,  so  far  as  the  provisions  of  Inw, 
dirertiog  snch  entries,  are  applicable  to  such  a  decree.  £ttch 
connty  clerk,  to  whom  such  n  transcript  is  presented,  muft.  upon 
payment  of  his  fees,  imniedintely  flie  it.  and  docket  the  decree 
Id  the  nppronriate  docket-Look,  kept  in  bis  offir-e,  aa  prescribed 
br  law  for  doeketinK  a  judgment  of  the  supreme  court.      Tlu 


„,,(lc 
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docketing  of  snch  a  decree  has  the,  sune  force  tai  effect,  th« 
lii!D  thereof  mar  be  iuspended  or  diicharged,  and  the  decree  mt] 
be  aBklgned  or  eatiBBed,  aa  if  U  wb>  Buch  a  jadsment. 

I..  18ST,  cb.  480,  lies,  M  (4  Edm.  488).  (m'd;  I..  1»44,  eh.  lOt,  IS  <4Wk 
tan:   U   iser,  eb.  ^,   l  S  tt   Odm.  IM). 

I  ass4.  [And,  IKtHt.]  SlBfoa^MiBBBt  at  ««m««  kr  VOMV 
U«a. 

A  decree,  directing  the  parmeot  of  a  som  of  mon^  into  court 
or  to  one  or  more  partlea,  may  be  enforced  by  an  eJ:ectitioD 
nfainst  the  property  of  the  party  directed  to  make  the  paymeDt. 
Tlie  ezecutton  muBt  be  IsBiied  by  the  inrrogwte,  of  the  deri  of 

the  suiTogate'B  court,  under  the  seal  of  the  court,  and  moBt  be 
mnde  returnable  to  the  court.  In  all  other  reapecta,  the  pro- 
Tisiona  of  thle  net,  refaittng  to  an  execution  agalnft  the  pnv)ertj 
of  a  judgment  debtor,  isBued  upon  a  Judgment  of  the  snnTemc 
court,  and  the  proceedtntra  to  collect  St,  apply  to  an  eiecation  1»- 
aued  from  the  Burroeate'a  court,  bud  the  collection  thereof  th» 
decree  being,  for  that  purpOHp,  regarded  as  a  judgment;  except 
that  the  proceedings  iirescribed  in  title  twelfth  of  chapter  Bcven- 
teenlb  of  thlB  net.  If  founded  upon  snch  a  decree,  must  be  takm, 
oa  if  the  decree  irai  n  Judgnient  of  the  cooaly  court,  or,  in  uw 
city  of  New  York,  of  the  anpreme  court, 
d..  r*n>tiidcr  at  I  e4,   im-di  U  ISBB,  cb.  e4a. 


upon  ihe  party  nEninBt  whom  It  i«  rendered,  or  the  offlcer  or 
pcraon  Tho  is  required  thereby,  or  by  law,  to  obey  It;  and  if  b* 
refuBr^t  or  vilfDliy  neglects  to  ol>ey  it,  by  pnnlBhIng  him  for  a 
cott^vntjt  of  court 

1.  Where  it  cannot  be  enforced  oy  execution,  aa  pnscribed  in 
the  k^t  Bcctiun. 

2.  Where  part  of  it  cannot  be  ao  enforced  by  executton;  In 
which  i.'u«e,  the  purt  or  pans,  -which  cauiiut  be  ao  eufurc'ed,  maj 
l>v  cufdrced  as  pcwfrilied  in  tUia  Bection. 

3.  Where  au  execution.  Issued  aa  prcBuribed  in  the  leat  itection, 
to  the  ahcrlff  of  the  aurrugale's  cuuuty,  bus  been  retnmeO  bj 
him  wholly  or  partly  uuBatislicd. 

4.  Where  the  dcliuijueul:  is  uu  executor,  aduiiutstratur,  guardian, 
ur  testamentary  trustee,  and  the  decree  relatea  to  the  fuud  or 
estate,  in  which  case  the,  ourruipite  may  eul(>rce  the  decree  bb 
prescribed  In  this  xL'Clionj  cither  without  lanuing  ah  excctitioD, 
or  after  tfie  return  uf  an  execution,  aa  ho  thinks  proper.        ' 

If  tlxc  delinquent  hnn  given  au  omdnl  bond,  bJB  impriaoDment, 


of  pruceedines  to  punish  him  for  a  contempt,  aa  pre- 

""'  upon  his  property  by  Tirtne  o* 

'   ■       ■      last 


I  S5nO.  neColtlOB  of  '*  orderi "  how  eafovced. 

A  dlreetloD  of  a  Hnmigaie'a  court,  made  or  entered  in  writing. 


c.  18,  t.  3,  a.  3  COSTS  IN  SURROGATES'  C0UBT8.       §§  S687-6] 


Except  where  Bpeclal  proviBion  is  othorwiBC  made  b;  hiv,  coat*, 
■wardrd  by  a  *e«ee,  may  be  made  payable  by  'the  party  per- 
■ODitlly,  or  out  of  tbe  estate,  or  fund,  ai  jnatice  require*;  but 
coats,  other  than  actUHl  expeaaea,  cannot  be  awarded  to  b«  paid 
out  of  an  CBtate  or  fnnd,  which  is  lew  than  one  thousimd  doUam 
IB  amount  or  Talae. 
3  u.  s.  nt,  1 10  (1  Nm.  sat):  i>  isaa,  g  la*  m  Rdm.  snu  l.  iwr.  oh. 

•mi.  I  8  (7  edm,  I(S|. 

f  unw.  [A>h'«,  IHSl.J     Id.i  wbea  Hwnrded. 

Thi'  award  of  coats  In  a  decree  is  In  the  ducr*tioit  ot  the  asr- 
n>giite.  except  in  une  of  the  following  cBHes: 

1.  Where  itpec!al  dlrtetlonB,  respeflinK  th^  award  of  oostn,  arc 
foutuined  In  a  jadifment  or  order,  nutJe  upoD  tiQ  appeal  fiou  thv 
nurroKate's  detennmatiiia,  nr  npon  n  motion  for  a  iiew  trial  of 
qncstiuDB  of  ract  (i4ed  by  a  juryj  in  either  of  which  caBeii,'C.-D8ta 
miist  be  awarded  according  to  those  directions. 

2.  When  a  qoestion  uf  inct  ban  been  tried  by'  a.  jury;  in  which 
«aae,  unle«a  It  ia  within  the  (oreKoioE  Hubdlrision,  tlte  decree 
must  award  posts  to  the  suoceswfu!  pnrty, 

n.  When  the  decree  is  made  npon  a  contested  application  for 
probate  or  refocatlor  of  DrobntP  of  a  will.  costB,  payable  ont  of 
the  estate  or  otherwiBC,  shnll  not  be  nwsrded  to  an  unsucceisfnl 
contestant  of  the  wilt,  onless  he  is  a  special  Kiiardian  (nr  an  ui- 
fant,  appointed  by  the  surroBflle,  or  is  iinmed  as  an  e:iPCUtor  in 
a  paper  proponnited  by  hltn  in  Eood  ftifth  as  the  last  will  of  the 
decedent;  bnt  the  ■urromtte  mny  order  a  copy  of  the  .  atenoe- 
niIihpr*H  minutes  to  be  fnrniBh?ii  to  the  contestant's  connael,  and 
charge  the  expense  thereof  to  Ibe  estate  it  he  shall  be  satisfied 
that  the  contest  is  made  In  good  fntth. 
«M3n.a.Ml.in<IldHi.  I(in,Hd3B.  B.«.t»I>KAl>.tt 

I  SSSO.  Id.)  liow  niraTdcil. 

Costs,  when  awarded  by  a  decree.  Inchide  all  dishuTBemetita  of 
the  party  to  whom  they  are  awsrdedi  which  miKbt  be  taxed  In 
the  supreme  court.  The  sum  allowed  for  coats  mnst  be  fixed  by 
the  snrrogate,  and  Inserted  In  the  decree. 


I  9BAO.  Id.)  whvB  (be  MBie  M  la  ntVBCKe  «anrt. 

Where  a  (pieBtlon  of  fact  ha*  been  tried  by  n  Jtiry,  the  eoata, 
nrarded  asainflt  the  nnxnccessfnl  pnrtr.  are  the  snme  as  the 
taxable  costs  of  an  actioii  in  the  supretn^  conrt.  Tbe  eonts  ot 
■  n  appeal,  where  they  are  awarded  Iti  ii-  fmrron'ti^B  coart,  ore 
the  aaine  as  If  they  were  awanled  In  the  xnpreme  conrt. 

I  sm.  TPIieii  *\irroKKtK  ia  fix  >moniit  of  coata. 
In  a  caae  other  than  ene  nf  those  specified  In  the  laat  BecttoD, 
the  snm^rate,  npon  renderintr  n   decree,  may.   in  hi*  diaoretlos, 

to  mA  a  Bom.  to  be  allowed  b«  ■■onts.  In  addition  to  the  dl»- 
fcarwmeDti^  Bs  he  deenu  reaBonnhlc.  not  exceeding,  wher*  there 
has  not  been  a  contest  twenty-five  dolln™.  nr  where  fTieri-  has 
been  a  contMf.  seventy  dollsn"'  B"d.  In  silditlnn  thereto,  where  a 
trial  or  heariDK  npon  tbe  merits  before  the  atirropate  necesaarily 
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sccnples  more  than  two  dajB,  ten  dolIarB  for  each  additional  dir; 
and  wbt^re  a  uiotioD  for  a  uen  trial  1*  made  before  tbe  aurrogatc^ 
if  it  ia  gniuted,  seveDty  doilan;  if  It  is  deuied,  forty  dollan. 

I    Wex.    [Am'd,    1881.]    Ari41tlMUl    *JI«wuc    !■    mUUmi 

In  additioD  to  the  suma  specified  in  the  loM  two  sectioiUk  tlw 
■nrrognte  may,  in  bis  discretion,  hUow  to  an  executor,  udmini*- 
tTalor,  (TiiHrdlati,  or  testament n.ry  trustee,  upon  a  Indiclal  wttle- 
lli«nt  <>r  hit  Recount,  or  on  nn  Intermediate  acconnting  required 
by  the  Burrognte,  such  a  Bum.  as  the  surrogate  deems  reasonable, 
tor  hts  eoiinsei  fees  and  other  expenses,  not  eiceediug  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  necessarily  occupied 
in  preyaring  his  account  for  settlement,  and  otherwise  preparing 
for  the  trial. 

■obatltntM  Mr  L.  ISaS,  di:  S«S.  |  8  («  tUtn.  191),  aul  M.,  Cb.  IM. 

I  SIMS.  AIloTTHBoe  npvis  uile  of  real  ^ravertT. 
Upon  the  disjjosition  of  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter,  the  executor,  Hdmlniatrator, 
or  freeholder,  disposing  «f  the  property,  must  be  allowed  bv  the 
surrogate,  out  of  the  procei^  of  the  aale  brought  into  coort,  his 
expenses;  and  be  may  be  allawed,  out  of  Ihe  proceeds,  a  resson- 
ahle  sum  for  bis  own  services,  not  exceeding  five  dollara  for  eack 
day,  actually  and  Dccessarily  occnpii.il  by  him  in  di^tosing  ot 
fbe  property,  and  sucb  a  fnrtlier  sum  as  tbe  Burrog«.te  thiaks 
reasonable.  Tor  the  necessary  nervlces  of  his  Btlomey  and  couk- 
ael  therein. 

L.  18M.   cb.  too.   I  1   (4  BdD>.  8S4),  IDI'd. 
i  2504.  Id.  I  BO  BommlHlDDs  Klloned. 

The  allowances  specified  in  the  laat  aectlao  are  in  lieu  of  coat- 
tnisaioni. 

I  2IMS.  Pe«B  of  Bvpralsee. 

An  npprniser  is  enlitied.  in  oddititHi  to  bis  actiial  expenses,  to 
a  sum.  to  be  fixed  by  the  surrogate,  not  eiceedlog  fire  dcJIars 
for  each  day.  actually  and  necessarily  occupied  by  Dim,  in  mak- 
ing the  appraisal  or  Inventory.  The  number  of  days'  servicea. 
and  the  cspenses.  If  any,  miiHt  be  proved  by  the  ulfidavit  of  the 
appraiser:  and  the  Humn  payable  therefor  taxed  b;  the  surrogate, 
and  paid  by  the  eseeutor  or  administrator. 

L.  isTS,  ch.  aai  (fi  Bdm.  ssei. 

1  2Sao.  I«.|  a<hvr  •■■ 

KHCh  other  officer,   iticlnding- a   l .. .. . 

entitled  to  the  same  teen,  for  his  services,  and  for  travellhig,  a 
h«  is  allowed  for  like  services  in  tbe  supreme  courL 
3  B.  B.  BS,  I  M  <a  Hdo.  SO),  au'd. 

I  B567.  Fees  of  the  anrroarBte. 

A   surrogate   fhail .  not   charge   or  receive   any   feo,  except   »s 

1.  Where,  In  a  case  preHoribed  by  law,  or  Im  any  other  casf, 
npon  the  application  of  a  party,  he  goea  to  a  plRC«,  other  than 
Ills  office,  or  the  court  room  where  ho  is  required  to  koM  eonrt 
in  order  to  take  testimony,   be  may  -  charge^   and  reeelva  t«  Ml 


ii.  i-.<i",G(Hinlc 
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own  ose,  ten  mnta  for  eftcli  mile  for  gving,  and  the  same  Hum 
tor  rotumiog. 

2.  CAm-d,  iMM.i  He  most  <ihafge.  and  revive  to  the  use  of 
the  countj,  for  a  copy  of  a  paper,  ten  cents  for  each  folio,  and 
for  comparing  aod  certifjlng  a  copy  of  papers  on  api>eal  or  a 
caae  do  appeal  wheie  printed  copies  thereof  are  presculed  by 
any  party  to  aay  proceediiigi  one  cent  for  each  fulio,  eiKcept 
where  the  board  of  Buperrisora  have  ailowed  hla  clerk  lo  receive 
fees  for  hia  own  nae;  and  in  that  case,  bis  clerk  may  cliartce  and 
receiTB  the  aaste  r*e.  Where  ia  a  proceeding  in  the  snrrogate'a 
towrf:  the  attorneyB  for  all  the  adnlt  partica  interested  and  special 
Kuardians,  or  general  guardians,  appearing  for  all  infant  iwrlies 
interested,  other  than  parties  in  default,  or  ngainat  whom  a  fiual 
order  has  been  taken  and  ta  not  appealed  rrom,  Btipulatc  in  writ- 
ing that  a  paper  ia  a  copy  of  any  paper  whereof  a  certitied  copy 
IB  required  by  any  provJaion  of  this  act.  the  Btlpalation  taken  the 
plare  of  a  certificate  aa  to  the  parties  ao  stipuIatinB,  and  the 
Harrogate  or  his  clerk  is  not  rccjnired  to  certify  ttie  xame  or  en- 
liUed  to  any  fee  therefor.  And  the  paper  bo  proved  by  stipu- 
lation ahall  be  received  by  the  clerks  of  bI!  the  courts  and  by  the 
conrts,  and  shall  be  used  or  Gied  with  the  same  force  and  effect 
as  if  certified  by  the  surrogate  Jjr  hla  clerk. 

I»  IBM,  ab.  131,  fa.  All  acta  or  part*  of  aoU  wid  any  act  or  part  o(  an 
■el  Id  relaUon  lo  Ibe  fee*  of  the  Burrogale  In  New  York  ceunty,  Ineonglateat 
bereiriUi,  are  hereby  npeal«d. 

L.  tS«9.  cb.  2W,  I  1  (2  Kdm.  «3):  L.  I8T0,  ib,  MOf  U  18M,  cb.  300,  I  ■ 
M  Blm.  SM);  L.  183T,  cb.  400,  |  «•;  L.  IBM,  cli.  ISf.     In  tititt  Uuch  38, 
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Appeal. 

am.  WbM  vrtx  mu  ippMl. 

aWW.  Wben  p«n 

1  wbHt   court  It   miT    be  ulnm. 

Sli:  ii.w™di'il 

tt  order;   tow  nrlewed. 

3GT2.  Time  to  a 

ow  tST™*  I«rtiM. 

aoTi;  Cen-ia'  pc 

,3870.  Appesl  mi 

«T8:  ^T^l^ 

1  dwrec  Is  t^  moaey  or  deIlT«7  of  propttt^,  (tc 

SBTB.   StcllrlU   I. 

85S0,   AuMUDt    o; 

•aw.  DFcree  roi 

JBM:  AppeM.   pi 

■ooeeaiugt  [hereapcin. 

ESM.   PoWEr    or 

3MT-  JuUgment 

Of  ortrr  upon   appMl. 

BBSS.  Aw.rd  of 

iuiT  trial  upon  re>er«l  In  pnlmta  cuw. 

SKBB.   COHtl   or    1 

I  aSOS.  When  party  mar  «»I»«>I. 

Any  pocty  aKgrieved  mar  apprai  from  a  d«d««  or  an  ordlr  •! 
r  BUiToeate'i  court,  in  n  case  prmribed  in  this  article,  «i«ept 
where  the  decree  or  order  of  wblch  he  complains  was  reoiJerM 


I  SSOO.  n'tiea  iferMOm  Mot  a  party  may  appeal. 

A  creditor  of,  or  person  intcreated  in,  the  estate  or  fnnd  tf- 
fected  b;  the  decree  or  order,  who  waa  not  a  part;  to  the  speciil 
proceeding,  but  was  entitled  b;  law  to  be  heard  therein,  upon  bw 
application;  or  who  lias  acquired,  siuce  the  decree  or  order  mt 
made,  a  right  or  iiilcreBt  which  would  have  entitled  him  to  be 
heird,  if  It  bad  been  previously  acquired;  may  interrene  lod 
appeal,  as  prescrib(>d  in  tliis  article.  The  tacts,  which  entitled 
such  a  person  to  appeal,  must  be  shown  b;  an  affidavit  whM 
mnxt  be  Gled,  and  a  copy  thereof  aerred  with  the  notice  ^ 
appeal. 
See  I  2514,  Bubd.  11.  ■uta. 

I   3S70.    [Am'd,   18MI.]    Appeal)    to  wftat   eoort  It   mar  W 

An  nppeal  to  the  appellate  division  of  the  snpieme  conrt  tatj 
be  taken  from  a  decree  of  a  snrrognte's  eourl,  or  Iroin  an  order 
affecting  a  substantial  right,  made  by  a  BurFogate,  or  by  ■  mu- 
rofCHte's  court,  in  a  special  proceeding. 

1  R.  R.  me.  H  IM,  lis  (2  Edm.  «S2):  2  It.  S.  62.  part  of  |  W  (3  Bim.  «: 
L.  J«SB.  tb.  »M. 

I  asTl.  iBteraieillate   ordert  kaw  Tevlvired. 

Ad  appeal,  taken  from  a  decree,  brinuB  up  for  rertew  eaA  i»- 
termedmte  onlcr.  which  in  E[iecifieil  in  the  notice  of  nppeal,  ud 
necessarily  nJTected  the  decree,  and  which  has  not  already  b*M 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  takci 
(torn  that  order. 


i  MTS.  TlB«e  to  nweal. 

Ad  appeal  b;  a  party  must  be  tuki^D  n-ithin  thirty  dar»  after 
the  serrice,  iifiou  tbe  Kpprllaiit,  or  apoii  the  attoraey,  i(  anj, 
who  appeared  for  him  in  Ihe  surrogate's  court,  of  a  cupy  of  the 
decree  or  ordpr  from  which  the  appeal  is  taken,  and  a  written 
notice  of  the  entry  thercot.  Aq  appeal  by  a  person  who  waa 
(Kit  a  party,  tnlceu  as  prescribed  in  this  article,  must  be  taken 
within  three  monthB  after  the  entry  of  the  decree  or  order,  unle«i 
the  appellant's  title  was  nequired  by  means  of  an  assignment  or 
conveyance  from  a  party;  in  which  caae,  tbe  appeal  must  be 
taken  within  the  time  limited  for  the  takins  thereof  by  tbe  aa- 
■iCDor  AT  grantor. 

1  R.  a.  at,  I  DG  (2  Edm.  ««);  9  B.  8.  608.  H  *«•  10C>  !<*>  1<^  O  ■dB. 
I  3573.  Vrko  Diniit  be  made  pnrtlea. 

Each  party  to  the  special  proceedlDg  in  the  aiirroBate'd  court, 
and  each  persuu  uut  a  party,  who  hus,  or  cliiims  to  nnve,  in  the 
subject-matter  of  the  decree  or  order,  n  rtRht  or  interest,  which 

S  directly  nS^ted  thereby,  and  nblcb  ttpiitars  upon  the  fiice  of 
e  papers  presented  in  the  surroftata's  court,  or  hna  become 
manifest  in  the  course  of  the  proccedinf^s  taken  tberelu,  muat 
be  made  a  party  to  the  appeal.  A  person  not  u  parly,  but  who 
must  be  made  a  party,  as  prescribed  in  this  sertinn,  mny  be 
tironght  in  by  an  order  of  the  oppellnte  court,  made  after  the  ap- 
peal is  taken;  or  the  appeal  may  be  dismlsBed  on  account  of  his 
absence.  The  appellate  court  nioy  prcBcribe  the  mode  of  bring- 
ing; in  Biicb  n  neroon,  by  piil>1icatton,  by  personal  service,  or  ather- 
wiee.  But  this  section  does  not  require  n  person  interested,  but 
not  a  party,  to  be  brought  In,  if  be  was  legally  represented,  or  was 
duly  cited  in  the  court  below. 
.1  WT'l.  Appeal)  bwiT  taftSM. 

An  (ippeal  niuet  be  taken  by  the  serrice,  within  the  State, 
npon  each  party  to  the  speelnl  proceedinic,  other  than  the  appel- 
lant.  and  npoo  the  sntTogate,  or  tbe  clerk  of  the  surrogate's 
court,  of  a  written  noHce,  rrfrrrirg  to  the  decree  or  order  np- 
petfed  from,  and  stating  that  the  appellant  appeals  from  the 
Miine,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  prMeeditiK  in  the  court  beiow  appeared  Id  person,  the 
notice  of  appeal  muat  be  peraounlly  scrred  upon  him:  where  he 
appntrt^  hf  an  attorney,  ft  mtmt  be  aerved  tvnmnnlly,  either  upon 
bin)  or  upon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  appear  in  the  surrogate's  court,  notice  of  apaeal  must  bo 
wrved  upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county;  otherwise  it  mny  lie  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the'Surro- 
Kle  or  the  clerk  of  the  surrogate's  court.  Where  a  peraou  to 
served  cannot,  with  due  dillRence,  be  found,  to  make  per- 
sonal tervice  upon  him,  as  preRCiilied  in  this  Kection.  the  surror 
Sftte.  or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 
•uch  a  mode  of  service  aa  he  Ibicks  prD|>er;  and  service  iu  that 
tiiode  has  tbe  same  effect  as  personal  service. 
Bm  1  ]«»,  anle. 

I  ami.  Certain  pcavlslans  of  chapter  12  made  applicable. 
■  ITie  oToTisione  of  tbe  following  sccllons  of  this  act.  to  wit: 
•eettona  129R,  J287.  1208.  ]2i)0,  1303.  and  130.';  to  1309,  bolh  1ft- 
fdnrtve,  apply  to  an  appeal  taken  ne  prescribed  in  this  arttdfl. 
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I  2ST0.  Appeal  mttr  ■>«  »>  tk«  Ikw  or  tka  taotat  ou*  t* 

The  appeal  mAr  be  teken  upon  quMtioiia  of  Ian,  or  upga  the 
facts  or  upon  botli.  It  It  is  fHkeu  from  o  decree  reoderM  upon 
the  trial,  br  the  suirognte,  of  sii  Issue  oF  fact,  it  biuhi  be  liisiiil 
upon  a  caie,  to  be  made  and  tettlcd  b;  the  Buirccate,  ai  pn- 
■cribed  bf  law,  fur  makiuK  and  settliug  of  a  case  upon  an  appckl 
In  an  action. 

I  aSTT.  SeanrltT-  (a  perfcdt  appeal. 

To  render  a  notice  of  aapeal  effcctDol  for  any  jinrpoae,  entpt 
In  a  ciiae  syeciEed  in  the  uext  section,  or  where  it  »  apeciaUr  V*- 
iKribed  b^  law,  that  eecuril^  ia  not  uccesaary  to  potect  tkc 
appeal,  the  apiM^llntit  must  give  a  written  undertaking,  witb  It 
leaat  two  eureties,  to  the  effect  that  the  appellant  will  poj  lU 
coHtB  and  damagea  which  mar  be  awarded  RgalDBt  him  gpoa  tbt 
appeal,  not  exceeding  two  bundrcil  and  fifty  dollars. 

3  n.  9.  eo.  I  IW  (2  Mm.  AT):  3  R.  a.  oio,  l  iob  (l  Bain.  am. 

1  aSTS.  [AK'd,  ISSa.!  M.|  where  fleered  la  tor  mom»r  ■> 
dellverr  of  property,  etc 

Nolice  ot  appeal  by  an  eiecu.or,  ailmiiiiatraior.  tfBlameotan 
trustee,  guardian,  or  other  ^raon  appointed  by  the  tncrogatci 
court,  froui  a  decri^e,  directiDg  him  to  pay  or  diatribnte  mancf, 
or  to  deposit  money  in  a  Imuk  or  frnst  company,  or  to  deliTCt 
property;  or  by  an  eiccntor  or  ndminlstrator  from  au  ordet, 
erantiug  leave  to  issue  an  execution  against  him,  as  nrescriUa 
in  section  1825  of  this  act,  does  not  stay  the  esecutfon  ot  the 
decree  appealed  from,  unless  the  ap[iellant  gives  an  andertiikiiJC 
with  at  feast  two  sureties,  in  a  sum  therein  apecifiod,  to  lb* 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  nfGnofd, 
or  the  appeal  is  dismiased,  the  appeNaat  will  pay  all  coats  «ad 
damages  which  may  be  awarded  against  him  upou  the  awcsl, 
and  will  pay  the  sum  bo  directeit  to  be  paid  or  collected,  or  as 
the  caae  requires,  will  deposit  or  diBtribnte  the  moaey,  or  de- 
liver the  property  ao  directed  to  be  deposited>  distributed  or  de- 
livered, or  the  part  thereof  aa  to  which  the  decree  aw  oodet  !■ 
•fGrmed. 

2  B.  S.  IIS.  i  31  (3  Bdm.  121):  L.  laro,  cb.tU.lll,  ib'^ 

I  9STV.  HeearltT  ta  atar  proceedlnvB  1>  •>«••  «f  TT^rr*** 

An  appeal  from  a  decree  or  an  order,  directing  the  commitBienl 
of  an  execntor,  administrator,  testamentary  tmatee,  gnardiau,  or 
other  person  appointed  by  the  aorrogate'a  court,  or  on  attorney 
or  connsel  employed  therein  for  disobedience  to  a  direction  ot  the 
anrrogate,  or  for  neglect  of  duty;  or  directing  the  commitment 

—  "  -)D  refnaing  to  obey  a  subpoena,  or  to  testify,  when  I*- 

cording  to  law;  does  not  stny  the  eieeution  of  tlie  je- 
Free  or  order  appealed  from,  unless  the  appellaut  Kivee  an  under- 
taking, with  nt  least  two  sureties,  In  a  sum  therein  specified,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  ia  affirmed,  or  the  appeal  is  dismissed,  the  appellani  wlO. 
within  twenty  days  after  the  affirmance  or  diamtss^I,  sarreDdo' 
himself  in  obedience  to  the  decree  or  order,  to  the  custody  of  fltt 
sheriff  of  the  county,  wherein  he  was  directed  to  be  CDramitte4- 
Ir  the  undertaking  is  broken  it  may  be  prosecuted  In  the  MB* 
manner,  and  with  the  aame  effect,  as  an  adminiatrator'a  oMm 


qnlred  ac 
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haadi  and  the  proceed!  of  tbe  actJoD  must  be  paid  or  dittributad, 
ma  directed  bj  the  Burrogate,  to  or  anioag  tbe  persons  sKKriered. 
to  the  extent  at  the  pecnniarr  ininriea  iustaloed  iv  them;  mat 
Ou  balance,  if  anr,  mutt  be  paid  into  the  county  treaaory. 
t  B.  a.  MO,  ail.  •!  lll-lin  |I  Kdm.  on.  «U),  on'd. 

I  asSO.  An«niit  of  aaHmrtmlilaKt  bow  flxed. 

The  BDni  specified  in  an  under takinK,  executed  ajs  preacribed  In 
either  of  the  last  tno  acctloni,  must,  where  the  appeal  la  taken 
from  a  decree  direetiug  tbe  parment,  depositiOK,  or  distribution 
of  monei'',  be  not  leaa  than  twice  the  sum  directed  to  be  paid, 
depoalled,  or  diatributed.  Where  the  appeal  is  taken  from  an 
order  gnuHin^  leave  to  Issue  an  execution,  it  taust  be  not  leaa 
Ann  twice  the  sura,  to  collect  which  the  execution  may  iaaue. 
In  everjr  other  cuee, .it  must  be  fixed  b;  the  siirrugate,  or  bj  a 
jadge  of  the  appellate  court,  who  niny  require  proof,  by  affidaTit, 
of  the  value  of  any  property,  or  of  snch  other  facts  as  lie  deema 
proper.  The  rcapoudent  may  apply  to  the  appellate  court,  upon 
notice,  for  hd  order  reijuiring  tne  appellant  to  increase  the  aom 
•o  fixed.  It  Bucb  an  order  ia  granted,  and  tbe  appellant  make* 
default  in  giving  the  new  undertaking,  the  appeal  mny  be  dla- 


I  SBHl.  K««BUlt«i>  of  ■adcrtaklBK, 

An  nndeitaknig,  given  na  prescribed  In  the  laat  foar  Bectloni. 

t  be  to  tbp  people  of  tbe  State:  must  contain  the  name  and 

leuce  of  each  of  tbe  bi       '         ' 

iratT«Batfe  or  a  Jod^e  of 
In  the  surrogata'a  office.' 
mrlbed,  the  Uliog  of  a  pn  . 
notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
time,  in  hia  diacretlon,  make  nn  order,  antboricing  any  person 
aggrieved  to  bring  an  action  upon  the  undertaking,  In  his  own 
name,  or  in  the  name  of  the  people.  Where  it  ia  bronght  In  the 
name  of  the  people,  tbe  damasea  collected  must  be  paid  over  ta 
the  Burrogale,  and  distributed  by  htm,  aa  justice  requires. 

%  WKSa.  lAn'd,  ISfll,  ISOO.]  Decree  for  prolMtte,  ete.i  how 
far  snaiieadetl  hr  apprai. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a  wilt  to 
probate,  or  granting  lettera  testameutury,  or  lettern  of  adiuiiiis- 
tratiuD,  or  from  au  order  or  Jud^uit^nt  of  the  uppullate  diviaiou 
of  the  Huprenie  court  affirming  a  decree  of  the  suiTogutc  ad- 
mitting H  will  to  probate  ui'  granting  lettera  teNtiiiiieulai'y  or 
letters  of  administration,  does  ni>t  atay  the  iaauing  of  lutlers, 
where,  iu  the  opinion  of  surrogute.  mmiifwited  by  an  order,  the 
preservation  of  the  estate  requires  that  ihe  letters  skuiild  Issue. 
Lettem  so  iasued  confer  upon  the  person  named  t  lie  rein  all  the 
powers  and  authority,  and  niiliject  him  to  all  the  diitiea  and 
Uabilities  of  an  executor  or  adniiniatratot  in  uu  oidinary  case, 
tfscrpt  that  they  «W-  not  c«nfer  power  to  (nil  real  property  by 
virtue  of  a  provision  in  the  vrill.  or  to  pay  or  to  satisfy  a  legacy, 
or  distribute  the  unbeque allied  propKCly  of  the  decedent,  .until 
aftec  the  final  determinatiaQ  of  the  appeal  i  tutd  ia  case  lattara 


.i-.<i",G(Hinlc 
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ehall  bare  beeu  issued  before  aucb  appeal  tbe  executor  «r  ti- 
mlnistrator,  on  a  like  order  of  the  surFogote,  may  eierdM  Ibe 
pvwera  and  autboritf,  subject  to  the  duties,  KabilitieB  and  ex- 
ceptions, above  piotided. 

I..  IbVl.  cb.  603,  I  1  (B  Bdra.  l»i).  h.  ]«00,  cb.  ISI.  In  etiMt  Btst  L 
ltw>. 

i  aSSS.  D«cr«e  revoking  probata,  *ic.i  na<  *tsr«d. 

An  aii^ml  rrom  a  decree  revoking  the  probate  o(  a  will,  or  t«- 
yoking  It-Hers  teat  a  me  at  a  ry,  letters  ot  aaniinistration,  or  letten 
o(  f;uar<lianHh[p;  or  from  a  decree  or  od  order,  suspeuding  an 
executor,  adminiBtrator,  or  guardiau,  or  removing  or  suspeniiinj 
n  testa  men  to  ry  tmstee,  or  a  frerholdpr,  appointed  to  exeonte  i 
decree,  as  prescribed  in  title  fifth  of  this  chapter,  or  appoioting 
a  temporary  administrator,  or  an  appraiser  ot  perBOnal  property, 
doea  not  stay  the  execution  of  the  decree  or  order  api>ealed  front. 

t  R.  S.  eil,  (  114.  BDd  put  ot  I  up  tt  E<lm.  «33,  CM). 

I   1IB84.     Perfpetrd     appeal     mtarf     proce«dlaVB     IM     ather 

Except  as  otherwine  expreaaly  prescribed  in  this  article,  a  pe^ 
ferted  appeal  has  the  effect,  an  a  stay  of  the  proceedings  to  ra- 
force  (he  decrei?  or  order  appealed  from,  prescribed  in  seetion  1310 
of  tbia  act,  with  respect  to  a  perfectal  appeal  from  a  judgment 
B»liaiO.<>iit«tlR.  B.U,  IHCSBdm.ee)',  3R.  B.  GIU,ilM(}B(lm.«S). 

I  SBBS,  [Am'd,  LSOB.J    Appeal)  praceedlBvii  tbercnpon. 

Id  the  appellate  diTision  of  the  aupreme  court  the  order  mtda 
upon  au  appeal  from  a  decrei:  or  au  onicr  of  a  surrogate's  court 
must  be  entered  with  the  derk  of  the  appellate  division,  and  * 
certified  copy  thereof  anucKod  to  the  •papent  rransuiltted  fmm 
the  court  below  upon  which  the  appeal  was  heard,  muat  be  trans- 
milted  to  the  court  from  which  the  appeal  wos  taken,  and  Ihe 
court  below  shall  enter  the  judguieut  or  order  necessary  to  carry 
tbe  determination  of  the  appellate  divisaon  into  e&ect. 
L.  IMG,  eb.  SM.    Bee  U  IMMMK.  uM. 

I  aSfW.  Power  at  appellate  eonFti  farther  tentlmonr' 

Where  an  appeal  is  taken  upon  tbe  facts,  the  appellate  court  baa 
tbe  same  power  to  deciile  the  questions  of  fact,  which  the  sar- 
rogate  had:  and  it  moy,  in  it^  discretioK,  racelvo  further  t«BtJ- 
mony  or  docnmentary  evidence,  and  appoint  a  referee. 

f  2BS7.  Jadsmen*  or  «r«er  npoa  appeal. 

The  appellate  court  may  revprt4e,  nfflrm.  or  modify  thcdeiTee 
or  order  nppenled  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  in  anthoriKed  by  law  to  review,  and 
as  to  an.v  or  all  of  thL-  partiea;  and  it  may.  if  necessary  or 
,   grant  a  new   trial  or  hearing.    The  decree  or  order  ap- 

^ from  may  be  enforced,  or  rentitnlion  may  be  awarded,  aa 

the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  renpeet  to  an  appeal  from  a  judgment. 

I  XOHK.  (Am-d.  1B»B.1  Award  of  Jary  trial  ap*a  r«T«rul 
In  probate  naacs. 

Where  the  reversal  or  modification  of  a  decree  by  th 
^  ■■--■,   the   I 


paled' f 


late   court   is   fomHjed    upon 


conrC  miiBt,  it  the  appeal  was  tnkeu  from  a  dpcre<^  made  upon  ii 
petition  to  admit  a  will  lo  i>robate,  i>r  to  revohe  tbe  prubiite  of 
a  will,  nafce  an  ordtr,  dirrctiuK  the  trial,  by  a  jury,  of  Uiv  DiNtt^ 
rial  questions  of  fact.  ariMin^  u^om  the  issues  between  tbe  partieB. 
Bnch  an  order  must  slate,  distmctly  and  plainly,  the  quoationa  of 
fact  to  be  tried;  and  must  direct  the  trial  to-ttUce  place,  either  kt 
a  trial  term  of  the  supreme  court,  apociSed  in  the  crder;  or  in 
Ibe  count;  court  of  the  county  of  the  aurrogale.  After  the  trial, 
a  new  trial  may  be  granted,  as  preecrilied  iu  B«ctiou  364ti  of  thii 
act 

1  B.  S.  M,  «  ET,  ES  (3  Mm.  ST]i  S  B.  H.  SOD,  I  S8  (2  Bdm.  S33)i  U  ISSS, 


I  S56e.  G«ts  at  ■p»Ml. 

The  appellate  court  niny  award  to  the  STJcceaBfuI  party  the 
coiti  of  the  appeal:  or  it  may  direct  that  they  abide  the  etent  of 
I  new  trial,  or  of  the  subaequeut  pi-oot^edlnKn  in  the  surrogate'a 
court.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
ntate  or  fund,  or  personally  by  toe  uosneceaslul  party,  as  di- 
rected by  the  apaellate  court;  or,  if  euch  a  direction  is  not  giveii, 
w  directed  by  the  surrogate. 

I  B.  A  Me.  1  M  (J  Edm.  0)2);  2  S.  S.  BT,  |  «l  <3  Edro.  «Xf-  1  A.  ■   «, 
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XIO.  AroUMtlod  cC  tbl(  irtlcle  to  uecnton.  Me.,  heiMofon  ipwIWI  ' 


I  aSftO.   RenoUltea  of  lettePB. 

Letters  teBtfttnentarr,  letters  of  administration,  and  lettm  ol 
gnardianship  must  be  in  the  name  o(  the  people  of  the  8lif' 
Where  they  are  gmntM  by  a  surrogate,  or  bj  an  officer  or  i)fW 
appointed  bj  the  board  of  auperTisors,  temporarilr  aetiog  ai  i^ 
rogate,  they  miiBt  be  teated  m  the  name  of  the  officer  jrintiM 
them,  aigned  by  him,  or  by  the  clerk  of  the  SDrroirate'B  wnrt,  t" 
sealed  with  the  seal  of  the  aurroKate'a  conrt.  Where  they  ■« 
isilied  out  of  another  court,  they  must  be  tested  In  the  naat  n 
the  judge  holding  the  court,  signed  by  the  clerk  thcrcof,  ai 
sealed  with  ita  aeaL  i 

9  R.  e.  SO.  I  BB  (S  Edm.  Bl).    e«  H  3*8S,  3488.  StM,  34M.  MBI  uiWl 

I  assi.  Tbclr  elleet. 

Subject  to  the  prorlaiotis  of  the  next  section,  re^latlni  ikj 
priority  among  different  letters,  letters  testamentary,  letters  B 
admlniatratioD.  end  letters  of  gnardianabip,  granted  by  a  coarlM 
oOicpr,  hnTing  juriBdiction  to  grant  them,  as  prescribed  in  I**, 
chapter,  are  eoQclnslTe  evidence  of  the  authority  of  the  prrtcat 
to  whom  they  are  granted,  until  the  decree  granting  them  ii  r^ 
Tersed  nnon  appeal,  or  the  letters  are  revoked,  aa  prescrfbfd  >> 
this  chapter. 


I  W9a.  Prloi 

The  person  or  persona,  to  whom  letters  teatamentary,  or  lettfW 
3f  administration  are  first  Issaed,  from  a  snrToea.te'B  conrt  hi'- 
Ing  jnrlsdlction  to  issne  them,  as  prescribed  in  article  Snt  " 
title  first  of  this  chapter,  have  sole  and  excluslTe  anthorily,  M 
eiecntora  or  ndministrnlors,  pnrBoant  to  the  lettem  ""ti'  |j 
letters  are  rpToked.  aa  prescrllied  by  law;  nnd  they  are  pntill'* 
to  demand  and  roeover  from  any  person,  to  whom  letter*  iipjB 
the  same  eatate  are  afterwarda  iasoed,  br  but  otiier  aomi*'" 

WW 
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eonrt.  the  dec^«at'B  propeity  lu  faia  bunds.  But  the  acts  of  r 
wtson,  to  whom  letttrg  wtre  attiTWBrJa  iBeocl,  ilnne  in  fi*>oU 
faith,  before  uutict>  of  the  lotteru  first  issued,  nre  Talli);  and' au 
nelion  oc  Bpecial  proceediuK,  commenced  by  him,  mny  be  con- 
tinued b;  EDd  in  tbe  name  of  the  person  or  perBons  to  whom  the 
letteni  were  tirat  iasued. 

:  B.  e.  T4.  f  2B  (3  Edm.  TS). 

)  2603.  Time,  bavr  reclcoued  npou  aiieceBatTe  letters. 

Where  it  la  preacribed  by  law,  that  an  act,  with  reapcct  to  the 
ectute  of  a  dccrdcnt,  must  or  uiay  be  done  within  ii  gpecined 
limp  after  Ititera  lesianieutnry  or  letters  of  adminiHtrntiOu  lire 
leaned,  and  BUcceBaive  or  aupplenienfarj  letters  are  tssuvd  ii|¥!n 
the  enmo  enlate.  the  time  ao  Hpecified  must  tie  Te<^ltoni>d  fi-om  tbe 
iBsuinK  of  the  firet  letters,  except  in  a  cnse  where  it  ia  {itliernlae 
jpecinlly  prescribed  by  law;  or  where  the  Etat  or  any  HUlnHiiuent 
'''tiers  are  revoked,  na  pveacribed  in  section  2«&4  of  this  aet.  oc 
It  reason  of  the  want  of  power  in  the  anrneatc's  coui't  to  itaua 
the  snnie,  for  any  cause.  {Hee  i  2<i82.) 

)  2G(M.  Ofllclol  oathB  of  exeeatora,  «tc. 

The  nlBcial  oatli  or  aSiruiatlon  of  an  executor,  idininiatratiir,  vr 
fnardian,  to  the  effect  that  he  will  well  faithfully  oud  houiwllv 
diichurge  the  dniies  of  his  olGee,  deeeriblng  it,  must  be  filed  wliu 
the  snrroEate,  before  letters  ore  issued  to  him.  The  oath  may  U- 
listen  before  any  officer,  within  or  without  the  State,  wlio  ia 
authorized  to  take  nn  affidavit,  to  be  used  in  the  aupretne  court. 
Where  it  is  taken  without  (he  State,  It  muat  be  certified  oa  re- 
paired by  law,  with  respect  to  an  affidavit  to  be  used  lu  the  an- 
Drenie  court. 

2  B.  3.  71.  T7.  «  in  »nJ  41  <2  Fjini.  ^2.  18).  1,.  IMT.  ch.  ««0,  I  SB 
(t  Edm.  41>T).  im'd.     Kk-c  Baiiklnf  Law,  {  IMS:  L.  lUOT.  ch.  012. 

I  2Q0B.  [Aai'd,  1S8S.J  DepoHll  of  aecnrltlea  to  redBov  vm*- 
nn  ol  bo>d. 

In  n.  case  where  a  bond,  or  new  aureUea  to  o  bond,  may  be  re- 
quires) by  ft  Kurrocute  froui  nn  executor,  administrator,  guardian 
or  other  tmstee,  if  the  Tfllue  of  the  eatnte  or  fund  is  so  Kreitt,- 
tlint  (he  Eurropnte  deems  it  inexpeilieiit  to  require  security  in 
He  fall  amount  prescrllied  by  law,  he  may  direct  that  rny 
•foiiritiea  for  the  payment  of  money,  belonging  to  the  estate  or 
fond,  he  deiKiaited  with  him,  to  be  deliTorcd  to  the  county  tr«is- 
nrer,  or  be  depofitod,  subject  to  the  order  of  the  truatee,  couuter- 
BiEt;ed  by  the  surrociite,  with  a  trust  eompony  duly  avthorised 
by  law  to  receive  the  aaino.  After  such  a  depoatt  has  been 
raadp,  the  eiirroeate  may  fix  the  amount  of  the  bond,  with  re- 
spect fo  Iha  vnliie  of  the  remainder  only  of  the  estate  or  fund. 
A  secQrity  thna  depoaitcd  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  conapaoy,  and  no  penion. 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trust  company,  shall  receive  or  collect  any  of  the  prilicioal  or  In- 
terest secured  thereby,  without  the  special  order  of  the  aurro- 
Ptte.  mttered  in  the  appropriate  book.  Such  an  order  cnn  he 
made  in  favor  ot  the  trustees  appointed,  only  where  nn  addi- 
tional bord  hw  be«n  given  by  him,  or  npon  proof  thnt  tbe  estate 
nr  funil  has  been  so  reduced,  by  pa.vments  or  otherv-iiJc.  that 
th«  penalty  of  the  Itond  oriirinally  Kiven.  will  he  snflieienl  In 
■aount,  to  satisfy  the  provisioua  of  law  relatloc  to  the  pMialty  • 
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ilrnwti   in   nliH)   reckoned   in  tht 

L.  1S8S,  cb.  MO. 

I  aSOe.  SBrctlea  liable  for  aioae}-,  eta,  received  tM  am- 
o(li«r  eapaelt}'. 

A  pentiin  to  whom  letters  are  iMuefl,  ia  linbld  for  money  of  Other 
personal  properly  of  the  estate,  which  whs  iu  hh  baade  or  under hli 
control,  wlieii  his  letters  were  iasiieil;  In  whatever  capacity  it  wm 
received  bj  him,  or  came  under  hla  control.  Where  it  was  received 
by  him,  or  came  umler  his  control,  by  virtue  of  letters  previoiialy 
issued  to  Iiim,  in  tlic  sume  or  another  capacit]',  an  action  to  recover 
tho  money,  or  dainugea  for  failure  to  deliver  the  proptfty,  may  be 
maintained  upon  Imlli  official  bondfl;  but.  as  between  (Ihe  sureties 
upon)  the  official  bond  givei  upon  the  prior  letters,  and  (thoaenpon) 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter)  are 
liable  over  to  the  former. 

I  WWT.  'WkCK  ne*r  boad  or  ne-w  mnretlea  ■lay  be  re««lre4. 

Any  person,  Interested  In  the  estate  or  fund,  may  present  to 
the  surroRBte'a  court  n  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is  in- 
■nfflcient,  or  has  removed,  or  Is  about  to  remove,  from  the  State, 
or  that  the  bond  is  Inadeqtiate  in  amount:  and  praying  tbattbe 

iirincipnl  In  the  bond  may  be  required  to  give  a  new  bond,  in  • 
arger  penalty,  or  new  or  additional  Hiireties,  as  the  case  re- 
qnlres;  or,  In  default  thereof,  that  he  may  lie  removed  from  fait 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  ia  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant,  when  the  bond  it 
that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  ot  the  decedent.  It  it  appears  to  the 
surrogate,  that  there  ia  reason  to  believe  that  the  aUegationa  of 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
■how  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 
-L.  latT.  rh.  MO.  II  2B.  aa  (1  Edm.  «SZ).  ani'd;  L.  18B2,  eh.  330:  L.  18R, 

d.  MO.  g  ss  (4  Edm.  4ea). 

I  9398.  ld.t  hoir  prlnotyal  ■tay  be  reqalred  to  giTt  m 
Beir  bond,  ete. 

Upon  the  return  of  a  citation,  Issued  as  prescribed  iu  the  laat 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  tbe 
partlPBT  and  If  the  objectiona,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  nn  onler.  requiring  the  principal  in  tbe  bond 
to  give  new  or  additional  suretf(>s,  or  a  sew  bond  in  a  larger 
penalty,  as  the  cnsc  requires,  within  such  a  reasonable  time,  not 
exceeding  five  dnj-K,  as  the  enrrognto  fiiea;  ond  directing  that.  In 
default  thereof,  bis  letters  bv  revoked. 

L.  lUT,  cb.  MO,  I  27,  iid-d;  L.  1882,  ch.  220  (1  Edm.  tBlf, 

I  xsne.  Decree  revoklnv  leltera  (or  (Bllora  la  ■!▼•  Bew 


t  make  a  decree,  dia- 
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I  MOO.  [Aaa'4,  IMl.]  Saretlea  iBa.T  applr  to  Ve  rclMweA 
«■  to  (ntnpe  bv^aelieB, 

Any  or  all  of  the  Buretiea  in  a  bond  taken  as  prescribed  in 
thU  chapter,  ma;  iiresent  a.  petition  to  the  surrogate's  conrt 
prayioK  to  bri  released  fruni  reBponaitnlltj',  on  acfjnuDt  of.  any  f ii- 
tore  breach  oC  the  condition  of  the  bouLl  and  that  tbe  principal 
in  the  bond  be  reiiuired  to  give  new  suretiPB  and  to  render  and 
aettk  his  account  and  tbat  a  citation  itiaue  to  said  principal  to 
attend  on  such  application.  The  aurrogate  muaC  thereupon  isBue 
a  citation   accordinsly. 

Id.,  tl  £»  iDd  SO;  L.  1801,  ctL  aSi  U  ine,  n.  Zja,  and  L.  IBOI,  cb.  024. 
In  aff«l  S^ii.  1,  IMl. 

I  Z«01.    [Am'd,  lOOl.]    Relcaae  of  old  anretleB  oB  tke  Klv- 

UpoQ  the  return  of  the  citation  iiieued  *b  prescribed  in  the  last 
section  if  the  principe)  la  the  bond  does  Dot  file  a  new  bond  in 
the  nsual  form  with  new  sureties  to  the  satisfaction  of  the  sur- 
roKBte,  the  snrroKate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  auch  reaBouahle  time  not  ei- 
ceedlnff  five  days  as  the  Burrog-ste  fixes.  Should  the  principal 
file  snch  new  bond  upon  the  return  of  such  citation  or  wlihln 
the  time  Bxed  bj  «nch  order,  the  surrogate  roust  thereupon  malte 
a  decree  releasing  the  petitioner  from  liability  npon  the  bond  for 
any  subsequent  act  or  default  of  tbe  principal  and  refiulring  the 
principal  to  render  and  settle  his  account  to  and  inclnding  the 
date  of  such  decree  and  to  tile  such  account  within  a  time  lixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  revoking  the  delinquent's  letters. 

Id.,  H  31  ud  83;  U  laez,  ch.  33B  (t  Edm.  4B3),  tia'a;  U  IMl,  cb.  ISM.  In 
titect  Sept.   1,  IMl. 

I  a«02.  Barrosate  DUiy  dlreot  km  to  eoatody,  whero  co- 
•xrcntora,  etc,  dla>Bree, 

Where  two  or  more  co-eiecntors  or  co-administratorH  disagree, 
respecting  the  cuatodr  of  money  or  other  property  of  the  eatate; 
or  two  or  more  testameutary  ttuatees  or  guardianB  ot  tbe  prop- 
erty disagree,  respeftiug  the  cuatody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
Joint  charge;  the  surrogate  may.  npon  tbe  application  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  and 
proof,  by  affidavit,  of  the  facta,  make  an  order,  requiring  tbnm 
to  show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  retum  of  the  order,  the  surrogate  may, 
tn  his  discretion,  make  an  order,  directing  that  any  property  of 
the  estate  or  fund  be  deposited  in  a  safe  place.  In  the  joint  custody 
of  the  executors,  adminiatrntorsi  guardions  or  testamentary  tmi- 
teea,  as  the  case  requires,  or  subject  to  their  Joint  order;  or  that 
the  money  of  the  estate  be  deposited  in  a  specified  safe  bank  or 
^■t  company,  to  their  Joint  credit,  and  to  be  drawn  out  upon 
thrfr  Joint  order.  Disobedience  to  anch  *  direction  jvay  be  pun- 
■Md  M  a  cmitampt  of  tbe  court. 
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I  2603.   BlVect  and  contenta  of  dror«e  revoklUK  leden. 

UpoD  the  entry  of  a  deoree,  made  as  prescribed  in  tliia  diip- 
ter,  revokiiiR  letters,  issued  by  a  surrogate's  court  to  an  eiec- 
utor,  Bdniiuistrator  or  guardian,  his  powers  cease.  The  derrre 
may,  in  the  discretion  of  tlie  surrogate,  require  him  to  account 
for  all  mociey  and  other  property  received  by  him:  aud  to  pay 
and  deliTer  over  all  money  and  other  property  In  his  hnnda  into 
the  Hurrofiate'a  court,  or  to  his  successor  in  office,  or  to  snti 
otlier  pei'son  as  is  authorized  by  law  to  receive  the  ssmc;  or  it 
uiiiy  be  made  witliout  prejudice  to  an  action  or  siiecial  -roeeediDf; 
for  that  iiuriiose,  then  peiidiiig,  or  thereafter  to  be  iroaght.  The 
revc)cutioii  doea  not  affect  the  validity  of  any  act,  within  tile 
lioTvera  conferred  by  law  itpoii  tJie  executor,  Hdlll<nlatrati>T.  or 
guardian,  done  by  liim  befor6  the  service  of  the  citation,  when 
the  otiier  party  acted  in  good  faith:  or  done  after  the  service  of 
the  citation,  and  i>efore  entry  of  the  decree,  where  his  powers 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  wlicre  the  surroKOte,  in  a  case  prescribed  by  laiv.  per- 
mitted him  to  do  the  name,  noLwithsianding  the  pendency  of  tb« 
special  proceeditie  against  hltn;  and  he  is  not  Uable  for  such  an 
act.  done  by  him  iu  good  faith. 

3  R.  S.  S3.  I  38  (I  aim.  S2) :  a  R.  a.  77.  7S,  ||  40,  4S  ud  47  (S  Sdm.  TB. 
SO),  ani'd. 

I  2«04.  The  iBHt  iiecllon   qnallBed. 

The  Inat  section  dm'a  not  nffect  the  liability  of  a  person,  to 
whom  nxmoy  or  other  property  has  been  paid  or  delivered,  is 
liusliand.  wife.  ne;it  of  kin,  or  legatee,  to  respond  to  the  persao 
lawfully  entitled  thereto,  where  letters  are  revoked,  liecniise  » 
supposed  dei'edent  Is  living;  or  because  a  will  is  dlscovoi'ed,  oftn 
admlniMtration  has  been  granted  in  a  case  of  supposed  intestacr, 
or  revoking  a  prior  will,   upon  which  letters  were  granted. 

]    zoos.  SnecesBOr    may   tie    appotated,   and    may   eoiapel 

Wliere  letters  hove  been  revoked  by  a  decree  of  the  aiirrogatf'ii 
court,  that  court  has,  except  iu  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  apiioint  n  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  bwn  issued.  The  successor  may  complete  the  eTprntrnn 
of  the  trust  ciinimitted  to  his  predeceSBOr;  he  may  continoe.  lu 
bis  own  name,  a  cirll  action  or  special  proceeding,  pending  is 
favor  of  bis  predecessor:  and  he  may  enforce  a  Judgmeut,  onler. 
or  decrei',  in  favin-  of  the  latter.  The  snrrogate'a  coort  has  the 
anme  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a  re- 
maining executor,  adniiniirtrator,  giiardinn  or  trustee,  to  compel 
tlie  person  whime  letters  have  been  revoked,  to  accnnut  for,  of 
deliver  over  m<iney  or  other  property,  nnit  to  settle  his  accouDt, 
whlcli  it  would  have  U[M)Ii  tlie  petition  of  a  creditor  or  persoa 
Interested  In  the  estate,  if  the  term  of  office  conferred  liy  the 
letterx,  had  expired  liy  its  mm  limitation, 

<.  7T.  i  40  (2  Ertm,  7^1 :  a  R.  S.  1B3,  I  17  (2  Mm.  1381 :  I-  !*«■  * 


MO.    lAm'a,  IHUl,  1»»T,  1001,  lOnX.)    AccoBBtlBC  by  '<- 
tw,  et  ceteFB.  ot  decensed   eicoatom. 

eve   an   execntor,   iidministrntor,   guardian   or   festamenlsrj 
e  dies,  the  surrogate's  cniirf  l.as  the  aaia«  jniiadiction,  upM 
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the  petition  o(  his  aiircessor,  or  of  a  BUrvlviiMC  pxpcutnr,  admlu- 
intrator  or  Ruaniian.  ■or  of  n  creditor,  or  person  iutereHted  m  the. 
psinte.  or  of  B  Bnardino'H  ward  or  the  letsal  repreRciitatiTc  of  a 
deceawpii  ward,  or  n  euri-fj  upon  the  offloini  botiil  o(  tl'.e  decoili'iit, 
or  the  legal  rapiwentatiTe  o(  k  deceased  suret;,  to  compel  the 
exeoutor  or  admialstratar  ot  tke  decedent  to  account,  Tvhich  it 
n'ould  have  agaimit  the  decedent  if  his  letters  hare  heen  revoked 
hy  n  aurrn^te'a  decree.  And  an  exeentor  or  administrator  ot  a 
derpaaed  executor,  adminintnitor,  Knardlan  or  tcHtaaientarj'  trus- 
tee may  Toluntnrily  account  for  the  acta  and  dolosa  of  t)ie  dece- 
dent, and  for  the  trust  property  which  had  come  Into  his  poa- 
seHHion  or  isto  the  possession  of  the  decedent.  And  on  the  death, 
heretofore  or  hereafter,  of  any  executor,  ndminislrator.  eaartlinn 
or  (cMamentary  trustee  while  nn  accounting  by  or  againat  him. 
an  such,  was  or  is  pending  hefore  a  siirroBnte's  court,  such  court 
may  revive  said  proceedinj;  against  his  eiecntor,  administrator  or 
successor  and  proceed  with  mich  nccountiuK  and  determine  all 
questLoiia  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  cane  auch  decedent  had  not  died 
or  in  S  caae  where  the  execulnr  or  adminiNtrator  cf  said  last  men- 
tioned decedent,  aetinK  at  the  time  of  siich  revival  hnd  voluntarily 
petitioned  for  nn  accounting  aa  provided  for  in  this  section.  On 
a  potltioo  filed  either  by  or  ogainat  an  executor  or  adminintrator 
of  a  deceased  executor,  admin  intra  tor.  guardian  or  testnmentoir 
truBtee,  or  on  a  reviv.il  and  continiiaflnn  of  an  ncconntinp  pcnd- 
InjI  by  or  against  such  decedent  at  the  time  of  his  death,  the  suc- 
cessor of  snch  decedent  and  nil  persons  who  would  he  necessary 
parties  to  a  proceedlrg  commenced  by  such  decedent  for  a  judi- 
cial settlement  of  his  accnnnts  shall  he  cited  and  reiiiiired  tn 
attend  snch  settlement.  The  anrrognle'a  cnnrt  mny  at  any  time 
on  its  own  motion  or  on  the  motion  of  any  party  to  any  one  of  two' 
or  more  ot  Bn<'h  proeecdinKs,  consolidate  said  proceedings  hnf 
wlthont  prejndlce  to  the  power  of  the  eonrt  to  make  any  subse- 
(Titent  order  in  either  of  them.  With  respect  to  the  liability  of 
the  sureties  In  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  hia  executor  or  nd- 
miniatrator,  rendered  upon  such  nn  accounting,  has  the  nnme 
cfTeet  ns  if  an  execntion  Issued  upon  a  snrmeate's  decree  against 
Iho  property  of  decedent  hnd  been  returned  unsatisfied  dnriug  the 
dei^ent's  lifetime.  So  far  aa  eoneerns  the  executor  or  adminls- 
tmtor  of  decedent,  auch  a  decree  la  not  within  the  provisions  of 
section  twenty-five  hundred  and   fifty-two  of  this  act.    The  snr- 

aiitninlatTBtftr.  or  snccessor  of  any  deci-flent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  tn  his  possession 
or  in  under  his  control,  and  if  the  same  is  delivered  over  after  a 
d^'ree.  the  ronrt  raiiBt  allow  snch  credit  upon  the  decree  as  jus- 
tic*  rennirea. 

I.  1S01.  cb.  ITS;  U  IMt,  cL  348:  U  1M>1,  tb.  «»;  K  IMS,  cb.  S«.  la 
Ptrrrt  April  3-  !««. 

I  94DT.  IVfeea  boad  mar  lie  praaeciiteA. 

Wbere  an  execution,  issued  upon  a  anrrogate's  decree,  against 
the  property  of  an  executor,  adnu'niatrator,  testamentary  trustee, 
or  ^foai^'b)^-  has  been  returned  wholly  or  partly  unsati.ified,  an 
action,  to  recover  the  aum  remaining  uncollected,  mny  he  main- 
tained upon  his  official  bond,  by  and  in  the  name  of  the  -wrson  in 
whose  favor  the  decree  was  mndc.     If  the  principal  debtor  ia  * 
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resident  of  the  Btate,  the  execution  mnM  have  been  isMied  to  the 
count;  where  he  reHidee. 
Li.  183T.  ch.  MO,  I  as  («  Edm.  4M). 

1  M08.  flBCflFBBor  nay  pr«a«o«lt*  wMelBl  Boad. 

Where  letters  have  been  revolted  by  a  decree  at  the  inrrogMe'a 
poart,  the  aucceaaor  of  the  executor,  adminlatrator,  or  fnardian, 
nhoBe  letters  are  bo  reroked,  may  maintain  on  action  upon  hii 
predecesEur'e  officjial  bciud,  la  which  he  may  recover  anj  money, 
or  the  full  vaJuL'  of  any  other  property,  received  by  the  prinripkl 
in  the  boud,  and  not  duly  admialstercd  by  him;  and  to  the  foil 
extent  of  any  injury  Bustained  hy  the  estate  ol  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  aoy  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  regarftd 
as  part  ot  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly;  except  that  t 
recovery  for  an  act  or  omiBslon.  respecting  a  right  of  action,  or 
other  property,  appropriated  by  inw  (or  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  iKuefit  of  tilt 
person  or  peisona  ao  entitled  thereto. 

2  B.  S.  W.  I  21  (2  Bdm.  87). 

I  ZSOO.  Action  on  onolal  b«ad  vrhen  no  saoevaKor  ts  bf- 

Where  the  letters  of  an  executor  a 

so  revoked,  and  no  successor  ii   .. 

may,  upon  obtaining  an  order  from  the  surroKate,  grautioK  bim 
leave  so  to  do,  maintain  an  action  upon  the  official  tiond  ot  the 
executor  or  administrator,  in  behalf  of  himself  and  all  others  in- 
tereated;  in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  property,  received  by  the  principal  in  the 
tiond,  and  not  duly  admiulBtpred  by  bim.  and  to  the  full  extent 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by  any 
act  or  omission  of  the  principal.  The  money  recovered  in  tad 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  collects 
it,  into  the  surrogate's  court;  and  the  surrogate  must  distribute 
It  (o  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
iDgs  for  such  a  distribution  are  the  same  as  prescribed  in  title 
fifth  ot  this  chapter,  for  the  distribution  ot  tha  proceeds  of  a 
sale  of  real  property. 

g  2eiO.  Ap*lle>tlBa  ot  tUa  urtlele  to  •zeevtona,  etet,  ker^ 
to  To  re  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  admini*- 
trator,  or  guardian,  to  whom  letters  have  been  fasited,  and  to  ■ 
testamentary  truatee  whose  tmst  has  been  created,  before  thia 
chapter  taliea  effect;  except  that  it  does  not  aBect,  fh  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  this  cbsptcr 
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_.    .,_.,-_, ,  --  - .    = .0  be  intonipeWnt 

.□  exocute  the  ilutitH  of  aucli  trust  by  reoHun  ot  druDkeQuei<:i,  ills- 
hoi«!8tr,  iniprovidi'mt-  or  wniit  oC  uiidL-rittaniliug.  If  hut  Hiich 
pi^mun  be  iiumtMl  an  the  sule  exei'iitiir  in  n  \\i\\,  or  if  all  liii-  per- 
Boliw  nnmod  tliprciii  an  I'Xfcutom  lie  iurampt-teiit.  lettern  of  «d- 
niiniBtrntion  with  tho  n'lll  aanexcd  iniiHt  be  IshikvI  rs  in  thi'  t'ltse 
of  all  nf  thp  ex(><nitorR  r(>iiounoinK-  A  RnrmRntp.  in  his  disi-ri'tinD, 
mn.T  rettiBp  to  (trnut  IcItcrK  tmstnmi-iitnry  ur  «r  iirlininiBtrnlion  to 
n  peTBon  unable  to  read  snil  write  the  Knglish  language. 

L.  less.  fb.  080. 

I  2«1S.  [Am'il.  18D3.1  8ap|ilem«ntHrr  Irltvrsi  pippoiDn 
lett«TB  of  KdnitnliitFBllon  ^vlth  the  will  nnncxed. 

If  tho  ilisHbility  of  n  pprwin  under  nire,  nr  an  alien  n<iine<l  at 
ill.  be  rpiiiuved  bi-fore  the  execution  of  the  provi- 
>i  Hucii  wilt  ia  eiiiu]>k-led.  lie  kIulII  be  entitled,  nu  .i|)i>li<'S- 
a  supplementary  letters  testa uK-iilory,  to  be  Issued  in  tbe 
Dftuner  as  the  original  letters,  and  authoriEed  to  join  in  tb« 
iou  of  the  will  with  the  pcrKonw  preTiously  appointed.    A 

.-_ name<l  in  a  ivill  as  exemtor,  and  not  named  as  nuch  in  the 

letters  testamentary  or  in  letters  ot  utl ministration  with  the  nill 
annexed,  shall  tie-  deemeil  to  be  snperseded  thereby,  and  chilli 
have  no  pnner  or  authority  ivhaterer  as  suph  exeentor  iinlil  he 
appears  and  (lualilicn.  An  e\ecutnr  named  in  a  will  has  no  dowm 
to  dispose  ol  nny  part  of  tho  estate  of  the  testntor  before  lellen 
testa  mentar^y  are  sranted,  exei'pt  to  pa,v  fnnernl  chiirKes,  nor  to 
Interfere  with  eueh  entnte  fn  any  uinnner  further  than  Is  n<ws- 
(inry  for  its  proseTvotiiiu.  Where  letters  of  n<l ministration  wirt 
the  will  annexed  are  trranled.  the  will  of  the  deeeaseii  slinll  hf 
observed  and  iH-i'formed;  and  the  adniinistrntors.  with  mii'li  vill. 
have  tho  riehlH  and  powers  and  are  siilijeet  to  the  same  duties 
Bit  if  tLey  had  lieen  named  exeeutors  in  the  will. 
L.  1893.  cL.  OSB. 

I  2014,    [Am'd,  ISOr.]     'Wlio  mnr  proponnat  will, 

A  person  detiicnateil  in  a  will  ns  executor,  devisee,  or  lesalef, 
or  nny  person  inti'resleil  in  the  estate,  or  a  ereditor  ot  the  de- 
eedi-nt,  or  any  party  to  nn  aclic)n  liroupht  or  about  to  lie  briiiiKhl, 
mid  interest  in  the  subjeel  tli(Te()f,  in  which  action  the  decedent, 
if  livinjt,  would  be  a  proper  parlj;,  may  pri'scnt  to  the  BnrroEnH'" 


letl 


eonrt   bavins   jurisdietion,   n   written   pi'tition,   duly   t 
-— ibinjr  the  will,  setting  forth  the  facts,  upon  which  tin;  jum™"- 
1  of  the  conrt  to  grant  probate  tberccif  depends,  and  prnyinc 


.-., iny   be   cited   to   attend   tne   probate  thercit. 

T|H)n   the   presentation  of   such   a   petition,   the  surrognte  niiisl 
Issue  a  citation  aucordingly. 

L.    183T.    eb.    400.    I    4    (4    Eilm.    48T).      L.    1607,  Ch,    ITT.      Id   elMI  ivta 

1  201.V    [Am'il,   IKfM.    XOOS.l      Vfba  to   Ite  eltrd   tbereapoB. 

The  following  persons  must  be  cited  upon  a  petition,  preeented 
as  prescribed  in  the  last  section: 
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1.  It  the  will  I'elnten  exclaaiTelT  to  real  property,  tbo  husbaDd 
or  wife,  if  an}',  unil  nil  tbc  heirn  of  the  testalor. 

2.  if  the  will  relafps  I'SchiHivply  to  personal  property,  the  has- 
band  or  wifi',  if  oiiy.  atiil  all  the  next  of  kin  of  the  teetator. 

3.  If  the  will  relates  to  both  real  and  personal  properly,  the 
hnshand  or  wife,  if  any,  and  all  the  heirs,  and  alt  the  next  of 
kin  of  the  testator. 

U  ISO  I.  cb.  118. 

4.  lAdded,  J90B.]  Any  person  designated  in  the  will  ai  ex- 

L.  1905.  ch,  *39,      In  tir«t  a.'pt.  1,  1906, 
I  2«ie.  COBtenIs  of  rKndon. 

The  citation  mnst  set  forth  the  Dsine  of  the  decedent,  and  of 
the  periion  by  whom  the  will  is  propounded;  and  it  must  state 
whether  the  (vill  relaltnj,  or  iiiirpurts  to  relate,  exclusively  to  real 
property,  or  pemoiial  propi-rly,  or  to  both,  n'hcre  the  will  pro- 
ponnded  was  iiuncuiJiilirc,  lli>it  (act  miiKt  be  slated  in  the  (Htn- 
tiuu.  ^^'he^e  the  surroeute  in  unable  to  aMi'ertniii  to  hU  Hatixfai'- 
tiou,  whether  the  decedent  left  BucvivinK  hiiu,  any  person,  who 
the   property   nffeeted   by   Ihe   will,   if   the 


died  iutoaiaie. 

I  XeiT.    lAm'd,   1H94.]      Per«on«  not  eUeH    iua>-  Bppear. 

Any  person,  although  not  cited,  who  is  named  an  a  devisee  o 


ivill  uropoiiadfd,  or  aa  cxi-tiitor,   trustee,  deriHec 
ly  other  '       '     '  ....... 


or  legatee  in  any  other  ijuper  purporting  to  be  a  n'ill  of  the  de- 
cedent, or  who  is  otherwise  interested  in  suslalning  or  detesting 
Ihe  Rill,  may  appear,  and,  at  lilH  election,  KUpport  or  oppose  the 
application.  A  person  so  apiiearlng  U-cnnu's  a  party  to  the 
special  iiroceeding.     But  thin  ui'Cllon.  does   not   affect  a   right  or 


Ji'h  a   porNOu   unless  he  so  beconiea  a  party, 
will   propoundiid    for   probate   is   opposed,   due  anu 
timely  notice  of  the  hearing  of  the  objcctiutiB  to  the  will  shall 


be  giveo,  lu  such  manner  as  the  surrogate  Khali  direct, 
perKons  in  Mlnic,  who  wonid  take  any  interest  in  any  proi>erty 
nnder  the  provisions  of  Ihe  will,  and  to  Ihe  executor  or  executors, 
*  "   ""  truKteea  named  therein,  if  any,  who  have  not  nppenrril 

right 
be  so  notified. 
L.  1S94,  cb.  IIS. 
I  2S18.  'n'ltBCBBeB  to  be  cumlnedi  proof  reqalred. 

Upon  the  return  of  the  citation,  the  snrrognle  must  cause  the 
witDCBKes  to  be  eAarainod  before  him.  The  iiroofs  must  be  re- 
duced to  wrilinxr.  Before  a  nriltcn  will  is  ndinitteil  to  probate, 
twv,  at  least,  of  tbc  snliHcribiiiK  witnes^pH  niOHt  Iw  produced  and 
eiamined,  it  so  many  are  within  the  Slate,  and  competent  and 

e6T 
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able-  lu  teKtJfy.  Before  a  tmuc-ucuilive  will  ix  adniilled  to  pnv 
bate,  ita  txet-ution  «ud  Uie  teiiur  ihiTeof  must  hv  |nuvi-d  Ijy  at 
lenet  two  wltueuxra.  Aiij'  piirty,  ivlio  I'ODluHtd  the  itrubati?  uf 
tke  will,  muy  by  a  uotii)-  ifli-d  with  tlll^  ttiirnisiili'  nt  uiiy  t'tiae 
beloiv  tUu  proofs  are  clus<-d,  rcHiuirF  the  i-xaiuinatioD  of  all  tb-.- 
subxcribinc  witnesses  to  ft  writtc-ii  will,  ur  of  any  oilier  witness, 
whose'  testinumy  tile  Hurrouate  is  MiitiKlit'ii  muy  be  uiaterial,  in 
which  cnne,  oil  micU  witucKsen,  who  nre  wilhiD  the  Stale.  UDii 
coniticlent  and  able  to  teHtify,  muxt  be  ho  exainiueil. 

U  1h:IT.  Kit.  4Ui>.  iwrt  or  l|   10  nod  II    (4  EOio.  4S8,  4SS);  L.  t&41.  cb. 
120.  It  1.  2  lua  3  [4  Kdm.  Ml). 

f    SeiD.    [Am'd,    1882.1      Absmt,    etc.,   nltnvaBes   ta   Ite    ae- 
oonnted  for. 

The  denth,  aliBei»ce  from  the  Stiit«  hinacy,  or  other  tncom-  . 
pet(-ney  of  a.  ffltni'Ss,  reiinlrcd  to  lie  exninined.  as  prescribed  In 
thia  or  the  Inst  aectioti.  or  proof  thiit  stich  witness  eflnnot.  atlvr 
due  diliKi'nee,  be  found  wituiii  the  Ktilte  or  elAewliere,  uuBt  be 
shown  by  aiHilavit  nr  othi'r  (Miniiieti-nt  pvidence.  to  the  xatisfar- 
tlon  at  the  Kurroimte.  In 'fore  diii[>eiiitinR  with  his  testiinonr. 
Where  n  witness,  lieins  within  the  Dtfite.  in  disabled  from  at- 
tendlne,  by  reason  of  nee,  sIcknesH,  or  inHrmlty,  his  disubiliiy 
miiBt  he  shown  in  n  liltc  mnnneri  and  in  that  case,  the  tevti- 
mnity  of  the  witness,  where  ll  1h  required,  and  he  is  able  to 
testify,  must  he  taken  In  the  manner  preKcrihed  by  law,  unl 
produeed  before  the  surroKnte,  as  part  of  the  proofs. 

L.  1837,  m.  400,  piirt  of  |(  10.  11  (4  Ertm.  48B). 

(  atlSO.   lAni'd,  II^SR  1002.]      Ppoot  of  handwrltlns. 

If  all  the  subscriliinE  wifnesses  to  a  written  will  are,  or  If  a 
Bubscribitijt  witness,  whose  leatimouy  is  reuiiired.  Is  dead,  or  in- 
eompotent,  by  reiison  of  Inniioy  or  otherwise,  to  testify  or  anahle 
to  testify;  or  If  such  a  stibscrlbini;  witnesa  is  absent  from  thr 
etnte;  or  if  such  a  subscribinil  witnesa  has  forf;otton  tile  on;iii^ 
renee,  or  testifies  OKuinRt  tlu>  e\e<'Ullou  of  tb«  will:  the  will  may 
ncverthelcsH  be  establlsheil.  upon  proof  of  the  hiiiid writing  of  lb? 
testator,  unil  of  the  snhseribinK  witnesseH,  and  also  of  such  i>)hpr 
.  cireiinuitsnces,  as  would  be  suIBeient  to  prove  the  will  upon  the 
trial  of  nu  action.  Where  a  sabs<-riblii{!  witness  is  absent  from 
the  Ktnti',  niwn  nppiienlion  of  eitlier  party,  the  Rnrrniiate  shall 
cniiye  the  teHtimony  of  xueh  witness  to  be  taken  by  com  mission,  : 
wheu  It  in  mnde  to  appear  that  by  due  diligence  eueh  Imttimony 
moy  lie  ohtalneii.  Where  a  wpitteii  will  is  proved,  as  prescribed 
in  tbla  section.  It  must  be  filed  and  remain  in  the  siirrocste's 
ofllee.  Itnt  when  it  shnll  be  shown,  by  aflldavit  or  otherwjN',  to 
the  Hatisfortion  of  tJiu  aumwate,  that  the  decedent  left  real  or 
persoual  proiH'rty  In  another  state  or  territory  of  the  T'nited 
States  or  in  a  foreiitn  country,  and  that  the  laws  of  snob  state. 
territory  or  eonntry  require  the  priHluction  of  the  originnl  will 
before  the  provisluns  thereof  lieeoine  effective,  the  surrogate 
may.  at  any  time  after  jinibate,  and  Bimn  sni-h  noUi-p  ti>  the 
parties  intcroRled  in  the  estate  ns  he  may  think  proper,  rnusr 
any  nripinitl  ivill  remaininK  on  file  in  his  otHce  to  !«■  apnt  bv 
post  or  otherwise  to  nny  court  which,  or  to  any  olBrer  of  such 
Btate,  territory  or  eonntry  who,  under  the  laws  thereof,  U  em- 
powered to   receive  the  same  for  probate,  or  may   deliTM'  aucb 
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nitt  to  an;  person  interested  in  the  probate  thereof  In  Ruoh  urate, 
territory  or  (■nuntry,  or  to  hia  -epivBentative,  upon  sut-h  lerius 
as  he  snail  tbluk  pro[ier  tor  the  prutvutiou  u(  iifher  uurtiea  inler- 
pMted  in  thi>  («tntL-.  Where  in  iiiiy  matter  befure  the  aurrugate 
or  In  a  aurrogato's  court  the  teHtiiuuuy  o(  any  wltueHs  ahult  be 
taken  by  or  on  eunuiilH^iuu,  tbp  saiut!,  together  with  the  euuimia- 
Bion  on  whiph  it  Is  taken,  shall  be  duly  filed  ht  the  ottl<-e  i>r  the 
sutTOjtHte  bnt  need  not  be  recorded.  The  testimony  or  other  pro- 
ceeding duly  taken  to  be  u»ed  befure  the  KUrrogate  or  snrrogilte'H 
court,  by  a  stenographer,  shall  be  Hied  and  need  uot  be  recorded. 
U  1S3T,  rli.  4an.  i  ZO  a  Eilm,  Mil  :  2  B.  S,  M.  4|  ]3,  10.  17  (2  Edm. 
W.  eoi  :  L  liSK.  A.  SU8.     Sw  1  2630.     U  lavS,  O. "m.      1d  etrect  Morcb 

12,  leoi. 

I   a021.   Proof  of   KmI   or   dratroT-ed   will. 

A  lost  or  destroyed  will  can  be  adaiitted  to  probate  in  a  Harro- 
gate's court,  but  only  in  a  case,  whore  a  Judgment  establishing 
the  wilt  could  be  rendered  by  the  supreme  court,  an  uri'Kcribed  in 
section  1805  of  this  act 

L.  ISTO.  tb.  3SD.  I  B:  2  B.  S.  OB,  I  67.  b.  a  Edu.  BS). 

>  couipel  prodaotloa 

A  person  claiming  to  be  intereste<I  in  the  estate  of  n  decedent 
may  present  a  petition  under  oath  to  a  surrogate's  court;  agaiust 
any  t>ne  or  more  persons  aaspected  ur  destroying,  retaimng.  i'<m- 
cealiiig  or  t-ouhpirlng  with  others  to  destroy,  retain  or  conceal  a 
will  or  testnmentar;  instrument  of  the  decedent,  and  the  court 
thereupon  must  issue  a  citation,  directed  to  such  persuu  or  per- 
sons, ordering  the  production  of  the  will  or  testa  men  I  a  ry  instru- 
ment or  Khriw  cause  why  it  Khouid  not  be  produced.  On  the 
retnm  of  the  citation,  (he  court  may  order  the  suspected  person 
or  persons,  to  appear  before  it  and  be  esBtnliicd  on  oath  uiKin 
the  matter  of  the  petition.  If  any  pernon  cited  fails  to  appear 
aod  submit  to  pTaininalion  or  r<-fuses  to  answer  sucb  queslloua 
ts  are  lawfully  propounded  to  him,  or  to  obey  any  lawful  order 
of  the  court,  he  may  be  committed  to  jail  as  for  a  contempt 
of  court  until  he  submits  to  its  order.  The  court  may  award 
costs  a*  In  a'sT>eclal  rrneeedinff.  to  be  paid  by  either  party. 
AddHt,  L.  I91D,   ch.  338.     Id  effect  Miy  34,  ISIO. 

I  20Z9.  Probate   not   alloirrd,  nnleas  anrroKatc    Mitlsfled, 

«t«. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  aud  must  be 
satisfied  of  the  genuineness  of  the  will,  and  the  validity  of  Its 
execution.  Before  admiltrng  a  written  will  to  probate,  the  sur- 
rogate may,  In  his  discretion.  rei|ulre  proof  of  the  circumstances 
attepding  the  etecutlon,  the  deliyery.  and  the  possession  thereof, 
or  any  of  them,  to  be  made  by  the  affldarit,  or  the  testimony 
at  the  bearing,  of  tbe  person  who  received  the  will  from  the  tes- 
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tatnr,  if  be  can  be  prodaeeO,  and,  alao,  o(  tbe  person  preteatine 
it  tur  probate. 

L.  1837.  th.  490.  t  IT,  tnd  pari  of  I  10  (4  BUn.  4(»,  4M). 

{  3HIX3.  Wltl)  when  ■nlHcieudr  proved. 

If  it  appcarR  to  the  Biirmgate  that  tlie  will  whb  duly  eiecnted; 
and  that  ihe  teHtalur,  at  the  time  o(  exeeutiug  it,  was  in  all  re- 
BDects  ccimpelcut  tii  make  a  will,  and  not  under  roatrainl:  it  must 
be  n  .milted  tu  probate,  iih  a  will  valid  to  pass  real  prupeny,  or 
personal  properly,  or  both,  an  the  snrrottate  ilc(eruiine!«.  aod  Ihe 
jifitition  anil  oltiillon  require,  and  niiiBt  he  recunled  a<'ei)rdiugij. 
Ihi>  dei^ree  admitting  it  In  probate  iiiutit  Htiile  whether  tue 
pruliate  was  or  was  not  eun(<vted. 
S  B.  S.  aa.  I  14   (3  Eftm.   «f\:  T.  ISST.  en.  4M.   I  IS  H  Bdm.  4MI. 

I   WIIM.   [.«in')l,   IDIO.I      Validity  and  conalnelloa  of  t«te- 
■tcutnrr   provlalons. 

But  if  n  party  e\i>re«sly  puts  in  Iftatie.  before  (he  silrropite.  the 
validit.v,  eon-tmctlon.  or  ettin-i  of  any  diMpowitlon  of  iiroiurt)'. 
eontalned  in  Hip  will  of  n  resident  of  the  StHti>.  esec-nteil  nithin 
the  folate,  the  aiirroKnlc  iniixt  ueterniine  the  qnentiou.  upnD 
rendering  a  decree;  iihIchji  the  deerce  refuses  to  admil  the  will 
to  prolnite.  Ii-  reanon  of  a  failure  to  pnive  any  of  the  matters 
Bpecilied  in  the  lust  section, 
r..  I'TO.   cli.  3.10.   I  11.     .\m'd,  I,,    loto,  ch.  sst.  in  riTrel  Sc^t.  i,  tiio. 


both,  to  pruttnte  is  eoDeluNire  as  an  tidjndieatiou  of  the  vRlidtty 
of  the  will,  nud  of  the  qnestionn  determined  nnder  seftion 
twent.v-als  himdreil  and  twenty-four  of  tliia  act.  eieept  as  In 
this  ehopter  other wiae  provided. 

L.   IWT,    eh.  4IW.    I   at    (4  Bam.   Mtl.  »mM.      *«'«,  L.  lt>10,  ch.  »7S-  U 
effert  ScBi.  1,  1011). 

1  wiSMl.  [Repealed  by  L.  WIO,  ch.  r»78.    Ineff«ct-Sepl.  1.  1910-1 
I  2e2T.    [Repealed  by  Ij,  1(110.  ch.  ."iTS.  To  effeet  Sept.  1,  IBia] 


tbPFPot,  uiny   be   rej 

The  snrroRate  mnst  eauHe  to  be  indorsed  upon,  or  annned  to, 
the  original  will  admitteil  to  probate,  or  the  exemplified  r<^y.  or 
Ktatenient  of  the tenorofthe  will,  whieh  was  admitted  withoat 
prodnetion  of  an  oriRinal  written  will,  a  oerflfirnte.  under  bis 
hand,  or  the  hand  of  the  elerk  at  bis  i-onrt,  and  his  seal  of  oBlee. 
Ktntinc  that  it  hns.  iiimn  dne  proof,  been  admitted  to  probate,  a? 
a  will  valid  to  nnss  real  or  perwonal  property,  or  lioth,  as  (he 
case  may  be.  The  will,  or  the  copy  or  statement,  so  authenti- 
670 
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.  aail  pr-mtu  relatiiiK  tu  thi-  t 
<liily  PAemplificd,  be  riTorded,  upnu  the  reijili'st  of  nny  person 
liiIt.Tt'Bleil  thereiii,  in  ttie  nurroBntc's  oourt  ol  any  countr,  lu 
vliicli  real  proiivrly  of  Ih«  testator  in  situated. 

1  XOitl,  Records  ot  errtatn  wflla  berelotorr  proved)  hc>r 
far  evldeBcc. 

The  i-xemplillratioii  uf  tlic  rei-urd  of  a  wiS,  proved  before  tlie 
juiU;i;  of  tlic.  fitruier  txmrt  uf  prolwluit,  Aud  nniirded  iu  Iuk  ofUce 
]>i'fr>rt'  tlie  Grst  day  of  juuuury,  iu  tlii'  year  ITSu.  tertifled  uuilcr 
Itie  Be:il  of  the  oQli-er  havLue  <.-iu1od}'  of  the  reeonl,  muat  be  nd- 
niitli'd  in  evideure  in  anj  cuhc,  after  it  hiis  b#i-u  mad*  lu  a^peur 
ilint  (lilitceiit  auil  fruitlesa  urarch  has  been  uiade  for  the  original 
nill. 

2  R.   S.  M.  I  30  la  VAm.  801. 

I  XVaa.   [Am'd,  18»4,  1801.1     Tke  BKBie. 

An  exeiiipliSed  copy  of  the  Iftnt  will  nnd  teatnnient  ot  any 
deoeaftM  person,  -whieti  htis  been  admitted  to  probate,  wlietlirr 
an  n  will  of  real  or  persoDHl  property,  or  both,  and  recorded  iu 
tiie  olHre  of  the  Hurro^rate  id  any  county  of  thin  stnte.  shall  I' 
admitted   in  evidenoe  v    -*   •'—   •■ — -*-   •■*   ■*■"  — -•"    —••• 


whether  such  proofn  shnll  have  lieeii  recorded  or  not,  ivitli  like 
effect  a«  if  thu  originnl  of  such  will  liad  been  produced  and 
proven  in  auch  iitnrt,  when  thirty  yuam  have  elapxed  xiDi'C  tlie 
will  n-aa  admitted  to  proliate  and  recorded.  And  tlie  recordiiiK 
of  BQcb  will  hIioII  Ix!  evidence  tbut  tlie  itauie  \raa  duly  admitted 
to  prubule.  The  exemplificattou  of  the  refird  of  n  will  wbicli 
has  been  proT«'d  before  the  siirroicale  or  judgi!  of  probate,  or 
other  oBleer  eiereislne  thi>  like  jnrixdiclion,  of  buoIIkt  Mtate 
muat,  when  certified  by  the  ofUcer  hnTing  by  Inu-,  wben  the  ci!r- 
ti&ckte  *aB  made,  custody  of  the  record,  l>e  admitted  in  evidence, 
BH  if  the  originnl  will  wos  produi-fd  and  proved,  when  thirty 
years  have  elaiised  since  the  will  was  proved. 

L.   m04,  cb.  S»:  U   1»01,  cb.   S-UI.     In  effect  OrvX.   1.  leoi. 
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1  a03B.   lAm'd,  190a.I    Will*  to  fee  vetaracd  •ftep  vvlMLte. 

Except  where  special  provision  in  otherwise  made  b}'  law,  or 
where  the  surrogate  spnda  a  will  luto  another  HtHte  or  territory 
,  or  into  a  foreisn  couutrf,  or  delivers  it  to  a  par^-  in  interest,  as 
provided  in  section  tivo  thousand  six  hundred  and  twenty  of  this 
act,  a  written  will,  after  it  baa  been  proved  and  recorded,  must 
Ix?  retained  by  the  surrogate,  tintil  the  expiration  of  one  year 
after  it  lias  been  recorded,  and,  ff  a  petition  for  the  revocation  of 

Probate  thereof  ia  then  filed,  until  a  decree  ia  made  tbereapoB. 
t  niuBt  then  be  returned,  upon  demand,  to  the  person  who  de- 
livered it,  unless  he  ia  dead,  or  a  lunatic,  or  has  removed  from 
the  stale;  in  which  cgae,  it  ma.v,  in  the  discretion  of  the  surro- 
(TBte.  be  delivered  to  any  person  nnnM>d  therein  aa  devisee,  or  to 
■n  heir  or  ■■Hlenee  of  a  devisee:  or.  if  it  relates  only  to  pcrsoDtU 
proiMTty.  to  the  executor,  or  administrator,  with  the  will  an- 
nexed, or  t*  a  leKatee. 

2  R.   S.   ee.    I  m    (2  E^m.   ta);   L.  1903,   di.   114.     In  «ttect  Manti  12, 


more  jrepsons  to  he  executor  or  executors  thereof,  upon  ■  con- 
tiu|{en<ry,  the  surroKate  must  inquire  into  the  facts,  aud,  if  Ilie 
continKeiu-j'  lias  hapiHtned,  that  fact  must  \te  recited  in  the  dectee. 
Immediately  after  a.  will  has  been  admitted  to  probate,  the  prr- 
scui  or  iiersrius  named  therein  as  executors,  who  are  competent  by 
law  to  Hcrve,  and  who  appear  aud  qualifj-,  are  entitled  to  letters 
ti'stuuieiitnry  therciipuu;  unlesti,  before  the  letlum  are  gmated, 
a  creditor  of  the  decedent,  or  a.  person  interested  iu  the  eatatp, 
files  uu  iilBdavit,  sirecifyiuA  his  demauil.  or  how  he  is  interested. 
iijid  either  scttinR  forth  apecitically  one  or  more  letcat  objectious 
to  Krantiug  the  letters  to  one  or  more  of  the  executors,  or  atatius 
that  he  is  advised  aud  believeH  that  there  are  aiich  objectioai, 
and  that  he  inteuils  to  file  a  speci&c  atatement  of  the  same. 
Where  mii-h  hu  afDdavlt  is  filed,  the  MirrotEale  must  stay  the 
(.THutinir  of  letters,  nt  least  thirty  days,  or  until  the  matter  is 
sooner  disiHised  of.  A  specification  or  alutement  of  an  objec- 
tion, miute  ns  prcxcri licit  In  (his  nection,  ninst  he  veriflfd  by  the 
oath    of    the   objector,   or   his    attorney,    to   the   effect   that    he 

2  R.  8,  ea.  I  1  (2  Ertm.  TI>:  I^  183T.  cb.  400,  I  23  (4  Edm.  491). 
I  amn,   SarroSBtc  to  Inquire  Into  obisctlona. 

Tlie  HurroRnte  must  inqaire  into  an  objection,  filed  aa  pre- 
Bcriheil  in  the  lust  spclion:  and,  for  that  purpose,  he  may  receive 
pniof,  by  aflldavlt.  or  otherwise.  U\  his  discretion.  If  it  appean 
that  there  is  a  leiral  and  stilHcicnt  oblection  to  any  person,  nami'd 
as  executor  in  the  will,  letters  sball  not  be  issued  to  him,  ei- 
cept  as  prescribed  in  the  next  aection. 

S  R.  a.  TO.  I  8  (3  Edm.  71). 
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I  2038.   BoBdt  wben  retinli-ed. 

In  eitbcr  of  thp  foUowinB  caws,  n  person  named  an  executor  in 
a  win,  may  eulille  liLmsi-lf  lo  letters  testametitiiry  tliereUB'>n,_  by 
giriog  a  bond  iia  ijrfstriiiecl  by  law,  althoUEh  an  objeetion  aeamst 
him  has  been  estubliabed  to  tbe  satisfnetlon  of  the  surrogate: 

1.  Wbere  the  objection  is,  that  his  circumstanees  arc  ijuth,  that 
they  do  not  afford  aileiiuale  aeeurily  fo  the  ereditors,  or  persons 
interested  in  the  eHtate,  for  tbe  due  administration  of  the  estate. 

2.  Where  the  objection  is  that  be  is  not  a  resident  of  the  State; 
and  he  is  a  eitizen  of  the  TTnited  States. 

Bnt  a  person  aitainKt  whom  tbpre  in  no  objeetion,  exeept  that 
of  non-residence,  in  entitled  to  letters  testament  a  r>-.  without  Riv- 
ing a  l>ond,  if  he  has  an  offlee  within  the  State,  for  the  regular 
transaction  of  bnslness  in  person;  and  the  will  conlnius  an  ex- 
press proTiai<«,  to  the  effect  that  he  may  act  without  giving 
security. 

Id.;   I  T,  ain'd;   L.   1RT3.  ch.  «T-T  (0  Rilm.  fiUftl. 

1  2080.  RnnnciBtloni   rctmrtlon   thereof. 

A  person,  named  a"  exeeutor  in  a  will,  may  renounce  the  ap- 

Kintnunt  by  an  inslrnnieiil  in  wrllini;,  sicm-d  by  bini,  and  nc- 
owledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  he  re«)nled  in  the  county,  or  attested  by  one  or  more  wit- 
nesses, ami  proved  to  the  satisfaction  of  the  surioFiate.  Such  a 
rennnclatlon  may  1m>  retraclPd  by  a  like  instrument,  at  any  time 
before  letters  tcBlauioiilHry,  or  letters  of  administration  with  the 


will  annexed,  have  been  issued  to  any  other  person  in  Ms  plat  . 
or,  after  tbey  have  been  ho  issued,  if  they  nave  been  revoked, 
or  the  person  to  whom  they  were  issneii  has  died,  or  become  a 
lanatio,  and  there  is  nn  other  acting  executor  or  administrator. 
Where  a  retraction  is  bo  made,  letters  testamentary  may.  in  the 
discretion  of  the  sorrocate,  be  issued  to  the  person  making  it. 
An  instrument  specified  in  this  Be<'tion  must  be  Bled  and  recorded 
In  the  surrogate's  ofBce. 

10.,  I  8    f2  Blnl.  72). 

I  XIMO.  Selection  of  *n  eieentor  nnder  n  power. 

Where  the  will  contains  a  valid  power.  anlhoriKlnc  the  selec- 
tion, as  exe<-utor  thereof,  c)f  a  persiin  not  named  therein,  the 
selection  must  he  made,  hy  the  person  appointed  for  that  pur- 
pose, wKhin  thirty  days  after  making  the  decree  admitting  the 
will  to  probate;  In  default  whereof,  the  power  of  selection  is 
deemed  to  have  been  renounced.  Such  selection  must  be  made 
hy  an  instrument  i:i  writing,  designating  the  person  selected, 
signed  by  the  pro|>er  person,  and  aclcnowlrdged  or  proved,  and 
certified,  in  like  manner  an  a  deed  to  be  recorded  in  tbe  eounty, 
or  proved  to  the  satisfaction  of  the  surn)gate.  and  filed  in  tlie 
aurrogate's  office.  Wliere  the  will  nnthorizes  the  person,  so  to 
he  aelerted,  to  act  with  tlie  exi^i'utnr  or  executors  named  therein, 
the  issuing  of  letters  must  he  dclaved  until  the  expimtion  of  the 
period,   fixed   in   this   section   for   the   exercise   of   the   iiower   of 
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1  mniie,  for  five  days  tbete- 

I  2041.   ObJecllvD  to  ancli  a  peraou)  bow  tnhen,  etc. 

Within  five  liayo  after  a  solection  ia  made,  aa  prPMribed  id 
the  last  section,  Htiy  perRon  mnv  file  an  ntliiliivit,  verifipd  as  pre- 
Bcritied  in  seotion  2tS3ti  of  this  atrt.  shuwioK  that  he  is  a  cre(]it'>r 
of  tile  dei'eileut,  or  a  pentoii  interCKted  in  the  estate,  nod  m'ttinft 
forth  8|»(>eificaily  one  or  more  legal  ohjeptioDa  to  BrantinB  letter* 
to  the  perxon  selected.  Tbe  prixvedinfiH  to  be  taken  thereupon 
arc  the  sami',  aa  prescribed  in  eectioiis  2HSi  and  2tiS>i  of  tills  act 
If  letters  are  nut  issued  to  the  person  so  selected,  tliu  poner  ot 
Bclet-tloD  ia  deemed  to  be  eicbausted. 

I  2042.  [Adi'iI.  I8H3.1  ExFoMor  (iillliiK  to  qaalltr  ar  r«- 
MOOHcei   how    escluded. 

If  a  person,  name<l  sh  executor  in  a  will,  does  not  qnilifv  or 

renounce,  within  tliirt)'  dnjs  after  pnibnti'  tlierpi)f;  nr  if  a  per-    ' 
chosen  bv  virtue  of  a  power  fo  the  will,  [li>es  not  Qualify  or 

nnce   wituin   thirty   days  after  the   filiuit  of  the  imttnimeai 

deiiiKnallutc  him;  or,  in  either  case.  It  iibjections  are  filed,  and  tht 
executor  does  not  qualify  or  renounce,  within  live  days  after  they 
are  determined,  in  his  favor,  or,  in  a  ciine  specified  in  aettiun  2KJS 
of  this  act,  within  five  days  after  an  objcdlon  liax  been  estab- 
lished; the  eurroKBte  most,  upon  the  niipliciition  of  any  other 
executor,  or  any  creditor  or  pemon  liilereslcd  iu  the  csliite.  make 
an  order  reiiulrluR  him  to  qualify  within  a  time  tbereln  specilieJ; 
and  directing  that,  in  defanit  of  no  dolnjc,  he  he  deemed  l«  have 
renounced  his  appointment.  Where  it  npneara  by  afltdavit  or 
other  written  proof,  to  the  satinfaction  of  the  etirrugate,  ihsi 
such  an  order  cannot,  with  due  diliRcliee,  be  served  personally 
within  tile  State,  uiwn  the  person  thereiu  named,  the  surroeatr 
may  prescribe  the  manner  in  which  it  uiuat  be  served,  wbirb 
may  be  by  pnblieatiOD.  If  the  person,  ao  appointed  executor,  dots 
not  qualify  within  the  time  fixed,  or  within  sucb  further  liuw 
DK  tbe  HUrroRate  allows  for  that  purpose,  an  order  muMt  lie  made 
and  recorded.  recilinR  the  facts,  and  decliirintr  that  he  lias  re- 
nounced his  appointment  as  executor.  Such  an  order  may  be 
revoked  by  the  snrroicnte  in  his  dis<'retiim,  and  letters  testaaien- 
tury  may  lie  Issued  to  the  person  so  fulliux  tu  renounce  or 
iiualify,  upon  his  a|>ptication,  in  a  ciisc  where  tie  niiicht  bare  re- 
fracted an  esprena  renunciation,  as  prescribed  in  section  21!*)  it 
this  aet.  Aiicl  where  any  powers  to  sell.  inortf-aRC  or  lea*e  rral 
estate,  or  any  interest  therein,  are  Riven  to  cKe<.-iitors  as  snrb. 
or  us  Iriisloes.  or  as  exii'iitors  and  IrustecH,  and  any  of  siirli 
persiina  nami-d  ns  executors  sliall  neRle<'t  to  qualify,  thea  all 
sales,  mortRnfii's  and  leases  under  said  iKiwers  made  by  the 
executors  wlio  shall  iiiiallfv  shall  lie  eounlly  valid  as  if  the  other 

3  B.  a.  TO,  Tl.  11  »,  10,  u,  la  <2  Bdm.  its) :  L.  1883.  rh.  401. 
I  :AM:t.  lAm'd,   INDES,   ItWI,   lOlO.]      Lfttern    of  ndmlnlitra- 
lloM  wtib   n-lll  onuFxcati  when   uuti   (u   nlioni. 

1.  no  person  i«  iinnied  as  executor  in  the  will,  or  sclvcteil  by 

virtue  of  a  i"nvcr  caiiiaincd  therein:  or  if,  .il  imv  time,  liy  n^iisim 

of  death,   idi'ooipctciicy   adjudRcd   by   Ibe  niirmc.ltc.   reiiuii.'iulmi 

111  either  of  tbe  methods  pi'cscrilied  iu  sections  two  thousaaii  eil 

074 
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huDilred  and  tbirtf-nine  and  tn-o  thousand  six  hundred  and  forty- 
two  o(  this  act,  or  revoi'oHoa  of  lettprs.  there  U  no  executor,  or 
adminUtrator  n-ith  the  will  annexed,  qualiGed  to  act;  the  eurro-. 
gate  muRt.  upon  the  applk'ation  «T  a  ercilitor  of  the  decedent,  or 
a  person  interested  in  the  estate  of  the  decedent,  or  having  a  lien 
upon  any  real  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upon  bucd  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  aa  the  surrogate  deems  proper,  isHue  letters 
?t  a  dm  in  intra  (ion  with  the  will  annexed,  as  follows: 

1.  To  one  or  more  of  the  residiiarr  legatees,  who  arc  iiuatified 
bi  act  as  a<lnilni8trBtorH.  If  any  ouo  of  such  legatees  who  would 
cherwlse  Ik  ho  entitled  is  a  minor,  administration  shall  be 
g  ■a;ttcd  to  his  gnardion.  if  competent.  A  corporation  which  Is 
a  resMuary  legatee  »hal]  he  iitialifled  to  act  as  such  adminis- 
tiator,   t;!lnougb   not  specially  authorixed  by   its  charter  or  any 

2.  If  there  la  no  such  residuary  legatee  or  guardian,  or  none 
who  will  Bccejit,  then  ti>  one  or  more  of  the  principal  or  specified 
Irealees  so  qualified.  If  any  one  of  niicb  legiitees  who  would  be 
otherwise  so  entitled  is  a  minor,  adminlHtratioD  shall  be  granted 
to  his  giinrdian,  if  competent. 

3.  If  there  is  no  such  legatee  or  guardian,  or  none  who  wilt 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  ot  the 
next   of   kin,    or   to   one   or   more   of   the   heirs   or   defisees,   so 

4.  If  there  la  no  qunliGed  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  one  or  more  of  the  cred- 
itors who  are  ho  qnalllied,  except  that  in  tbe  counties  of  New 
York  and  Kings  the  public  admin  intra  tor  ahall  have  preference, 
after  the  next  ot  kin,  over  tbe  creditors  and  all  other  persons. 

5.  If  there  is  no  ciualilied  cnniitor  who  will  accept,  then  to 
any  proper  person   desigiiated   by   the  surrogate. 

3  R.  3.  TI.  I  14  13  Eiln.  Tii:  L.  ISOS,  cb.  734;  L.  1601,  ch.  141;  I,.  ISIO. 
cb.  Hd.     In  affect  Stvt.  1.  MIO. 

\2a44.  Id.|  rcBDBelBllon  or  csclanlon  of  pcrsotis  taarlnir 
OP   rlttht. 

But  where  a  person  applies  for  letters  of  administration  with 
the  will  aunexed,  as  prescribed  in  the  last  section,  and  another 
IHTHon  ban  a  right  to  tha  Hdiiiiniatratiou  prior  to  that  of  tbe  jictl- 
lloner,  tbe  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  having  such  a  prior  right.  Is  filed 
with  the  surrogate,  and  the  e.-iei'ution  thereof  is  pri)ved  to  his 
satisfaction.  Tbe  petition  must  pray  that  all  the  persons  having 
n  prior  right,  who  have  not  renounced,  he  cited  to  show  cause, 
why  ad Diiuist ration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application  for 
nilininiMt ration  upon  the  estate  of  an  intestate. 

2  R.  a.  ie.  I  35  (2  EdiD.  T7). 

I  3tt4S.   Bsecalor  or  adiiilDlstF*lor  to  qonUty. 

An  executor,  from  whom  a  bond  is  required,  as  pre8cri1>ed  In 
this  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  issued  to  him,  qualify  asi  prescribed  by  law.  with 
roHpect  to  an  administrator  upon  the  estate  of  an  intestate:  and 
tbe  provisions  of  article  fonrth  of  this  title,  with  respect  to  the 
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peoaltf  thereof,  tbe  surrogate  muat  take  into  con  aid  era  I  ion  the 
value  of  the  teal  property,  or  of  the  proceeds  thereof,  whicli 
niaj  come  to  llic  hands  of  the  executor  or  adniiniBtrator,  its 
virtue  of  any  provisiuu  contained  in  the  will. 

3  R.  S.  re.  I  12.     See  p«c,  ||  20ei,  2815.  ISIO. 

f   2H4a.  Effect  ot  certain   prOTtalODH  limited. 

Tills  article  does  not  varr  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  takes  effect,  aa  declared  in  the  statutes 
then  in  force. 

«T6 
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ARTICLE!   SBCOHD. 

Revocation  of  probate. 
litcmliKl  mtj  applf  lo  NTako  ptnbite. 
-,  elc.»  lo  siu|>ciid  |>roc««diBffa. 

ilnc^^^ItT  dT  ■  irin.' 
[Repealed  by  L.  1010,  ch.  R7a     In  effect  Sept 

T.)       Defennlnlns 

Any  persou  Intprealed  sa  devisee,  legstPe  nr  (itliprwlnp,  In  a  will 
Of  codicil  admitted  to  probate  in  this  ntntc,  nn  provided  by  the 
code  o(  civil  procedure,  or  any  person  inlereated  aa  helr-at-Iaw, 
next  o[  kiD  or  otherwise,  in  any  eptalc.  any  portion  of  which  is 
diiposed  of,  or  affected,  or  an;  piirlinn  of  wliich  Is  attempted  ta 
be  dlEposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  pro- 
bate in  this  Blnte,  as  provided  by  the  co.ie  of  civil  procedure, 
vituin  two  yenre  prior  to  the  passage  of  this  net,  or  any  heir-at- 
law  or  next  of  Itlii  of  the  testator  makintt  such  wilt,  may  cause 
Ihe  validity  or  invalidity  of  the  probate  thereof  to  tie  determined 
in  an  Hctinn  In  the  supreme  court  (or  the  ennnly  in  wliich  such 
probate  was  had.  All  the  devisees,  legatees  and  heirs  of  the 
testator  and  other  interested  persons.  Including  the  eiecator  or 
ndminlstrator,  must  he  parties  to  the  action.  TTpon  the  eom- 
pletion  of  service  of  nl!  parties,  the  plninfifT  shall  forthwith  file 
the  sammons  and  complnint  la  tlie  nfflce  of  the  clerk  of  the 
court  in  which  said  action  is  begun  nnd  the  clerk  thereof  shall 
forthwith  certify  to  the  clerk  of  the  surrottate's  court  in  whieli 
the  will  has  been  admitted  to  probate,  the  fact  that  en  action 
to  determine  the  validity  of  the  probate  of  such  will  hai  been 
commenced,  and  on  receipt  of  such  certificate  by  the  surrogate's 
court,  the  surrogate  shall  forthwith  transmit  to  the  court  In 
which  such  actioD  has  been  begun  a  copy  of  the  will,  testimony 
and  all  papers  reliiting  thereto,  ond  a  copy  of  the  decree  of 
probate,  attaching  Ihc  same  together,  and  certifying  the  )wme 
tinder  the  seel  of  the  court.     T^e  issue  of  the  pleadings  in  such 
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action  Buall  be  coiiGned  to  th«  qnestloQ  of  wbelbcr  tbe  writing 
prodnced  Is  or  Is  not  the  laat  nil!  and  codicil  of  the  testntor, 
OT  eitber.  It  sball  bi?  tried  by  a  jar?  aad  a  verdict  tlicrcon 
shall  be  conclusive  aa  to  the  real  or  pernnnal  propcrlr.  unlets  n 
new  irial  bo  grunted  or  the  jinigmciit  tbpreou  be  reversed  or 
vacated.  On  tbe  trial  of  such  issue  the  deeroc  of  the  HurroKHte 
ailmitling  the  n-iU  or  codicil  to  probate  xhall  ix?  prima  fade  ctI' 
dcnre  o(  the  due  attestation,  execution  and  validity  of  mich  will 
or  codicil.  A  certified  copy  of  the  tcHtiinoiiy  of  such  of  the  wit- 
aesaes  examined  upon  tbe  probate,  as  arc  out  of  the  jurisdiction 
of  tbe  court,  dead,  or  have  become  tncompetent  siuce  the  probata, 
shall  be  admitted  in  evidence  on  the  trial.  The  party  enstaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and  atgo- 
menl.  He  shall  oEFer  tbe  will  in  probate  and  rest.  The  other 
pnrij  shall  then  offer  his  evidence.  The  party  sustatniiiB  the  irill 
shiUl  then  offer  his  other  evidence  and  rebutting  testimony  ton 
be  offered  as  in  other  cases.  It  all  Ihe  dctendaDts  make  default 
in  pleading,  or  if  Che  answers  served  in  said  action,  raise  no 
sues,  then  the  ptainliS  may  enter  juilttment  as  provided  in  articl? 
two  of  chapter  eleven  of  the  code  of  civil  procedure  In  the  c 
of  similar  defaults  in  other  actions.  If  the  judctnent  to  be  j 
entered  in  nn  action  hrouElit  under  (his  seclion  is  that  tbe  writ- 
ing produced  is  tbe  last  will  and  codicil,  or  either  of  the  testator, 
said  judsment  vhall  also  provide  that  all  parties  to  snid  action, 
and  all  persons  claimine  under  them  subsequently  to  the  com- 
mencement of  the  said  action,  be  enjoined  from  bringing  or  main- 
tainiDg  any  action  or  proceeding,  or  Irom  interposing  or  main- 
taining a  defense  In  aDf  action  or  proceeding  based  upon  a  claim 
that  such  writing  is  not  the  la.^t  will  or  codicil,  or  either,  of  the 
testator.  Any  judgment  heretofore  entered  under  this  section 
determlniue  that  tbe  writing  prodnced  is  tbe  last  will  and  codicil, 
or  cither,  of  the  testator,  sball,  upon  nppUcaliou  of  any  party 
to  said  action,  or  any  person  claiming  through  or  under  tbeni, 
and  upon  nolice  to  such  persons  as  the  court  at  special  term 
shall  direct,  be  amended  by  such  court  so  as  to  enjoin  all  parties 
to  said  action,  and  all  persons  claiming  under  the  parties  to  said 
action  subsequcntiv  to  the  commcJicemeut  thereof,  from  bringirc 
or  maintainiiig  auy  action  or  proceeding  Impeaching  Ihe  Talitlitf 
of  the  probate  of  the  said  wiil  and  codicil,  or  eltber  of  them,  or 
baxed  upon  a  claim  that  such  writing  is  not  the  last  will  and 
codicil,  or  eitber,  of  the  testator,  and  from  setting  up  or  main- 
taining such  impeachment  or  claim  by  way  of  answer  in  any 
action    or    proceeding.      When    final    judgment    shall    have   been 
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entered  iu  sucli  action,  u  eepy  thereof  shall  be  certified  and  traus' 
mitted  Cu  the  clerk  of  the  aurrogate'a  court  in  which  bucIi  will 
was  admitted  to  prot>ate.  The  ai^tion  brought  aa  liertiu  pro- 
vided shall  be  commenced  within  two  years  after  the  will  of 
codicil  has  been  admitted  to  probate,  but  persona  within  tbe 
age  of  minority,  of  unsouud  mind,  imprisoned,  or  absent  from 
the  statp,  mar  bring  eucb  action  two  years  aftut  nuch  disability 
has  been  remored. 

I.  iWa.  cfa.  SCi;  u  IWS.  cb.  9^t!  i.  ism,  ob.  lOl.  m  aC«ct  lU;  22. 
UOl.     Suivnediis  knii'uOuient  Lii  ch.    im.  L.  iWT. 

STB 
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Probate  of  heirship, 

\.  Beir,  ttt.,  DU>  tjtBlr  to  iMabUib  txi 
>.  ClUlkmi  appeanace  of  penani  loteiai 
1.  Wlul  t»tt»  lo  he  ■■certalned;  dconw 
r.  Uecrea  u>  t«  r*fanl«d;  elleet  tbcraur. 
I.  Pitltloo  to  TBCiite  or  modltj  It. 


dlCB  Int^etate,  or  irithout  havlBK  dsTisM  hia  real  property  b. 

clfic  persona,  his  heirs,  or  any  of  them,  or  anj  person  denriiif 
title  Irom  or  through  such  hetrs  or  sn;  of  them,  may  present  to 
the  aurrogate's  court  which  has  acquired  jurladictioa  of  the  Pi- 
ta te,  or,  if  no  surrogate's  court  has  acquired  sach  JnriBdictlaii,  thca 
to  tbc  surrogate's  court  of  the  count;  where  the  real  property,  or 
an;  part  thereof  is  aitusted,  a  written  petition  duly  vermed;  de- 
Mribing  the  real  property;  setting  forth  the  facts  npon  nhldi  the 
jurisdiction  of  the  court  depends;  and  the  interest  or  share  at 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  rc«] 
property:  and  praying  for  a  decree  establishing  the  right  of  inbei- 
ttance  thereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  preaentatioil 
of  euch  a  petition  the  surrogate  must  issue  a  citation  BCcordingly. 


^■.■cc  o(  pera*a*  late 

Tha  citation  must  get  forth  the  name  of  the  deced^it  ano  of 

the  petitioner;  tbe  tntereat  or  share  which  the  petitioner  clainu; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appear  at  tbe 
bearing:  and  thereby  make  himself  a  party  to  the  spedai  proceed- 
ing. But  this  section  does  not  affect  a  right  or  intereat  o(  anth 
a  person,  unless  he  becomes  a  party. 
Bee  {|  aeiO.  aeiT,  SSID  tod  2tlZ3,  inte. 

I  96(H:.  'Wbst  tmntm  to  be  aKertalBmli  ilecTee  ther««»oa. 

Upon  the  return  of  tbe  citation,  tbe  surrogate  must  hear  tbe 
allegations  and  proofs  of  the  parties.  If  It  appears  that  there  Is 
a  contest,  respecting  the  heirship  of  a  party^  or  reqtectlns  tbe 
share  to  which  a  party  is  entitled,  ai  an  heir  of  the  deced^it. 
the  surrogate  must  diamiBB  the  proceedings.  If  there  is  no  aadl 
contest,  be  must  Inquire  into  the  facts  and  drcumstancea  ot  tba 
case.  The  petitioner  must  estabiiah,  by  satisfactory  evidence,  the 
fact  of  the  decedent's  death;  tbe  place  of  his  residence  at  the 
time  ot  his  death:  his  Intestacy,  either  generally,  or  as  to  tbe 
real  property  in  qiienfinn;  the  number  of  hpirs  entitled  to  Inherit 
the  property  tn  question;  the  name,  age,  residence,  and  rdatkn- 
ship  to  the  decedent,  of  pncb:  and  the  intTeat  or  share  of  each  in 
the  property.  The  surrogate,  where  these  facta  are  establidw^ 
must  mnke  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  hns  Ixvn  eBtahlished  to  his  satis- 
faction. Id  accordance  with  the  facts,  which  must  be  redted  in  A* 


c.  16,  t.  8.  ft.  S  PBOBATE  OF  HBIRSBIP-  gg  2«ffl-ae 

I   aSBT.  Omarmm  to  lie   reeordedi    eSeot  tbereof. 

An  exemplified  cop^  of  n  decree,  made  an  preacrlbi'd  In  the  lut 
Hectioa,  and  of  the  proofs  taken  thereupon,  ma;  be  recorded  in 
tike  office  of  the  clerk,  or  of  the  regieter,  as  the  case  requires,  ol 
each  count;  in  which  the  real  property  la  situated,  as  prescribed 
by  law  for  recording  a  deed,  and,  from  the  time  when  the  exem- 
I^ifications  are  bo  recorded,  the  decree,  or  tlie  record  thereof,  la 
preanntptlTC  evidence  of  the  facts  so  declared  to  be  estabUsned 
thereby. 
L.  ISTS,    cb.  NU.  H  1  ond  2,  ■nd;  L.  18T4.  cb.  IZT  (S  EOm.  Sei). 

I  M88.   PetlUoa  lo  vmemtK  or  nodlfr  It. 

Any  person,  other  than  a  party  to  a  special  proceeding.  Insti- 
tuted as  prescribed  in  this  article,  or  the  heir,  devisee,  or  assignee 
of  such  a  party,  may,  at  any  time  'crithin  ten  years  after  a  decree 
establishing  the  right  of  ioberltance  is  made  therein,  present  to 
the  coart  e  written  petitioD,  duly  verified,  showing  that  be  has  a 
right,  title,  or  Interest  In  the  real  property,  or  a  part  thereof,  wbleh 
is  injoriously  affected  by  the  decree;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therelo;  and 
praying  that  the  decree  may  be  set  aside  or  modified  In  that  par- 
ticular, and  that  all  the  persons,  whose  heirship  was  estJiblished 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  of 
the  petition  should  not  be  granted.  If  an  heir  has  since  died,  or 
has  conveyed  the  share  or  interest  so  established,  by  a  deed  duly 
recorded  in  the  county,  the  petition  must  state  that  facti  and 
must  pray  that  the  persons  who  have  succeeded  to  his  interest, 
may  be  also  cited.  Upon  the  presentatioD  of  such  a  petition,  tbe 
mrrogate  must  issue  a  citation  accordingly, 

I  SOBS.   H.|   whea  smntcd. 

Where  a  petition  is  presented  as  prescribed  In  the  last  sec- 
tloo,  and  it  appears,  npon  the  hearing,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 

Eroceedlng,  the  decree  or  a  part  thereof  could  not  hare  been 
■gaily  made,  as  prescrilied  In  this  artiele,  the  snrrogste  must  va- 
*«te  or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
decree  or  order,  so  Tacstintc  or  modifying  the  original  decree,  may 
be  recorded  In  tbe  office  of  any  cleric  or  register,  where  s  oo^  of 
the  arlglnml  'decree  was  recorded. 
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AHTtCLB  FOURTH. 

Grant  of  letter$  of  admimttrafUm. 

8*t, 

,  3M0.  Who  mtlllja^;"  ;j;"^^  "w'^w'il'.^w'"' 

-.' 

WMM).    (Am'd.  1SB4,  ISBT,  1»0».1     Wlio  t-ntUIrd 

of  adnilnlBlTiitlOD. 

Administrnlion  in  train-  of  Inttwtaor  mviRt  It*  granted  to  the 
relalivwi  of  llii-  dM-eRm-il  enlitlMl  tc)  bikwpiI  (■>  hin  pprsiind  prop- 
erty, wlio  will  nt'fppt  tlip  fMim>',  in  tlie  following  oraei: 

1.  Til  the  snrvivinK  hiisliand  or  wife, 

2.  To  the  phlUlrpu. 

3.  To  the  fiither. 

4.  To  t!ie  nioiber. 

5.  To  the  brothers. 
0.  To  the  HiKteriL 

T.  To  thp  ^iinilehildren. 

a.  I'll  any  oilier  ap\t  of  kin  entitled  to  share  in  the  djstribo- 
tion  of  the  estatp. 

U.  I'o  nn  executor  or  admiuiMtrator  of  n  sole  lemlee  named  in 
a  will,  whereby  the  whol«  estate  ia  devued  to  ancli  deceaieil  aole 

If  a  pei^on  enliUed  iH  a  minor,  adiniuintrntion  must  b«  granted 
to  tils  guardian,  if  conipeteiit,  lu  prefereuci'  ti>  I'reditore  or  other 
pprKonn.  If  no  relnlivc.  or  k<i>"'<1'^i  "f  a  minor  retiilive.  will  ai- 
eept  tLe  same.  tb«  lelti-rs  lunHt  be  itruuted  to  tho  <-reililiir))  iif  the 
deoeuaeil:  the  creditor  first  amtljin);.  if  otherwise  iiinipeteni,  lo  be 
entitled  to  prefercnoe.  If  no  credlti^r  opiilics,  the  let)em  niuot  be 
granted  to  any  other  iierson  or  persons  l(>fniily  (-nmtietent.  Let- 
ters of  Hilminiatration  nhnll  also  be  Ki'anted  to  on  exeentor  or 
adniinislrntor  of  a  deeeiised  |ieriion  nnnie<l  as  solo  legalee  In  i 
will.  The  piiblie  admiuiHtrator  in  the  <-lty  of  New  York  b>» 
prefereiioe  after  the  next  of  kin  and  after  an  exerotor  or  id- 
miniitrntor  of  n  sole  legatee  named  in  a  n-lll  whereby  the  wliole 
estate  is  devised  to  sneh  deeeased  aolc  tegatee  over  creditors  mi 
all  other  personn.  In  other  eonntieB,  tlie  eniinty  treawnrer  slitU 
have  iireferenee  next  after  creditors  oTpr  all  other  persons.  If 
several  persons  of  the  snnie  degree  of  kindred  to  the  intestal* 
are  entitled  to  nil  mini  strati  on.  they  mnst  be  preferred  In  Ibe 
following  order;  Klrst,  men  to  women:  aeennd.  relatives  of  the 
whole  hlood  to  thoKp  of  the  half  blood;  third.  nnmarriHt  wompn 
(o  marrlpd.  If  tlierp  are  several  persons  efinally  entitled  to  ad- 
ministration, the  snrrognte  may  grnTit  letters  to  one  or  more  nf 
auph  pemnns.  and  administration  mav  lie  granted  to  one  or  mnn 
competent  pertmns,  althnngh  not  entitled  to  the  name,  with  fhf 
consent  of  the  person  enlitleil  to  he  joined  with  snch  person  or 
persons;    which    consent   must   be   In   writing,    and    filed   la  lb* 
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offlce  of  the  nurrogHte.  Jf.  in  no  act-inn,  bnniitht  or  nbout  to  he 
broiiKht,  the  intfstale,  if  Hilnp,  would  be  a  [iruiKT  party  thereto, 
any  party  to  sncb  R.-tion.  intcrestetl  in  the  subjei't  therpof.  msr 
niip])-  to  the  wnrrojtnte'B  rirnrt  for  the  jtrnntinB  of  letters  of  ad- 
ministration  to  hlmnelf,  or  eome  other  qiiRtiBed  perann.  and  upon 
the  lurindletlonal  facts  beiog  tmtiMffietorllj  nhown.  and  no  rein- 
tire,  or  RiiHnlinii  of  a  minor  relative,  and  no  creditor,  connl.v 
trpamirer  or  piihlitr  ailminiMtrator  cotmenllns  to  auch  adminis- 
I  ration,  aonie  lepally  conippfont  person  must  be  appointed 
■dmiiiiatrator. 

t.  IS'M.  i-Ii.  nnS;  U  190T,  .-h.  ITT,    AthM  br  I..  t»00.  c-h,  ftS.    Also  «»tt\T 
Utr,    I   IU3,    Spo  iKri»  74   of  DoiH  at   Board    Bt  Htatutotj  CaaHltdBllMi   sC 

I   2fl«l.   [Am'il,   18SB.1      Peraona   Incompetrnt   to   rvcelve 

[letters  of  nilTninfslration  abail  not  be  irranted  to  a  person  ron- 
firted  of  an  infatnons  crime,  nor  to  any  one  Incapable  by  law  of 

mnliiuB  a  oontrai't,  nor  to  person  not  a  citiaen  of  tlic  United 
States,  nulew)  he  is  a  reaident  of  the  stntc.  nor  to  a  pt^rson  nnder 
vhn  is  iidjiidged  inco 
■s  of  aneh  tnist  by  r< 
t  of  understandintc, 

I  3«n2.   [Am'd,  IMKt.  lOOR.l      AppllFBdoa  for  IMton. 

A  person  entitled  absohitel.v  or  contingently,  to  administration 
on  tile  estate  of  an  intei>tate.  or  un.Y  [icraon  baviui;  a  claim 
fnr  the  fnnerai  expensea  of  the  decedent,  may  present  to  the 
BDirnpate'B  cnort  hBTlne  Jurisdiction,  n  written  petition,  iluly 
vprified,  praying  for  a  decree  atranlinir  letters  of  adtninlatratton, 
either  to  him,  or  to  snch  other  pernon  or  neraona,  harine  a  prior 
ritdit,  as  is  entitled  thereto,  or  in  the  alternative,  as  the  peti- 
tioner elects,  and  if  necesaary.  that  the  pcrwins  requireil  to  be 
fited,  as  preswribed  in  the  nest  section,  be  cited  to  ahow  cans« 
why  sneh  a  decr€>e  ahonld  not  he  made.  The  petition  mast  aet 
forth  the  pi-titioner's  title;  the  facts  on  which  the  Jurisdiction  of 
the  coort  to  f-rant  Jotters  of  adniinlKtratlon  iipon  the  estate  de- 
pends; and  the  nnnipR  of  the  hiislinnd  or  wife,  if  nnT.  and  "f  the 
next  of  kin  of  the  decedent,  so  far  as  they  are  known  to  the 
petitioner,  or  can  be  asrertained  by  him  w-'h  dne  dillffenee.  A 
citation  ahall  not  lie  IssitcI.  and  a  decrci-  shall  not  be  made, 
where  a  citation  is  not  nd'cssary.  nntil  the  oetitloner  presmip- 
tlvely  proves,  by  nffldnvit  or  otherwise,  to  the  satisfaction  of 
the  «nrrot-atc.  the  existpncc  of  all  the  jnrisdietional  facts,  and 
particnlarly  thnt  the  decedent  left  no  will.  For  the  purpose  of 
the  inquiry  tonchinK  any  of  these  matters,  the  anrroente  may 
Issue  a  nnhpn-na.  reqnirinK  any  person  to  attend  and  he  es- 
amined  as  a  witness. 
Am'd  bj  L  ima.  i-li,  6<>B;  t,  IWWI.  ph.  1S4.  In  tffwt  SppL  1,  1000, 
t  aons.    FAsi'd,  1R93I.1     CItiitloBSi  t>^o<^«edlB«(B  npou  J»inr« 


Every  person,  beinx  a  resident  of  the  State,  who  has  a  riaht  to 
administration,  prior  or  eqnai  to  that  of  the  petitioner,  and  who 
has  not  renounced,  mnst  lie  cited  npon  a  petition  for  letters  of  ad- 
ministration. The  snrrocate  may,  in  his  discretion,  isane  a  cita- 
tion to  Don- residents,  or  those  who  have  renonnced,  or  to  any  oi 
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all  other  persoDs  interested  in  the  estate,  TCbom  be  thinks  proper 
to  cite.  %V'lierc  it  is  not  ncL-eusary  to  cite  any  person,  a  decree, 
grantlDg  to  the  petitiouer  lettertt,  ma>-  be  uiade  oa  prewntation  of 
thf  petitiuu.  \\  tici'e  the  surrugate  lii  uaable  to  ascertain,  to  his 
sntiafactiou,  whether  the  decedeut  left,  siirvivLiie  bim,  an;  person 
eutitled  to  succeed  to  bis  eaUte.  a  citatiou  roust  be  iasued  directed 
generally  to  ail  creditors  of,  and  persons  intercHtod  iu  the  estate. 
"""■  "'""  -      "^     ---  r  or 

tiiin  Hbould  not  be  grtiuted  to  the  potiliotier.  Any  person  who  has 
a  right  tu  admin istra lion,  prior  or  equal  to  Lhut  of  tbt  petitiouer, 
may  renounce  his  right  bv  a  written  instrument,  a cli non-led ged  or 
proved  and  certitied  in  iiku  mnuner  as  n  deed  to  be  recorded  in 
the  comity,  or  otberwiae  proved  to  the  Batistaction  of  the  surro- 
gate; which  must  be  Slad  in  the  surrogate's  office.  Where  a  cita- 
tion is  issued,  any  creditor  o(  the  decedent,  or  any  person  intei^ 
ested  in  the  personal  estate,  altliough  not  cited,  may  appear  and 
make  himself  a  party  to  the  special  proceeding,  in  like  manner 
and  with  like  effect,  as  a  devisee  or  Ifgatee,  who  is  not  cited  on 
an  application  for  probate.  On  the  return  of  a  citation,  isKued  as 
prescribed  in  this  article,  the  surrogate  must  make  auch  a  decree 
in_  the  premises  as  justice  requires.  The  decree  may  award  ad- 
ministration to  any  party  to  the  special  proceeding  who  appears 
to  be  entitled  thereto.  The  snrroKate.  in  bis  diBcretJoa.  way 
award  adminiHtration  without  a  personal  examination  of  the  per- 
Bon  to  whom  it  ia  awarded. 
L.  IMS,  ota.  SM. 

I  :M(V4.  [Au'd,  1883.1     AdmlnlatrBtor-B  band. 

A  person  aiipointed  adiniuistrBtor.  liefore  letters  are  issued  to 
him,  must  llle  his  official  oatb,  execute  to  the  people  of  the 
i^late.  nud  lile  witb  the  surrogate,  the  joint  and  several  t>ond 
of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
Burrofiate,  not  less  than  twice  the  value  of  the  personal  propoHy 
of  which  the  deceilent  died  possessed  oud  of  the  probable  amount 
to  be  recovered  by  reason  of  any  right  of  action,  granted  to  an 
executor  or  administrator,  by  special  provision  of  law.  The  sum 
to  l>e  Bxed  ae  the  amount  of  the  penalty  muat  l>e  aacertalncd 
by  the  surrogate,  by  the  examination  ou  oath  of  the  applicant 
~    y  other  person,  or  otherwise,  as  the  surrogate  thinks  proper. 


t  l>e  conditioned  that  the  administrator  will  faith- 
fully discharge  the  (rust  reponed  in  him  as  auch  and  oljey  all 
lawful  decrees  and  orders  of  the  surrogate's  court  touching  the 
admin iitration  of  the  estate  committed  to  him.  But  where  a 
right  of  action  ia  granted  to  an  executor  or  adniiuistrator  l>y 
■pecial  provision  of  law,  if  it  appears  to  be  impracticable  to  give 
a  bond  sufficient  to  cover  tbe  probable  amount  to  be  recovered, 
the  surrogate  may,  iu  his  discretion,  accept  modified  securitj-, 
and  issue  letters  limited  to  the  prosecution  of  such  action,  but 
reBtraiuing  the  executor  or  administrator  from  a  compromise  of 
the  action,  and  tbe  enforcement  of  any  Judgment  recovered 
tfaerelo.  until  tbe  further  order  of  tbe  surrogate  on  additional 
further  satisfactory  secnrily.  In  cases  where  all  the  next  of  kin 
to  the  intestate  consent  tbe  penalty  of  tbe  bond  need  not  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  tbe  en- 
tate.  presented  to  tbe  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  a  week  tor  four  weeks  in  the  official  i^tate  paper  «nd 
la  two  newspapera  published  in  tbe  citjr  of  New  Xork,  and  onc« 
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a    week   for   four   weeks   in   ttro   newspapers   published    Id   tbe 
county   wfaere  tbe  intiwtate  usuall;   resided,   and   Id  tbe  county 

where  he  died,  rei:iliiiK  un  intention  to  apply  for  letters  under 
Ihiu  provision,  and  notifying  creditors  to  present  their  claim*  to 
tbe  surrogate  on  or  before  s  day  to  be  hied  in  such  notice,  which 
shall  be  at  least  thirty  days  after  the  first  publication  thereof: 
but  no  bond  so  given  shall  be  tor  less  ttan  five  thousnnd  dollars; 
and  Bui'h  bond  may  be  increased  by  order  ul  tbe  surroFTate  for 
cause  shown.  Pendingr  such  application,  no  teinpornry  adminia- 
tnitor  shall  be  appointed,  except  on  petition  of  snch  nest  of  kin. 
U   1803,  ell.   see.     Rn  BiDMng  Lair.  {  ISSfl.  U  1907.  ch.  fllS. 

I  xnue.  [Am'd,  iHOn.]  when  eonntr  treaanrer  to  Ite  ex- 
•■cla  pnltllG  BdmlDlitFBtor. 

The  county  treasurer  of  each  county,  except  New  Torit  and 
KJnBB,  by  virtue  of  hiH  office,  has  authority  to  collect  and  take 
charge  of  the  asaeta  of  every  person  dying  iutestate.  amounting 
to  one  hundred  doUarti  or  more,  on  which  lettera  of  admlnlstratioa 
are  not  granted,  In  the  following  cases: 

1.  When  mich  persons  leave  nsscta  in  the  county  of  the  treas- 
□rer  and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  tetters  of  administration  on  the  estate. 

2.  When  assets  of  any  snch  person,  after  his  death,  come  Into 
the  county  of  the  treasurer  and  there  is  no  peraon  in  the  county 
entitled  and  competent  to  take  administration  of  the  catate. 

In  Biirh  cases  intestacy  is  presumed  until  a  will  Is  proved  and 
letteni  testamentary  laancd  thereon.  Kor  the  purpose  of  collecf- 
ins  aud  prcHcrTiug  such  estates,  the  county  treasnrer  may  main- 
tnia  suits  iii  hia  name  of  olBce,  ond  without  any  other  authority, 
in  the  same  manner  as  an  executor  may  by  law.  If  there  Is  a 
widow  or  relatire  of  such  intestate  entitled  to  administration  on 
his  eslaie  in  the  county,  and  if  dne  proof  is  made  to  the  surro- 
(Mte  in  the  county  thnt  there  are  creditors  or  relatives  of  the 
deceased,  resiiling  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surroe^te,  who  are  IntercHied  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased  are 
in  danger  of  i\aHte  or  cmbcz/.lement.  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorizing:  hitn  to  seize  and  secure 
the  paid  effects,  or  any  part  thereof,  which  order  shall  vest  in 
him  all  the  powers  given  in  (his  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to  the  {[revisions  of  this  section,  to 
lake  charge  of  any  projierty  of  an  intPHtste,  he  shall  have  the 
same  powers  and  he  entitled  to  take  the  same  proceedings  which 
an  administrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  for  the  discovery^  of  any  property  of  the 
intcstnie.  which  may  be  conc^^led  or  withheld,  and  for  the  sale 
of  any  that  rany  be  perishable;  and  to  cause  an  invcntoi-y  of  the 
property  of  the  Intestate  to  be  made  by  appraisers  nppi'intcd  by 
thf  surrogate,  eiccuted  by  the  county  treosurer  and  filed  with  the 
-nrrogote.  Such  invenloiy  shall  be  returned  to  the  surrogate 
rithin  ten  days  after  the  count.v  treasurer  takes  charge  of  such 
property;  and  the  time  for  making  the  return  mn.v.  lor  good  cause 
•hown.  be  extended  by  the  surrogate  ten  da.va  loncer.  If  the 
county  treasurer  neglects  to  mnkc  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  tor  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  tbe  poor  of  the  county,  and  also  forfeit  his 
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t  CHUe.  [Am'd,  1893.]  Bondi  lettero  of  admlnUtratlon  mmd 
procr«dl»B:ii  therrOB. 

W hull,  the  iuveutory  it  retururd,  the  county  treaiiurer  muut  giTe 
tilt-  bvuU  requii'vd  by  law  tu  Im  givL'u  by  u  ti^miiorary  nduiuLa- 
tratur  apiiuiutcil  by  a  siirrusnti'.  H-ith  siiiih  suretien  and  iu  .siuh 
peuulEy  as  the  surrogati-  approvut.  uiiU  the  Durrosate  luuat  then 
UijUe  luttei'H  tu  Huch  tuiialy  treutiurer,  nuthuciiing  hiu  to  Li>ltett 
aiiil  preserve  thi.'  uHlatu  o(  the  dd'eaned.  The  inirrogati'  muat 
immediately  Iheri-arter  cause  lioliie  thercDt  tu  be  publiahed  onci^ 
in  each  week  fur  three  month:!,  in  a  ucwspapcr  printed  in  hiit 
county,  and  in  Che  oOloial  State  pnper,  requirius  all  pumoiin  d.iim- 
ing  a  ri^ht  to  uduiiniHter  ou  auch  estate  to  a^iiear  and  iDleriHni« 
BUcta  claim  beCure  the  surrogate  nilhiu  a  certain  time  tu  be  therein 
apecihed,  nut  leas  than  nix  niouthit  after  the  tlrnt  publicaliou  or 
Buch  notice  in  tho  uOlclal  Slate  paper.  If  before  such  liuie  any 
person  eutitled  tu  admiuister  appeam  and  ctuima  the  same,  the 
Hui'niEaLe  muat  euuue  ten  dayu'  notice  of  BUch  rlaiin  to  be  sei-veii 
tin  the  county  treasurer  and  may.  at  the  expiration  of  such  time, 
grant  h-llers  tu  such  pi-rsons  uulewi  it  ap|)ear  that  he  Is  not 
enlllled  thereto;  and  thereon  tlie  publication  of  the  notice  must 
be  discuntinued.  At  the  time  ai'poiuted,  if  letterit  have  not  been 
pret'iouHly  };runted,  any  person  untitled  lo  adminiatratioD  on  aurh 
estate  and  duly  qualifled  and  compeleiil,  who  appears  and  cliiimv 
the  snme,  shall  lie  entitled  tu  letters  testamentary  or  of  attminia- 
tratiou,  HB  Ihe  cuse  may  be.  Ou  the  grautiuK  ot  such  letterN 
all  control  and  authority  of  (he  cuimty  treasurer  uver  the  estate 
uf  the  deceased  cease,  and  he  must  deliver  all  Ihe  assets  in  his 
hnuds  to  Ihe  person  so  appointed  after  deducting  tUcretrom  the 

- ~-     M  incurred  in  airciinug  and  preservinic  the  assets,   ill  ob- 

I  ..  __    _..  I  _..!  i;.. !.:_.._  .L_  — .:...  iipi^iu  required,  and  a 


as: 


rciisonabie  compenKation  fur  his  services  not  exceeding  Ihr^'  dul- 
Uim  for  eiich  day  Decessurlly  empluycil,  to  be  alluwea  and  taied    ' 
li.v  the  surrogate  un  the  oath  of  the  county  treasurer.    If  leltcrs 
testamentary  or  of  administration  be  nut  granted  by  t}ie  surro- 

Sule  to  any  person  at  or  before  Ihe  expiralion  of  the  time  speci- 
I'd  in  thi>  notice  then  iiuless  It  appear  that  such  letters  hnve 
ain-ady  been  granted  by  some  other  surrogate,  the  surrogate 
Diiist  grant  letters  of  administration  thereon  to  the  connly  trenn- 
urcr  as  in  other  cases,  ou  receiving  the  like  bond,  with  the  likt* 
surelles,  and  in  the  like  penalty,  as  administrators  are  re<iuiml 
lt>  give.  The  county  trcanurer  must  accept  of  such  letters  and 
Kive  the  bond  above  required.  Such  letters  and  the  record  thert^f 
and  a  transcTipt  of  such  record,  duly  certified,  are  conclusivi' 
evidence  ot  the  authorit.v  of  the  county  treasurer  in  all  eases  in 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sni^ 
rogati'  must  immediatel.v  transmit  to  the  comptroller  a  certlGfd 
copy  uf  nil  such  letters  granted  by  him  to  the  county  treasurer. 
the  expense  of  which  muKt  be  paid  to  him  out  of  the  State  treaw- 
ur)'.  on  Ihe  warrant  of  the  comptroller.  Until  letters  of  adminin- 
trallon  be  granted,  the  county  treasurer  shall  not  proceed  'uitht-r 
in  the  administration  of  any  estate  than  to  pay  the  funeral 
charges  ot  the  deceased,  to  collect  debts,  to  UKe  poswailoii   oX 
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and  secare  his  effects,  to  sell  anch  thereof  as  are  perishable  and 
to  defra;  the  eipenaes  of  th*  pruceedings  requlrad  by  liir. 

I    anflT.    [AMi'd,    1S9S.1      ^Vhen   BathoFltr   ol   iwaBtr   treAa- 

■rer     BBIIVFBC^Cd. 

The  powers  and  aulhoritj'  of  the  counts-  treasurer  io  relation 
to  the  estate  of  a  de<;eaB«d  penton  shall  be  superseded: 

1.  By  the  production  of  letters  testamentarv  BraDted  before  or 
snbtie<{ilentl;  to  his  becoming  T/)Bted  with  the  authority  of  an 
■dministrator  on  the  same  estate. 

2.  Bj  the  production  of  letters  of  admin iatration  granted  to 
any  other  person  «□  the  same  estate  befura  the  county  treasurer 
became  vented  with  the  powers  of  an  admlniatratur  thereon. 

3.  By  the  production  of  tetters  of  ad  minis  trntioo  issued  by  the 
surrogate  of  a  county  in  this  Stati'  of  which  the  dectnaed  was  a 
resident  at  the  time  of  his  death,  granted  after  the  county  treas- 
urer became  vested  with  the  puwera  Of  an  ailniiuistrator  on  tht. 
estate  of  such  deceased. 

When  his  authority  is  so  superaeded,  he  must  deliver  to  the 
eiet'ulor  or  adminlatrator  producing  such  letters,  ail  the  asdets 
or  the  deceoHed  in  his  bauds,  offer  dediictinR  therefrom  the 
sllowauce  for  his  services  and  the  expeusea  incurred  to  l>e  ln:te<l 
and  allowed  by  the  surrogate.  All  actti  done  by  him  in  good 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  yalid.  All  auits  commenred  by  him  may  be  continued 
by  and  iu  the  name  of  the  executor  or  adminip'';ator  who  sae- 
ceeda  him  iu  the  admfnintration  of  the  estate  in  reladoit  to  whid) 
the  salt  may  be  brought. 

L.  lM*,«b.  Ml 

I  >fMB.  [Am'd,  issn.1  Powers  bbiI  proceedlnKM  ol  P«nn4r 
treaaarer  ■■  BdmlBlHtratiiFi  titrBieiiti  Into  9IbIf  treanBrr, 

On  receiving  letters  of  admin iKtrotion,  the  county  treasurer 
shall  be  rented  with  all  the  powem  and  rights  of  otber  admin- 
istrators, and  subject  to  the  aame  duties  and  obligations,  except 
as  herein  otherwise  providtKl.  He  must  account  and  may  be  com- 
pelled 10  account  in  the  twrne  nianaer  as  other  administrator*, 
and  proceedings  for  such  accounting  may  be  had  at  the  inatanve 
of  any  pernon  interested,  or  of  the  attorney-general  or  the  coDil>- 
Irotler.  He  must  be  allowed  on  the  settlement  of  his  accounts 
for  his  expeiises  a»  other  adminiatrators,  and  for  his  Kervicivi 
double  the  coiumisHionK  allowed  (hem  by  law.  The  renidue  ut 
any  moneys  in  his  handx  must  be  paid  into  the  treasury  of  the 
slate  for  the  benefit  of  the  persons  entitled  to  receive  till'  same, 
lie  must  exhibit  to  the  i-omi  it  roller  annually,  at  Ihc  time  of 
rendering  bin  account  of  taxes,  a  verified  atatement  of  oil  nxineyH 
received  by  him  for  commlBsion.i.  Kervires  and  expenses,  and  the 
total  amount  of  his  receipts  and  expenditures  In  each  case  in 
which  he  hss  taken  charge  of  and  collected  any  effects,  or  In 
which  he  has  administered  on  any  estate  during  the  nrecedine 
year,  with  the  name  of  the  deceased,  Mr  place  of  residence  at 
the  time  of  his  death,  if  tinown.  and  the  place  from  which  he 
came,  if  he  wan  not  a  rPHident  of  the  State  at  tlie  time  of  his 
death.  A  copy  of  snch  statement  must  be  published  once  n  week 
for  three  weeks  in  a  paiier  printed  in  the  county  and  in  the  official 
State  paper,  the  expense  of  wliic-h  may  lie  retained  by  him  nut 
of  amy  balance  in  his  hands  payable  into  the  State  treasury.    For 
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H  neglect  to  compV  vrith  tbis  pFDviHion,  he  torteitH  ooe  haadivd 
dollars  to  the  p«Miple  ol  tbe  State,  to  be  recovered  by  the  attonicj- 
gGDeral,   and   tbe  comptroller   shall  give   notice  to  tb«  BttomeT' 
general  of  evi-ry  such  omiBsiou. 
u  iBoa,  th.  me. 

I  266».  [An'd,  1898,  1804.]    PnbUe  KdmlitlctrMu-  el  KIM* 

The  surrogate  or  the  connty  of  Kings  and  the  county  judge* 
«t  sneh  county  shall,  on  or  before  tbe  twenty-seventh  day  of 
April,  nineteen  hundred  and  fpur.  and  every  five  years  then- 
after —  eicept  as  hereinaCter  provided  —  appoint  a  public  ad- 
miniatrator  of  said  connty  to  hold  office  for  the  tnm  of  £re 
years  iwKinniDg  on  said  date,  unless  sooner  removed  for  caoie- 
In  case  of  a  vacancy  in  snld  office  by  reason  of  death,  resigoa- 
tlon  or  otherwise  said  surrogate  and  county  judges  sball  fill  Ihe 
same  by  appointing  a  p\ib!ie  administrator  for  the  full  term  ot 
five  jeara  from  the  date  of  such  appointment.  Before  entering 
npon  the  performance  of  the  duties  of  his  office  the  person  m 
appointed  must  take  and  aubacribe  before  the  county  clerk  or 
one  of  the  county  judges  of  the  county,  or  a  JUBtice  of  the  »b- 
preme  court,  tbe  constitutional  oath  of  office,  and  execute  a  tranil 
with  auretios  to  be  approved  by  a  justice  of  the  supreme  coort, 
or  sucb  county  judge,  to  the  county  of  Kinga,  in  a  penal  sub 
of  fifty  thousand  dollars,  condition^  for  the  faithful  diacbarge 
of  all  the  duties  of  bis  office,  and  that  be  will  fully  and  cor- 
rectly account  for  and  pay  over  all  moneys  and  property  tliat 
may  come  into  bia  hands  as  such  public  administrator,  acFordiag 
to  law,  which  bond  must  be  filed  with  tbe  clerk  of  the  coDstr. 
He  shall  be  entitled  to  retain  from  all  moneys  or  property  of  aoj* 
intestate  that  corns  Into  his  hands  after  dtiactbag  all  »cta^ 
and  naceasary  expenses  tbe  same  commissions  as  are  bow  tt- 
lowed  by  law  to  executors  or  administrators,  but  he  shall  recavt 
no  salary  for  his  services.  He  shall  have  the  prior  riglit  and 
authority  to  collect,  take  charge  of  and  administer  npon  the 
goods,  chattels,  personal  property  and  debts  of  persona  dying  in- 
testate, and  for  that  purpose  to  maintain  suits  sa  snch  public 
administrator,  as  any  executor  or  administrator  might  by  law  In 
the  following  cases; 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kinccs,  and  there  Is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  sbnre  in  tbe  estate  of  Nuch  Intes- 
tate, resident  in  the  Btatc,  entitled,  competent  or  willing  to  tale 
out  letters  of  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  there  i*  no  I 
Bucb  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.     In  such  esses  intestacy  is  presumed  until  a  will  Is 

E roved  and  letters  testamentary  issued  thereon.  All  provision*  of 
iw  conferring  jurisdiction,  authority  or  power  on,  or  otherwiae 
relating  to,  the  office  of  public  administrator  of  the  city  of  New 
Tork  and  to  the  office  of  public  administrator  in  the  several 
counties  of  the  state,  so  far  ns  applicable,  apply  to  and  are  ena- 
ferred  on  the  office  hereby  created.  The  surrogate  of  tlie  county 
of  Kings,  in  cases  where  now  authorised  by  law  to  Issoe  IrttrrR 
of  temporary  administration,  may  in  bix  discretion  imme  letters 
of  temporary  ndminislration  to  such  administrator  without  fur- 
ther security  than  required  by  Ibis  xection. 
L.  18S3.  cb.  we;  L.  IWH.  ch.  35T.    m  (fftcl  April  SO.  UM. 
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article:  pirTH. 

Temporary  administration. 

See.  3BTa  Viita  toO.  hov  lemparirj  adndDEatnCon  loijr  I 
ten.  AppBionll^  BijpcTKded  bj  |  £670, 


I  S«TO.    [Am'd,  ISftS,  1901.]    "When  and  how  temporary  Kd-   ' 
■tlnlatralors  iubt  t>e  sppulnted. 

On  the  applii^alioD  of  a  crmlitor,  or  a  person  interested  in  the 
estate,  the  Burrogate  may,  iu  his  iliaoretiou,  issue  to  one  or  mure 
persons,  competent  and  qualillecl  to  eerve  as  executors,  letters  of 
temporarr  admin  let  rat  ion.  In  either  at  the  following  rases; 

1.  When  for  any  cause,  delay  necessarily  occurs  In  the  granling 
of  letters  tcstamentarj  or  tetters  of  Administration,  or  in  probat- 
ing B  will. 

»  the  surrogate  woulfl  hai 

id,  disappears  or  is  mlssini.. 

BO  that,  after  diligent  aeurch,  his  abode  cannot  be  ascertained. 
■nd  ander  circumstances  nhicb  afford  ceaeoaable  ground  to  be- 
Ueve  either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or 
that  he  has  been  secreted,  conGaed.  or  otherwise  nnlawfull^  made 
away  with;  and  the  appointment  of  a  temporary  administrator 
is  necessary  for  the  protection  of  hia  property,  and  the  rights  of 
creditors  or  of  those  who  will  be  Interested  in  the  estate,  if  It 
is  foand  that  be  is  dead.  An  appointment  of  a  teiiiporary  admin- 
istrator, in  a  case  specified  in  subdlTlEion  first  mast  be  made  by 
an  order.  At  le»st  ten  days'  notice  of  the  application  for  nucn 
an  order  must  be  given  to  each  party  to  the  proceeding  who  has 
appeared,  enless  the  surrogate  is  sHtisHed  by  proof  that  the  safety 
of  the  estate  requires  the  notice  to  be  shortened,  in  which  case  he 
tnay  shorten  the  time  of  serriee  to  not  less  tban  two  dnya.  Ap- 
plication for  such  nn  appointment.  In  a  case  specified  In  subili- 
vlsion  second,  must  be  made  by  petition,  iu  libe  manner  a*  where 
an  application  ii  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  article  fourth 
of  this  title,  relating  to  such  last  mentioned  application.  Sucl| 
an  application  for  the  appointment  of  a  temporary  adminintratoi 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  mad« 
by  a  creditor,  by  the  county  treasurer  of  the  county  where  tb* 
person,  whose  estate  is  in  question,  last  resided;  or,  if  he  was  not 
a  resident  of  the  state,  of  the  county  where  any  of  his  property, 
real  or  personal.  !s  sitnated.  A  temporary  adrainistriitor  must 
qnalify,  as  prescribed  in  article  fonrth  of  this  title,  with  respect 
to  an  administrator  in  chief. 

I.  ima.  cb.  OS)  I.  isai,  cb.  m   m  elect  B«pt.  i,  uoi. 

*«•  e8s  i-.<i",G(Hinlc 


' 
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i  20T1.   [Apparentlr  supeneded  by  aectioa  2S70.] 
I  Z672.     [Am'd,  IHSI.]     General  power*,  etc,  of  fenVBrant 

administrator. 

A  temporary  admintstrator,  appointed  as  preseribed  Ib  tUa 
article,  baa  antboritf  to  take  into  bis  posaesaion  personal  prop- 
erty; to  secure  idiJ  preserve  it;  and  to  collect  cbuaes  in.  aciioii; 
and  for  eitber  'of  tbose  purposes,  be  may  msintain  any  ution 
or  special  proceecling.  An  action  may  be  malDtKined  ssH'i^t 
him,  by  leave  of  the  surrogate,  opon  a  debt  of  the  decedent,  or 
of  the  absentee  nhom  be  represents,  In  like  manner,  and  irith 
like  effect,  as  if  he  waK  an  administrator  in  chief.  Tbc  surrogate 
may.  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  Ihr 
parties  wbo  have  appeared  in  tbe  special  proceeding,  authoriie 
the  temporary  administrator  to  sell,  after  appraisal,  snch  per 
Ronal  property,  specifying  it,  of  the  dccrdent,  or  of  thp  nb-^eniep 
wbom  be  represents,  as  it  appears  to  be  necessary  to  sell,  for  the 
benefit  of  the  estate:  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  abortened,  the  Kurrogate  may 
shorten  the  notice  to  not  less  tlian  tn'o  days.  Tbc  surroKStv 
may,  also,  by  order,  niithorize  him  to  pay  funeral  ex|>en!:e<:.  or 
any  expense  of  the  adminintration  of  his  trust,  or  stenoj^rapher's 
or  referee's  fees  on  contest  of  a  will  or  odminlstration;  auJ  hf 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniiiy 
prorisiou  under  a  will  or  a  distributive  share  or  just  prnporlion- 
ate  part  thereof,  according  to  section  two  thousanS  seven  hnn- 
dred  and  nineteen  of  this  act  as  though  he  were  an  executor  or 
adminisitrator. 

L.  I83T,  ch.  4<»,  I  24  (4  Edm.  4B1),  im-d;  L.  1804,  cb'.  71,  |  Q  (6  Edm.  OK. 

I  2V73.  Id-i  as  to  reavirlBK  credltom  to  prement  rlalBs. 
After  six  months  have  elapsed,  since  letters  were  issued  I" 
a  temporary  administrator,  aiipointed  upon  the  estate,  of  eitber 
a  decedent  or  an  absentee,  he  has  Ihe  name  power,  as  an  aJmin- 
Istrator  in  chief,  to  publish  a  notice  requiring  creditors  of  tip 
decedent  or  nbRentee,  to  exhibit  their  demands  la  him.  Tbc 
publication  thereof  has  the  same  effect,  with  respect  to  the  teni- 
porary  administrator,  and  also  an  executor  or  n  d  ml  n  intra  tor.  sub- 
sequently appointed  upon  the  same  estate,  as  If  the  temporary 
administrntor  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  Issued  Wis  , 

I.,  isrn,  ell.  we.  i  lo.  '  I 

I  2«T4.    Id.)  aa  fo  payltia:  dehta. 

After  a  year  has  elapsed,  since  letters  were  Issued  to  a  tem- 
porary adrainislrntor.  appointed  under  tbe  estate,  of  either  » 
decedent  or  an  absentee,  the  Horro^rnte  may,  ni'on  the  applicntidn 
of  the  temporary  administrator,  and  upon  proof,  to  his  satlsfai'- 
Won,  that  the  assets  exceed  the  dcbtf,  mnke  on  order,  permitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  dne  to  i 
credttor  of  tbc  decedent  or  abBentce;  or.  upon  the  petition  of 
such  a  creditor,  he  may  isRue  n  citation  to  tbc  temporary  adnrfa- 
Istrator.  reqntrlng  bim  to  show  cause  why  he  should  not  pay  tte 
petitioner's  debt.  When  such  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  as  where  a  creditor  pre- 
aents  a  petition,  praying  for  n  decree  directing  tau  eieetrtiw  « 
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«dmiiilBtrator  to  pa?  hli  debt,  as  prucribed  In  artkte  Snt  oC 
title  (onrth  of  this  chapter. 
K  UT«,  ck.  MW,  1 10. 

I  Bare    [Am'd,  IftM.)     Id.)  Bi  «•  Tcnl  VT«»«rtr. 

.  Wben  B  temporarr  admlnistritor  li  appointed  and  a  proceedinx 
Is  p«idiiig  for  the  probate  of  a  will  of  ri^sl  property,  or  there  ii  a 
defay  In  the  snuitiDK  of  letters  teBtameutar;  or  admiiiiBtratiDu 
on  luch  ■  will  or  in  the  qualifieatioii  of  a  trustee  named  therein, 
the  order  anKtlotltig  -him  auty  eoalei  upon  him  authority  to  take 
posaeasloD  of  real  propertF,  in  the  same  or  another  couuty,  which 
fa  aCected  by  the  will,  aod  to  receive  the  rents  and  prolita  thereof. 
The  Barrogate  inaj,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  property,  for  a  term  not  ezceedlut 
one  ^ear;  or  to  do  any  other  act  with  respect  thereto,  except  ts 
■ell  it,  which  is.  In  the  surroKate's  opinion,  necesBary  for  die  eze- 
CDtlon  of  the  will,  or  the  preservation  or  benefit  of  the  real  prop- 
erty. For  eJtber  of  these  pnrposea,  he  may  maiataln  or  detaod 
any  action  or  apedal  proceeding. 

.    U.,  I  IS;  Ii.  UOl.  eh.  31.    la  aBeet  Oept.  1,  IBOl. 

I    9VT&    SpeelKl    povma    ot   ttt^pornrr   •Ulw>liil«U'«tor    of 

A  temporary  adminiatratoi,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  anthority  enutuerated  in  the 
Inat  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  In  pureusnce  of  that  authority,  bind  the  absentee, 
if  he  la  living,  or  his  heir  or  devisee,  If  he  Is  dvnd.  in  the 
■  as  the  acts  of  an  < ''~     "  -■—'-'- ■-'- 


I  JWTT.  Va^poruT  sdmltilatnttoT  sf  abaeatee  mmr  pra^ 
Tt4e  for  trnwallr. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  au 
infant  child  of  an  absentee,  upou  whose  estate  a  temporary 
administrator  has  been  appointed.  Is  in  such  drciimHtances  ax 
to  require  provision  to  be  made  out  of  the  estate  for  his  or  her 
mainteQance,  clothing,  or  educsdon,  the  surrogate  may  make  an 
order,  djrectins  the  t«mporary  admiulMrator  to  make  such  pro- 
Tision  therefor,  as  the  surrogate  deems  proper,  out  ot  auy  per- 
sonal property  in  his  hands,  not  needed  tor  t^e  paymetit  of  ^ebts. 

I.  IBTS,  di.  SIB.  I  4. 

I    M7S,    [An'd,    1SS3.]    Depvatt    of    rnvncT    br    (easpowarr 


A  temporary  administrator,  appointed  as  prescribed  In  this 
article,  muat,  within  ten  days  after  any  money  belonging  to  the 
eatate  comei  Into  his  bands,  deposit  It  as  prescribed  In  this 
■action.  Where  he  was  appointed  by  the  surrogate's  court  of 
any  comity  except  Tfew-Tork,  it  must  ba  deposited  with  a  person, 
with  a  bank,  or  with  a  domestic  incorxmrated  trust  company, 
detignaled  by  the  surrogate;  but  a  naturoJ  person,  so  designated 
ae  depositary,  must  first  file  in  the  sarrogate's  ofllre  a  bnnd  to 
Ae  Burrogate,  In  a  penalty  by  him.  executed  by  the  depos- 
itary and  two  sttreties.  and  conditioned  to  render  a  faithful 
aoenant,   and   pay  over  all  money  received  by  him,  upon  the 
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directloD  of  an;  court  of  compeWut  joriHiUctioQ.  Whet*  the 
tempoiury  admiulstrator  was  aiipoiuiL-d  by  tliv  surrogate  «I  tb* 
county  of  New-York,  the  moiiey  must  be  depoititi-a  in  «  domettic 
incorporated  trust  compuuy,  having  its  piiuciyal  uttici;  or  plice 
Of  busineHB  la  the  city  of  Now-York,  aad  eitker  npealally  appmed 
by  the  surrogate,  or  d«iiiguate<l,  in  tliu  KSueral  ruiea  of  prtutlc^ 
as  a.  d^HMitary  of  funds  paid  uito  courL 
L.  ie««,  ch.  Tl,  H  1,  2  (S  Edm.  362)i  L.  18S3.  -ch.  SW. 

I  aST9.  ProoeedlBBa  where  he  neKleeta  to  dc**Blt. 

If  a  temporary  administrator  neglecta  to  malce  a  depoalt,  u 
prescribed  in  tbe  I^st  section,  within  the  time  therein  limited, 
the  surrogate  must,  upon  the  application  of  a  creditor  or  person 
interested  in  the  estate,  accomiianled  with  Gntlsfactorj  proof  of 
the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  lEsue 
Hgainit  him.  In  the  county  of  New-York,  the  order  murt  be 
made  returnable  three  days  after  Issuing  it;  and  it  must  be 
■erred  upon  the  temporary  administrator,  «t  leut  twv  daya  liefoK 
the  return  day  thereof,  either  personally  or  by  leaving  a  097 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  for 
the  regular  trauaaction  of  buaiaeas  in  p«no»:  or,  If  it  cannot  be 
served  in  either  of  those  methods,  by  serving  It  in  auch  otber 
manner,  as  the  surrogate  directs.  In  any  other  county,  it  must 
be  made  returnable  within  a,  reHsonable  time,  not  eiceeding 
fifteen  days  after  issuinf;  It;  and  it  must  be  served.  In  like 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id..   I  ■   (8  Bdm.  £32). 

f  aaSO.  MvBcr  tlevoaltedi  how  vrfthdrsvm. 

Money  deposited  by  a  temporary  administrator,  as  prescribed 
In  this  article,  cannot  l>e  withdrawn,  except  upon  tlM  order  of 
the  surrogate,  a  certified  copy  of  which  must  bi?  presented  to  the 
depositary.  Snch  an  order  may  be  made  upon  two  days'  notice 
of  the  application  therefor,  given  to  all  the  partlea  to  the  special 
proceeding,  in  wliicb  the  temporary  ndminlstrator  was  appointed, 
who  apiieared  therein;   but  not  otherwise. 

Id.,  I  6. 

I  zeSl.  Hollaea  revalrrd  hr  (kla  ar«cle|  how  irl-rea,  . 
A  notice  required  to  be  given,  ns  prescrliied  in  this  article, 
to  a  party  other  than  llip  temporary  administrnlor.  mutt  1* 
served  npon  the  attorney  of  the  party  to  whom  notice  is  to  be 
)tlvpn;  or.  If  he  has  not  appeared  by  an  attorney,  upon  the  part/. 
In  lllie  manner  ns  a  notice  may  he  served  upon  an  attompj  in 
a  civil  action,  brought  in  the  supreme  court,  Bnt  whrre  tbe 
attorney  or  party  to  he  nerved  dops  not  reside  In  the  i>nrr<imitp'« 
coonty:  or  where  the  ntlomey  for  a  part?  has  died,  and  ns 
other  appearance  for  that  party  has  been  filed  in  the  snrrogatei 
office:  the  surrogate  may.  by  order,  dispense  with  notice  to  that 
party;  or  msy  require  notice  to  Ije  given  to  blm.  In  any  maiUiR' 
which  he  thinks  proper. 

I  26ra.  When  ttne  to  run  tor  or  nmo-tMMt  the  estBte. 

Section  2f)fi.T  nf  thitt  act  does  not  affect  any  proee«d!oit  to 
favor  of  or  agaiast.an  eiecutor,  or  an  admlnlatrator  Id  cblet 
where  a  temporary  administrator  of  the  aame  eatate  hu  bcsa 
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■IVoiDted,  except  as  otbwwiie  prescribed  ta  section  2673  aod 
Kvtion  2674  of  this  net. 

I  3083.  AppIlcBtlom  of  tbls  nliApter  to  ealleolora)  eio^ 
kcretaforc  «wol»«4. 

Each  provisioa  of  tliia  chapter,  imposing  a  dutj  ok  liabllltr 
upon  a  teuporar;  administrator,  appointad  upoti  the  estate  ot 
■  decedent,  or  his  sureties;  or  couCerriog  npon  the  surrogate 
power  or  authoptr  with  respect  to  such  a  temporarv-  admiuiS' 
trator,  or  his  anretlea;  applies  to  a  collector  or  iipccial  admin- 
iitrator,  ap|>oliiteii  before  thia  chapter  tnkes  effect,  and  his 
■uietlea;  eicppt  so  far  as  it  Is  repucnant  to  the  provislooB  of  law 
In  force,  whei>  tlie  collector  or  siiecial  adtnlnistrator  was  a^ 
pointed,  or  to  ths  letters  isaaeil  to  him. 


DoliiHihyGoOHlc 
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AHTICLB  SIXTH. 

Sevoeation  of  leitera  testamentarji  aiid  lettert  of  admmMnUioH. 

8m.  KB*.  BeTocittoD  01  Utteri,  npoa  pioot  of  will,  er  n 


aase.  Appllmlon  bj  eittatar,  ele.,   for  nTwutlon  ol  leltwa. 
aeSU,  Piocwdlun  UiareupaD. 

awl.  Id  wlul  UK4  letter*  mar  bo  [evukcd  without  ■  clUUoii. 
2ew2.  UemtlaUit  eiemiura  mar  »",  wli«e  k-tten  ot  sua  renkad. 
IKia.  In  utbai  ca»^I.  luiceaaor  lo  b«  uppolnHHl. 

I  26S4.  neTUca.tlitD  ol  lettera,  wttom  proot  at  will  •>  *•■ 
T(»oatla>  of  probBte,  etc. 

Wbere,  after  tettcra  of  administration,  on  the  graupd  of  into*- 
tscf,  have  been  granted,  a  will  is  admitted  to  probate,  aod 
letters  arc  isBued  thereupon;  or  vbere,  nfter  letters  have  beeo 
fSBUed  upon  n  will,  tbe  probate  thereof  is  revoked,  or  a  luboe- 
quent  will  is  admitted  to  probate,  and  letters  are  Issued  tbere- 
npon;  the  decree,  granting  or  reToking  probate,  mnat  revoke  the 
former  letters. 

3  B.  S.  TS,  I  46  (3  Edm.  80).      Sea  |  9aOS,  sata. 

I  aWB.  Rei>o«atl«>  «(   leMen   f*r  aiB«asUaeaM*B,  mif 

\  either  of  tbe  foUowiDg  cases,  a  creditor,  or  person  fattM- 
iMited  In  the  estate  of  a  decedent,  ma;  present,  to  tbe  ■nrmga.t^s 
conrt,  from  which  letters  were  iasned  to  an  executor  or  admin- 
(atnitor,  a  written  petition,  duly  Terified,  praying  for  a  decree 
revoking  those  lettem;  and  that  the  executor  or  admtnlstratoi 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  madf 
accordingly: 

1.  Where  tbe  execntor  or  administrator  was.  when  letter* 
were  issiiod  to  him.  or  has  sinee  become,  Incompetent,  or  dts- 
qnaliGed  hj  law  to  act  an  anch;  and  tbe  groands  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  pemon  whom  he  represents,  upon  tbe  hearing  of  the  sppB- 
cation  for  letters. 

2.  Where,  by  reason  of  his  haTlng  wasted  or  Improperly  applied 
the  money  or  other  assetH  In  his  hands,  or  Invested  tnoii?7  in 
securities  tinautboriied  by  Inw.  or  otherwise  iroprovidently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  mlBcondiict  In  the  execution  of  his  office,  or 
dishonesty,  drunkenness.  Improvidence,  or  want  of  nnderataodln*! 
ha  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  hss  wilfnlly  refused,  or.  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  sumcnte.  «ob- 
talned  in  a  decree  or  order;  or  any  provIaioD  of  law.  relating  to 
tho  discharge  of  his  duty. 

4.  Where  the  Rrant  of  his  letters  was  obtained  by  a  falac 
■nggeation  of  a  material  fact. 

B.  In  the  case  of  an  exeentor.  where  his  circumstances  are 
■neh.  that  they  do  not  pffnrd  adequate  seenrity  to  the  creditor 
or  personB  inleresttMi,   for  tbe  dae  adminialrnMon  of  the  estalj- 

rt.  In  tlie  case  of  an  executor,  where  he  has  remoTea  y  » 
kboat  to  remove  from  the  State,  and  tbe  ease  la  not  oae,  wMM 
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a  noD-reaident  executor  would  be  entitleri  to  Icttera  (clthont 
gtriiix  B   tioud. 

7.  In  the  case  of  an  executor,  wbere,  by  the  terma  ot  th» 
vilL  bis  office  was  i»  cease  uiiuu  u  cvntiuiscacy,  wulcu  luu 
hftn>ened. 

H.  lu  the  case  of  a  temporary  adtainistrntor,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  showD  that  the  nbeeatee 
baa  returned;  or  that  he  is  liTiag,  and  capable  of  returning  and 
resaiuiiiK  the  maDBKement  of  his  aSairs;  or  that  un  executor,  oi 
aa  administrator  in  chief  hax  been  appoii^ted  upon  hia  eBtate;  or 
that  a  committee  of  bis  property  has  been  appoiulcd  by  a  com- 
petent court  of  the  State. 

3  B.  S.  T2  (3  Edm.  78);  [..  1837,  <A.  WO,  I  S4  (4  l^m,  WS). 

I  0*86.  FetltioDj   cltKtlon    tbcrcnvOD. 

A  petitioQ,  presented  aa  prescribed  iu  the  taut  scctioQ,  muat 
set  forth  the  facts  aud  circumBtBucea,  Ebowiug  that  the  case 
ta  one  ot  those  therein  apecihed.  tJpon  proof,  by  affidavit  or  oral 
teBtiiuoiiy,  sntisfaclory  to  the  surrogate,  of  the  truth  of  the 
allegations  Contained  ia  the  petitiou,  a  citation  must  be  issued 
BCcnrdinK  to  the  prayer  thereof;  except  that,  where  the  casi.-  Is 
irithin  subdivision  fifth  of  tbe  last  scctioD,  and  the  executor 
has  siven  a  bond,  as  prescribed  ia  article  Urst  of  tliia  title,  the 
surrogate  may,  ki  bis  discr«tioQ,  entertain  or  decline  to  eateitain 
the  application. 

I  aem.   HeaHnKt  decree. 

Upon  the  return  of  a  citation,  fesued  as  prpKrlbed  In  the  laat 
section,  if  tbe  objectiona,  or  any  of  them,  nre  eatabllsbed  to 
the  surrogate's  aatisfaction,  he  must  make  a  decree,  revoking 
tbe  letters  issued  to  the  person  complained  ot.  But  the  surrogate 
may,  in  his  diitcrption.  dismiss  the  proceedingg.  npon  mich  ternia. 
as  to  costs,  as  justice  requires,  and  may  diow  the  letter*  t* 
remain  unreToked,  In  either  of  the  following  cases: 

1.  WTiere  the,  ease  is  wEthin  subdivision  third  of  the  last  see- 
tloD  but  one.  It  the  dfreetion  of  the  surrogate  or  the  proTision 
ot  law  is  obeyed,  and  suitable  amends  made  to  each  person 
Injured  by  the  npglpet  or  refusal  tn  obey  It. 

2.  Where  the  case  is  within  HObdiTinlon  fourth  of  that  aoctlan. 
It  the  person  cited  la  entitled  to  letters,  notwithstanding  thtt 
false  suggestion. 

3.  Where  the  case  is  within  subdivision  fifth  of  that  section. 
If  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bond,  aa  prescribed  in  article  first  ot  this  title. 

a  a.  8.  TZ.  II  20  and  tl  a  EOm.  IC' 

I  9688.  Dserea  uot  to  kSeet  tEStameDtarr  trasta. 

Where  an  executor  or  an  adaiuiatrator  la  also  a  testomentarr 
trustee,  a  decree  revoking  his  letters  does  not  affect  bis  power 
Of  nnthorrtT  as  testamentary  trustee,  except  in  the  eape  spe- 
dnlly  prescribed  tar  that  purpose,  in  title  sixth  of  this  chapter. 

I  znm.  Awlleadoa  hjr  eseeotap,  eto..  for  revfieatloB  at 
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that  his  account  mo;  be  judieially  Mttled;  that  «  d«er«e  mf 
tlieii^upou  be  made,  rerokiuK  bis  l(!ttera.  and  discbargins  bim 
A'L;.unliuEl7;  and  tliat  the  Bame  periona  may  be  cited  to  eboi 
CBUBe,  why  such  a  decree  iihoald  not  be  made,  \rbo  miuitbc 
cited  upon  a  pctjlion  for  a  jndiclnl  aPtttement  ol  his  sccoudL  u 
preacribed  in  article  second  o(  title  tonrtb  of  tbia  cbapter.  i'he 
petition  must  set  (orth  the  facta  upon  which  the  application  li 
founded;  and  it  must,  in  ail  other  respects,  conform  to  a  petition 
praying  for  a  judicial  settlement  ot  the  account  of  an  ezecator 
or  administfator.  The  surrogate  may,  in  hia  diacretlon,  entetttlfl 
or  decline  to  eutertaiD  the  application. 
ii.  1810.  cb.  sea,  1  s. 

I   aOftO.  ProoeedlttCB    tkerenpOB. 

If  the  BUrrogate  entertains  nn  application,  made  M  prescribed  In 
the  last  BecHon,  the  proceedings  thereupon  mnat  be.  in  all  re- 
spects, the  Mime,  as  u3on  a  petition  tor  a  judiciaJ  Bettlement  ol 
the  petitioner's  account;  except  that,  upon  tne  bearing,  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  eiiat  (ot 
granting  the  prayer  of  the  petition.  If  he  determiueB  that  ttaei 
exist,  he  must  make  an  order  accordinglj',  and  allowing  the  peti- 
tioner to  Bcconnt,  for  the  purpose  of  being  discharged.  Upon 
Ills  rtilty  accounting,  and  oaying  over  nil  money  wbicb  ia  found 
to  be  due  from  him  to  tbe  estate,  and  delivering  over  all  booki, 
papers,  and  other  property  of  the  estate  ia  his  hands,  cither  Into 
the  surrogate's  court,  or  in  such  a  manner  as  the  Burrngate  directi, 
a  decree  may  be  made,  rerobing  the  petitioner's  letters,  amd  di*- 
charging  him  accordingly. 
Id.,  put  ot  I  B. 

I  a«91.  In  TTliBt  <»■«■  letten  mar  1>e  reTolced  wltkaal 
a  altatlon. 

In  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  admin iatratioD, 
Issued  from  his  court,  without  a  petition  or  the  issuing  of  s 
citation : 

1,  Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  bciog 
duly  cited  to  account,  neglects  to  appear  npon  the  retnrn  of  the 
citation,  without  showing  a  satisfactory  eicuae  therefor;  and 
the  Htirrogate  has  not  sufficient  reason   to  believe  that  such  an 

;  2.  Where  a  citation,  issued  to  such  a  person.  In  a  case  pre- 
scribed by  law.  cannot  be  personally  served  npon  him,  by  r^oaoB 
of  bJB  having  absconded  or  concealed  himBClf. 

3,  Where,  by  reason  of  his  dcraiilt  in  returning  an  toTentoir, 
such  a  person  has  remained,  for  thirty  days,  comniltted  to  JaB, 
nnder  tbe  surrufrale's  order,  granted  in  proceedings  taken  as 
prescribed  In  section  2715  of  this  act. 

4.  In  the  case  ot  a  temporary  adminiBtrator,  where  an  onief 
has  been  made  nnd  served,  as  prescribed  tn  lectloa  26TS  of  this 
act.  directing  him  to  dpposit  money,  or  show  cause  why  a  war- 
rant of  attacbm  -nt  slionld  not  issue  against  hfm;  and  a  warrairt 
ot  attachment,  issued  thereupon,  has  been  returned  not  serrea 
upon  him. 

l:  1S48.  cb.  laa.  p.n  of  I  1  M  Edm.  BOB);  a  R.  S.  BB.  |  W  O  Edm.  BT). 
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1  aSSit.   RnuUBlngi  «hB««tifX>(  umr  Bcl,  nbere  lelters  at 

Wbecp  oue  of  two  i)r  more  execQtqrs  op  adniIhl»trnt<irH  dips,  or 
beoomt'H  n  hiimljc,  .or  in  cuiiviclcd  uf  an  iufamuuis  uf[tu<.v,  or 
liecoiufn  otherwiHe  iui:ai»Lble  uf  iliHiliurKiuff  tile  triixt  ri'|ii>HCii  ia 
liim;  or  wlicro  lettero  ure  revoki-d  with  reapett  to  nne  of  thcni, 
a  Bucct'BSor  to  tlie  iiersoii,  whose  Icltcnt  arc  rci-ok.-d,  sliall  not 
l>e  Aiipoiuted,  except  wIick  au<-1i  au  a[>[)oiiitni?nt  in  iipi-i-wuir}-, 
ID  order  to  romplF  with  the  exprpBR  tenim  of  a  will;  but  the 
Dthora  may  prociwil  and  complete  the  adminlstratlnu  of  Ihc  cnlnto. 
pun>uant  to  the  letters,  and  niaj"  I'ontinue  an)-  aetion  of  itpeeial 
proeeedins,  brought  by  or  agaiDBt  all. 

2  E.   8.   78,    I   44    [2   Edm.   70)  ;   L,   183T.   ch.   400.   I  83   (4   Edm.  «S). 
I   2603.   In    other  raaea,   aveceaaor   to  be   appointed. 
Wben   all    the   aieculora   or   all   the   admiuifllratorH.   to   >vli»m 

letters  have  been  iauucd.  die,  or  bL-<.i)iiie  incapable,  as  pi'Cscribi<d 
in  the  last  seittion,  or  the  letters  art'  revoked  as  to  all  of  tlieiii; 
the  sun'ognte  niuat  grant  Wtter»  of  admiuidtratlon'  tu  uiie  or  luora 

iiersona  bh  their  suLvesiiorB.  iu  like  niaiiuer  na  if  the  former 
etters  bad  not  been  isHued;  aud  the  proceedings  to  itroi-ure  the 
crnnt  of  nnch  letters,  are  the  aanie,  and  tue  same  aecurily  Bhiltl 
be  required,  na  in  a  euite  of  iuteetavy,  except  that  the  HUirugatc 
may,  in  hiit  dixcretlon,  in  case  where  the  eHtate  Iihh  been  I'ar- 
tially  admin iatpred  npon  the  former  repreaentutive  or  repre- 
aentntireit.  fix  an  the  penalty  of  the  bond  to  l>e  given  by  aui-h 
9iicceHHor  or  sncceaHnra,  a  sum  not  leaH  than  twice  the  value  of 
the  nasets  of  the  i^atute  lemainiog  unaduiluiatered. 
rd.,(«.    Bmtms. 


^ 


DoliiHihyGoOgle 
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ABTICLE    BBVBHTU. 

Foreign  idlla;  ancillar]/  Ultcr*. 
Bk.  24B4.  TeBUmFnur}'  dlspmltloua ;    wbiC  law  ggTmu. 
seSG.  Auclllu/  lelltecu  giwn  roKini  piutMlr. 
2SflH.  Id.  i  mmi  roKigu  inDl  of  (dmlulitHilaa. 

KU9T.   To  WllUia   ■nvlliori'    l>IIi>Ta   rmnlKll. 


V!l>e.  IBepoM-l 


1  38SS.    lAiu'd.    ISSS,    1000.)      Anclllarr   Ipttvrs    nvon   fDr- 

Where  a  will  of  peraonal  property,  mode  by  a  person  who  re- 
sided without  the  Stnte  at  the  lime  of  the  e:(ecutiou  thereof,  or 
Qt  the  time  of  hia  death,  has  been  admitted  to  proliate,  irithln 
the  foreign  counlrj-,  or  within  tlie  state,  or  the  territory  of  Hw 
Unites  States,  where  it  was  executed,  or  where  the  tenlater 
resided  at  the  time  of  hia  death;  the  surrogate's  court,  harins 
jurisdiction  ot  the  eMtote,  must,  upou  nu  applieation  made  ■■ 
prescribed  in  this  article,  accompanied  by  a  copy  of  the  wlH, 
and  of  the  foreign  letters,  if  any  hai-e  l>een  Issued,  authenfiealcd 
as  prescriljed  in  section  forty-five  of  the  decedent  e^tale  laic, 
record  the  will  and  foreign  letters,  and  Issue  thereupon  ancillaiT 
letters  testa  men  tary,  or  ancillary  letters  of  adminiatntiua  witk 
the  will   anaexed,  as  the  case  requires. 

2  R.  3.  BT,  I  aSa.  (2  Edm.  flSI;  L.  1840,  cb.  3S4.  I  2  (-l  Edm.  Mil: 
L.    IHttS.  ill.   4Dj,    Am'il  bj   L.    lOuS.  cb.   OS,   |  3.    See  note  IB  of  BOttt  <( 

I   aeBe.   [Am'il,   JRSS,   itxm.]     id.t   niton   IofcIsb  vnut  «t 


scribed  in  this  article,  to  a  surrogate's  court  having  jurisdiction 
of  the  estate,  and  upon  the  presentation  of  a  copy,  anlhenlicBted 
as  prescribed  in  section  forty-tire  of  the  decedent  estate  lii>r,  of 
letters  of  administration  upon  the  estate  of  a  decedent  who  re- 
HiUeil,  at  the  time  of  bis  death,  without  this  State,  but  wilbin 
the  United  States,  granted  within  the  state  or  territory  where 
the  decedent  ao  resided,  or,  in  eases  where  the  decedent,  at  tbe 
time  of  his  death,  resided  without  tbe  United  States,  npon  th« 
presentation  to  such  surrogate's  court  of  satiafnctory  proof  tliit 
the  party  so  applying,  either  personally  or  hy  such  atlorney  In 
fnct,  is  entitled  to  the  possession  In  the  foreign  ronntry  of  tae 
personal  estate  of  such  decedent,  the  surrogate's  court  to  wbieh 
such  copy  of  such  foreign  letters  so  authenticated,  or  soch  proof 
is  su  presented,  must  issue  ancillary  letters  of  administnttjoii, 
in    accordance    with    such    application,    except    in    tbe   followiM 

1.  Where  ancillary  letters  have  been  previously  Issued,  m  pie- 
scribed  in  the  last  section. 

2.  Where   an    application,    for   letters   of   administration  upon 
the  estate,   has  been   made   by   a   relative  of  the  decedent,  irho 
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i*  legally  competent  to  act,  to  ft  anrMcat«'a  cODrt  of  this  State, 
haring  juriadiotiou  to  grant  tbe  same;  and  letters  liuve  been 
granted   Hccordinglr  or  the  appUcatioa  has  not  been  finallr  di»- 

1  R.  8,  TS,  I  81  (9  Bdm.  TT)  ;  t..  IBM.  tb.  4es,  Am'd  b?  I.  1M».  eta. 
0&,  I  a.  Be*  Bots  76  vt  aaUM  ol  Boud  ol  BUIdIkt  CoDKlldattai  at  Mid  of 
cnto. 

i  XeOT.    [Am'd,  1S81.]  To  OTfaom  Mnelllary  letters  vanted. 

Where  the  will  sppcially  appoints  one  or  more  pereons  ob  tbe 
executors  thereut,  with  respect  to  personal  property  ai  tun  ted 
within  the  State,  the  nucinury  letters  testamentary  mnat  be 
directed  to  the  peraous  ao  appointed,  or  to  those  who  are  com- 
petent to  act  and  quulifj-.  If  all  are  inconpetciit,  or  fail  to 
qnaliry,  or  in  a  case  where  such  an  appointment  is  not  made, 
anciilarjr  lettere  teatamentary,  or  anclllnry  leltera  of  admluistra- 
tiou,  iasued  oa  prescribed  in  tbis  article,  muat  be  directed  to  the 
perHOtt  named  in  the  foreign  letters,  or  to  the  person  otherwise 
entitled  to  the  poaseaaion  of  the  peraonal  property  of  the  de- 
cedent, anleaa  another  person  an^ies  therefor,  and  tile?  with 
his  petition,  an  iostrumeat,  executed  by  the  foreisn  executor  or 
adminiatrator.  or  person  otherwise  entitled  an  aturesaid:  or  if 
there  are  two  or  more,  by  all  who  have  qualified  and  are  acting: 
and  also  acknowledged  or  proved,  and  certified,  in  likie  manner 
as  a  deed  to  be  recorded  in  the  county,  authorising  the  petitioner 
to  receive  such  ancillary  letters;  in  which  caae,  the  aurrogate 
must,  if  tbe  petitioner  is  a  St  and  competent  pemin.  issue  auch 
lettera  directed  to  him.  Where  two  or  more  persona  are  nanied 
in  tbe  foreign  letters,  or  In  an  inatriimeDt  executed  as  prescribed 
in  tbia  section,  the  ancillary  lettera  may  be  directed  to  either 
or  any  of  tbem,  without  naming  the  others,  if  the  others  fail  to 
qnaVify,  or  If.  for  good  cause  ahown,  to  the  surrogafe'a  satisfac- 
tloD,  the  decree  bo  di recta. 

U  1BS3,  eb.  403,  I  1   (fl  Edm.  144). 

'  I  aiWS.  (Am'd,  IMOS,  1910.t      PelltlOB|  clteUoa. 

An  application  for  ancillary  letters,  testamentary,  or  aodllary 
lettera  of  adinitustration,  as  prescribed  io  tbia  article,  must  be 
made  by  petition.  Upon  the  preseutation  thereof,  tite  surrogate 
must  ascertain,  to  his  satisfaction,  whether  any  creditors,  or  per- 
eons claimiiix  to  be  creditors  of  the  decedent  reside  within  llie 
State:  and  If  so,  the  name  and  residence  of  each  creditor,  or  per- 
son claiming  to  be  a  creditor,  so  tar  as  the  same  may  t>e  asct-r- 
tained.  Unless  such  creditors  shall  file  duly  acknowleilged 
waivers  of  the  issuauce  and  service  of  citation,  he  must  there- 
upon isBue  a  citation,  directed  to  each  peniun  whose  name  and 
residence  have  been  so  ascertained  and  ^ho  has  not  waived  the 
issuBuce  and  service  of  snch  citation.  The  eurrogate  may  also 
in  hui  diacretioti  isaue  a  citation  directed  generally  to  all  cred- 
itors, or  persons  claimiog  to  be  creditors,  of  the  decedent.  Any 
such  person,  althoiigh  not  cited  by  hia  name,  may  ajipcar, 
and  contest  tbe  applicatioo,  and  thus  make  hioiselt  a  party  to 
the  special  proceeding.     (See  Tax  !>.,  I  1^8.) 

td.,  II  2  lul  S  le  Bdm.  14t)i  L.  18SS.  cb.  Til;  L.  1010,  rh.  284,  Ii  f ffact 
BSDl.  1,  leiO. 

I  MB0.  HeBTlBKi  ■n^nrltr. 

Upon  tlie  return  of  the  diation,  the  Burrogate  must  aseertalD. 
as  nearly  aa  he  can  do  so,  the  aniount  of  debta  due,  or  claimed 

OftO 
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to  iH-  due,  rrum  the  de<«d«>nt  to  residentB  of  the  State.  Betore 
ancillary  lettorti  t^ve  iEsui-d,  the  person,  tci  whum  they  are  aw&pded 
muKt  iiualify.  an  proscribitil  iu  urticic  fourth  of  this  title,  for  the 
qitnliticutiuu  of  nii  adiniuiHtratur  upon  the  estute  of  aa  iotentat^: 
except  that  the  iitaalty  uf  tfao  bond  may,  in  the  diaeretion  of  the 
auiTOKBtc,  ))e  in  Hiii-h  a  sum,  not  exL>eedii%  tivlce  the  amount 
wliifli  appr-nrs  to  ho  duo  from  the  decedent  to  residenta  of  the 
State,  UH  will,  ui  the  Hurrogate'H  opinion,  t^ectuatly  aecuK  iht 
paymcut  of  Ihusr  debts:  or  the  sums  which  the  resident  creJ- 
itiira  will  be  entitled  to  reeeive,  frcnu  the  pergons  to  whuiii  th-; 
letters  are  issued,  upon  an  aeeountine  and  dlBtribntion,  either 
within  the  Stitte,  or  within  the  jurisdiction  (There  the  principal 
lettrnt  were  isnu*""]. 

L.   ISOA,  -h.  40.1,   part  of  I  1. 

I  aTOO.  PenoiiB  aotlns  UHdrr  aBctlllMrr  letters  mul 
tn  nil  Bit  BHetB. 

The  peition  to  whom  nucillary  letleni  are  fsHued,  as  prescribed 
la  this  artlele.  muKt,  imlesH  utheru-iue  directed  In  the  decree 
BwardinK  the  letters;  or  In  a  decree  made  upuu  an  aceouutiuE: 
or  by  nb  order  <if  ihe  Htirrosate.  made  durinfc  the  uduuiiistmtion 
of  the  esldte;  or  by  the  juilKinent  or  order  uf  a  court  of  reeord. 
in  an  iitlion  to  which  that  iiecwou  is  a  party;  transmit  the  mouey 
and  oltier  personal  property  of  the  dei-e<lcnt,  receiTed  by  hini. 
after  the  letters  are  iesned,  or  then  Iu  his  huuils  in  uuorber 
capacity,  to  the  Htate,  territory,  or  country,  where  the  prineipll 
lettcTN  w<-re  graiited.  to  be  ilisposed  of  pursuant  to  die  laws 
thereof.  Money  or  other  properly,  so  tranKUiitted  by  him.  at 
any  time  before  hi<  is  so  direeted  to  retaiu  it,  inuHt  be  allowed 
to  hiin  upon  an  aeeountiug. 

f3701.  Id-i    when    tbey    maj-    be    directed    to    pari    «(», 
Ihont    trnniimliiHlan. 

The  HurroKflte's  court,  or  any  court  of  the  Slate,  which  ha* 
jnriHdielion  of  nn  iicliou  to  procure  nu  acconiitiiiK'.  or  a  judtcment 
construlu);  the  will,  may,  in  a  proper  case,  by  'its  judgment  «r 
decree,  direct  a  person,  to  whom  untiilary  letters  are  issued  aa 
pn'scribed  iu  this  urtiele,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  rcivived  by  liini  nnder  the  nncillnry  letters,  and 
witU  whleti  he  is  charBeaMe  u|iou  his  necounting.  the  debtn  of 
tite  dfceilc'iit,  due  to  crc<litori'  rcMldiuR  within  the  State;  or.  It 
the  amount  of  all  the  di-ct-dcnt's  debts,  here  and  elsewhere. 
enccecls  Ihe  aiuonnt  of  all  the  ilii'cdont'H  iierHonal  property,  ap- 
plicable thereto,  to  pay  such  a  sum  to  each  creditor,  residitiK 
within  the  State,  as  eciualx  that  erciKtor's  share  of  all  Ihe  iliit- 
trlbulnlile  assets,  or  to  distribute  the  siiuie  among  tegstces  or  nelC 
of  kin,  or  olherwive  dispose  of  the  Knmc.  as  justice  requirea. 

I  Z70Z.  M.|  Keneral   po<r«r»  and    duties. 

The  provisions  of  this  ehnplcr,  relaling  to  the  rights,  powera, 
dntiee,  and  liabilitien  of  nn  cNecntor  or  administrator,  apply  to 
a  iierson  to  whom  nucillary  letters  are  granted,  as  prescribed  iu 
this  article;  evreiil  those  conlnined  in  title  fifth  thereof:  or  where 
R|>eeial  provision  is  otherwise  made  in  this  article:  or  where  a 
contrary  intent  la  expreiised  in,  or  i^ainly  to  be  inferred  from. 


ANCILLARY  LFITEES. 


AKTIOLB    KlfiHTH. 


Probate  of  fortign  xnlU. 
tK.  t70E.  ProbatB  of  forclm  irLlls  In  tbla  Male. 

I  270B.   PpobBte   of  forrlKn    nllla   In   thla   atate. 

The  lOHt  will  and  tPBlmnt-ut  or  niiy  permai  being  a.  dtlzen'or 
tbe  Vnitvil  StutoH,  or,  if  fomale,  wboRi'  futhcr  or  husbiinil  pre- 
yioualy  Hball  hove  devlari'J  hln  iiiletitlou  to  IwriHue  blicIi  citizen, 
whu  shuU  hitre  dial,  i>r  bprpnftcr  Khali  ilic.  whilt>  donili-iled  or 
rwidfut  within  thu  United  KiiiRilom  of  Orpnt  Brituiu  iind 
Irplaud,  or  any  ot  ItH  dejiwi demit*,  which  bIwII  nffirt  proii- 
ertj  ivithiu  thiit  Htntc,  uiiij  which  nliiill  hiive  bt-en  dulj'  proveu 
nithin  such  foreign  jurisdiction,  and  there  ndniHtcd  to  pntliote, 
tihalt  be  admitted  to  iirolmle  in  niiy  ciinntj'  of  thiii  arnle 
wherein  Hball  be  aDj  prr>pcrtf  nfFeeted  thi'reby,  iipuo  filliiK  ill 
the  otSce  of  the  Biirrognte  of  wioh  county,  and  there  ret-ordinn, 
a  copy  of  Kiieh  last  will  and  leHtiinii<iit,  rertiiird  nndt'r  the 
hand  and  seal  of  a  eonsnl-jfeneml  of  the  United  Stiiteti  reMi- 
deut  tvUhin  snch  foreign  jnriKdietiuii,  together  n'ilh  the  proofs 
of  (be  nnii1  last  will  nnd  teMtament.  made  nnd  aer'epted  within 
Buch  forHmi  jnriKdiction.  eertlfin)  In  like  mannpr;  and  letters 
testamentary  of  such  laxt  will  and  tetttanieat  ahull  be  iaaued 
to  the  peTBoni  named  therein  tu.be-  the  exeeiiturs  and  tral^l^e■, 
or  either,  thereof,  or  to  those  of  theia  who,  prior  to  the  iaau- 
•oe«  of  Bach  letters,  by  formnl  reiiuneiation,  duly  aelmowleilgvil 
or  proTen  la  the  manner  pri>iirribeil  by  law,  shall  not  hare 
reoounced  th»  trust  therein  derolrt-d  upon  them;  provided,  tlut 
before  any  such  will  Khali  lie  admitti^  to  probate  m  any  i.'onuty 
at  this  state,  the  same  pn>epetliiii:M  shall  lie  hiid  in  the  snrro- 
■tatp**  c*Brt  of  the  proper  county  as  are  leqnired  by  law  npon 
the  proof  of  thi>i  last  will  and  tfitlaiiient  nf  a  renident  of  this 
■tate  who  shall  have  died  therein:  except  that  there  need  be 
cited  npon  snch  probate  prooeediiiRs  only  the  benefieiarlea  nanie<l 
in  snrh  will. 

AMNI  br  I^  IMO,  ih.  an.  DrrlTgtlnn  —  L.  1864.  rh.  T3I.  |  I.  >n  not* 
K  of  aate*  of  Baud  at  Statatorr  tToswIUatlaB  at  tnd  at  tvCt. 

itn. 


DoliiHihyGoOglc 


SURROGATES'  COURTS. 
TITIiE  IV. 


ARTICLB  FIRST. 

Aid,  nuperoaum,  and  control  of  an  executor  or  admii,  Ulralor. 

Bee.  2T0S.  LiabllLCy  of  pmaci  luuntborlted  to  Bct  ■■  eiccnioB  or  adni^ 
-    arOT,  Proc«Kdliii(»  10  dtaiDTtr  property  itltliheia.  etc. 


I   aroe.   (Ain'd,    1HB3.1    Uablllty   of    pmou   mBSStkvilMi 


R»pr7  pprson  bei-oinitin;  pomeBBpd  o*  property  of  a 
intentate.  without  Ix-inK  thereto  dtilr  authorised  a>  execator  v 
ndmlnlBtrnlor.  or  wlHimit  Biilhnrity  from  th*  executor  or  odmin- 
iBlrator,  fs  liable  to  Rpiroant  for  the  rnll  Tiilne  of  waiit  properir 
to  every  nemoD  enlitleil  Iheretfl,  anri  ehall  not  b»  aUawcd  U 
retain  or  dodiict  Iboretrom  any  debt  due  to  him. 

L.   IBM,  eta.  680. 

1  XTftr.  lAm'd,  18M,  1B0&1  PpooeeAlaca  t*  «laanv«r  »nr 
«rty  wll&taeld,  cto. 

An  executor  op  administrator  may  preMiit  to  the  siirrogata'i 
mnrt,  from  which  letters  were  Issued  to  him,  s  nrittea  petitioa 

dtil}'  verified  wtciug  fortli,  on  knowledge,  or  infonuation  aarl 
belfef,  any  Tacts  tending  to  show  that  money  or  other  pcrwoal 
property  which  should  be  delirered  to  the  petitioner,  or  iB<-luded 
In  on  Inventory  or  nppraiRal,  is  In  the  poBaession,  under  the  wn- 
trol  or  within  the  knowledge  or  Information  of  a  person  whs 
withholds  the  sniiip  from  him;  or  who  refuses  to  Impart  knowT- 
edKC  or  information  he  may  have  eoneernfnR  the  same,  or  to 
disclose  any  other  fact  which  wilt  aid'snch  executor  or  admiais- 
tratop  In  making  discovery  of  nuch  property,  so  that  ft  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecllnj 
It,  and  that  the  person  complnlned  of  may  be  cited  to  attend 
the  inquiry  and  be  examined  accordincly,  and  to  deliver  the  pmp- 
erty  if  In  his  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidence  written  or  oral  tendfnit  to  support  tb« 
allcKationa  thereof.  Tf  the  siirroEate  Is  aatiaRed,  on  the  napen 
ao  presented,  that  there  are  reHHonalilc  Rronnda  for  the  Inqalry. 
he  must  issue  a  citation  acmrdincly:  which  may  be  made  retin»* 
abl«  forthwith,  or  at  a  fnturr  lime  fixed  by  iba  surrogate.  M 
may  be  served  at  any  time  before  the  heartDg.  Where  the  p«r- 
■on  ar  any  of  the  persons,  to  he  cttad  doea  not  laalda,  ffT  la  a*^ 
7*ia 
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place  within  the  cMint;  where  he  retides  or  ia  served  before  tke 
■arrogate  of  that  count;. 

1.  1HS8,  cfa.  OMi  1..  1903,  cb.    BM.    m  affect  Sept.  1.  1(KH. 

I2T08.    |Am'd,  1883, 18SS,  1&03.J      Older  g  aervlee  of  clt«lla> 

llie  eurroKate  luuat  Duoex  tu  or  eiu^rse  upon  tbe  citation  en 
order  requiring  the  partj  citwl  to  ntltud  perBOuallj,  at  tbe  time 
and  place  tbetein  apeci&ed.  The  citation  nnd  order  must  be  per- 
>anail7  served.  anU  Berric«  thereof  is  ineffectual,  unless  it  ia  ac' 
rmnpanled  with  payment  or  tender  nf  the  nnm  required  by  law 
to  M  paid  or  tendered  to  s  iHtoess  who  ia  subpoenaed  to  attend 
a.  trial  ia  the  supreme  cuurt. 

u  1M3,  in.  tat:  jj.  iBse,  cti.  »*a\  u  isos,  cn.    n.  la  effect  artt.  i,  iBoa. 

I  STOO.    [Ain'd,  IBOS,  lIHKtO     Ban ■■■•iX ton  nnd  decree. 

On  tbe  attendance  of  a  peraon  to  whom  m  citntion  Is  issued, 
■B  iMescribed  ia  tida  orticle.  he  may  eubmit  an  auBwor  duly  veri- 
fied  showing   CBUHo   why   the   examinalion   should    not   proceed. 

'■  T%o  HnifoKKtc  m*y  tiien  dismiss  the  proceeilinn  or  direct  tbe 
namituUina  to  pvoooed.  Ja  Uw  latter  «Mie  he  aiuRt  be  sworn 
ts  BDHWfr  truly  all   qnestivns  put  to  bioi,  touchiaH  the  inqniry 

'  PMred  tor  in  the  p«tlt*s«:  and  be.majr  Iw  entniliicil  fully  jind  at 
lurRB  rewpectiDK  property  o(  the  deeedent,  or  of  which  the  dece- 
ilpnt  had  possession  at  the  time  of  op  within  two  years  before 
his  death.  A  refusal  to  ottetid  or  be  sworn,  or  to  answer  a 
itnestlon- TvMfh  the  BiirroeMe  detprMiftea  to  be  ppoi)*r.  is  ivilDish- 
«Me  In  the  same  mnnn^r  ns  n  Khe  reftmal  by  a  witness  nib- 
poeaaed  to  attend  a  hearing  before  the  stirtotiate.  The  extent 
of  tfte  examination  ahall  bo  in  the  discretion  of  the  stirrnffate. 
If  the  witness  Is  exHmined  concerning  any  persnunl  comninnica- 
tloa  or  transaction  between  htniself  and  the  deccdpnt,  all  objec- 
Son  nnder  section  eljfht  hundred  and  twpnti--n)nc  to  his  Intlmony 
as  (o  the  snme  In  fatiir*  lltfRation  Is  wah-ed.  Either  party  may 
produce  farther  evidence,  in  Tike  manner  and  with  llhe  effect  as 
on  H  trial. 
«U  ffn<ma  Sn<MTU  MuoUistel:  L.  ISM.  dk.  «8a;  L.  IMS,  ab.    BM.    Id 

i  BT10.  fAnt'd,  1S08,  1003.)  Beonrltr  io  prevent  decreet 
Warraat  t*  arise  iivooertr. 

If  the  facts  admitted  by  the  witness  Khow  that  he  is  in  the 
MsAro]  of  property  to  whose  Inimcdlate  posHcsKion  the  potitinncr 
i«  entitled,  tbe  surroRate  may  decree  that  it  bo  delivered  to  the 
'  petitieoer.  If  the  witnees  sdisitti  hnvinR  the  control  of  the 
property,  but  the  fnctB  as  to  the  petitioner's  right  are  it)  diHpulc, 
the  pn>ceediw  shall  end,  untefs  the  partias  consent  to  its  deter- 
minalion  by  the  aurrogale,  in   which  case  it  shall  be  so  det^r- 

Old  wiTtlana  37Jt-Z!H  conwlltUtL'd:  L.  1S03,  cb.  esO:  t-  11KI3.  ch.    G».    In 
fttt  Sriil.  ],   IBM. 
I  3711.   [Au'd,  I8S3,  1001.]  Aitpolnlment  of  avprBl'crs  and 

On  the  Hppticatlon  of  nn  executor  br  administrator,  the  BurrTv 
I  pte,  by  writing,  mnst  apiiolnt  two  disinterested  appraisers,  on 
I  »flpn  as  may  be  necessary,  to  appraise  the  personal  property  of  n 
I  fleeeased  person,  who  shall  be  entitled  to  receire  a  reasonable 
wmpenffalion  for  their  services,  t"  be  allowed  by  the  mirrocnte, 
I  ''!i<'*''Pfr''n*  'or  P^fb  the  Hum  of  five  dollars  for  each  day  nplii- 
•It  eraploved  in  mafelnfi  appni isi-mcnt,  In  addition  to  expensps 
•Httally  and  ntcessarily  Incurred.    The  number  ol  days'  lerrlcet 

I  7M 
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rendered,  and  the  amount  ot  such  expenBea,  rooK  be  Teiild 
by  the  affidavit  of  the  appraiser,  deiivered  to  the  executor  of 
administrator,  and  adjuutod  b;  the  surrogate  before  pajmetii  ot 
the  fees.  The  executors  and  adtuioislrators,  within  a  Teaaoiubkt 
time  after  qualifying  and  after  givinK  a  notice  of  at  least  in 
days  to  the  legatees,  and  next  of  kin,  reiiding  in  the  conitl 
where  the  property  in  situated,  and  postiuR  a  notiee  ia  three  A 
the  most  public  places  of  the  town,  speclfyine  Ihe  time  and  plan 
at  nhleh  the  appraisement  will  be  made,  must  make  a  true  and 
perfect  iaTentory  of  all  the  personal  property  of  the  testator  w 
intestate;  and  if  in  different  and  distant  places  two  or  moit 
such  inrentoriea  na  may  be  necesssry.  Before  making  the  ip-  i 
praisemcnt,  the  appraisers  must  take  and  subscribe  an  oath,  10  I 
be  inserted  in  the  inventory,  that  they  will  truly,  honestly  tmd  ' 
impartially  appraise  the  puraonal  property  exhibited  t«  th^n.  : 
according  to  the  Ijest  of  their  kntwiedge  and  ability.  They  muil  ■ 
in  the  presence  of  such  of  the  partien  interested  as  attend,  eili- 
uiste  and  apprnlse  the  property  exhibited  to  them,  and  set  dov 
each  article  separately  with  the  value  thereof  In  dollars  snl 
cents,  distinctly,  in  Hglires  oppnmte  to  the  articleti  l-espectiTdj, 
Service  of  the  notice  above  mentioned  nay  b^  either  personal  m 
in  the  manner  prescribed  liy  se^on  seven  hundred  -and  nioeCr- 
•rreo,  snbiKvisioD  one  and  section  scYen  httndred  and  ttiaetj^ift 
«t  Hub  act. 

JU  Uai,  cti.  MS;  L.  1901,  eb.  ISC    In  effKt  Sqrt.  1.  IMt. 

I  2712.    [Am'd,  ISIHl.J    Wjhat  sball  be  decBied  mmamt: 
The  foJlowing  shall  be  deemed  assets  and  so  to  the  execntoH 
or  administrators,   to   be  applied  and  distributed  as  part  ot  tin 
pemonal  property  of  the  testator  or  iDtestate,  and  be  included  ii 
the  inventory; 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  ts 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  rt.'maining  in  him,  at  the  time  of  his  death,  in 
a  term  of  jenrs  nfter  the  expiration  of  any  estate  for  ye*n 
therein,  granted  by  him  or  any  other  person. 

3.  The  Interest:  in  lands  devised  to  an  exacotof  tar  a  term  el 
Tears  for  the  payment  of  debts. 

4.  Thlnes  annexed  to  the  freehold,  or  to  any  building  for  th< 
purpose  of  trade  or  manufacture,  and  not  flxed  into  the  wall  ot 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deoessed  at  the  tim* 
of  bis  death. 

6.  t!!vi'ry  kind  of  prodnce  raised  annually  by  labor  and  cnhiTa- 
tion.  except  growing  grass  and  fruit  nng«thered. 

7.  Rent  reserved  to  the  deceased  which  had  ac«iied  at  the  time 
of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  acconnts. 
money,  and  bank  bills,  or  other  circulating  medium,  thiaga  In 
action,  and  stock  in  any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cuttle,  pro- 
Tiaions,  moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  deseend  with  the  freehold  to  the  heirs  or 
deviseeH,  except  such  fiilures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property,  not 
enumerated  in  this  section,  which  by  the  common  law  wonld  de- 
•cend  to  him,  is  not  impaired  by  the  general  teniu  ol  thi*  ■eclliWi 
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I  2T1S.    lAia'i,  ISKUJ    BseUpUon  for  widow  >B«  ehlldreB; 

If  B  umu  hiTiDK  ■  iimll?  die,'  leaving  a  widow  or  'minor  dilM 
or  children,  the  foUowinK  articles  ihall  not  be  dPemed  assrt*.  but 
most  be  included  and  Mated  in  th«  invenlot?  of  the  «at*te  -with- 
out being  appraiEwd: 

1.  AM  spinning' wheels,  wcBVing-loomB,  one  hnittlng-ma<4iiDe, 
one  sewing-machine,  and  (toves   pnt  up  or  kept  for   uie  bj  bis 

2.  The  famil;  bible,  famll;  pictures  and  Bchuol-books,  used  br 
or  fai  ««ch  family,  and  books  not  extvedinR  in  value  fifty  doHarH, 
irfciirh  were  kept  and  used  an  part  of  the  family  library. 

3.  Bbeep  to  the  number  of  ten,  with  their  flcectB,  and  the  yam 
arid  oloth  mannfartiired  from  the  Rnin'-:  one  row,  two  swine, 
and  the  pork  of  sin-h  swine,  and  necessary  food  for  Kueh  swine, 
sheep  or  cow  for  aixty  days,  and  all  necessary  proTlsioiis  and 
fnel  Tor'Hurh  widow,  ehtid  or  children  for  sixty  days  after  the 
death  of  »uefa  decpascMl  person. 

4.  All  nereMtary  wearing  apparei,  beds,  beclMleads  auil  lioddlng, 
necessary  cooktnjc  nteiixilH,  thi^  elotltinK  of  the  family,  the  clolheB 
of  the  widow  and  her  umnments  proixr  for  her  station;  one  table, 
six  chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
caps  and  saucers,  one  sugar  di^h,  one  uilk-pot,  one  tea'pot,  and 
twelve  spoons,  anil  other  honxebold  furniture  not  ezcecdinE  one 
hiudred  and  fifty  dollars  in  value. 

G.  Other  necessary  household  furniture,  provisions  or  other  per-, 
BOnel  propert;^.  in  the  di»c:rctioa  of  the  appraisers,  to  the  value 
of  not  exceeding  one  hundred  end  iifty  dollni's. 

Such  articles'  and  ptoperly  shall  roniuin  in  the  posaensiou  of  the 
widow,  if  there  be  one,  during  the  time  she  lives  with  anil  pro- 
Tides  for  such  minor  child  or  chililrcn.  If  she  ccasus  so  to  do, 
she  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel. 
her  oruaoients  and  one  bed,  bedstead  and  the  budding  for  the 
same,  and  the  property  spiid&d  in  subdivisioD  Qve;  and  the 
Other  articles  so  exempted  shall  then  belong  to  sucJi  oiinor  child 
or  children.  If  she  lives  with  and  provideti  fur  such  minor  child 
or  'bildreu  until  it  or  they  become  of  full  ase,  all  the  articles 
and  property  in  this  scetion  nteulioncd  phnll  belontr  to  the  widow. 
If  there  be  a  widow  and  no  minor  child,  all  the  articles  and 

fropertj  in  this  section  m«ittoaei]  shall  belonc  to  the  widow. 
r  a  married  woman  die,  loaving  siiTviving  her  a  husband,  or  a 
minor  child  or  children,  the  same  articlos  and  personal  property 
shall  be  set  apart  by  the  Appraisen  with  the  same  effect  for  the 
benefit  of  such  husband  or  minor  child  or  children. 
L.  isaa,  rb.  sen, 

I9T14.     [jln'a;  M&H.]     CoAlents  or  lilTeB(oiT> 

The  Inrentory  must  contain  a  particular  statement  of  all'bon<lR, 
mortgage*,  notes  and  other  sei?uritieii  for  the  payment  of  money 
belongliig  to  the  deceased,  known  to  the  executor  or  administrator;' 
-with  the  name  of  the  debtor  in  each  security,  the  date,  the  snm 
originally  payable;  the  indoraements  thereon,  if  any.  wltli  their 
dates  and  the  snm  'n-blch.  in  the  Judgment  of  the  appraisers,  is 
coIlectlMe  oneach  security;  and  of  nil  moneys,  whether  in  specie 
or  bank  billf,  or  other  c^culnting  mcdlnm  belonging  to  the  de- 
ceased, which  have  come  to  the  haniH  of  the  executor  or  admin- 
istrator, and  if  none  have  come  to  his  hands,  the  fact  shall  be 
stated  h)  the  inventory.  The  nnminj  of  a  person  eieculor  in  a 
Will  does  not  operate  as  a  discharge  or  bequest  Of  any  just  claim 
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which  the  teitator  had  MCiut  him;  but  It  mnat  be  ineluM 
among  the  eremite  and  effecta  or  the  deceased  la  the  InTentoir, 

and  uie  executor  shall  be  liable  for  the  sHine  ai  for  bo  maA 
monej'  in  hia  hands  at  the  time  the  debt  or  demand  becomn  doe, 
and  he  must  aoplr  and  distribnte  the  BBioe  iD  the  pa;raent  «f 
debti  and  legaciei,  and  among  the  next  of  kin  ns  part  of  the 
peTBonal  propcrtj  of  the  deceased.  The  discharge  or  bequest  !■ 
a  will  of  a  debt  or  demand  of  the  tratator  a^^ainBt  an  execntor 
named  therein,  or  against  anr  other  person,  la  not  ralld  ai 
Bgainit  the  creditor!  of  the  deceased;  but  mnst  be  eonstned 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  tha 
amonat  thereof  must  be  Included  In  the  iQTentorr  and,  it  neQ*a- 
sarr,  be  applied  in  the  pajnient  of  bia  debts;  and  It  not  meoesaaiT 
tor  that  purpose,  must  be  paid  in  the  sauie  manner  and  propor- 
tion as  other  specific  legacies.  If  personal  propertr  not  ment£(Mie4 
in  any  inTcntorr  come  to  the  possession  or  knoniedge  of  ■■ 
executor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  iuTcntory  thereof  to  be  le- 
tnmed  within  two  months  after  the  discoTer;  thereof;  and  tht 
making  of  such  iiiTentory  and  return  mar  be  enforced  in  tlw 
same  manner  as  in  the  cose  of  a  Ent  iu'eotory. 

I   8T1B.   [Am'd,    ISBS.]       Retvm    at   InTeBtorr. 

Dapllcatcs  of  the  invpntary  must  be  made  and  signed  by  the 
appralners.  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrogate  witbln 
three  months  from  the  date  ot  the  letters.  On  returning  lach 
InTentory,  the  exectitor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  or  annexed  to  the  luTcntory,  atating 
that  the  Inventory  is  in  nil  retpecls  Just  and  true,  that  It  contains 

"    — ' 1  of  all  the   personal  property  of  the  deceased 

.     ,  .    ,  .     ..,.■>...         ....   [icufarly     '    " 

.    ... .,  ingingti   

and  of  alt  just  clnlms  of  the  deceBt>ed  against  him,  according  to 


which  has  come  to  his  knontenge,  and  particularly  ot  all  money, 
bank  htllsand  other  pircniating_medium  belqnginpto  the  deceased. 


the  best  of  his  knowledge.  Any  one  executor  or  administrator, 
on  the  neglect  of  the  others,  may  return  an  inventory;  and  the 
executors  or  administrators  so  neglecting  shall  not  thereafter  fu- 
tertere  with  the  administration  or  have  any  power  over  the  per- 
sonal iiroperty  of  the  deceased;  but  the  executor  or  administrator 
so  retHpnlng  the  inTentory  shall  have  the  whtde  admlnMratloD, 
until  the  delinqnent  return,  and  verify  an  inventorr.  In  acrard- 
ance  with  the  provisions  ot  this  article. 


I  STIB.  [Am'd,  18D8.]  HetOKD  ol  tiiT«ntor]r|  k«vr  ewib 
veiled. 

A  creditor  or  person  interested  in  the  estate  may  pres^  ta 
the  surrogate's  court  proof,  by  affidavit,  that  an  deflator  oc 
administrator  has  failed  to  return  an  inventory,  or  a  suffident 
Inventory,  within  the  time  prescribed  by  law  therefor.  If  tbe 
surrogate  is  satisfied  that  the  executor  or  administrator  ii  il 
default,  he  mnst  make  an  order  requiring  the  delinquent  to  return 
the  inventory,  or  a  further  Inventory,  or  in  default  thereof,  !■ 
show  cause,  at  a  lime  and  place  therein  specified,  why  he  shosU 
not  he  attncbed.  On  the  return  of  the  order,  if  the  dellaqDent 
has  not  filed  n  Kuflicient  inventory,  the  surrogate  muat  l»«ie  a 
warrant  ot  attachment  against  him,  on  which  the  StW^^^at*  ■■* 

Coo.jlo 
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the  BAoie  as  on  a  waTrant  Isaoed  tor  dlcobedieoce  to  an  order, 
aa  prraorfb^d  Id  title  twclnh  of  i^bapter  seTeDMeatti  of  tliia  act. 
A  person  conuoitted  to  jail  on  tbe  return  Ot  a  warrant  of  attacb- 
tnent,  iasaed  as  prescribed  in  this  sectloD,  may  be  dUcbarged  bj 
tbe  snriDgate  or  a  jnstice  of  the  supreme  court,  on  hit  pajing 
■nd  dellTcring.  under  oath,  all  tbe  mone;  and  other  property  of 
the  deeedent,  and  all  papers  relating  to  the  estate,  under  his  «in- 
trol,  to  the  surro^te,  or  to  a  person  authorised  by  the  anrrogate 
to  receive  the  same. 
Old  Krtltnii  ETlS-ZTia  nowUdattd;  L.  1SS3,  eb.  aSO. 

I  am.  [An'd,  1«93.]    SbIp  ot  personal  properlr* 

If  an  executor  or  adininiBtratiii'  (iincovcr  that  tbe  debts  against 
an;'  deceased  person  and  the  legacies  bequeathed  by  him  cannot 
be  paid  Bud  Butisfiod  n'ithout  a  sale  of  the  personst  property  of 
tbe  deceased,  the  same,  so  far  as  may  be  neceasary  for  Uie  pay- 
ment of  such  debts  oud  legucies,  must  be  sold.  Tbe  sale  may 
he  public  or  private,  and,  except  in  the  city  ot  New  York,  may 
be  on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  respouBilile  for  any  loss  hap- 
ipeniDg  on  the  sale  when  made  iu  goud  faith  and  with  ordinary 
pnidenee.  Articles  not  uecexsary  for  the  support  aod  Bubsistence 
of  the  family  of  the  deceasea,  or  not  BpcciScnlly  ticiiueathed, 
niDst  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
nntll  Che  rcHidiie  of  the  personal  estate  has  been  applied  to  the 
payment  ot  debts. 


I  3718.  [*ai>4,  iXmm.l    AMcrtatnvcBt  of  dcMik 

The  eiecutor  or  administrator  at  any  time  after  the  granting 
Df  hte  letters,  may  Insert  a  notice  once  in  each  week  for  six 
Months  in  iueh  newspaper  or  newspapers  printed  in  the  county 
IS  the  surrogate  directs,  requiring  all  persons  haTinR  claims 
Kfcsinst  the  deceaved  to  exhibit  the  same,  with  the  roDchers  there- 
tor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  Iwfore 
's  day  therein  named,  which  must  be  at  least  six  months  from  the 
I  day  of  the  fint  pabllcation  of  the  notice.  The  executor  or  ad- 
I  niniatraCor  may  require  satisfactory  vouchers  in  support  of  any 
'  diim  presented  and  the  affidavit  of  the  claimant  tbat  the  claim  Is 
justly  due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  oftsets  against  the  same  to  the  knowledge  of  the 
(^imant.  If  tbe  eiecator  or  administrator  donbts  tbe  justice  of 
■ny  saok  dain,  be  may  eater  into  an  agreement  in  writing  with 
the  claimaBt  to  refer  the  matter  in  controversy  to  one  or  more 
lisintereated  peraons,  to  be  approved  by  tbe  surrogate.  On  filing 
tgreeniAal  and  approval  in  tbe  office  of  tbe  clerk  of  (Iw  an- 
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prene  court  in  the  eonaty  in  'nhich  tbe  parties  or  eitlier  of  Umn 
reuMe.  an  ordvi  aboil  be  entered  by  the  elerk  referring  the  nitttec 
iu  controversy  to  the  person  or  persone  ao  selected.  On  the  entry 
of  auth  order  tUc  proceeding  shall  become  an  action  in  the  hu~ 
prenie  court.  The  same  vroccediuga  shall  be  had  iu  all  respects, 
the  referees  shall  have  the  isamc  powers,  be  entitled  (o  the  same 
compeuaatiou,  and  anhjeut  to  the  eanie  control  as  if  the  reference 
had  beeu  mailc  in  an  action  In  which  such  court  might,  by  law, 
direct  a.  refereuce.'  In  determining  the  question  o(  costs  the  ref- 
eree shall  be  goiemcd  by  aections  eighteen  hundred  and  thlrty- 
fire  and  eighteen  hundred  and  thirty-eix  of  this  act.  Jndfuient 
may  be  entered  on  the  report  of  the  referee  and  such  judsmcnt 
shall  be  valid  and  effectual  in  all  respiMtB  as  if  the  aame  had  bc«n 
rendered  in  a  suit  commeneet)  by  the  ordinary  prooeHS,  and  tbe 
practice  on  appeal  therefrom  shall  lie  the  same  as  iu  other  eiTil 
aetiona.  If  a  suit  be  brought  on  a  claim  nhleh  la  not  preHcuIrd  to 
the  executor  or  n  dm  i  nisi  rati  ir  within,  alx  montha  from  the  first 
publication  nf  anrh  notice,  the  exenitor  or  administrator  shall  not 
be  churKcnble  for  any  assets  or  moneys  that  he  may  have  paid  in 
natisfactlon  of  auy  biwful  claims,  or  of  any  legacies,  or  in  maklnB 
distribution  to  the  next  of  kin  before  such  suit  was  commenced. 
L.  1803,  ch.  ess.    3«  I  1832. 

I  2Tia>a.   [Added,  10»1.]    ClalniB  msmlamt  exeemt«r  of  «d- 

Ifpon  Ihe  petition  of  an  executor  or  sdminlatrator,  after  notice 
of  publication  to  creditors  to  present  claims  has  been  completed, 
a  citation  may  be  issned  against  any  claimant  directing  him  to 
present  his  claim  to  the  surrognte  for  detcrnilnation  nt  n  date  not 
lesa  than  three  monthK  from  the  service  at  the  citation  upon  him. 
If  he  eball  not>haiia  oatniBenoed  on  e.ction  agkinst  tha  petttioner 
upon  bis  claim  pHor  to  the  return  day.  the  ulsim  shall  be  deemed 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de- 
terniinatiou  by  tbe  surrogate,  in  wliieb  case  It  shall  be  so  deter- 
mined. The  word  claimant  within  the  meaning  of  this  section 
shall  he  deemed  to  include  every  person  claimiug  to  be  a  creditor 
nf  the  estate  or  cinlning  a  rltAt  in  or  lien  upon  any  ppraonal 
property  in  the  cnistody  of  the  petitioner  or  any  claim  against  tlic 
petlllnni'T  by  reason  of  any  act  of  bis  in  the  administration  ol  tho' 
estate,  or  in  his  representative  capacity. 

L.    1004.    ek.  ses.     Id  tOttt   Sept.    1.   1904. 

I  STIO.  [Am'd,  1S0».]    Farmeat  •(  dektrt. 

Every  executor  and  administrator  mast  proceed  witb  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  foUowing  order; 

1.  I)ebts  entitled  to  a  preference  under  the  lairs  «f  the  United 
States. 


DoliiHihyGoOgle 


C  18.t.4,B.  1  AIDING  AN  BXBCDTOR.  f2720 

2.  Taxes  neseettti  4n  the  property  of  the  deceased  piwianB  to 
hi)  deatb. 

3.  Judgments  docketed,  uDd  decrees  entered  agaiost  the  de- 
ceased according  to  the  priority  thereof  Tpapectivel;. 

4.  All  recognizances,  bonds,  sealed  iastraments,  notes,  bllla  and 
uoliquidated  demands  ond  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  ever 
other  debts  of  the  samsi  class,  except  those  specified  in  the  third 
cIbbb.  a  debt  due  and  ptiyablc  shall  not  be  entitled  to  a  prefer- 
ence orer  debts  not  due.  The  (>onun(nicenient  of  n  snit  for  the 
recOTerr  of  a  debt  or  the  obtalDiug  a  judgment  thereon  BEainst 
the  executor  isr  administriitoT  ahall  not  entitle  inch  debt  to 
praterence  ovtr  others  of  the  same  class.  I>obts  not  due  may 
be  paid  according  to  the  ctnss  Iv  which  they  belong,  after 
deductioir  a  rebate  of  legal  iiitereat  on  the  sura  poid  for  the 
uii«spin>d  t»m  of  ervdit  irHh«nt  interest.  An  cxecut>w  or  ad- 
ministrator nhall  uot  mtiafy  hiij  own  debt  or  claim  ont  of  the 
pra|>eTty  of  the  der»«iwd  nntH  prtirpd  to  and  allowed  by  the 
sniTOgBte;  and  It  KbtM  not  hare  proferenae  over  otbers  of  the 
same  ctass.  Preference  msy  be  given  by  the  surrogate  to  rents 
due  or  aceming  on  leases  held  by  the-  testator  or  intestote  at 
the  time  of  his  dcntb.  over  debts  of  the  fourth  cjass.  if  it 
appear  to  his  aatitfaetioii  that  such  preference  will  benefit  the 
estate  of  the  testator  or  intestate.  The  surrogate  may '  authorize 
Ihe  executor  or  administrator  to  compromiae  or  compoand  a  debt 
nr  <'laim,  on  nppllcation,  and  for  good  and  aufflcinit  cause  slum'n, 
and  to  sell  at  public  auction' on  eueb  notice  as  the  surrogate 
prescribes,  any  uncollectible,  stale  or  doubtful  debt  or  clatin  be- 
longing to  the  estate;  but  any  party  interested  in  the  final  Kpttle- 
nient  of  the  estate  may  fhow  on  such  settlement  that  such  debt 
or  claim  was  fratldOl^tly  or  negligently  com prmnfaed  or  com- 
pounded. 
L.  1893,  cii.  tsas. 

I  2T20.    [Ani'd,  1863.]    ApportloqmeDt  of  rcBta,  amnnlllea 

All  rents  reserved  on  any  lease  made  nfter  June  sevctilh, 
ciBhlecii  hundred  and  seventy-five,  und  all  onnuitit's,  dividends 
and  olher  payments  o(  every  ileseclption  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  instrument  executed  after 
such  date,  or,  being  a  last  tvill  and  testament  that  takes  effect 
after  such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
person  interested  in  such  rents,  annuities,  divid''nUs  or  other 
Mich  payments,  or  in  ihe  estate  or  fund  from  oi  in  respect  to 
n'hich  the  same  issues  or  is  d^'rived,  or  on  the  determination  by 
any  other  means  of  the  Interest  of  any  such  person,  he,  or  bis 
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exerntorn.  BdminlstTHtoTS  or  aeslgns.  shall  be  entitled  to  a  pro- 
portion of  such  reDt3.  annuiliesi,  diriilends  and  other  parmeiits, 
according  to  the  time  nUlch  shall  bare  elapsed  from  the  coui- 
mencenteiit  or  last  period  of  payment  thereof,  as  the  com  tajty 
be,  iDcluding  the  day  of  the  death  of  sueh  pernon,  or  of  the 
deteruiination  of  hia  or  h^^r  interest,  after  making  allowance  and 
deductiom  on  aeeount  of  eharges  on  such  renta,  annuitiea,  dlvi- 
denda  and  other  p:i}'lneDts.  Every  such  person  or  his  executors. 
admiaistrators  or  atiBigus  shall  have  the  same  remedies  at  law 
KDd  in  equity  for  recoTering  auch  apportioned  parts  of  auch 
rents,  aoDuitieB,  dividends  and  other  paymentB,  when  the  entire 
nmouGt  of  which  suoh  apportioned  form  part,  become  dne  asd 
parable  and  uot  before,  as  he  or  they  would  have  had  foe  rv- 
coverintE  and  obtaln)DK  aueh  entire  rents,  annuities,  dividends 
and  other  pnyment^.  if  entitled  thereto;  bnt  the  persons  liable 
to  pay  r«ntB  reserved  by  any  lease  or  demiae,  or  tbe  real  vmp- 
erty  comprised  therein  aball  not  be  reacFTted  to  for  saeh  appor- 
tioned parts,  but  the  entire  rents  of  whieli  auch  apportioned 
parts  from"  parts,  mnat  be  collected  and  rewwered  by  the  person 
or  persons  who,  but  for  thta  section,  or  chapter  five  hundred  and 
forty 'two  of  the  laws  of  eighteen  hundred  and  seventy- 9  ve, 
would  have  been  entitled  to  the  entire  rents;  and  snch  portions 
nhall  be  reeoverable  from  aach  person  or  persona  by  the  parties 
entitled  to  tbe  same  under  this  section.  Thia  aeetian  shall  not 
apply  to  aoy  case  in  which  it  shall  be  espreaBly  stipulated  that 
no  apportionment  be  made,  or  to  any  anms  made  payable  in 
pollciea  of  insurance  of  any  description. 
L.  i8oa,  eh.  888. 


f  27Z1.  (Am'd,  1S»S.]    ParmeX  Of  leKKeies. 

No  legacy  ahull  be  paid  by  an  eiecutor  or  administrator  until 
fltler*  the  expiration  of  one  year  from  the  time  of  grantinic  tetters 
tcGtanientary  or  of  administration,  unless  directed  by  the  will  to 
be  sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  ad- 
miuistrntoT  may  require  a  bond,  with  two  snffideut  sureties,  cou- 
ilitioned,  that  It  debts  against  the  deceased  duly  appear,  and  there 
are  not  other  assets  suflicient  to  pny  other  legacieK,  then  tbe 
legatees  wilt  refund  the  legacy  so  paid,  or  such  ralnbic  portion 
thereof  with  the  other  legateeB,  as  may  be  necessary  for  the  pay- 
ment of  such  debts,  ntid  the  proportional  parts  of  such  other 
legacies,  if  there  be  any,  and  the  costs  and  chargea  incurred  by 
reason  of  the  payment  to  such  [egatoe,  and  that  If  the  probate  of 
the  will,  under  which  auch  legacy  is  paid,  be  revoked,  or  the  will 
declared  void,  that  such  legatee  will  refund  the  whole  of  sach 
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legacy,  with  interest,  to  the  executor  or  admtnlatrator  entitled 
thereto.  After  the  expiratioa  of  one  year,  the  executors  or  ail- 
mlniHtratorB  must  dischurge  the  specific  legacies  bequeathed  by 
the  will  and  pny  the  general  legacies.  If  there  be  assets.  It  there 
are  not  sufficient  assets,  then  an  abatement  of  the  general  lega- 
cies must  be  made  ia  equal  proportions.  Such  payment  ahall  he 
enforced  by  the  surrogate  in  the  saam  maniisc  u  tlu  retuni  «t 
an  Inventory,  and  by  a  suit  on  the  bond  of  luch  * 
minlatmtor  whenerer  directed  by  the  surrogate. 

I.  1883,  cb.  SMl 
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Aecoitniiag  and  itttlement  of  the  e 


I  2728.   lAm'd,  1S»S.]   PrtKlon  to  eon 

Id  either  ot  the  following  raaes  a  petition  ma;  be  presented  t« 
the  surrogate's  tourt.  praying  for  a  decrw-  diri-eting  an  executor 
or  aa  mill  intra  tor  to  iiU}-  the  pi-titiouer's  claim,  and  that  he  be  cited 
to  Bhow  rniiHe  why  Huoh  a  di'i'Foe  shonlil  not  be  made: 

1.  By  B  creditor,  for  the  payment  of  a  debt,  or  of  its  Just  pro- 
portional part,  at  any  time  atter  six  monthe  have  expired  amce 
letters  were  Kranted. 

2.  By  a  perHun  entitled  to  a  legney,  or  any  other  pecuniary  pro- 
Tiaion  nnder  (he  will,  or  a  diMtributive  share,  (or  the  paynieat  or 
aatia (action  thereof,  or  of  ils  jnst  proporlional  part,  at  any  time 
after  one  year  haa  expired  since  letters  were  grnnied. 

On  the  presenlation  of  such  a  petition,  the  surrogate  must  issue 
B  citation  accordingly;  aod,  on  the  return  thereof,  he  muHt  make 
such  ft  decree  in  the  premises  as  justice  re<j,uirt'3-    But  in  eitker  of 
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1.  Where  the  executor  or  Bdmintstrator  files  a  written  BimweT, 
dalT  verified,  Betdng  forth  facta  which  ahoir  that  it  ie  doubtful 
whether  the  petitioner'n  cUim  is  VHlid  and  legal,  mid  denying  its 
Talidity  or  legalltf  absolutely,  or  on  inrormation  and  belief. 

a.  Wh^re  it  is  or'  proved,  to  tht  HstiifaMion  of  the  surcogaU. 
that  there  in  iiioa  F  fir  other  perBonal  pruperty  of  llie  estate  ai>- 
pHcabie  to  the  pa/meot  or  aatin(*eticm  of  the  petitiuuer's  clalca, 
and  which  may  be  ho 'applied  without  iojuriously  aSectins  the 
rights  of  others  entitled  to  priority  or  equality  of  payment  or 
satisfaction. 

OtdHcUDIu37l7udmBcOD»1ll]at«d;  L.  IMS,  cb.  <U. 


I  StTVS.  [Am'd,  IHV3.]  Droree  f«p  payment  of  teoraori  rl«., 
OB  siTlUB:  BecBrllr. 

In  a  case  BiJoi'iCed  id  Bubdivision  second  of  the  last  section,  the 
surrogate  may,  in  his  disi-retiou.  euterlain  the  petition  ut  any 
time  after  letters  are  granted,  allhoiiKh  a  year  has  not  espireil. 
In  such  a  case,  if  it  iippears,  on  the  return  of  the  dtutiou.  that 
a  decree  for  payment  may  be  made,  as  prcHcribed  lu  the  last  sec- 
tion; and  thut  the  oiiiouiit  of  money,  and  tbf  value  of  the  olher 
iiroperty,  in  the  bund*  of  the  executor  or  administrator,  applicable 
to  the  payment  ol  debts,  leuuciea  und  expenses,  exceed,  by  at 
least  one-third,  the  amount  of  nil  known  debtii  ncd  claims  against 
the  estate,  of  ail  legacies  which  are  enliti.Hl  to  priority  over  the 
petitioner'a  claim,  and  of  ull  legacies  or  distributive  tiharcH  of  the 
same  class:  and  that  the  payment  or  sntisfnrtion  of  the  legacy, 
peeiiniary  prorisiuii,  or  distributive  share,  or  some  part  thereof, 
is  necessary  (or  the  support  or  edueatiou  of  (he  petitioner,  the 
■niTogatc  may.  in  his  discretion,  make  a  decree,  dircctlnj;  payment 
or  BatiHfBclioii  accordingly,  on  llic  filing  of  a  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect  to  a 
bund  which  au  executor,  or  an  administrator  with  the  will 
annexed,  may  require  from  a  legatee,  ou  payment  or  Kntiafnction 
of  a  legacy,  before  the  e:tpiration  of  one  year  from  the  time  when 
Ictteni  were  issued,  pursuant  to  a  ditectiou  to  .that  effect,  con- 
talned  in  the  will. 


I  2TZ4,  [Am'd,  18as>1  FraoeedlaKB  for  neRleot  to  set  apart 
cBciBpt  vroiiertTi  v'<*Medlnsa  mioa  jBdloial  setUeBieBt. 

Where  an  executor  or  administrator  has  failed  to  act  apart 
property  fur  a  survivhig  husband,  wife  ot  child,  as  prescribed  by 
law,  the  person  affgrii»ved  may  present  a  |)etitiun  to  thB  surro- 
gate's fflurt,  settinir  forth  the  failure,  and  praying  for  a  decree, 
requiring  such  executor  or  odministratOT  to  set  apart  the  property 
accordingly;  or,  it  it  has  been  lost,  injured,  or  disposed  of,  to 
pay  the  value  thereof,  or  the  amouitt  of  the  injury  thereto;  and 

T13 


DoliiHihyGoOJ^Ic 


112725-2726         SU It R€M3ATE)B>  COURTS.         «.n.t.4,a.t 

that  be  he  cited  to  show  tauae  why  sarii  a  decree  shonld  not  fct 
made.  If  the  surrogate  i*  of  the  optnlon  that  aufllcient  cause  Ii 
shown,  he  muRt  issue  a  dtation  at^t'ordinRly.  On  the  return  o( 
the  citation,  the  surrognte  mnat  meb?  eiii-h  a  decree  In  the  iirem- 
iaea  aa  juatico  requires.  In  a  proper  case  the  decree  mar  require 
the  executor  porsouHlly  to  pay  the  value  of  the  property,  or  the 
amount  or  the  injury  thereto.  The  decree,  made  on  a  Jadidal 
Mttlement  of  the  account  of  an  executor  or  administrator,  ma; 
award  to  a  Hurviving  hushand,  wife,  or  child,  the  smne  rdief 
which  may  be  awarded,  in  hia  or  her  favor,  on  a  petition  pie- 
sented  aa  prescribed  in  the  last  section, 


I  WTSB,  [AV4,  1B»B.]     Inter medlatr  BecsnatlMr. 

An  executor  or  Bdminlstrnlor,  at  any  time,  may  volnutaril} 
file  in  the  aurrosatf'a  office  nu  Intermediate  account,  and  tht 
Touchers  In  Buptiort  of  the  Ham< 

In  either  of  the  following  I'n 
cretlon,  make  an  order,  reqairi; 
render  nu  intermedinte  acrount: 

1.  Where  on  applirntion  for  an  order,  permitting  an  exec-uHBp 
to  iHBiie  on  a  jitdgmrtit  against  the  execntor  or  ndmlnlHtrator,  bii 
been  made  by  the  judgment  creditor,  an  prcflcribed  In  »ectloD  1I0R 
of  this  act. 

2.  On  the  return  of  a  dtation.  iiwued  on  the  petltioo  of  a  jndr 
ment  creditor,  prayiii);  (or  a  decree,  granting  leare  to  isaiie  ai 
esccHtion  on  a  jndBment  rend(?ri>d  agoiniit  the  decedent  In  his  life- 
time, as  prescribed  in  section  1381  of  this  act. 

3.  On  the  return  of  a  citation,  Itwued  on  the  petltton  of  i 
creditor,  or  person  entHle<l  to  a  legacy,  or  other  pecnniary  pi»- 
Tislun,  or  a  distributive  share,  praying  for  a  decree  dire<rnn| 
payment  thereof,  as  prpncribod  In  secllon  2722  of  this  art. 

4.  Where  eighteen  months  hare  elaiwed  since  letters  were  H- 
sued  and  no  special  proceeillng,  on  a  petition  for  a  Judicial  settle- 
ment of  the  executor's  or  Bdmlnlstrator's  account,  is  pending. 


I  msm.  lAm'd,  inos.)  IVhen  anrrocAte  Bay  rc««lre 
ladlola.1  ■tttlenent  of  aeooakt. 

In  either  of  the  following  cases,  the  surrogate's  court  mij, 
from  time  to  time,  coni|iel  a  judicial  settlement  of  the  accoutlt  of 
on  executor  or  admiolstrotor. 

1    Where  one  year  has  expired  BltK«  tetters  were  iaaued  to  blm. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  anj 
other  reason,  his  powers  have  ceased. 

3  Where  a  de<ree  for  the  disposition  of  real  property,  or  of  as 
Interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  s  part. thereof,  has  been 
disposed  of  by  him,  pursuant  tn  the  decree. 

4.  Where  he  has  sold,  or  otherwise  dispoaed  of  any  of  the  de- 
cedent's real  pK^erty,  or  the  rents,  profita,  or  proceeda  thereat 
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parsuant  to  a  power  cootalneil  In  the  decedent's  will,  where  one 
irtt  baa  elapsed  since  letters  wore  issneil  to  hlni. 

The  Burrogate's  court  may  comael  n  judicial  Hettlemeot  of  tbe 
acconat  or  a  temixirury  ndmtuwtrator  ut  lui;  time.  It  ia».j  abo 
(wmpel  a  judicial  aetlli^tuiiut  ot  the  accuuiit  of  a  fre«!holder,  ap- 
pointed to  diBl>08B  of  a  decedent's  reiil  properly,  or  intereat  id 
teal  property,  as  prescribed  iii  tille  fictli  of  tbia  chapter,  ia  like 
manDer  aa  vhero  the  amue  haa  been  (iiapoBod  o(  by  the  e 
w  admin  istrn  tor. 


t  srar.  [Am'd,  ISSS,  ISOl.]  Clt«tl«B|  order  to  aeeOUBt  abA 
yroeecdlBCa  there  ok. 

A  petitioa,  prarioK  for  the  judicial  aettUmeot  of  an  account, 
and  that  the  executor  and  adminlEtrator  be  cited  to  show  cause 
why  he  should  not  render  and  settle  his  account,  may  be  pro- 
TCDled,  In  a  case  prescribed  in  the  last  section,  by  a  creditor,  oi 
a  person  Interested  in  the  estate  or  tund,  including  a  <bild  born 
afler  the  making  of  a  will;  or  by  any  person  in  behalf  of  an  latant 
•0  interested;  or  by  a  surety  in  the  official  bond  of  the  p:^rson 
Tcqalred  to  aeconnt,  or  the  legal  represeutative  of  such  a  Eurety. 
On  the  presentation  of  such  a  petition,  a  citation  muHt  be  issued 
accordingly;  escept  that,  in  a  case  epecified  in  subdivision  first  of 
th>  last  section,  if  the  petition  is  presented  within  eighteen 
mantha  after  letters  M-ere  issued  to  the  exe<:utor  ot  admin  intra  tor, 
the  surrogate  may  entertain  or  decline  to  entertain  it.  In  his  dia- 
tretion.  On  the  return  of  a  citation.  Issued  na  prescribed  In 
cither  ot  the  foregoing  sections  of  this  article,  if  tbe  execntor  ot 
adminlatrator  falis  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
In  the  next  section,  an  order  must  be  made,  directing  him  to  ec- 
mont  within  such  a  time,  and  in  such  a  manner  as  the  surrogate, 

r tribes,  and  to  attend,  from  time  to  time,  before  the  surrogate 
that  purpose.  The  executor  or  administrator  is  bound  b; 
tnch  an  order,  without  service  thereof.  If  he  dLsoheys  it,  the 
nrrogate  may  issne  a  warrant  of  attachment  against  him  and 
hli  lettera  may  be  reToked,  as  where  a  warrant  of  attachment 
to  Issned  to  compel  the  return  of  an  inventory.  If  it  appears 
that  there  Is  a  aurplus,  distributable  to  creditors  or  persons  inter- 
eated,  the  surrogate  may,  at  any  time,  issue  a  supplemental  cita- 
tion, directed  to  the  persons  who  must  be  cited,  on  the  petition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting,  Tbe  pend- 
ency of  a  proceeding  against  an  executor  or  admlnistratDr  to 
mmpel  htm  to  account  does  not  preclude  him  from  presenting  a 
petition  aa  prescribed  in  the  next  section.  If  such  petition  is 
preaanted   at  or  before  the  return   of   a  citation  in  and  i 


proceeding  pending  against  tbe  executor  or  administrator,  and 
Ihe  two  proceedings  must  he  consolidated.  The  purrognte  m»y. 
Is  hia  discretion,  and  on  such  terms  as  may  be  Just,  direct  the 

eDsolidatloo   of  any  two  or  more  of  such   proceedings  pending 
fore  him,  and  such  consolidation  does  not  affect  any  power  of 
Qie  surrogate  which   might  he  exercised  in  either  proceeding. 
L.  UW.  (k    CMi  K  ISOl,  111.  4M.    In  »II«t  Sept.  1,  ItOl. 
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I  2T2S.  [An'd,  ISSC]  Bieenton,  etc,  nwr  peUUvB  tmm 
Jndlclal  Bettlenieiit)  eltntloB  tkerenpaa. 

Id  either  of  tho  folkming  cuiEa  no  executor  or  ndiiuiiistrator 
mar  preBent  to  the  surrogate's  court  his  account  and  a  written 
petition,  dulj  verilJoil,  prajlng  thnt  hli  «ccoiint  may  be  Judlciallr 
■ettled;  nod  that  tb«  Hurptirs  in  his  oUii-inl  bonil  or  the  legal 
reprpaentativcB  of  such  BUroty- niml  oil  ci-cditors  or  iiersoiiB  clnim- 
iuR  to  be  ci>editDrit  of  the  di>ce<leut,  exwpt  snob,  as  by  voucbere 
Bnacxod  to  the  sccotiiit  lilcd,  ap|icnr  to  liiLve  bi-en  paid,  and  the 
decedent's  husbnnd  or  nife,  next  of  kin  and  k'gateeH,  If  nnj;  ot, 
if  either  of  thoee  persona  has  died,  hia  exnciitur  or  udminiatralor, 
if  ally,  ma]'  be  cited  to  attend  tbe  sclttcmorit: 

1.  Where  one  ycnr  baa  einpaod  Eliiec  Ipttore  more  iiEiicd  to 
anch  executor  or  ndminietrntor, 

2.  Where  notice  renuiring  all  persoiu)  baTing  claims  ngniust  the 
deceased  to  exhibit  the  soibc  wllh  the  vouchers  thereof  to  sncb 
executor  or  ndministrntor  bns  been  duly  pabllBhcrl  according  to 
taw.  If  one  of  two  oi"  more  co-cxeculors  or  co-ad miniatrators  pre- 
sents his  account  nnd  n.  pelUiou  for  a  judicial  BCttlenient  of  hia 
■eparute  account,  it  muBt  pray  thnt  his  co-exts;utors  or  co-nd- 
mlniBtralors  uiny  ni«o  be  eiteil.  Unoii  the  presentation  of  ac- 
count niKl  a  petition,  as  iirescribed  in  tbis  scclion,  the  surrogate 
must  isano  a  citation  itciiinlin):!^-.  On  the  rctnrn  of  a  cilatioo, 
isBued  as  preKcribed  in  ll'is  section,  the  surrogate  must  take  the 
account,  nnil  heiir  the  alli'irnlions  nnd  proofs  of  the  pnrliea,  re- 
specting the  some.  Any  jiitrly  may  contest  the  account,  with 
rotiiiect  lo  It  mnlter  afTccling  his  interest  in  the  settlement  and 
diBtributiou  of  Ihe  cBtatc.  And  nny  party  may  contest  an  inier- 
mediate  account  rcmiored  nnder  xeetion  twenty'seven  hundred 
and  twi'Uty-fivc  of  thin  net  in  caHC  tlte  same  Bhiill  not  be  con- 
eolidiited  pursuant  lo  section  twenty-seven  hundred  and  twenty- 
seven  of  tliiB  act.  A  creditor,  or  a  ])erBon  interested  in  the  eslBte, 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thus 
make  liiinBclf  a  party  to  the  pmeeedinp.  When  letters  issued  lo 
an  executor  or  ndministrntor  hnve  been  revoked,  he  may  pre- 
sent to  the  Burrogate's  court  n  written  netition.  duly  verified, 
praying  Ihnf  his  account  be  judicially  settled,  nnd  thnt  his  snc- 
cessnr.  if  n  nueeeswr  has  been  npnointed,  nnd  the  other  persona 
specified  in  this  Ecction  be  cited  to  attend  the  setttement. 


I  )CT3».  lAm'd,  IHItS,  ISUI.]  AUdJiTit  t»  •covautt  vonck. 
■rai  ciBiulnnfInn  of  ncieoantlnK  iiartr. 

To  each  nti-ouut,  fileil  witii  the  surrogate,  as  prescribeil  in  this 
nrticle,  must  I  u  apiieiide<l  the  affidavit  of  the  accounting  i>artj. 
to  the  elTecl  tliut  tito  nceoiiut  contoiua,  according  lo  tlie  bt-nt  of 
Ills  kiKnvhilge  and  belief,  a  full  nnd  true  statement  uf  nil  liia 
rtireiplH  mid  diKlinmeuieuts  on  nccoiiiit  ot  the  estate  of  the  do- 
eedeiit;  and  of  all  money  uiid  other  proiierty  betongluff  to  the 
etitate.  which  hove  come  to  bis  hnuds,  or  which  have  been  re- 
ceived by  any  nlher  iierson,  by  his  order  or  authority,  for  liis 
use;  and  that  he  do(«  not  know  of  any  error  or  omission  la 
llie  aci'diint.  to  the  prejudice  of  nny  creditor  of.  or  riersou  in- 
terested in,  the  estate  of  the  decedent.  On  an  accoufiting  by  an 
pseeutor  or  adniinistratnr.  the  accounting  party  must  produce 
and  file  a  voucher  for  every  payment,  except  iB  one  ol  Ute  fol- 
towlng  cases:  7441 
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1.  He  mar  b«  Allowed,  -without  a  voucher,  any  proper  Item  Of 
ezpeaditare,  uot  eiceediug  twenty  doUsrs.  if  it  \b  Hupported  bjr 
his  owD  nncoutndict^l  oath,  BtatiuK  poBitivel;  the  fact  of  pay- 
nent,  BnC  apccifjinfi  when  and  to  whom  the  payment  wbb  made; 
bat  all  the  ICema  so  allowed  against  bd  estate,  on  all  tho  ac- 
conntinss  or  all  the  executors  or  admiuiatrBtorB,  shall  not  eic««d 
five  hundred  dollars. 

2.  Jr  he  proves,  by  his  own  oath  or  anotber'a  testimony,  that 
be  did  not  take  a  roucber  wbcii  ho  made. the  payment;  or  that 
the  rouL'her  then  tnkeii  by  hiui  has  been  lost  or  destroyed:  he 
may  be  allowed  any  item,  the  payment  of  which  he  satiafactoril/ 
proves  by  the  testimony  of  the  ptrsou  to  whom  he  made  it;  or, 
if  that  person  is  dead,  or  cannot,  after  diligent  search,  be  found, 
by  aity  competent  evidence,  otb^r.  than  bis  own  oath,  cr  that 
of  his  wife.  But  an  Allowance  caunot  be  made,  as  specified  id 
this  section,  unless  the  surrogate  is  satisfied  (bat  the  charge  is 
oorcect  and  just.  The  aurroKate  mi|y,  at  any  time,  make  an 
order  requiring  the  accounting  party  to  make  and  file  his  account; 
or  to  attend  and  bo  examined  uudur  oa|h,  touching  bis  receipta 
nnd  disbursements;  or  touching  any  other  matter  relating  to  hia 
administration  of  tbe  estate,  or  any  act  done  by  him  under  color 
at  bis  lettera,  or  after  the  deeedenf  n  death,  and  beTore  the  let- 
ters were  issued:  or  touching  any  personal  propertr.  owned  or 
beld  by  tbe  decedent,  at  the  time  of  his  death.  No  profit  shall 
be  made  by  an  eiecutor  or  admlnistpator  by  the  increase,  nor 
ahall  be  austaio  any  )ou  by  Che  decrense.  without  his-  fault,  of 

irt  of  the  estate:  bat  he  shall  account  for  such  increase, 
^  allowed  for  such  decrva»e  on  tbe  settlement  of  his  ac- 
connts.  On  the  judicial  settlement  of  the  account  of  an  exec- 
utor or  administrator,  the  aurrogate  may  allow  the  accounting 
party,  for  property  of  the  decedent,  perished  or  lost  without  the 
fault  of  the  accounting  party. 
U  1803,  ciL  ese. 

3.  [Added.  1901.]  Every  executor  or  adnrinistrator  ah  all 
pay,  out  of  the  first  moneys  received,  the  reasonable  funeral  ex- 
penses of  decedent,  and  the  same  shall  be  preferred  to  all  debts 
■nd  clainis  against  tbe  deceased.  If  the  same  be  not  paid  within 
sixty  days  after  the  grant  of  letteri*  testamentary  or  of  adniin- 
iatration,  the  person  having  a  claim  for  such  funeral  expenses 
may  present  to  the  aurrogate's  court  a  duly  verified  petition  pray- 
ing that  the  executor  or  Bdm>nistr4Ltor  may  be  Cited  to  ahow  cause 
why  be  riionld  not  be  required  to  make  such  payment  and  a  cita- 
tlmi  aball  be  Issued  accociliugiy.  If  upon  the  return  of  such  cita- 
tlmk  it  shall  ap^ar  tbaC  the  executor  or  adminiBtrator  has  received 
■Boneya  belon^ttg  to  the  estate  wbich  are  applicable  to  the  pay- 
ment of  the  claims  tor  funeral  expenses,  tbe  surrogate  shall,  unless 
the  validity  of  Ine  claim  and  the  reo  sonablcnesa  of  its  amount  ere 
fldntiftted  t:^  sncb  executor  or  a^lminiatrator.  take  proof  as  to  such 
facts,  and  if  satisfied  that  sach  claim  is  valid  ahnll  fix  and  deter- 
mine- tbe  amount  due  thereon  and  shall  make  an  order  dlreetin* 
ttie  payment  within  ten  days  after  the  service  of  euch  order  -witi 
ncrtice  of  entry  thereof,  npon  inch  executor  or  administrator  of 
snch  claim  or  sn<rh  proportion  thereof  as  the  moner  In  the  hands 
of  the  executor  or  adminintrAt^r  appKcabli'  thereto^  may  be  suffl- 
dent  to  Bstlsry.     If  it  ahall  apitear  that  no  money  has  come  Into 
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tbe  iMnds  of  the  executor  or  udmioistrator  tlie  proceeding  sbaU 
be  diermlated  without  costg  and  without  preiuilice  tu  ■  furtkcf 
application  ot  applicatloiia  showins  that  since  bqcJi  dUmiaral  th* 
execator  or  HdmluiBCrator  has  receired  nioaey  belongioe  to  the 
estate.  Such  apptitation  Bhall  be  made  apon  a  duly  v^ified  petl- 
tlen  BtatioK  tbe  facta  upon  which  the  belief  of  the  pelitiooer  tbat 
there  are  moneys  in  tbe  hands  of  etich  executor  ur  admiaiatrator 
appllaable  to  the  parment  of  bla  claim,  ia  baaed.  Upon  sncli 
farther  application  the  iaauance  of  t4ie  citation  ahall  be  In  the 
discretion  of  the  anrroeate  and  no  such  appHcstion  ahall  be  mad* 
less  than  three  months  after  the  granting  or  denial  o[  hu;  pl«- 
Tloua  application.  If  upon  an;  accounting  It  ihall  appear  that 
an  eiemtor  or  administrator  bas  failed  to  pay  a  daim  for  funeral 
expenseH,  the  amonnt  of  which  has  be^ti  fixed  and  determined  by 
tbe  sarrogale  ag  abOTe  set  forth  or  upon  sach  acconnting  he  abaU 
Dot  be  allowed  for  the  payment  of  any  debt  or  claim  agvlntt  tlw 
decedent  nntf)  said  claim  has  been  discharged  in  full;  bat  mA 
tiaim  shall  not  be  paid  before  expenses  of  administration  are  paM. 

8ubd.  t  Idded  by  L.  IMl,  cb.  SBS.    In  effect  Sept.  1.  1901. 

2730.    [Am'd,    1890,    IIKNI.]    ComKlsalou   mt   neeatar   air 


nlal 


On  tbe  settlement  of  the  account  of  un  executor  or  admioiA- 
tratiir.  the  eurrogate  mnat  allow  to  him  tut  hia  services,  and  i( 
there  tie  mure  than  one.  aiiporcion  umuug  tboin  accvrdiog  1o  the 
services  rendered  by  tbeni  respectively,  over  aud  above  bin  or 
Iheir  expenses;  For  receiving  and  paying  out  all  sums  of  money 
■lot  exceeding  one  thou  Band  diillara,  at  the  rate  of  live  per 
centum.  For  receiving  and  paying  out  any  additional  sums  not 
amounting  to  more  than  tcu  thuusind  dollars,  at  the  rate  of 
tn'o  and  one-bnif  per  centum.  For  all  sums  atiovc  eleven  thou* 
sand  dollars,  nt  the  rate  of  one  ^r  centum.  In  all  cases'  such 
allowance  must  be  made  for  their  necessary  expenses  actually 
paid  by  them  as  appears  juxt  and  reasonable.  If  the  groEs  value 
of  the  pemonnl  property  of  the  decedent  amonnta  to  one  hoo- 
drcd  thonBand  dollars  or  more  each  exectitor  or  administrator 
Is  entitled  to  the  full  compensation  on  principal  and  income  at- 
lowed  herein  to  n  sole  pxcculor  or  administrator.  iinl(>Ts  there 
are  more  than  three,  in  which  eu^e  tbe  compcasntlon  to  wkEck 
three  would  be  entitled  must  be  apportioned  among  them  acoord- 
ing  to  the  HorviceR  rendered  hy  them.  ren>ectlvely.  and  a  Uke  mft- 
portionmeiiC  shall  be  made  in  all  cnsea  where  there  shall  be  more 
than  one  cxecntor  or  administrator.  Where  the  wHl  provldea  a 
apeclGc  compensation  to  an  executor  or  administrator  be  Is  dm 
entitled  to  any  allowance  for  bis  services,  anless  by  a  written 
instrument  tiled  with  the  surroccate.  he  renouncea  the  specific  co^ 
pensation.  Where  BiiccesaJve  or  different  letters  are  isaned  to  the 
same  person  on  the  estate  of  the  same  decederit.  including  a  ease 
where  letters  testamentary,  or  letters  of  generi)  administration, 
are  issued  to  a  person  who  has  been  prevlonsly  appointed  a  tem- 
porary Qdministrntor,  he  Is  entitled  to  conpensttinn  (n  one 
capacity  only,  nt  his  election,  except  thit  where  he  hits  r*ceiv«id 
coraDenflnlJon  in  one  capacity  he  Is  entitled  to  the  exceBs.  If  any. 
of  the  compensation  allowed  hy  law.  above  the  snm  which  he  baa 
already  received  in  the  other  capacity. 
L.  ISaO,  cb.  SOti  L.  IBOe,  eH.  S2g.     Id  effect  April  S5,  HW. 
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and  any  of  the  other  parlies  respecTiag  profterty  allMiilto  be- 
lonK  to  the  estate,  but  to  n-bicb  the  accountiUK  iiarty  lays  tlulm 
«itfapr  iadiTid Dally  or  as  the  repreitvatative  ut  the  etitate,  or  re- 
KptiCtlng  a  debt,  alleged  to  be  due  by  the  a{.-<.-uuDtiuK  party  to  the 
de^edeot,  or  by  the  di-cedeiit  tu  the  atcuuDtiug  iinrty,  the  content 
mast,  except  where  I  he  claim  is  mad^  iu  a  n-^rPHentallve 
capacity,  in  whlth  ease  it  tuny,  be  tried  aod  determioeil  lu  the 
Bame  manner  ae  any  other  issue  arixlni;  in  the  eurn>f;nti>'ii  court, 
t'rooi  the  doalh  of  the  decedent  untd  the  fivst  jiidicial  settlt^ 
■nent  of  th*  act'onntH  of  the  ejcecutor  or  aditiliiiHtnitor,  the  riiu- 
niDg  of  the  Mtatnte  of  liDutatioiiH.  against  a  ilt'bt  due  fniin  the 
decedent  to  the  apcountinK  iiarty,  or  nuy  other  cause  of  aeilnti  in 
tk¥*r  at  the  latter  against  the  dvcedeut,  if  aiMpendeil,  nuleas  tlie 
aceounting  party  wns  an>oiDted  on  the  revolution  of  former  let- 
ters issued  ta  another  person,  in  which  catto  the  ruuniiiK  of  the 
statute  is  ao  suspended,  from  the  grant  ot  li'lterH  to  him,  until 
the  first  jadicial  seltlement  of  hia  ncfount.  After  the  Urst  Judi- 
cial settlement  of  the  account  ot  an  exeoutur  ur  ailinlniKtmlnr. 
the  statute  of  limitations  begins  again  to  run  againat  n  dotit  dne 
to  him  from  the  decedent,  or  any  other  cause  ot  actiun  in  hie 
favur  against  the  decedent. 


f  Z7S3.   lAM'd,  1803,  l&OB.]    Adjaatncst  of  KdTUceMcniB. 

Where  there  is  a  surplus  of  |>Gr)ionBl  property  to  be  distributeil, 
and  the  adrniK-emeut,  as  provided  in  section  niuety-nine  ot  the 
decedent  estate  liiw.  conniHted  ot  iiersnnal  pro|ierty.  c)r  where  it 
deficiency  In  the  ndjUHlnient  of  tin  advancement  of  rent  property 
in  chnrgealite  on  piTE«>nal  properly,  the  decree  tor  dhitrlbntion,  in 
the  sutTogate's  court,  must  adjust  all  the  ndvanceinenbi  which 
have  not  been  preriiiiiBly  adjusted  by  the  judgnient  of  n  eoiirt  ot 
cumpetent  jurisdiction.  Vm  that  purpose,  if  any  iiereon  to  he 
affected  by  the  ilecree.  is  not  a  party  to  the  proceeding,  the  Hur- 
rogate  muat  cause  blm  to  be  brought  iu  by  a  supplemeutiil 
citation. 

.   as.     Aim  partif  repealed  )? 
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'.Btrator.  either  by  tie  decree  of  the  eorrogate'e  court,  <w  np*n  u 

autHjal  theretcom,  Is  conclusiTe  cvideliw,  against  all  the  parties 
who  were  duly  cited  or  ttpueored,  and  all  persons  derivinB  titl« 
from   any  of  them   at  anj  time,  of  the  following  facts  aud   no 

1.  That  the  itema  allowed  to  the  acconntinB  party,  for  inoiiey 
paid  to  creditors,  legatee?*,  and  neit  of  kio,  for  necessary  ■«!- 
penaee,  aud  for  bin  services,  are  correct. 

2  That  the  accouutiug  party  iias  been  charged  with  all  tna 
Interpst  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  waa  legally  accountHble, 

3  That  the  money  charged  to  the  accounting  party,  as  od- 
litcted,  is  all  that  was  collectible,  at  the  time  of  the  eetUenent. 
on  the  debts  stated  in  the  account. 

4.  That  the  allowaneoa  made  to  the  accounting  party,  for  the 
decreasH,  and  the  charges  against  hlin  for  the  Increase,  in  the 
value  of  property,  were  correctly  made. 

I  2T4a.  (Ain'd,  1895,  1898,  1906.1  DeoFCC  for  p«T*i«Bt  umM 
dlatrtbntlon. 

,  Where  an  account  is  judieially  settled,  as  preKcribed  in  this 
article,  and  any  part  of  the  estate  reDiHlus  and  is  ready  to  be 
distributed  to  the  creditors,  legatees,  next  of  kin.  husband,  or 
wife  of  the  decedent,  or  their  nssignw.  the  deci-ee  muat  dirert  the 
payment  and  distribution  thereof  to  the  persons  so  entitled,  ac- 
cording to  their  respective  rights.  In  case  of  whole  or  partial 
intestacy  the  decree  must  direct  immediate  payment  and  distribo- 
tlon  to  (rreditora,  next  of  kin,  husband  or  wife  of  the  decedent, 
or  tbetr  aasignH,  where  the  e.'iecutor  or  administrator  has  peti- 
tioned volnntnrily  for  judicial  settlement  of  hia  ttceeuot  s«,  nnd 
In  the  eaae  provided  in  subdivision  two  of  seetion  twenty'sevoB 
hundred  and  twenty-eight  of  this  article;  but  snch  decree  shall 
not  direct  the  payment  of  any  legacy  prior  to  the  erpiration  of 
one  ;ear  after  tue  graatlng  of  Icltera  upon  such  estate,  unless  the 
will  otherwise  directs.  It  any  person,  who  is  a  necessary  party  for 
that  purpose,  bos  not  been  cited  or  has  nut  appeared,  a  supplemental 
citation  must  bti  issutjd,  as  prescribed  in  sectiuD  twenty-aeveu  hundred 
and  tweoty-Mvea  of  lois  act.  Where  the  validity  of  the  debt,  claim 
or  distributive  share  \i  admitted  or  has  been  established  upon  the  ac- 
conntf  nir  ornther  prnccedinp;  in  the  surrogate's  court  or  other  court  of 
competent  jurisdfctiou,  the  decree  mutt  determine  to  -whom  It  is  pay- 
able, the  sum  to  be  paid  liy  reason  thereot  and  all  ottier  unestlons 
ooncerning  tlie  aame.  With  respect  to  the  matters  enumerated 
in  this  section  the  decree  is  conclusive  ns  n  .indciiient  upon  ench 
parly  to  the  special  proceedinx  whn  was  dnly  cited  or  appcnred, 
Rud  upon  every  person  deriving  title  from  snch  p.irty. 
Ii.  KM.  rb.  B95:  L.  180S,  fb,  ses;  Ii.  iwve.  cb.  SI.    In  *ffo«  Brat.  1.  1M». 

I  1T44.  Id. I  when  spccllle  property  miar  be  4allT*Fc4. 

In  either  of  the  (ollowinic  cases,  the  decree  may  direct  the  de- 
livery of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  s  party  or  partlea, 
entitled  to  paym«nt  or  distribntion.  in  lieu  of  the  money  value  or 
the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  raan^ 
fest  their  consent  thereto  by  a  writing  filed  in  the  surrogate'! 

2.  Where  it  appears  that  a  sale  thereof,  tor  the  purpoae  of  pay- 
ment or  dlstribiKion,  wonid  canse  a  losa  to  the  pailleB  entitled 

hereto.  ___ 
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He  TBiue  iniiHt  be  ascertained,  If  the  consent  doea  not  fix  tl; 
hj  BO   apprHisement  onder  oatta,  made  by  one  or  more  pertoni 
appointed  by  the  rarTOgate  for  the  pnrpoae. 
3  R.  B.  Bfi,  I  T3  [S  Bdm.  eS),  amd;  L.  ISTO,   ch.  sa 

1  XT4S,  Id.)  irhea  money  oaar  bs  retKised. 
Where  an  admitted  debt  of  the  decedent  1b  not  yet  doe,  and 
the  creditor  will  not  accept  preient  payment,  with  a  rebate  of 
interest:  or  where  an  action  fa  pendlog  between  the  eiceutor  or 
administrator  and  a  person  claiminK  to  be  a  creditor  of  the  dE^- 
cedent:  tie  decree  must  direct  that  a  sum.  sufficient  to  aalls(y 
the  claim,  or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  of  the  Interest  and  costs,  bp  rt'taineil  in 
the  bands  of  the  accounting  party;  or  be  deposited  in  a  snfe  bunk, 
or  trust  company,  aubject  to  the  surrogate's  order;  or  be  paid 
Into  the  surrogate'a  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  wnen  it  is  ilae,  recovered  or  settled;  aud 
that  so  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after- 
wards distributed  according  to  law. 

a  B.  B.  SI;  I  14  (2  Bdm.  M). 

I  aT4S.    [Aib'«,  1886,  IBOO,  1B09.1      U.|  ahave  of  IpfKat. 

When  a  legacy  or  distributive  share  is  payable  to  an  InfaDt, 
the  decree  may.  In  the  discretion  of  the  surrogate's  court,  direct 
It,  or  BO  much  of  it  as  may  be  necessary,  to  bo  ptild  to  his  gi'n- 
eral  guardian,  to  be  applied  to  his  support  aud  educntioti:  or 
when  It  does  not  exceed  fifty  dollars,  the  decree  may  order  It  to 
be  paid  to  his  father,  and  if  his  father  be  dead,  then  to  his 
motiier.  for  the  use  and  benefit  of  such  iafanl.  Said  court  ni.iy. 
In  its  discretion,  by  its  decree,  dirwt  «ny  legacy  or  distrlbiHivc  * 
(hare,  or  part  of  a  legacy  or  distributiye  share,  not  paid  or  ap- 
I^ed  as  aforesaid,  which  is  payable  to  an  Infant,  to  be  paid  to 
the  general  gitnrdian  of  such  infant,  upon  his  executing  and  de- 
povitinff  with  the  aurrogate  in  his  office,  a  bond  running  to  such 
Infant,  with  two  or  more  snffleient  sureties,  duly  acknowledged 
and  approved  by  the  surrogate,  in  double  the  amount  of  such 
legacy  or  distribatlTe  share,  conditioned  that  such  general 
guardian  shall  faithfally  apply  snrfa  legacy  or  distributire  share. 
and  render  a  true  and  Jnnt  account  of  the  application  thereof.  In 
all  respects,  to  any  court  having  cogmizance  thereof,  when  there- 
unto required,  the  sureties  in  which  bond  shall  justify  as  re- 
quired In  thia  act,  unless  the  surrogate  shall  determine  that  the 
general  bond  given  by  the  guardian  is  ample  end  of  siiflicient 
amount  to  cover  such  legacy  or  distributive  share.  The  said 
court  may,  in  its  discretion,  from  time  to  time,  authorise  or 
direct  snch  general  guardian  to  expend  such  part  of  such 
Umcy  'or-  distributive  share,  in  the  support,  maintenance  and 
education  of  auch  infant  as  it  deems  necessary.  On  snch 
Infant's  coming  twenty-one  years  of  age,  he  shall  be  en- 
titled to  receive,  and  his  general  guardian  shall  par  or  de- 
liver to  him.  under  the  direction  of  the  surrogate's  conrt,  the 
Mcnrities  so  taken,  and  the  interest  or  other  moneys  that  any  - 
have  been  paid  to  or  received  by  such  general  guardian,  »fter 
deducting  therefrom  such  amnunls  as  have  been  paid  or  ex-  ' 
pended  in  pursuance  of  the  orders  and  decrees  of  said  court,  ao 
■uda  ta  afotaaaid  and  the  legal  conuulssloiia  of  anch  ffaar^ta^i. 
Tai  '^ 
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and  the  saiil  (teneral  gu.irdiau  shall  be  liable  to  accouat  in  and    ' 
iiAder  the  <llr«ction  o(  the  surrogate's  cosrt,  to  hia  wartl.  far  th« 
BBoie;  in  caue  of  the  death  of  Kuid  iiifiiiit,  before  coniiiiK  of  okv.    , 
tlie    said    securities    and    mnneja.    after    niaUux   the    dediirtioiu    | 
aforesaid,  shall  go  tu  hi»i  executors  or  adiuiniatratorR,   to  be  aih 
plied  and  dinlrtblited  aeoonliiie  to  law,  and  tbe  general  giinrdiBn 
ahall  in  lihe  nianueF  be  liable  to  neeoiint  to  inch  adminlRt     ■ 


executor.     If  there  be  no  general  gaardian.  or  if  the  a 

court  do  not  order  or  decree  Ihe  iiayment  or  disnotutL-   __    

legnc'T  OP  distributive  share  In  some  of  the  ways  sboTe  deseiit>ed. 


."T!! 


then   the   legaey  or  distributive  share,   or  part  of  the   e 
disiiosed  of  HH  aforesaid,  whether  tbe  satue  consists  of  iiiiiue>  ur 
securities,  shall,  by  tbe  order  or  decree  of  tbe  surrogate's  court, 
he  iiald  and  delivered  to  and  deposited  in  said  court,  by  paying    , 
and   delivering   tbe  same   to   and   depositiug   it  with   tbe  i-iiuulv    , 
treasurer  of  the  eoLnty,  to  be  held,  managed,  invested,  collected, 
reinvested  and  disposed  of  by  him,  ns  prescribed  and  required  h)*    I 
section   twent.v-Bve   hundred   and   thirty-seven  ot   this   act.      Tbe    ' 
regulations  contained  in  the  geuenil  rules  of  prai'tice,   as  Hnerl- 
fied  in  siibdirision  eight  of  section  fonr  of  the  state  flnnnee  law. 
and  tbe  provisions  of  title  three  of  chapter  eight  of  thla  net  apply 
to  money,  legacies  and  distributive  sbares  paid  to  and  seenntim 
deposited  with  the  county  treasurer,  ns  prescrilied  in  this  section: 
except  that  the  anrrognte's  court  exercises  with  re«pect  thereto, 
or  with   respect  to  a   sei'urity   in  which   any  of  the  money   ba<i 
been  invested,  or  upon  which  it  has  been  loaned,  the  pi>wer  ami 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-sereu  of  this  ai-t. 
1  B.  a.  Bs.  I  so.  (ffi'ii;  I.  lase.  cii.  ass-,  l.  idoo,  cb.  ns4.    ab-ii  in 

L.  1000,  cb.   0.1,   t  3.     8.>e  sale  TS  ot  soles  ot  Boinl  ol  attlulurr  Cunull- 

f  3T4T.  LPK*e)',  etc.,  (b  oaknooo  pvrsoa  ts  be  »ald  !■!• 
State  treaaapr. 

Wliere  the  person  entitled  to  a  legacy  or  iliatribntire  share  i« 
unknown,  the  decree  must  dire<'t  the  executor  ur  adiuinittrator 
to  pay  the  amount  ibereof  into  tbe  treasury  »f  tbe  iState,  for  the 
benefit  of  the  person  or  persons  who  inay  thereafter  appear  In  be 
entitlt-d  thereto,     ^'he  surrujpite,  or  tbe  suiireaie  court,  upon  the 

iietilioii  of  »  person  claiming  to  be  so  untitled,  and  u|Hm  at  leant 
ourteen  days  notice  to  the  attorney-general,  aceouipuuied  with 
a  copy  of  the  petition,  may  by  a  reference,  or  by  dlre<'tiug  tbe 
Irinl  i-f  ail  issae  l)y  a  jury,  or  otherwise,  ascertain  tlie  rlKUts  of 
the  persons  iutercHted,  aud  grant  aa  order  diri>ctiuK  tbe  paynieni 
of  niiy  niouey,  which  appears  to  be  due  to  the  claimant,  but  with- 
out interest,  and  deducting  nh  eipenaei  incurred  by  Ihc  Slate 
with  respe<'t  to  the  decedent's  estate.  Tbe  couiplroller,  npnu  tbe 
productiou  of  a  certified  copy  of  the  order,  must  draw  bis  war- 
rant upon  tbe  treasury,  fur  tbe  amount  tliercin  directed  to  tie 
pai<i:  wliii'b  must  be  paid  by  the  State  treasurer,  to  Ibc  person 
eutitlcd  theri'to. 

Id..  I  St,  mu'd:  I.  ISTT,  tb.  tSU. 

I   Z74I*.   'When   lesser,   Mc,  tv  lie    paid    to   eooDtj-  treaa- 


DoliiHihyGoOgle 


c.  18,  t.4,(i.2  ACCOUNTING.  *  2T48 

is  not  pnid  to  the  person  eotitleil  thereto,  at  the  expiration  of 
two  years  from  the  time  when  the  decree  Is  made,  or  whi'n  the 
]ef(a<-y  or  distrlhntive  share  Ik  payable  by  the  terms  of  the  decree. 
The  money,  io  paid  to  the  county  treasurer,  can  be  paid  out  by 
bim  only  by  the  MX'clai  dtrcetton  of  the  aurroftate;  or  pnrsuant 
to  the  Jndfrment  of  a  court  of  competent  jurisdictiun. 
Id.,  part  at  |  U, 
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I  ST4S.   tAm'd,  18»4.]     Wfc«t  propertr  imfcjeet  to  «*•■  H*!*- 

Real  property,  of  which  a  decedent  died  selEed,  and  the  interMl 
of  a  decedent  in  real  property,  held  bv  him  aoder  a  contract  W 
the  purohase  thereof,  made  either  with  him.  or  with  a  person 
from  whom  he  derived  hia  intefeat  may  be  disposed  of,  tor 
the  payment  ot  bis  debta  and  (unernl  eipenBPH.  or  for  the  p-iy- 
ment  of  judRment  liens  exlRtinft  thereoa  at  his  death.  «a  pn- 
■cribed  in  this  title;  except  where  it  if  devlBCd,  expressly  cnar^ 
with  the  payment  of  debts  or  fiiiiernl  expennea.  or  "  "™P'*i; 
from  levy  and  sale  by  virtue  ot  an  execution,  as  P'^"'*™ '° '^' 
.    '.   ...._^._  .i'i_. —   _.  .!.;_  .„.      mi —  "inresBlon  "funeral 


a  initable  headatone. 
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I  S7Bn.  JAm'd,  1804,  1909.1      Prtltlon,  whpn  ■»<  "br  whom 

At  any  time  within  three  yenrs  ortef  letters  were  first  dulj 
granted  within  the  state,  npon  the  estate  of  a  decedent,  ao  exec- 
utor or  administrator,  whether  sole  or  joined  lii  the  letters  with 
auothet  other  than  a  temporary  admintatratai,  or  a  iierwn  taold- 
ing  a  Judgment  lien  unoo  decedeut's  real  piruperty  nt  the  time 
of  his  death,  or  any  other  creditor  of  the  deeenput,  other  than  a 
civtlitor  by  a  mortgage,  which  is  a  lien  upon  the  deeedent's  real 
property,  or  an;  person  having  a  claim  for  the  funeral  expenses 
of  the  deeedeut,  may  present  to  the  surrogate's  court,  from  which 
letters  were  issued,  a  written  petition,  duly  verified,  praying  for 
a  decree  directing  the  disposition  of  the  depedent'i  re«l  property, 
or  interest  in  real  property,  sppfified  in  the  last  section,  or  so 
miicb  thereof  as  is  necessary  for  the  payment  of  his  debts  or 
funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided,  for  the 
payment  of  an;  judgment  iiens  existing  upon  such  land,  or  some 
liortion  thereof,  at  decedent's  death,  by  n  mortgage,  lease  or 
sale  at  pnblic  or  private  sale  thereof:  and  that  the  parties  named 
in  the  petition  and  all  other  nscessary  parties,  as  prescribed  in 
the  subseiguent  sections  of  this  title,  may  be  cited  to  show  cause 
wh;  each  a  decree  ahoDld  not  be  made. 

ADi'd  Iv  L.  ISH,  ck.  T8B;  U  UM,  tk,  18B.  In  aUeet  Bept.  1,  190S. 
3«  I  ISM,  nbd.  1. 

I  3TS1.   [Am'd,  188T.]      Oredllor^i  tl>ae  to  ftvply  Bxteiid** 

Tlw  tima,  dnring  whirii  an  acUoD  Is  pending  In  •  Mdrt  of 
record,  betirtm  a  eieditoi  and  an  execDtov  o»  ■dioMMmteF  nf 
tbe  astate,  in  not  >  part  of  the-tiHe  limlud  in.  die  laat  »M>ttsa.  fvr 
presenting  a  petiti(».  fmuidid  vpan  a  debt,  which  wan  !□  «oDtro- 
versy  In  tbe  Betion;  if  tbe  creditor  has,  before  the  expiradon  of 
the  time  so  limited,  filed  In  the  clerk's  office  of  the  county  where 
the  real  property  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; specifying  tbe  names  ol  tbe  parties,  the  object  of  the  action, 
and,  if  the  creditor's  debt  is  made  the  foundation  of  a  counter- 
claim, the  nature  of  the  counterclaim-  containing  a  description  of 
the  property  In  that  county  to  be  affected  thereby;  and  stating 
that  it  will  be  held  as  security  for  an;  judgment  obtained  in  the 
action.  A  notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  four- 
teen of  this  act.  It  may  also  be  cancelled  In  like  munuer,  or  a 
specified  portion  of  the  property  affected  thereby,  may  be  dis- 
charged from  the  lien  thereof,  by  the  order  of  the  court  In  which 
tbe  action  is  pending,  made  upoa  the  application  of  a  person  hav- 
ing an  interest  in  tne  real  property,  upon  notice  fo  the  creditor, 
and  u^n  such  terms  as  Justice  requires.  Whenever  an  executor, 
administrator  or  creditor  of  a  deceased  person  shall  have  com- 
menced, or  shall  hereafter  commence,  an  action  io  any  court  of 
competent  jurisdiction  of  this  State  for  the  purpose  of  setting 
Kside  any  fraudulent  conveyance  of,  or  incumbrance  upon,  any 
real  estate  of  such  deceased  nerson.  and  such  action  shall  have 
been  decided  in  favor  of  sBCh  executori  administrator  or  cred- 
itor, such  executor,  administrator  or  creditor  may.  at  sn;  time 
within  three  fears  after  the  final  determination  of  such  action. 
httve  and  maintain  an  action  or  proceeding  against  tbe  proper 
parties,  in  any  court  of  competent  jurisdiction  of  this  Btate,  for 
a  sale  of  sach  real  estate,  and  for  a  distribntion  of  the  proceeds 
of  sndi  real  eatate  among  the  creditora  of  ■nch  deceased  peraon. 
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and  otber  p 
jadrment  Ii 
L.  usT,  cb.  aa. 

1  Srm.  tAn'd,  1SM.1      Cmitcnta  of  pfUU«b, 

The  ^titlon  mast  «et  forth  the  following  natters,  an  nearl;  ai 
the  petitiooer  can,  upon  diligent  iDquiry.  aficertHm  them: 

1.  [Am'd,  1904.]  The  amount  of  the  unpaid  debts  and  fa- 
veral  I'xpenBea  of  the  decedent  and  that  the  persooal  estate  if  in- 
adequate Cor  the  paymeDt  thereof. 

L.llH,ab.W.    IneCocCSept.  LllM. 

2.  A  ^neral  deacriptfon  of  all  the  decedent'i  real  property,  and 
Interest  in  real  property,  within  the  state,  which  may  l>e  d»i- 
pmed  of  as  prescribed  in  this  title;  a  atatenient  of  the  ralae  of 
each  distinct  parcel;  whether  It  is  Improved  or  not;  whethpr  it 
ia  occupied  or  not:  and,  if  occupied,  the  name  of  each  ocoapanl: 
whether  it  ia  incumbered  by  a  mortgage  Hen  or  liens  together  wi»h 
a  statement  of  the  amount  due  or  claimed  to  be  dne  thereon. 
Where  the  petition  dt'scribes  an  interest  in  reai  property,  sperf- 
Ged  in  section  two  tboDBand  aeyen  huadred  and  furty-iiiue  of 
this  act,  the  value  oF  the  interest  must  be  stated,  and  also  tbr. 
value  of,  and  the  other  particulars,  specified  in  Ibis  tiectioD.  tr- 
iatioK  to  th«  real  property  to  which  the  interent  attaches. 

3.'  39ia  sames  of  the-  fensband  or  wife,  and  «f  all  th«  heirs  sad 
devisees  ot  the  decedent,  and  also  every  other  person  HaiaisK 
mdar  ttew.  ft  cMhar  of  ttami  atstkioi  wh».  i*  wv,  we  infaatK 
thev»a»  ofeMtdl  illXutt.  and  the  mmat  of  ilia  K«BMal  .gMiil»ai 
U  «)»:  an4  MM),  it  tbe  p«AitisD  wiwnmleAiCT  ■  ncditor  «r  jirir  ' 
meat  uenoci  th«  save  0!  each  cxacnMr  ar<adBiiatotratar.  I 

4,  If  tbe  petitioii  ia  presented  by  an  extHjator  or  administnitnr.     ' 
tbe  amount  o(  personal  property,  which  has  come  to  bis  handh 
and   those  of   hu  coeiecutora   or   coedministratore,   if   any;  the 
application  theieofi  and  the  amoimt  w£ich  may  jet  be  realised 
therefronii 


f  SnUI.    [Am'd,    18&4.1      ProoeedlnKM   where    same    of  tke 

I  required  to  lie 

....  , , M  be  aecertaimJ 

by  the  petitioner,  that  fnrt  must  be  shiiivn  to  the  surrogale'* 
SHtisfnctiou.  and  the  surro^rnte  roust,  thercnpou.  Inquire  into  Ibt 
mattor,  as  prescrlbi'd  in  article  first  of  title  si'cond  of  this  clmp- 
tfT.  If  the  petition  is  presentpd  by  a  creditor  or  jodgmcni 
lienor,  tho  siirrosate  may,  by  order,  require  the  executor  or  ad- 
ministralor  to  render  such  an  account  or  other  statement,  as  hf 
deems  necessary  for  the  purpose  of  the  inquiry. 
L.  ISM,  oh.  IX, 

f  3T94t    lAm'd,  ISM.]      CltnMoM  IbereapoB. 

Where  the  surrogate  is  satisfied  that  all  the  facts.  speclSed Ja 
the  last  section  but  one,  have  been  ascertrined,  as  far  ■•  tw 


I,.  i-.<i",G(Hinlc 
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>  him   that   the 

,     „  -    -  -  .  ,   -  P  either,  eaunot  be 

pnid,  without  resorliaf;  to  the  real  pro|)ert;,  or  interest  ia  rf>al 
property,  he  mnst  [bbuo  a  citation  accordiog  to  the  prayer  of  the 
petition.  It,  upon  the  inqniry,  it  appears  to  the  BurTOg»te,  that 
any  beir  or  deriEec,  or  |>eraoii  claimiog  an  interest  m  the  property 
under  an  heir  or  devisee,  ia  not  named  in  the  petition,  the  cita- 
tion must  also  be  directed  to  him.  L'nlels  the  executor,  or  ad- 
Tninlstrator  has  caused  to  be  published,  as  prescribed  by  law,  a 
notice  requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has  eiapaed. 
the  citation  must  be  directed,  generally  tu  all  other  creditors  of 
the  decedent,  u  well  M  tbe  creditora  named. 


J   273B.  [Am'd,  18U4,  1904,  1U10.1     Hesrlav, 

Upou  the  return  of  thr  citation  the  surrofrate  mnst  oroceed  to 
hear  the  alleKatioii«  and  proofR  of  (he  parlies.  A  creditor  <i(  the 
<li<<-edeat,  including  one  wbone  claim  is  not  yet  due.  or  a  pei^on 
liiivinx  a  claim  for  unpaid  funeral  eapenies.  altheuich  not  named 
in  the  citation,  may  appear  Had  thus  make  himself  >  party  to 
(he  special  proceeding.  An  heir  or  derisee,  or  a  person  claimini; 
umler  an  heir  or  deviHcc,  of  the  iiroperly  in  guestion.  althotltth 
not  uameil  in  the  dtatiuu,  may  contest  the  DecoB^ity  of  apii^iuK 
the  proiierty  to  the  payment  of  debtB,  judgment  liens  or  funeral 
expenses,  or  tlio  validity  of  a  debt,  doe  or  unpaid,  reprcsentea  as 
eiistinic  against  the  decedent,  or  the  reasouHbleucss  of  ■  the 
funeral  expenses;  may  interpose  any  defense  to  the  whole  or  an; 
part  thereof;  and,  for  that  pnrpotie,  may  make  hiniseK  a  rarty 
to  the  special  proceeding,  but  a  judgment  heretofore  or  tiere- 
after  recovered  acalnst  the  executor  or  ndministrator  upon  a 
claim  against  decedent  Khnll  be  prima  facie  evidence  and  proof 
of  the  claim  against  the  real  property  of  deecdent,  and  the 
burden  of  disproTlng  snch  judgment,  or  of  proving  that  the 
claim  Dpon  which  it  was  rendered  is  invalid,  or  that  the  jodg- 
meot  was  obtained  by  colliwion  shall  he  upon  the  party  dlspul- 
inx  or  objecting  to  the  same,  if  such  party  shall  have  filed 
written  objections  thereto.  The  admission  or  allowance  by  the 
executor  or  a<Imlnistrator  of  a  claim  or  debt  of  any  creditor 
against  the  decedent  fhatl,  for  the  puriwse  of  snch  proceeding, 
be  deemed  an  establiahment  thereof,  unlesii  objection  be  made 
thereto  by  a  parly  to  the  special  OToceeding.  Where  uicb  a 
defense  arises  under  the  statute  or  limitation,  an  act  or  ad- 
mixsion  by  the  executor  or  administrator  does  not  prevent  the 
running  of  the  atatute,  or  rcviie  the  debt,  so  as  to  affert.  In  any 
miinncr.  the  real  properly,  or  interest  In  real  properti,'  in  qneS' 
lion,  or  to  permit  the  creditor  to  iinrticipate  in  the  fuud  arising 
therefrom. . 
L.  1S04.  ch.  T3S;  L.  1901,  ch.  750:  L.  laiO.  pb.Wl.  tn  effert  /ulT  1,  IBIO. 
I  ZTSfl.  lAm'd,  im)4.I     IVhat  proot  neveaflKr)-  for  a  deorec, 

A  decree  directing  the  disposition  of  real  property  or  of  Rn 
interest  in  real  property  can  be  made  only  where  after  due 
examination  the  following  facts  have  been  established  to  the 
satis^ction   of   the   Biirn.gale. 

t.  That  the  proceedlngw  have  been  in  conformity  to  this  title. 

2.  That  the  personal  estnle  of  the  decedent  is  insufficient,  for 
the  payment  of  his  debts  and  funeral  expenses. 

L,  IWM,  ck.  TMk     Id  tBrtt  Sept.   1,   IMM.     Forauilr  I  27Sa. 
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I  ]tTB7.   {AlH'd,  1&04.]     Decree  to  murtsBBe,  le&ae  or  ■*■!. 

If  it  sball  appear  to  the  BstisfBction  ot  the  Bnrrogate  that  the 
perBocal  esttite  of  tbe  defwdfiit  is  inHufficient  for  the  payment  of 
bis  debts  and  funeral  expenaea,  the  anrrOKate  shall  make  a  de- 
cree empoverlag'  the  exei^utor  or  admtniHtrator  to  mortgage,  lease 
or  Bell  the  whole  or  such  part  of  the  roal  property  or  Interest  of 
the  decedent  In  real  property  as  the  gurroKato  shall  deem  iieee»- 
aary  for  the  payment  thereof.  The  BurTOgate  may  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other 
parcola  and  direct  the  order  of  the  sale  of  parcels  and  may  dire<rt 
whether  the  same  be  mortguged,  leased,  or  aold,  for  the  purpose 
of  preaerving  all  the  rights  and  equities  of  the  parties  and  pre> 
Tenting  any  unnecessary  dlsposilion  of  such  real  proi)erty;  and 
may  limit  the  amount  to  be  raised  thereby.  The  decree  must 
describe  the  property  to  be  sold  with  common  certainty.  If  i( 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  devised  by  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  Be»eral  distinct  parcels  be  sold  in 
the  following  order; 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
haa  not  been  soM  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
L.  im.oh.no.    laaffectBaiit.  I,1«N.   Fism  tsniiu  H  9700.  tin  sad  im. 

I  STS8.  lAnM.  1894,  1004.]  Dnty  of  ezeevtor  or  adHln- 
Istntlor  to  cxetMite  decF«-e  nfteir  ill  Ins  bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execnte 
the  power  conferred  upon  htm  by  a  decree  directins  that  praparty 
be  mortgaged,  leased  or  sold;  but  he  must  first  execute  and  file 
with  the  surrogate  his  bond,  with  two  or  more  sureties,  to  the 
people  of  the  state  in  a  penalty  fixed  by  the  snrroKate  not  le«« 
than  twice  the  sum  to  be  raised,  or  the  value  of  the  real  ptop- 
erty,  or  interest  in  real  property,  directed  to  be  sold.  The  bond 
must  be  conditioned  for  the  faithful  performance  of  the  duties  im- 
posed upon  the  principal  by  the  decree  and  tor  the  accontttlnit 
by  the  principal  for  all  moneys  received  by  him  nhenever  b»  ta 
tequired  so  to  do  by  a  court  of  competent  iurUdiction. 

L.iaBl,ota.1H;L.UIH.Cli.T90.    tnsirint  Biiiit.1,  ItM. 

I  STSn.  (Am'd,  1894,  1804.]  Froceedlnara  apOK  fBlInre  !• 
execate  decree  or  file  bond. 

Where  there  are  two  or  more  executors  or  administrators,  if 
either  of  them  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  give,  or  to  join  with  his  coeiecutors  or  coadmin- 
istrators in  giving,  a  bond  as  prescribed  in  the  last  section,  the 
surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  If  n  sole  executor  or  administrator, 
or  all  the  executors  or  n  d  mi  n  intra  tors,  no  fall,  such  fsllnre  shall 
be  deemed  ground  for  the  revocation  of  his  or  their  letters  and 
the  Btirrogate  shall,  upon  the  appliration  of  any  person  interested, 
revoke  such  letters  and  grant  administration  to  sucb  person  ea- 
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titled  KB  nil!  execute  BO«h  decree.  He  may  revoka  Idttm  -to 
sr«Dted  Uuia  tine  to  time,  as  the  case  requires,  to  obtain  the 
proper  execution  of  tbe  decree.  A  portion  tu  nfaom  ietlBn  are  ao 
granted  shall  have  all  the  pqwere  uuder  the  decree  ffhicb  were 
filTeu  to  the  exoputor  or  adminlBtrator  at  the  time  It  watt  made; 
and  moat  give  the  bond  required  by  Hach  decree,  as  ivell  as  tlH 
bond  required  to  t>e  given  upon  issnitig  letters  to  him. 
L.lBH.oh.'MiiL.lKM.Dh.TKL   InBfEKitSapt.l.lM.    Praiii  Una  f  2m. 

I  2700.    [Ani'd,  1S8B,  1004-1      Bxecntlon  oC  decree,  not  mS- 
(eeted  lir^deB^Ii,  et  eetent. 

The   death,   removal,   or  disqualification,   before  the   complete 
eiecntiou  ot  a  decree,  of  all  the  executors  or  admlDiBtratorB  does 

;  suspend  or  aCFcct  the  execution  thereof;  but  the  succeHSor  of 


tbe  perHon  nbu  has  died,  been  retnovL-d,   or  become  dlsquapScd. 
must  proceed  to  complete  all  uufinlshed  matters,  as  his  predecea- 
might  have   completed   the  samGi   and  be   must  give  Buct 


security  for  the  due  performance  of  bia  dutiea  aa  the  Burrogate 
prescribes. 
I..I9n,cli.Ill:  L.  tBai.ch.na   lBefffletaapt.1,  mm    n«a  Bmbw  |  ■■■& 

Am'd.  ISM,  10O4.,      

■nmc,  Bpplrlnjr  proceed  n 

administrator  must  proceed  to  execute  the 
decree  in  the  game  manner,  and  tbe  execution  thereof  shall  have 
the  luime  effect,  as  If  be  were  acting  as  executor  of  tbe  decedent 
under  n  like  power  contained  in  a  wilt  of  said  decedent  dulf  exe- 
cuted and  proved.  He  shail  npply  the  proceeds  of  the  real  pfOp- 
ort;  mortgaged,  leased  or  sold  in  the  some  manner  as  if  he  had 
acted  uader  Mich  a  power  of  sale  contained  in  a  wil>  aod.ett  per- 
Bons  iutercfted  in  the  execution  of  the  decree  shall  have  the  sane 
remctUes  for  the  enforcement  ot  the  decree  and  the  appUeajtion 
ot  the  proceeds  that  they  would  have  had  if  the  executon  OTiad- 
ministrst<«  were  acting  under  sueh  a  power.  The  executor  or 
sdmlniRtrator  may  account  for  snch  proceeds  and  may  be  com- 
pelled to  necontit  therefor  and  for  bis  acts  under  auch  decree 
■nd  shall  be  entitled  to  commisslonB  upon  tbe  settlement  of  hh 
aeeouDts  as  If  be  had  acted  under  snch  a  (rawer. 
L.UM,cfa.7X:L.igw,cli.?30.    laertnCBspt.  1.  IKK. 

I  2T03.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1,  1004, 
provided,  however,  that,  in  cases  where  tbe  decree  for  the  dis- 
position of  decedent's  real  property,  for  (he  payment  ot  debts  and 
funeral  expenses  shall  have  lieeu  entered  prior  to  the  time  th/s 
set  takes  effect,  all  snbseqnent  proceedings  shall  tie  iu  accordance 
with  the  prorisionB  of  the  statutes  then  existintti  and  to  tha-; 
extent  said  iections  shall  be  considered  as  still  in  force.] 

I   not  •Beet«d   br 

Tbe  title  of  a  pnrchaser  in  e,ood  faith  at  a  sale  pnrsuont  to  u 
decree  made  a«  in-esciibed  in  this  title  in  not.  tior  i*  the  ralidlty  of 
a  mort'-3ge  or  leaae  made  am  prescribed  in  this  title,  in'  any  .wmr 


naTM-n  suBBoaArss'  coukts.  c.is,t9 

where  m  petition  vai  presented  and  tbe  propn  peraoas 

■  cited  and  a  decree  anthorizing'  d  mortssge,  lease  or  aalt 

as  prescribed  in  tbia  title,  by  any  omisnoD.  error,  de- 


■Sected, 


rx 


feet  tx  Irregnlftritr  oecorrinK  betweeo  the  retan  of  the  citation 
and  the  laAiag  of  the  decree,  except  eo  tar  db  the  same  would 
dSect  the  title  of  a  pnrchaner  at  a  eale  made  pnrauant  to  the 
directioua  contained  in  a  judgment  rendered  bf  tbe  aapreme  conrt. 

L.im,«li.rai.   Ia«aMrtSapt.l,U()i.  Fmn  lonMr  |  StSt. 


I  2re4.   [Am'd,  ISM,  IMM.]     Alloiraaee  on  1>M  to  are«ltar 

If  a  creditor  of  the  decedent  becomes  the  purchaaer  of  any  «( 
the  decedent's  real  property,  the  surrogate  mar,  upon  his  aMiIi- 
cation,  direct  the  amount  of  his  claim  to  lie  allowed,  ia  the  Iirst 
Instanee,  npon  the  purchase  price;  and  such  purchaser  shall  only 
be  renulred  to  pay  the  balance  at  the  time  or  the  sale.     But,  — 

case  the  proceeds  of  th'     '       '     ''  "  

cicnt  to  satisfy  the  coal __, 

debts  and  funeral  expenses  of  the  decedent,  the  purchaatDK  cred- 
itor alttll:  be  allowed  and  credited,  uiran  the  judicial  settlemenl 
of  the  accounts  of  the  executor  or  administrator,  only  the  amonnt 
he  may  be  entitled  to  receive  upon  bis  claim  and  shall  then  pay 
the  difTercnce  between  the  amount  originfilly  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  baa 
credit  on  bis  bid,  as  aforesaid,  no  deed  shall  be  deliTered  to  him 
until  the  Judicial  settlement  of  the  accounts  of  the  execator  or 
administrator  nor  until  he  shall  haye  paid  tbe  entire  amouikt  k- 
qnlred  under  tbe  provlsioiis  of  this  aeCTion, 
.L.im,eli-is9ii~iio^oi>''°'>-  iDMiMtsaiit.t,taM. 

I  VT9B.  lAm'd,  I8»4,  I0O4.1  Bala  1*  1i«  rafnaed  M  h*>«  ha 
«lTea. 

A  decree  empowering  an  executor  or  adnlnlatrator  to  mort- 
gage, lea«e  or  aelt  shall  Dot  be  oranted  It  any  of  the  peiaons  In- 
terested ia  the  estate  give  bonds  to  the  surrogate  in  anch  snui 
and  with  such  sureties  as  ho  directs  and  approves,  with  cnn- 
dition  to  pay  all  the  debts,  lexacies  and  expenses  of  administra- 
tion so  far  as  the  goods,  chattels,  rights  and  oredits  of  the  de- 
ceased are  insufflcienC  therefor,  within  inch  tim*  aa  tha  aiUTaAAte 
may  direct. 

!„  tSH,  eh.  W;  L.  IHH,  oh.  IS).    In  aSMrt  BapL  1.  HM, 

H  WSK-STTO.  [Bepealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  !n  cases  where  the  decree  (or  tht 
d(spoa(tion  of  decedent's  real  property,  for  the  payment  of  debl? 
and  fnneral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  tehea  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing:  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  Sm.  What  credit  allK-ned  on  Bale. 

Tbe  amrogate  aiay,  tn  the  order  directing  tbe  executloD  of  the 
deorea,  or  In  a  separate  order  made  before  tbe  sale,  allow  «  sale  to 
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be  made  npon  n  credit,  not  exceedias  three  yean,  for  Dot  moic 
than  three-foutlti  ot  ue  parcbaae-monej,  (o  ba  sMored  bf  Ute- 
puTCh»aet'i  bond,  and  hi*  mortxage  oo  tbe  property'  sold,  exMpt 
whete  the  sale  U  that  of  an  interest  uader  u.  contract;  in  vrblcb 
caae,  the  order  may  piesctibe  the  aecarlt;  to  be  given. 

H  277X-27T3.  [Repealed  by  L.  1B04,  eb.  7S0.  la  effeot  Sept.  1, 
1004,  provided,  however,  that.  In  cases  where  the  decree  for  the 
diBpoBition  of  decedent's  real  property,  for  the  paynient  of  debts 
and  fnneral  eipeose*  ahall  have  been  entered  prn>r  to  tJie-tiBie 
this  act  takes  effect,  all  saboegnent  proceeding*  shall  he-  In  Ac- 
cordance with  the  provisions  of  the  statutes  then  existliu;  and  to 
that  extent  said  sections  shall  be  conaldered  tm  still  in  &cg«.) 

I  ZTT4.  'Wko  aot  to  iparDfeRse. 

An  execator  or  administrator  upon  the  estate,  a  freeholder  ap- 
pointed to  execute  a  decree,  or  a  general  or  special  guardian  of 
ao  infant,  who  has  an  Interest  in  any  of  the  real  property  to  be 
sold,  shell  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  become  interested  in  a  purchase  at  the 
■ale:  except  that  a  guardian  may,  when  anthorixed  so  to  do  by 
the  order  of  the  surrogate,  purchase  in  his  name  ot  office  tor  tho' 
beoefit  of  hii  ward.  A  viwaUon  of  this  section  leodtni  the  pur> 
chase  void. 


H  lTTB-»TTe.  [Eepealed  by  L.  IDM,  ch.  750.  In  effect  Sept  1, 
1904.  provided,  however,  that,  in  cssea  where  the  decree  for  the 
disposition  ot  decedent's  real  property,  for  the  payment  of  debts 
snd  fnneral  ezpenses  shall  have  been  entered  prior  to  ne  time 
lh!s  act  takes  effect,  all  Bobseqnent  proceedings  sbnll  be  tfl  ttc- 
rotdanoe  with  the  provisions  of  the  etatntes  then  eifstlBg;  iind  to 
that  extent  aahl  sections  shall  be  considered  as  «tHl  Ih  nrce.] 


I  S'J'I'I.  WliieD  ceaveynnGe  not  to  aSect  pvrchaae*  act 
K*rtKaR*e  fiuni  ferlr,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  In 
good  faith  and  for  value,  from  an  heir  or  drvisee  of  the  ilei^edent, 
nnlpsB  letters  teatanipntDry  or  letters  of  adroinistrntion,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surcogate'a  qou«  hav- 
ing jurisdiction  to  grant  them,  upon  a  petition  therefor,  prasenlied. 
within  four  years  after  hie  death.  .  . 


HST7S-2TS1.  [Repealed  by  L.  1004,  ch.  7B0.  In  effect  Sept.  1, 
lOOl,  provided,  however,  that.  In  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  sball  have  been  entered  prior  to  tbe  liine 
this  act  takes  effect,  all  subBe<tiient  proceedings  shal!  be  in  ac^ 
eordance  with  the  provisions  of  tlie  statutes  then  existing;  and 
to  that  extent  said  sections  shall  be  considered  as  still  in  force.) 
Tai  -.         . 
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1  S78il.  ContrKPt  far  laiulB)  etfect  of  eoavryaaee  •t  dr- 
a«deatt'a  IntcFeiit.     . 

A  eonyeynace  of  the  decedent's  iDtei«Bt  In  all  the  real  property, 
held  b^  bim  under  a  contract  for  the  parchasc  thereof  operates  i« 
an  aasignmeDt  of  the  contract  to  the  piircbiiBer;  and  vests  in  hiMi. 
his  heirs  and  aesigns,  all  the  riKht,  title,  and  interest  of  all  the 
perhons  entitled,  at  the  time  of  the  sale,  In  and  to  the  decedent'i 
itrtereat.  in  the  real  property. 

(  2;SS.   Id.t  eSret  sf  coBverajiDe  at  part. 

A  oonTCyance  of  the  decedent's  interest  in  a  part  only  of  the 
reaL  property,  held  under  such  a  contract,  tnuiBfen  ta  the  pni^ 
chaset  all  the  decedeotfa  right,  tills,  and  interest  in  and  to  the 
part  so  sold;  and  all  riKhts,  which  would  be  acquired  thereto,  bj 
the  executor  or  administrator,  or  by  any  persuD  eutitled,  at  the 
time  ot  the  sale,  to  the  Interest  of  the  decedent  Uwrein,  hy  perfect- 
ing the  title  to  the  property  contracted  for,  pursuant  to  the  con- 
tract Upon  fully  complying  with  the  contract,  the  purchaaer  has 
the  same  right  to  enforce  performnuee  thereoC,  with  renpect  to 
the  part  conveyed  to  him;  and  the  eiocntor  or  administrator,  or 
his  assignee,  has  the  same  right  to  enforce  performance,  with  re- 
nnet to  the  residue,  as  the  decedent  would  have  had.  if  be  was 
Ifvins,  Any  title  acquired  by  the  executor  or  administrator,  or 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in 
trust  for  the  use  of  the  persons  eutitled  to  the  decedent's  in- 
terest; subject  to  the  dower  of  the  widow,  if  any. 

t  iiT84.  rHepeaJed  by  L.  1904,  ch.  750.    In  effect  Sept  1, 180*. 

provided,  however,  that,  in  cases  where  the  decree  lor  the  dip- 
position  of  decedent's  real  properly,  for  the  payment  of  debts  aai 
funeral  eipenacs  Khali  hare  been  entered  prior  to  the  time  tUi 
act  takes  effect,  all  subsequent  procecdinss  shall  be  in  accordaace 
with  the  provisions  ot  the  statutes  then  existing;  and  to  t^t 
extent  aaid  sections  shall  be  considered  as  still  in  force.] 


Where  the  records  of  the  aurrogate's  conrf  have  been  heretofore, 
or  are  hereafter,  removed  from  one  place  to  another,  in  either 
the  same  or  another  county,  and  twenty-five  years  have  elapsed 
after'  a  sale  or  other  disposition  of  real  property,  or  ot  an  inter- 
est In  real  property,  as  prescribed  In  this  titio,  (he  due  appoint- 
ment of  a  gnaraian  for  each  Infant  party  to  the  special  proc«?<lin« 
muat  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 

H  a78«-2TOT.  [Repealed  by  I-.  1904.  ch.  7B0.  In  effect  Sept.  1. 
1904,  provided,  Kowevcr,  that,  In  cases  where  the  decree  tar  thr 
disposition  of  decedent's  real  property,  for  the  pavment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  BubHcquent  proceedings  shall  be  in  so 
cordance  with  the  proviaioiis  of  the  statutes  then  existiiig;  and  to 
that  extent  said  sections  shall  be  considered  as  still  In  force.] 

DoliiHihyGoOJ^Ic 
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I  ZTftS.    [AiB'd,  1803.]      Snrplna  moaey  on  f«F«oloBiir*  «ud 
•Ihrr  hkIcbi  Trhen  paid  to  noFroKaite. 

Where  real  property,  or  an  Interest  In  real  pT(^)«rty,  liable  to 
bf  dlBPoaed  of  as  prMCTibed  in  this  title,  Ib  iold,  in  an  aetton  or  a 
ppecial  proc-eeding,  specified  in  the  last  sectioD,  to  aatisfr  a  mort- 
gKge  or  other  Hen  therenpon,  which  acenied  during  the  decedent'i 
life-time;  and  iettera  testamentary  or  letters  of  adminlitration, 
upon  the  deoedenf  B  estBte,  were,  within  four  years  before  the  sale, 
iasned  from  a  surrogute'a  court  of  the  State,  having  juriBdict ion  to 
grant  them;  the  surplus  money  most  be  paid  into  t&e  snrrogate's 
eomt  from  which  the  letters  iisned  pursoant  to  the  prnvlsionH  of 
MCtion  twenty-fiTe  hnndred  and  thlrtT-seren  o(  this  code,  and  the 
reecipt  nf  the  county  treasurerH  shall  be  a  sufficient  dtschnrge  to 
the  person  paying  such  money.  If  the  Hale  was  made  pnrgaant  to 
the  dirertionB  cintqined  in  a  jndgmeut  or  order,  the  snrplus  re- 
maining afler  pnyment  of  all  the  liens  upon  the  propertr,  charge- 
able npon  the  proceeds,  which  existed  at  the  thne  of  the  de- 
cedent's death,  must  be  so  paid.  If  the  Bale  was  made  hi  aoy 
other  manner,  the  sarplns  exceeding  the  lien  to  natiHry  which  the 
property  was  Bold,  and  the  costs  and  wtpenaes,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
so  paid  over  by  the  person  receiving  that  money. 
h.  teas,  cb.  BBS.    Sm  I  2M8.     See  alM  Bole  flU 


t  2789.  lAiD'd,  IRSl,  1004.]      Id. I  kow  dUlrlbsted. 

Where  money  is  paid  Into  a  surroeate'a  court,  as  prescribed  In 

the  last  section,  and  a  petition  for  the  disposltioQ  of  property,  as 
prescribed  in  tliis  title,  is  pending  before  him;  or  is  presented  at 
any  time  before  the  diRtribution  of  the  money;  the  decree  may 
.provide  that  the  money  be  paid  to  the  exccntor  or  administrator 
to  be  applied  by  him  as  if  it  was  the  proceedB  of  the  decedent's 
real  property,  sold  pursuant  to  the  decree.  If  such  a  petition  is 
not  pending  or  presented,  or  if  a  decree  for  the  disposition  of  the 
decedent's  property  is  not  made  thereupon,  a  verified  petition, 
praying  for  a  decree,  directing  the  distribution  of  the  money ' 
among  the  persons  <<i.titled  thereto,  may  be  presentod  by  any  of 
those  persons.  Each  person,  who  would  be  entitled  to  share  in 
the  distribution  of  Che  proceeds  of  a  sale,  must  be  cited  to  show 
cause,  why  such  ^  decree  ahould  not  he  made.  Service  of  the 
citation  may  be  made  upon  all  the  persons  designated  therein,  by 
inbilshing  the  same  in  two  newHpapers  deaignatcd  as  prescribed 
n  article  flrat  of  title  second  of  this  chapter,  at  least  once  in 
each  of  the  four  successive  weeks  immediately  preceding  the  re- 
turn day  thereof,  except  that  personal  service  must  be  made  upon 
the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and  niflo 
upon  every  other  person  claiming  under  them,  or  either  of  them 
wTio  resides  In  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estab- 
llAed,  and  a  decree  for  diatributlon  must  be  made. 


ff 


n  ^arty  to  the  proceed- 

._„, „ ->  real  estate  directed  to 

be  Bold  the  court  most  consider  and  determine  whether  a  more 
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ailvautageouB  eale  can  be  made  of  such  real  estate  by  lucladinf; 
the  Hale  of  anch  right  cf  dower;  and,  if  it  shall  be  determined  by 
the  court  that  a  larger  sum  will  be  realized  un  such  sale,  appli- 
cable to  the  pBjiuieut  of  debts  and  fuoera}  eipeuscs,  by  iudud- 
lug  in  BUCk  Bale  the  risht  of  dower,  the  intereat  of  the  partj  en- 
titled thereto  shall  tiasB  thereby;  and  the  purchaser,  his  lieira 
UDd  assignB,  ahall  hold  the  property  free  and  discharged  from 
any  claim  by  Tirlue  of  that  right.  The  regulatioiu  and  provislona 
<i(  article  two  title  one  of  chapter  fourteen  of  this  act,  preaorib- 
illg  the  rales  of  practice  in  refatlon  to  the  right  ut  dower  in  ac- 
tioDa  for  the  partition  of  real  estate,  to  far  aa  the  same  may  be 
iippllcable,  shall  govern  and  control  the  diBposition  of  DwneyB 
realised  on  such  sale  irhlch  shall  belong  to  the  owner  of  said  risbt 
of  dower. 
L.  I»OS.  cb.  «M.     In  «fl«et  Hor  it,  MM. 

I  3MI1.  [AM'd,  1884,  ItMM.]  RestltntlaB  for  aaaeta  nhae- 
qaoBtlx  AlsoOTCriid. 

Where  a  decree  ha*  been  made  for  the  application  of  the  pro- 
ceedB  of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  afterwards  discovert;  or, 
for  any  other  reason,  money  or  other  personal  property  of  the 
decedent,  which  should  have  been  applied  thereto,  afterwarda 
coinea  to  the  hands  of  the  ciecwtor,  admlniRtrHtor.  lexatee  or 
next  of  kin.  the  heir,  deviaee  or  other  perann  aRfrriered  may  main- 
toin  an  action  to  procure  reirabursemenf  therefrom. 
L.  IWH,  cb.  T3S;  L.  IfiM,  eb.  TDO.    In  cSrct  Sept.  1,  ISOA. 

I  Z801-B.  [Added,  IM8.1  OoBTcyaBce  of  reftl  eat»te  fcy 
pxpenlor  or  udmlnlstrator  to  holder  of  eOHtmct  of  aitle 
made  by  decedeat. 

When  a  person  dies  seized  of  the  legal  title  to  landa  In  tUa 
state,  and  anutlier  pemnn  clninia  to  hold  the  lioneficial  interest 
JD  an  executory  contrnct  made  by  the  decedent  for  the  ante  and 
convcynuce  of  sui'li  Innds  to  the  vcudec  therein  named,  or  to  hia 
sufct'SBiint  in  iutereal,  the  e:>eciition  and  delivery  of  a  deed  of 
siK'h  real  estate  by  the  executcr  or  admlniatralor  of  the  decedeut'e 
cRtnte.  to  the  holder  of  nnld  contrnct,  hnvini;  the  etFect  of  con- 
veying all  the  riRbt,  title  and  interest  of  Iho  decedent  at  the 
time  of  Ilia  death  tn  and  to  snld  lands,  mny  be  authorized  and 
coiupellcd  upon  Ihu  applicatiou  nf  such  executor  or  adiniDistrator, 
npun  the  couditions  and  in  the  mnnner  hereluafter  provided. 
ITpon  receiving  written  notice  of  ony  mich  clnim.  subscribed  by 
the  claimant  and  requesting  that  pmceedingB  be  instituted  under 
the  pruvlsiona  of  thifi  section,  and  containing  particulars  aa  to 
the  date  of  the  contract,  the  nninunt  of  the  purciiaBe  price,  the 
time  or  times  when  inBtnllmenta  thereof  were  or  will  becom*  due 
and  payable,  the  num.  if  any,  admitted  to  he  still  due  or  unpaid 
thereon,  a  description  of  the  lands  In  question  n 
of  any  other  condition  npplyint;  to  the  vendee, 
administrator  may,  in  hi*  discretion,  apply  to  the  surrogate  from 
whi>«c  e.inrt  Ilia  letters  were  iKnurd.  for  an  order  autborixing  and 
directiug  him  to  execute  a  deed  of  such  lands  to  the  person  en- 
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titlail  Ibcroto  npon  eiicl)  tcmia  as  tli«  court  may  pr«flcribe.  Tbe 
exeoutur  ur  adiuiiiistratur  may,  iu  liis  disccctiou,  attept  from  the 
daimsut  a  (l('iio:iit  of  uiDiioy  to  Boure  the  oiitatc  for  any  costs 
and  expenses  of  the  applii-ation;  such  money  to  be  retslned  by 
tbe  exeFutoT  or  admiDistrator  to  the  extent  of  any  clouts  or  ex- 
penses  thus  paid  or  incurred  only  in  the  event  thnt  the  claimnnt 
neglects  unreasonably  to  tender  perfominuce  of  his  part  of  the 
cootnict,  or  to  be  ready  and  willing  to  perform  wUen  re<iuested, 
pursuant  to  the  order,  if  any,  to  be  cnUiccd  on  8u<;h  aiipJicuIion. 
The  application  aliall  be  by  pclitiou.  duly  verified,  which  shall  set 
forth  the  facta  hcreinaliove  provided  to  be  contained  in  said 
notice,  and  such  other  facts,  in  reliitiou  to  said  matter  as  may 
have  come  to  the  knuwledse  of  the  executor  or  adminlHtratoc, 
together  with  the  nnm^R  nf  the  deeedeut'a  heirs,  devisees  and 
survlt-ing  husband  or  wife,  if  any,  aud  of  all  persons  claiutiug 
auder  them  or  either  of  them,  so  far  as  known,  and  shall  yray 
for  a  citation  to  all  such  heirs,  devixceij,  wife,  widow  «r  per- 
sons, requiring  them  to  show  ceuae  before  said  aorrognte  (Ay 
an  order  should  not  be  entered  authorizing  such  conveyance. 
Upon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  io  opposition  thereto,  the  sutrogate 
nbail  make  snch  order  as  justice  requires.  If  It  la  found  that 
the  enforcement  of  said  contract  at  law  would  be  subject  to  a 
Talid  defense,  in  favor  of  any  party  to  said  proceeding,  the 
petition  shall  be  disniis.'ied.  If  it  is  found  that  such  contract  is 
valid  and  in  force  and  that  the  vendor  had  not,  in  his  lifelinie, 
effectually  conveyed  his  Interest  in  said  lauds  iu  fulfillment 
tliereof,  the  order  shall  direct  such  conveyance  to  be  made  by  the 
executor  or  administrator,  upon  receiving  the  balance  of  the  pur- 
chase price,  when  due,  if  there  bo  any  such  unpaid  balance, 
-which  amount  shall  be  specified  in  the  order,  or  upon  tbe  com- 
pliance by  the  claimant  with  any  other  crmdition  Imposed  on  him 
by  tbe  contract.  Under  such  order,  if  the  purchase  money  on 
the  contract  is  not  due  and  Ibc  claimant  elects  to  puy  the  whole 
amount  thereof,  before  maturity,  the  exei'utor  or  administrator 
shall  recelYe  tbe  same  and  Khull  thereupon  execute  and  <leliTer 
the  deed  herplnabove  provided  fur.  A  conveyance  inndc  in  pur- 
sunnce  of  suc-h  order  shall  he  bindiiic  on  all  of  said  persons  in 
iutcresl  who  were  duly  cited  id  the  proceeding.  An  order  dis- 
missing the  petition  shall  not  prejudice  the  right  of  the  claimant 
under  said  contract  to  a  civil  action  for  specific  performance  nor 
to  any  other  remed.v  then  existing  at  law  or  in  equity;  but  tbe 
delivery  and  acceptance  of  a  deed  of  crmveyance  executed  in 
pursuance  of  an  order  granted  as  prescribed  In  this  section  shall 
be  deemed  a  complete  fulfillment  of  such  contract.  An  order 
directing  a  conveyance  under  the  provisions  of  this  section  may 
be  enforced,  at  the  instance  of  the  person  entitled  to  such  con- 
TSjMice,  by  contempt  proceedings  iu  the  manner  provided  for 
TUB 
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the  enforcemeot  of  a  decree  uuder  Mction  tweDt;-QTe  hundred 
and  fifty-iive  of  Ibia  act,  prorided  it  ia  ahown  ihat  anch  peraon 
tendered  perfomiauce  of  hla  part  of  the  coiitracr.,  ur  wqh  ready 
and  able  to  perforiD  when  reiiueated,  within  a  reaBonable  time 
after  the  order  was  entered.  L'pou  auoh  a  proceediug  cuata  aod 
disbursements  may  be  allowed  utid  included  in  the  order,  payable 
from  the  eatate,  in  the  suma  specified  in  aection  twenty-fire  hun- 
dred and  sixty-one  of  this  acL 
A<I4«d  1v  L.  law.  cb.  va..  lo  eSKt  Sept.  1,  1908. 
7M 
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TITLX  Tt. 

•VwriaiaaM  rsUtiiig  to  ft  t««tftm«litftry  troitoa. 

1103.  iBtuBwdlals   accouBtluc;   «k*n   (Olaatafr. 


HJ; „ 

'    ~"  comp*!  JndlcUl  aettliBI 


E8O0.  FrDCMdlDa  dsod  rstars  ot  dUtion. 

mo.  JudloUl   KCtlamonc   on   petition    ot    tnutee. 

Kll.  Ceitiitii  vFOTliloDa  ot  tltls  tootlb  mule  apiillcable. 

38UL  Bamciia  to  detetmUit  coDttOTirilM ;   yiDportton  a 

3S1S.  BScct  Df   dSCCM. 

1814,  BettKuiloa  or  tiuit. 

MIB.  PetltlDD  tor  uootit;  tnm  teMameaUrr  trutM. 


381S.  Prowedlnga   wietti   tf(tamei)tr>7   ttnitM   ti   alaa   * 


f    aaoa.  [Am'd,      ISSO.]    latcmedlate     aoattutllWt     wto« 

An7  trustee  created  bj  adt  Uat  will  ukd  testament,  or  a^ 
painted  hr  anr  competent  autnority  to  execute  anr  triMt  cteatel 
bv  ecch  last  will  and  testament,  may  at  muf  time  file  an  IntMMM- 
diste  account,  and  ma;  also  aaniiallr  render  and  finallr  judldaUr 
settle  his  accounts  before  the  surrogate  of  the  coantj  h&vinx  Joito- ' 
diction  of  the  esta.te  or  trust,  in  tbe  manner  provided  bj  law  Hoc 
the  final  judicial  eettlement  of  the  accounts  of  execoton  and  aA- , 
minlatrators,  and  ma;  (or  that  purpose  obtain  and  aerre  In  tba 
same  manner  the  ueceasary  cilationa  requiring  all  seraons  iater- 
eeted  to  attend  such  fiDal  settlement;  and  the  decree  of  the  inr- 
roeate  on  snch  fiual  setllement  may  be  appealed  from  in  the 
manner  provided  for  an  appeal  from  a  decree  of  a  snm^ate'a 
court  □□  the  final  settlement  ot  the  acconnts  of  an  eiecutor  or 
ndntinlstralor,  and  th«  like  proceedinge  shall  be  had  on  sack  a|>> 
peal;  in  aJl  sach  annual  accouDtinga  ot  such  trastees,  the  •Utq- 
gate  before  wbooi  such  acconuting  may  be  had  shall  aBow  to.  ■ 
the  trnstee  or  trustees  the  same  compensation  for  his  or  their 
servicei,  by  way  of  commisHlon,  as  are  allswed  by  law  to  eiecv- 
tors  and  administrators,  besides  their  jucrt  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  ia 
section  twenty-five  hundred  and  siity-two  of  this  act;  the  decre* 
of  the  surrogate  on  8ueh  final  aimnal  settlement  of  an  accooot  pro- . 
Tided  for  in  this  section,  or  the  Gnal  determination,  decree  or 
judgment  ot  the  appellate  tribunal  in  case  of  appeal,  shail  have  th« 
•ame  force  and  effect  as  the  dpcree  or  judgment  of  any  other  court , 
of  competent  jurisdiction  on  the  trna)  settlement  of  soefa  acconnta, 
and  of  the  matters  relating  to  such  trust  which  shall  have  be«a 
embraced  In  Buch  accounts,  or  litigated  or  deteimiited  «u  antU" 
settlement. 

Bu«d  «B  U  IMS.  rh.  HE  (H  sam.  TOO).  *n4  L.  IBST,  eb.  TBI,  I  1  (f  BaB. 
1«T);  L.  1871.  eh.  «2  (D  Bdm.  M);  t.  1886.  cH.  BIS. 
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tee,  or  in  tlie  Bppllcatioii  thereof,  or  ol  the  incouie  or  other  pc*- 
ceeda  thereof,  the  surrog&te  ma;,  ia  hia  discretion,  make,  at  tuv 
time,  an  otiet  requiring  a  teMavqeiitarr  tiavtee  to  render  •»  inter- 

BuBd  DD  L.  18M.  eta.  lis  <«  Mm.  Tet).  lad  L.  IRST,  cb.  TBI,  I  1  IT  Ma. 
MT);  L.  UTl,  «h.  MI  (6  Bdm.  »4|:  L.  ISBfi,   i«.  BIS. 

I  aSOA.  PeUtlan  to  eaaapel  parnen*  of  debt,  le«a«Tt  «tK 
Where  a  person  ia  entitled  bj  the  terma  of  the  vill  to  the  jtaj- 
ment  of  money,  or  the  deliver;  of  peraonal  propert;  bj  a  testa- 
mentarr  trastee,  he  may  present  to  the  sarrocate  s  court  a  wrlttea 
petition,  dulr  verified,  settius  forth  the  facta  which  eulitie  hltn  to 
tbaiwrment  or  delivery,  and  praying  for  a  decree,  dir«etiag  pay- 
ment  or  delivery  accordingly;  and  that  the  teatameDtar;  tnotee 
may  be  ctted  to  show  caase  why  such  a.  decree  should  not  l»e  made. 
If  the  petitioner  la  so  entitled,  only  upon  the  happeoInK  of  a  aoB- 
tingencr.  or  after  the  expiration  of  a  certaia  time,  he  moat 
■how  in  hia  petititw  that  bis  right  to  the  money  or  otlier  proper^ 
haw  become  absolute.  Upon  the  prescQtHtion  of  the  petition,  the 
BurroKftte  must  iBiue  a  citation  accordingly. 

Id. 

f  tt&OK.  M.|  yroDeedliiKa  upon  tetnrii  oC  oltatloa. 

Upon  the  return  of  a  citation,  issued  aa  prescribed  iu  the  laat 
sectioa,  if  the  testaneatary  trustee  filea  a  ■n-ritten  answer,  duly 
Ttrifted.  aettiDK  forth  facts,  which  show  that  It  la  doubtfnl. 
whMher  the  petttlimer's  claim  is  yalM  and  legnl,  and  dearioe  its 
TKHdIty  or  legality,  absolutely  or  upon  his  Inforination  ana  belief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejndtce 
to  an  acliou  Id  behatt  of  the  petftlooer  for  an  accountiUK;  other- 
wlbe,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
partfM,  and  must  make  such  a  decree  in  the  prcmfsps  as  Jnatlce 
revn^es.  In  a  proper  case,  the  decree  may  require  the  teata- 
meotarr  trustee,  who  is  unable  to  deliver  personal  propeny,  to 
wbldi  die  petitioner  is  entitled,  to  pay  the  Talne  thereof. 

(  aao*.  14.  t  otber  U'tmamm   latervstvd  to  be  clto«. 

Whtre  It  appears,  upon  the  preseatetloD  of  a  petition  as  pre- 
scribed In  the  last  section  but  one,  that  a  decree  made  pursuant 
to  the  prayer  thereof,  might  affect  the  rights  of  other  peraons  with 
respect  to  the  eilule  or  fund  held  by  the  testnmentnry  trurtee. 
the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  eitation,  or  upon  the  hearing, 
and  it  also  hppears  presumptively  that  the  petttioner  la  entitled  to 
a  devree,  all  the  persons,  whose  rights  may  be  so  alFected,  most 
be  broaght  in  by  supplemental  citation  before  a  decree  Is  made. 

Id. 

I  BS«7.  'Whs*  ■nrroarnte  mitr  oompel  JbAIoImI  scttla^eBt. 

In  -either  of  the  following  cases,  the  surrogate'i  court  may,  fram 
time  (o  Utae,  compel  a  Judicial  settlement  of  the  account  of  a  tea- 
tamentary  trustee: 

1.  Altera  otM  year  has  expired  since  the  will  waa  admitted  to 
probate, 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea- 
son, his  powers  have  ceased. 

3.  Where  the  trVatS,  or  one  or  more  distinct  snd  sepanrte  trwrts. 
er««itad  by  th*  tetma  of  the  will,  have  been  executed,  er  ace  rMd)' 


TESTAMENTAnY  TRUSTEE. 


any  moner  or  other  penoua)  proportr  Irom  tbe  truitee. 

I  9808.  Wk«  nar  apply  tkeref or.  '      " 

A.  petftlon,  praying  (or  a  Jodldtil  KtUement,  as  tWvfcrftM  la 
tbe  lut  section,  end  t&at  tbe  testamentai;  trUBte«  m^y  be  dl^ 
to  abow  cause,  why  he  ahoulfl  not  render  and  settle  hli  accoiiu'^ 
may  be  pre«ciitetl,  by  any  person  beneficially  interested  in  tofe 
esecntiou  of  any  ot  tbe  tTUBts;  or  by  any  person  in  behoU  o£  aj) 
infant  io  beneficially  lntcii>«tHl:  or  hy  n  surety  tn  the  bood  ot 
the  testamentary  trustee,  giren  as  prescribed  in  this  title,  or  by 
the  legal  represeiitatlvc  of  sncb  a  surety.  Upon  the  preaeutHtloD 
of  the  petition,  the  surroKute  must  Issue  a  citation  accordlngtr, 
unless  the  account  of  tbe  testamentary  trustee  has  been  Jutil- 
daily  settled,  within  a  year  before  the  petition  la  pres^liUea:  la 
which  case,  the  surrogate  may,  in  his  discretion,  eatertaia,  ojr 
decline  to  entertain,  the  petitMU. 

f  iBWtP.   Pm«eeAlB(s  npsa  refim  at  alMtlan. 

Sections   2727  ond'  2728  of  tbix   net  oroly  to  the  proeeCduig* 


_  _  cifatian,  issued  as  prescribed  in  the  last  aectiou,  and  ti 
testameDtary  tmatec  to  whom  the  citation  is  directed. 


the  t 

I  3810.  JadlclKl  aettluBnt  ok  pctiaoa  nt  tmstvc 

When  one  year  haa  exinred  since  the  probate  of  the  will,  oe 
wh«D  the  trusts,  or  one  or  more  distinct  and  separate  trasta, 
created  by  ttie  will,  have  been,  or  are  ready  to  be,  fully  executed, 
a  testanjentary  trustee  may  present  to  the  mrrcwaf e'a  court  -m 
petition,  dijJy  veii&edi,  aettiiur  forth  the  facts,  and  praying  that 
bis  account  mtu-  be  jndiclairy  settled;  and  that  all  the  peraonri 
who  are  entitled,  absolutely  or  contingently,  by  the  te^ms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fnnd,  or  In  the 
proceeds  of  property  held  by  the  petitloasr,  oa  n  part  of  bis 
' be   cited   tc    -"--J   "■-   -•■' ""• ■"-- 


■nrrogate  most  Issue  a  citation  accordingly.     Sectious  Hiia 

aad  2781  of  this  act  apply  to  tbe  proceedingB  upon  the  re 

a  citation.  Issued  as  prescribed'  in  thia  section,  and  to  the  testa- 


mentary  trustee  whose  account  Is  to  be  settled.  Aav  persoD, 
althoagn  not  named  in  tbe  citation,  who  la  beneScially  Interested 
in  tlic  estate  or  Innd  which  came  to  the  petitioner's  hands,  or. 
In  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
fnnd,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the 
lieacuig,  and  thua  mabe  himself  a  party  (o  the  special  proceeding. 

I    a»H.   CePt«la    ppavUlous    ot    title    laartA    mMle    ap- 

»Il««kte.  

Betftims  2734  to  27S7,  both  ineluslTe,  BMtl«im  2739  Co  S7<<I,' 
.both  InclUBlve,  and  sections  2748,  2744,  and  2T46  of  tKlff  act, 
Lipply  to  and  regnlate  the  like  mattem,  where  a  teWanjewWiT 
'faiiatec  aecotmta,  as  prescribed  in  tfata  title:  except  SB  OtberWne 
Ljjifcflbed  hi  tlie  next  two  sections.  To  imcti  account,  filed  as 
liimacrlbed  in  tbla  title,  nutrt;  be  annexed  tin  nflMatit,-  in  tbe'form 
IpMcribed  In  seetion  2733  of  this   act,   for  the  affidsTit  t"    "-" 


[auRczed  to  tbe  account  of  an  executor  or  ndminlstrntot:  MtceM 
itlwt  th«  exprcMloQ,  "the  trusts  created  hf  th»  wlH",  wlih 
■ueh  odier  «eMirlptl«i  «f  the  trust,  u  la  neoessary  to  toentHr 
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It.  Euut  be  ■ntNtitntcd  la  pUoe  of  tke  words,  "thm  MtaU  it 
the  dMcdent". 


J  other  isBUec  are  determined.  It  such  a  cod- 
trovertr  rcDiHiDH  uadetermiDed,  after  the  dptermlnatlcui  of  all 
other  queetlonS  npon  which  the  distribution  of  the  fund,  or  the 
deliTery  of  the  personal  property  depends,  the  de<u*ee  mnst  direct 
that  a  auia,  auiGcient  to  Batisfy  the  claim  in  controreraf,  or  the 
proportion  to  which  it  la  entitled,  together  with  the  probable 
amount  of  the  Interest  ond  costs,  and,  If  the  case  bo  rcquirea, 
ttat  the  persocal  properly  in  controTcrsf,  be  retained  in  tbi 
bands  of  th*  acconnting  party;  or  tbftt  tfie  nioaev  be  depoaited 
In  a  safe  bank  or  trnst  company,  snbjpct  to  the  anrroKnte'i 
order,  for  the  purpose  of  being  applied  to  the  paTment  at  tk( 
claim,  wbea  it  !h  due,  r^covc.-t-d,  or  settled:  Btid  that  io  nt«eft 
thereol,  as  Is  not  netxlrd  for  that  purpose,  be  afterwarda  dt 
tribnted  acccrding  to  law. 

I  asiS.   EWeet  of  decree. 

A  decree,  made  npon  n  Judicint  settlement  of  the  acconnt  of 
» teatfttneutary  trasteo.  m  i>ii>BeT<bFd  In  thia  title,  or  the  judgment 
Tvndesed  npon  an  appeni  fKi>m  siieb  a  decree,  baa  tbe  aame  (ore*, 
sa  a  judgment  of  the  supreme  conrt  to  the-  same  effect,  as  againtt 
earii  party  who  .was  dtity  cited  or  appeared,  and  every  petaoa 
vrho  Would  be  bound  by  mcb  a  Jadgnetrt,  rendered  in  an  sctial 
between  the  same  parlies. 

L.  IBM,  eb.  IID  (B  Edm.   TOO), 

I  0814.  Real«BmUOB   of  troat. 

A  teetamentary  truatee  may,  at  any  time,  present  t»  tile  sum- 
fate'a  conrt  a  wrUten  tietitlon,  duty  reriaed,  prajlnc  Ibkt  Ui 
account  may  be  Judicially  settled;  that  a  decree  m^  IhonimM 
be  made,  aUowing  bim  to  resign  his  trust,  and  discbandnf  tup 
accordingly;  and  tbnt  all  persons  who  are  entitled,  abaMat^ 
or  contingently,  by  the  terais  of  the  will  or  by  operation  of  U<*> 
to  i-hare  in  the  fund  or  estnte,  or  the  proceeds  of  any  propcrO' 
held  by  the-  petitioner  ns  n  pnrt  of  bis  trust,  may  be  cited  to  ahoai 
cause,  why  such  a  decree  shonld  not  be  made.  Tbe  pettUoa 
nmst  set  forth  the  facts  upon  which  the  application  Is  fooided: 
~~'  't  must,  in  all  other  respects,  conform  to  a  petlttffn  preWDted 


(or  «  Jndtetal  •ettl^'ment  of  the  aeeonnt  Ct  a  teitampntniy  .- 

na  preecrlfaed  in  thia  title.  The  surrogate  may,  in  hia  diaer^ttoB,- 
eqtastalii  pr  decline  to  entertain  the  petition.  If  he  entertaliiB 
tt,  the  proeeedims  must  be,  in  all  respects,  the  same  aa  niKM  a 
petition  far  a  JudicU)  settlement  of  tbe  petitioner's  aeciMafcr. 
except  that,  npon.  the  hMtring,  tbe  ewrrogate  mnat  fint  deterndoi^ 
whether  siiScleDt  reasona  exist  tor  giantiuK  tbe  prayer  ot<lh^ 
petltkm;  and,  if  be  determln«a  that  tJiey  uljrt.  he  most  nafca, 
an  order  .accordingly,  and  allowing  the  petitioiwr  to  auLuiMt 
for  the  porpose  of  betng  diecbarged.  iFpon  tke  petlti^MfV 
fHlly  acconntlng  and  paying  all  money  btiongluit  to  the  tr«at. 
tmi  dellTsriBg  ul  booka,  papers,  and  other  propertr  Of  Ute  tnrt, 


TESTAMENTARY  TRUflTEE. 

__     _   .'Ither  into  the  iurroea 

gate  directs,  a  decree  maj  be  made 
and  diBchaijiilnK  binx  accordiuslj. 
Su  L.  iOta,  cb.  SN.  I  8. 

I  aSlK.  FeUtlDn  for  meenrlty  trout  teBtaneatkrr  tvmste*. 

A117   person,   beae&cinllr    interested    in    the   execution   of   tlw 
trnat,   mi^  preeent  to  the  onrrogate's  conrt  a   written  petition,' 


dnlr  verinedj  aettins  tot;tb,  either  upon  his  knowledge)  or  upoQ 
his  information  and  beliet,  an;  fact,  respecting  a  testameotarf 
tcuste&  the  4si«leDce  of  which,  if  it  nas  interposed   as  An  ab-. 


iectioD  to  ^autiiia  letters  testamentary  to  a  person  named 
k  executor  in  a  will,  would  make  it  necessar;  tor  such  a  person 
JO  give  security,  In  order  to  entitle  himselt  to  letters;  and  pray- 
ing for  a  decree,  directing  tlie  test  a  men  tar;  trustee  to  glTe 
secoritr  tor  the  pcrCormonce  of  his  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  miide. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
-MM  ■  dtitlon  accordlHgly.  Upon  ibe  return  of  the  ritaUon, 
«  ieeitf,  rMOfring  the  testamentary  tmstee  to  glre  such  sectiritj, 
■Mr  be  maae,  in  a  caae  where  a  penon  so  named  as  exeeutsr 
«an  entitle  himKlt  to  letters  teatamentary,  aaij  by  gtrlBg  a  bond; 
but  Dot  otherwls?. 

I  asie.  Secultri  bow  alTv*. 

Tb*  secariLy,  given  as  prescribed  In  the  iMt  section,  most  be, 
s  bond  to  the  same  effect,  and  in  the  same  form,  aa  an  eaecntor'a 
bond.  Sach  provisloQ  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  ilabllitiea  of  the 
portlea  thereto,  or  any  of  them,  including  the  release  of  the 
'  bond,   apply  to  the  bond  M 

i   3S17.  RemoTsI   of  tert>Bielst>rr  Irmatmm.' 

In  either  of  the  following  cases,  a  person  benefidaUy  interested 
in  the  execution  of  the  trust,  may  present  to  the  snrrogate'i 
court  a  written  petition,  daly  reriOed,  setting  forth  the  facta,' 
and  preyiog  for  a  decree  removing  a  testamentary  tmstee  from 
his  trtist;  and  that  he  may  be  cited  to  show  cause,  whj  irch  a. 
decree  should  not  be  made: 

1.  Where,  if  he  was  named  In  n  will  as  eKecutM,  letters  4e*- 
tamentary  wonld  not  be  Issued  to  bim,  t^  reason  of  Us  personal 
diaqnaliflcation   or  Incompetencr. 

2.  Where,  by  reason  of  his  having  wasted  or  lmpr«l)erl:r  '•V' 
plied  the  money  or  other  property  in  his  charge,  or  InrestM 
numer  In  secnrities  unauthorised  by  law,  or  otherwise  Improivl- 
denttr  managed  or  Injured  the  property  committed  to  his  charge^ 
or  by  reason  of  other  misconduct  In  the  execution  of  his  trvst; 
or  dtebonesty,  drunkenneHS;  Improvidence,  or  want  of  under- ' 
standing,  he  is  unfit  for  tbe  due  execution  of  his  trust. 

8.  Where  he  has  failed  to  give  a  bond,  ss  required  by  ■  decree, 
made  as  prescribed  in  the  last  two  sections;  or  bss  wtlfnlly 
Kfneed,  or  without  good  cause  neglected,  to  obey  a  dIrectloD' 
of  tbe  snrrogate,  contained  in  any  other  decree,  or  In  an  erder. 
Bade  u  prescribed  in  this  title;  or  any  prorislon  »f  Uw,  ralatinf 
ts  the  dTecharge  of  his  dnty. 

» m.  g.  no.  <*.  1. 1 T.  D,„„„„,.,Gooyle 

741  o 


112818-19  SURROGATES' COURTS.  c.  I8,t.« 

i  £818.  lAm'd,  1884,  1»03.]  Appolntmeat  of  ancceaaor.  i 
When  a  porsoti  named  iu  a  will  an  sole  testamentary  tniati«  I 
dies  prior  to  the  probafe  of  the  tvill,  or  bj'  an  instnmient  iu  ' 
writing  rcuounepH  his  appointment,  or  wlleci,  a  xole  tfHtaineiitiir)r  I 
trustee  4'^^>  <"'  beeoues  a  luuatiu,  or  in  hj  a  decree  of  the  ttur-  | 
rogute'K  court  rcinuveil  i>r  allotveil  to  I'CKiijn,  mid  the  trust  bat 
not  tweD  full;  executed,  the  Rami;  court  uia;  aiipolut  his  nor- 
cefMor,  DQlewj  rnich  un  appointment  would  coutraTeuc  the  exi>riMi 
terms  of  the  will.  Where  one  or  two  .or  more  persons  naui^l 
ill  B  will  as  tPStmneDtarj  trustees  dies  prior  to  the  probate  of 
tbe  will,  or  by  an  inHtrumcDt  in  writiug,  reuouQces  his  or  tbeir 
appointment,  or  when-  one  of  two  or  more  testameutary  trastees 
dies  or  bceomes  a  lunatie,  or  is  by  a  decree  of  the  surroRatc'-' 
court  rcmoTed  or  allowed  to  resign,  a  Huccessor  shall  not  br 
aii]tointcd,  e?L('ep(  where  such  appointment  is  necessary  in  nrdiT 
to  cuiupty  with  the  e^tpress  terms  of  the  will,  or  aniess  the  nnmi' 
court,  or  the  supremi'  uourt,  shall  be  of  the  opinion  that  llii- 
nppuintmctit  of  a  MuecesiNor  wvnld  be  fur  the  benefit  of  the  cestui 
que  trust.  Unless  and  until  a  sticceflBor  1*  appointed  the  remain- 
KiK  trustee  or  IrusliSes  may  proceed  an*  eiecote  the  trnat  as 
fully  Hs  if  Hueh  trustee  (iir  trusIcesV 'h*d  not  died,  renoiinceil. 
hecome  a  IiiDatic,  been  retiic)Ted  or  resigned.  Where  a  derrii' 
removing  a  trustiv  or  diix'harKini;  blm  upon  bin  rcHiicnalion  do"^ 
not  designate  his  successor,  or  the  pcrsoo  demicnated  therein  does 
not  qualify,  the  Huccessor  must  be  nppornted  and  must  qnalif;' 
in  tHe  manner  prescribed  by  law  for  tne  aiipntntnient  and  qnali- 
Qentlbn  of  au  adminlMtrator  with  the  will  aunex<>d. 

L..  ISTO,  eh.  305,  I  3:  1  B.  S.'  T30,  cb.  1.  H  OS,  Tl;  L.1SM,  cb.  4W.  L.  IBW. 
ch.  3T0.     Id  I'lTert  Ubt  <I.  1M)3. 

I  2816.  PracepdlUKs  n-here  Icatani'nlarr  tnutce  la   also 


♦  ACfUtor  0- _. .-^.._   — --    -   .    -  , 

pr-'ceediiws  tiiken  by  or  against  him.  as  prescribed  in  this  title. 
do  not  affccl  hiui  us  cxci'Ulor  or  adniiniwtrator,  or  thBCTcditors 
of,  or  persons  interested  in,  the  general  estate,  eseept  in  out*  of 
t£e  folTowtne  cases: 

1.  Where  lie  presents  a  petition,  praying  for  tbe  rerocntion  of 
his  letterH.  he  may  also,  iu  the  same  petition,  set  forth  the  fact". 
upi>n  kIiowIlb  which  be  would  be  allowed  to  resign  as  lentil* 
nlcntary  trustee;  and  may  theren^ioii  pray  for  n  deeree  alluivins 
him  H(i  lo  resign,  and  for  a  citation  accordingly. 

Z,  Where  a  piTSon  presents  a  petition,  praying  for  the  revoi-n- 
tlun  of  Icllem  issned  to  an  executor  or  admlnislrator;  and  any 
of  the  fai'ta  set  fr)rth  In  the  petition  are  made,  by  the  rmvlaionB 
of  this  title,  sufflcicnt  to  entitle  the  same  person  to  present  a 
petition,  praying  for  the  rciuoval  of  a  teitHmentary  tmslee:  the 
petitioner  may  pra.v  for  n  decree,  removing  the  person  complained 
of  in  both  eanacltieS,  and  for  a  citalinn  accordingly. 

In  either  cose,  proceedings  ui>iin  the  petition  for  the  resifnin- 

tion  or  removal,  ns  the  case  rcijuires,  of  tlie  testamentary  tru»tw- 

and  fftr  the  Judicial  settlement  of  his  aeeonnt.  may  be  taken,   as 

PTPSti:ibFd  Id  this  title,  in  connceiion  with,  or  separately  ft-om, 

T4a 
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TES^AMEKT.iHV    TRUSTEE. 


I   2820.  Apvllcallon   ot  (his  title. 

Tlu?  pruvisioDB  ot  this  litle  ni)ply  to  a  trust  created  t 
af  a   rexideat  of  (lie  Statu.  t>r  rcla tins'' to  real  proii~~~ 
witliiu  tlie  Stale,  n-itliout  reKanI  tu  tbc  resideuce  o 
[tf  the  time  of  tlie  execution  of  tlii>  w'" 
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Tl'i'liB  TH. 
TroTlatona  nlattng  to  k  (mui^iiuL 


ABTIOLB  FIRST. 

Appointment,  removal  and  resignation  of  a  general  puanKoN. 

Bw.  1821.  Power  o(  court  to  appoint  (oanlliiDi. 

2822.  PuLlllon  for  appolntiuMrt.  by  iD.'iiiI  OTn  dmnrtn. 
282FI.  r-ootrnts  of  pelllloD  :  rltition. 

2825.  AppolDtmnt  of  gmrdlu. 

aeS9.  GntrdUn  to  b«  nuaitDiite'l  hr  liifsnt. 

2837.  Apiwlntment  ot  temiiorarr  (uiirillHu   for  Infuit  Dndet  tvatem. 

EB18.  Term  ot  rMm  of  tHnporsry  (uardlan. 


28W.  Appll«lliMi  bx  juarJisu  (or  rrv  >.  .iilon  ot  letlwfc 

aS-IT!   Wonl    or   iiF«   KiiHnlltlii    mar    nqntiv   ■••miuilli)(. 
2S3S.  Appllratlon  Tor  anrlltary  Irtlem  to  fi'iTlin  luardlm. 

ZS41.  Appllcattm  ot  the  last  srctton  to  tannn  (uaidlani. 
I  3821.  Power  4>f  coart  to  iippolst  SHBrdiKBS. 

The  HurroKate's  court  has  the  like  power  and  nnthoritj'  fo  ip- 
point  a  Kt'iiemt  KunrJian,  of  the  pprsuD  or  of  the  property,  or 
briih,  of  on  infnnt,  wliioh  the  clianoellor  hiiU,  on  the  thlrtr-fiwt 
liny  of  D(-i«niber,  eigbtpen  hundred  aad  forty-six.  It  has  alia 
pover  and  authority  to  sppoiut  n  gtoerul  gunrdiaii,  of  the  person 
or  of  the  prc)i)erty,  or  both,  o£  an  infant  whose  father  or  mother 
Ih  lIvitiK,  and  to  appoint  a  geoeral  guardian,  of  the  property 
only,  of  an  infant  married  woman.  Such  power  and  authority 
must  be  exercised  iu  like  manner  as  they  were  eierrtaetl  by  the 
court  ot  chancery,  subject  to  the  provislona  of  this  net.  The 
same  person  may  be  appointed  guardian  of  an  infant  in  both 
capacities:  or  the  guardianship  of  the  person  and  of  the  property 
may  be  committed  to  different  persons. 

2  B.  a  IGI.  I  a  a  Bdm.  IBT);  I..  ISTO,  cb.  3U  (T  Bdm.  TlS)i  h.  UO, 
A,  TM  (2  Gdm.  132).     Sea  Knlei  iiSt. 
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I  2SSa.  [Ain'd,  IMW.]  PetltloB  tor  »pp«lBtm«>t,  hr  IM- 
tnal  over  fovrieen. 

In  either  of  the  followioK  cases,  an  infaat  of  the  age  of  four- 
teen rears  or  upwards,  may  preaeiit,  to  the  nurrogQte'g  court  of 
the  coimtj  in  wttieh  he  residea;  or,  if  he  is  not  a  resident  of  the 
slate,  to  the  surrogate's  wurt  of  the  count/  in  which  any  of  his 
property,  mil  or  pcnODal,  Is  Eknated;  a  written  petition,  duly 
TetiGed,  setting  forth  the  facta  upon  which  the  jurisdiction  of 
tbe  court  depends,  and  prajing  for  a  decree  appointing  a  geu- 
enl  guardian,  eitliec  of  his  person,  or  of  his  property,  or  bolh,  as 
the  case  reqnirei;  and,  if  neaesinry,  that  the  persons,  entitled  hy 
law  to  be  cited  npon  such  an  application,  may  l>e  cited  to  nhow 
cause,  wtiy  such  a.  decree  should  not  be  miidc: 

1.  Where  such  a  general  gaaidiao  has  not  been  duly  appointed, 
either  by  a  court  of  competent  jurisdiction  of  the  state,  or  by 
tbe  will  or  deed  of  hia  fatbei  or  mother,  admitted  to  probate 
or  aulbenticuted,  and  recorded,  as  prescribed  in  secti^m  twenty- 
eight  hundred  aud  fiftj-oue  of  this  act- 

2.  Whete  a  generitl  giiardtaa  so  appointed  bae  died,  become  In- 
competent or  disqualified;  or  refuses  to  act;  or  has  been  removed; 
or  where  his  ferm  of  office  has  expired.  Whete  the  petitioner  is  a 
soo-ceeident  married  woman,  and  the  petition  relates  to  personal 
property  only,  it  must  afflrmatlvely  aliow  that  the  property  Is 
nut  subject  to  the  control  or  disposition  of  her  husband,  fay  the 
law  of  the  petitioner's  residence.  Where  an  infant  in  one  of  the 
cases  mentioned  in  this  section  has  xefuned,  or  for  ten  days  ba« 
failed,  to  present  the  petition,  tbe  surrogate,  upon  notice  to  be 
giyen  in  such  manner  as  be  shall  direct,  to  the  infant  and  tti« 
per»ons  who  would  be  entitled  by  law  to  be  cited  upon  the  appli- 
cation of  the  infant,  shall  proceed  to  the  appointment  of  a  general 
Kuardinn  of  the  property  of  the  infant  in  tt>e  same  tnanner  aa  if 
the  infant  had  duly  presented  the  petition. 

2  R.  S.   150.  I  4   (£  Kilra.  IBT):  L.  13T0,  fit.  BB  (T  Bdm.  t»»}:  I.  ISTt. 

cbu  32  <o  n^m.  sgj.   Am'a  br  h.  leoe,  di.  asi.   in  toett  8«pt.  1,  lam. 
I  2823.  Contentii  of  petltlom)  cIIbIIob. 

A  petition,  presented  as  proscribed  in.  the  last  section,  must 
al«o  state  whether  or  not  the  futher  and  mother  of  the  petitioner 
are  known  to  be  liring.  If  either  of  them  is  known  to  be  living, 
and  the  petition  dues  not  pray  that  the  father,  or.  If  he  is  dead, 
that  the  mother,  may  be  appointed  the  general  guardian.  It  must 
Bi-t  forth  the  eircumstances  which  render  the  appointment  of 
a-iother  person  expedient:  and  mijctt  praj-  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
issued  to  the  father  of  the  petitioner,  must  be  serred  at  least 
ten  days  before  It  is  returnable.  Where  the  case  is  within  sub- 
division scvond  of  the  last  section,  the  uetition  must  pray  that 
the  person  formerly  appointed  general  gnnrdinn  may  be  cited; 
nntess  it  Is  sbown  that  he  is  dead.  The  surrogate  must  inquire, 
and  oscertaiB  aa  far  as  practicable,  what  relatives  of  tbe  infant 


DoliiHihyGoOHlc 


II  2824-27  SURROGATES'  COURTS.  c.lB.t.  7,4.1 

raBlde  In  his  coDDt?:  and  lie  nay,  in  bis  ditcretion,  cite  any  reli- 
(ive  or  class  of  relalivea  of  the  infant,  residing  in  that   coonty 
oT   elsewhere,    to   show   cause   why    the    prayM   of   the   petition 
Should  not  be  granted. 
u  isTo.  A.  S41  (7  nam.  Tie). 

I  2SS4.   I«.|  wbcR  veHtlsacr  U  a  m«rrfr4  -tromUB. 

The  lost  section  applies,  where  the  petitioner  is  a  married 
woman;  except  that  her  hiishHnd  mnat  aUo  b«  cited,  and  that 
the  mirruKate  ma;,  in  his  discretion,  make  a  decree,  appointing 
a  guardian  of  her  property,  withont  citiag  Qer  father  or  her 
mother. 

I  asfls.  AptfolDtiBcnt  of  arnAvdiaB. 

Upon  the  return  of  the  citation,  the  snrrogBte  mnst  make  snoh 
a  decree  hi  the  premise*,  as  Justice  requires.  He  may.  In  his 
discretion,  hear  nllegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  Is  not  issned,  the  snrrogate  must,  npon  tlie 
presentation  of  the  petition,  inquire  into  Che  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inqniry  into  the  amoant 
of  secnrlty  to  be  reqnired  of  the  gnnrdian,  he  may  issue  a  aub- 
poena,  requiring  any  person  to  attend  before  him,  to  testify  re- 
specting any  matter  involved  therein.  If  he  is  salistied  that  the 
alteenttons  of  the  petition  are  trne  in  fact,  and  tliat  l]ie  interests 
of  1]ie  infant  will  he  promoted  by  the  appointment  of  a  general 
guHriiJun.  either  of  his  pfreon  or  of  his  property,  he  mnst  make 
a  decree  accordingly,  except  that  a  guanlian  of  the  person  of  a 
married  woman  shall  not  tie  appointed.  In  a  proper  case,  be 
max  appoint  a  ^neml  gnardian  in  one  capacity,  wSlhoiit  a  cita- 
tion and  is»iue  a  citation,  to  show  cttnse  against  the  appulDtment 
ot  a  general  guardian  In  the  other  capacity. 

a    R.    S.    1,11,    f    8    (i   Blm.    157). 

1  9RZI1.  Gnardian  to  be  Bonalnated  br  Infant. 

A  BUnrdlun.  appointed  npon  tlie  application  of  an  Ittfaot  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  thia  article, 
must  be  nnniltmted  by  the  infant,  anbject  to  the  approval  of  the 
surroiAte. 

2  U.  H.  ISO,  (  t   [2  KOm.  137). 

i  SRST.  Appointment  of  temporair  snardlan  for  Infant 
nnd«r  foorteeu. 

A  relative  of  nn  infant  under  fourteen  years  of  age.  or  any 
iitlicr  person  in  bL>half  of  Kueh  an  infant,  may  present,  to  the 
s.nrrogate'B  court  of  the  wiUDty  in  Which  the  infant  resides;  or, 
if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
Uie  ci.nnly  In  which  any  of  the  infnnt'a  property,  real  or  personal, 
is  sitnated;  a  written  petition,  duly  verified,  setting  forth  the 
fiM'lB.  upon  which  the  jiirindictinn  of  the  court  depends,  and  pray- 
ing for  a  decres  appointing  a  gnardian  of  the  person,  or  of  the 


DoliiHihyGoOgle 


c.l8,t7,a.l  GENERAL  GUARDIAN.  112828-30 

property,  or  both,  of  the  Infant,  to  aerre  antil  the  infant  attaiDs 
the  age  of  fourteen  yeftrti,  and  n  siiFoessor  to  tlje  guardian  in 
appointed.  The  oaeeH  in  which  Bueh  a  Kuardian  may  be  npnointca, 
the  contentH  irf  the  petition,  and  tht  proceedings  thereupon,  nre 
the  same,  »«  premrlbed  in  the  foregoinB  seetiona  of  this  article, 
with  reapeet  to  the  ni^wintment  of  n  seneral  tcnardian,  npon  the 
petition  of  an  infnnt  of  the  age  of  fourteen  rears  or  upwanlx; 
except  that  the  HUrroKate  must  nominate,  as  well  as  appoint,  the 
tetivorary  gnardian. 
S  B.  S.  131.  I  G   t£  Edm.  1ST). 

I  S88S.  Term  of  oMce  of  ttwtpormrjr  KU^Alam. 

The  term  of  office  of  a  euardian,  appointed  na  preacrlbfld  In  the 
last  section,  expires  when  the  Infant  atlains  the  ace  of  fouiteeo 
years.  But  after  the  infant  attains  that  age.  the  peniou  bo  ap- 
poiated  continues  to  retain  all  ihe  puwera  and  authurity,  and  is 
nubject  to  all  the  tlutien  and  liubiiiticit,  of  a  guardian  of  tb«  per- 
itiin,  or  of  the  property,  or  both,  purunuot  tii  his  ietterit:  uutil 
his  anecesaor  is  appointed  and  has  qualifiod,  or  until  hi>  iMters 
are  revoked,  for  some  other  cause.  l>y  a  decree  of  the  surrogate's 
roort:  and  his  sureties  are  reaponsible  accordiogij. 

Id.,  I  10. 

I  asm.  Inquiry  u  to  vatne  of  Bvopwrti'. 

Where  H  gi^ueru]  guardian  of  the  property  of  an  infant  is  ap- 
pointed, as  prescribed  ia  this  article,  the  surrogate  must  inquire 
into  the  infant's  circumstances,  snd  must  ascatain.  as  nearly  u 
praeticalile,  the  value  of  liia  personal  ptopeity,  and  of  the  rent* 
and  profits  of  bis  real  proper^. 

Id.,    part  of  I  fl. 

I  2»30.  [Am'd,  I8H1,  18VB.I  QnaliaeaUon  ot  SBardlan  of 
vropcrtT'- 

Before  letters  of  gunrdianship  of  an  iufaut's  property  are  issued 
by  the  surrogate's  court,  the  pentnn  appointiid  must,  besides  tak- 
ing an  offlcial  oath,  as  prescribed  by  law,  execute  to  the  infant. 
aod  file  n-ith  the  surrogate,  lus  bond,  with  at  least  two  sureties, 
in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  leuts  uud  profits  of  the  r<>al 
property;  conditioned  that  the  guardian  wiii,  in  uU  tUintts,  faith* 
folly  dlsehnrge  the  trust  reposed  in  him,  and  obey  ail-  lawful 
direction.i  of  the  surrogate  touchiug  the  trust;  oud  that  he  will, 
In  nil  respects,  render  a  just  and  true  ncciiuut  of  all  money  and 
other  property  received  by  him.  and  of  the  apjillcation  thereof, 
and  of  his  guardianship,  whenever  he  is  re<|Uired  so  to  do,. by  a 
court  of  competent  jurisdiction;  but  the  surrogate  may.  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice  the 
value  of  the  pcrnonnl  property  anil  of  the  rents  and  protitti  of  the 
real  property  for  the  ti-rm  of  three  years.  Bnt  in  caMe  where  it 
appeam  to  be  impracticable  to  give  a  bond  sufficient  to  cover  the 
T4T 
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whole  amount  of  tbc  lufaut's  perHonul  prop<!rty  the  siirrograte  mar. 
Id  bia  discretion,  accept  security,  |ii  bo  appri)Ved  by  tb«  num>saM^ 
not  leas  than  twice  the  amuiuit  of  the  imrticular  portioD  of  the 
infant's  property  wbik-b  the  guardian  wiii  lii-  authorized  under  the 
letters  to  receive;  and  isiiuc  letters  thereim  Limited  to  the  receifini; 
and  adaiiniHferUiK  oiilj'  such  perauoal  property  fur  which  ilouble 
the  Kfcurity  has  \hmu  i[iv«jj,  ami  rentruiniiiK  the  guardian  from  re- 
ceiviug  any  other  iHraonal  property  of  the  infunt  until  Ibi-  Eurtlwr 
order  of  thu  surrogate  on  additional  further  aatisfactary  Hecvity. 

2  R.  8.  Ill,  i  H;  h.  DWS,  ch.  iM. 

%  SN»1.  M.|  «t  in>araiaB  or  pvrsnn. 

Before  letters  of  guardianship  of  un  infuuf's  pei-son  ar"  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
ofBclal  oath  as  prescribed  by  ls.w.  The  aurrogato  may  aUo  tv- 
quire  him  to  execute  to  (he  infant  a  liond,  in  a  itenalty  lixpd  )>t 
the  surrogate,  and  with  or  without  suretlt^s,  as  to  (he  surrugate 
aeema  proper;  conditioned,  that  the  guardliin  will  in  all  things 
faithfully  discbarge  the  trust  reposed  In  him,  aud  duly  accouDl 
for  all  money  or  other  property  which  woy  come  to  his  bands,  as 
directed  by  the  surrogate's  court, 

I  auax,  Wbcn  lettrra  miiy  b«  revokvd  frr  BilaconAael,  ete. 

In  either  of  the  following  casi's,  Ihc  ward,  or  any  relative  or 
other  pereon  in  bis  behalf,  or  tbe  surety  of  a  cunrdiun,  may.  at 
any  time,  present  to  the  Harrogate's  court,  h  written  pctitinn.  dnly 
TSrifled.  settiug  forth  the  facts,  and  praying  for  a  decree,  revoking 
letters  of  guardisnsbip.  eilber  of  tbe  person,  or  of  the  property, 
or  both;  and  that  the  guardian  complained  of  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  niade: 

1.  Where  the'  guardian  Is  dlsquolified  by  law,  or  ia,  for  av 
reasoD,  incompetent  to  fulfil  his  trust, 

2.  Where,  by  reason  of  bis  having  wasted  or  improperly  applied 
the  money  or  other  property  in  his  rbarge,  or  iuretitcd  money  in 
securities  authorized  by  ].iw,  or  otherwise  im providently  niao- 
Bged  or  injured  the  renl  or  personal  property  of  the  ward,  or  by 
reason  of  other  inlsri>nd«<'I  In  tiie  execution  of  his  olOi-e,  or  his 
dishonesty,  dnmketiiiPSH,  iniproridenec.  or  want  of  understanding, 
be  is  unfit  for  the  due  eiLeciitlou  of  bin  olllce. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause.  ui'B- 
lii-teil,  to  obey  any  lawful  direction  of  the  surrogate,  contained 
in  n  decree  or  nn  order;  or  any  provision  of  law,  relating  to  tbe 
discharge  of  his  duty. 

4  Where  Ihu  grant  of  letters  to  him  was  obtained,  by  a  false 
suggestion  of  a  material  fact. 

5.  ^V'here  he  hnn  removed,  or  is  ahont  to  remove,  from  the  State. 

ti.  In  the  case  of  the  guardian  of  the  person,  n-herc  tbe  JofaDt's 
welfare  will  be  promoted  by  the  appointment  of  another  guardian. 

3  R.  S.  151,  I  14j  L.  183T.   cb.   480,   i|  34,  4G  <4  Edm.  493.  4I»). 
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I  aWI3.  citation)  hearlnK}  decree. 

Upon  the  preBenlatioii  of  a  petition,  ait  pr««cribed  In  the  lut 
seetioD,  the  surrogate  niuHt  inquire  into  the  mBtter;  and,  for  that 
purpose,  he  laty  iaHue  s  subpoena  to  an;  person,  requiring  liim  to 
attend  and  testify  in  ihe  premises.  If  the  surrogate  is  xatisfied 
that  there  is  probable  cause  to  believe,  that  the  Allegations  of  the 
petKicm  are  true,  he  must  Issue  a  citation  to  the  guardian  con. 
plained  of:  nnd,  upon  the  return  thereof,  if  the  mnterlnl  nllega. 
lions  of  the  i>etition  are  establishnl,  hf  niuat  luake  a  decree,  re- 
voking the  gnardiaii'H  letleni  accordingly:  except  that,  where  th» 
case  in  within  subdivision  third  or  fuurth  of  this  last  section,  he 
must  dismiKS  the  proceediugH,  under  the  like  circamstaBceH  and 
upoD  the  like  ternia,  us  prescribed  in  sections  2686  and  268T  of 
this  act,  where  a  aimilar  complaint  is  made  agoinat  an  eiecDtor  or 
administrator. 

Id.  tt  11  ud  le,  un-d. 

t  1M»4,  HnapennIoD  of  Kaardlau;  elfect  tliepeaf. 

Upon  isauing  a  citation  as  prescrilted  in  the  laat  seotios,  tba 
surrogate  may,  iu  bis  discretion,  make  au  order  suspending  the 
guardian,  wLctllj'  or  partly,  from  the  exercise  uf  his  powers  and 
Buthorlly,.  during  the  pendency  of  the  special  proceeding.  A  cei> 
liGed  copy  of  an  order  so  made  mnst  accompany  Ihr  citation,  and 
be  served  therewith:  bot,  from  the  time  when  It  la  made,  the«rider 
is  binding  upon  the  guardian  and  Dpon  all  other  persons,  witbont 
service  (hereof,  subject  to  the  eiceptionB  and  iimitationq  pre- 
scribed In  sections  2GU3  and  2604  of  this  act.  with  respect-  to  ■ 
decree  revoking  letters. 

L.  183T,  ch.  tW.  I  ai  (4  Bdm.  AT). 

i  lenali.    AppIleattOB  hr  vnardlu  tat  veToratlen  oftcttcra. 

A  guardian,  appointed  as  prescribed  In  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  fortli  the  facta  upon  which  the  application  Is 
founded,  and  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  revoking  bis  letters,  and 
discliurging  him  accordingly;  and  that  Ihe  ward  may  be  cited  tti 
show  cuuse  why  such  a  decree  should  not  be  made.  The  8urn>> 
gate  may.  in  bis  discretion,  entertain  or  decline  to  entertain  the 
applicatioli. 

Id.,  p.rt  of  ti  81  ana  S2. 

I  2H9Q.  ProceedinffB    tkcrenpoa. 

If  the  snrrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  he  must  Issne  a  citation,  av  prayed  for  in  the 
petition:  and  be  may  also  require  notice  of  the  ajipltcatlon  to  be 
given  to  such  other  persons,  and  in  such  a  manner,  as  he  deems 
proper.  Upon  the  retnm  of  the  citation,  a  guardian  ad  IHem  for 
the  ward  must  be  appointed:  and  Ihe  surrogate  may  also,  in  hh 
discretion,  allow  any  perxon  to  appear  and  contest  the  applica- 
tion, in  the  Interest  ot  the  ward.    Upon  the  bearing,  the^onQgate 
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munt  flr«t  determine  whi^tlii^r  sufficient  reoHoiiH  e:iist  for  icranting 
tbr  prayer  of  the  patitioD.  If  lie  iletemtinrR  Ib&t  tbey  eiiat,  and 
Ibal  the  iDtereste  of  the  ward  will  Dut  be  prejudiced  by  tU«  r««i)[- 
natinn  of  the  gnnrdiaa,  the  surrogate  must  make  au  oTdei  accord- 
initly,  Slid  otlowing  the  petitioner  to  Hceonnt,  tor  the  parpOM  of 
being  dispharged.  Upon  bin  fully  nrootintinK,  an*!  payini;  ah 
mouc)'  irhlch  is  fonnd  to  he  diip  from  him  to  the  rnird.  fiiH)  deHT- 
priiiK  all  hooka,  pHpcrs,  nud  other  property  of  the  ward  hi  hi? 
hatirlM,  pltliPt  Into  the  surroxate's  court,  or  in  aueh  n  manner  at 
the  anrroRBfe  directs,  n  tlecree  mnj-  he  made.  reTokhig  the  peti- 
Mooer'a  letters,  and  diBrtiarniiig  him  aecordingly. 
L.  t»3T,  i-?i.  400.  piirt  of  II  B2.  53,  M.  03  •nil  BO. 

I  iUHlTt  w«F«  «r  «ew  ■■ardlan  mar  r««utre  ki»oBatlB» 
Notwith 9 lauding  the  discharge  of  a  guardian,  as  prrocrlhed  In 
the  taat  eeetiou,  hm  eacceasor  or  the  ward  way  mmpei  a  jtidirul 
aettleinent  of  Iila  accoiiut,  aa  prexeriUed  in  article  second  of  this 
title,  in  the  aanie  niatiner  ami  with  like  effect,  aa  if  the  deene 
didcltaricing  him  had  not  been  made.  With  respect  to  all  matter* 
connected  with  hid  trunt,  hta  aureties  oontinne  to  be  liaMv,  nntil 
hts  account  is  judicially  settled  accordingly. 

lA.,  pari  of  I  Se  (1  Gdm.  IIW). 

I  SWIS.  TAiaM,  1N«8,  I8»T.  1909,]  ApplIutloB  fOr  «■««• 
larr  letters   (o  fovelvn  Biutrdlana. 

1.  Where  au  ioEuiit,  who  renides  witliout  tile  State  r.nd  witUa 
the  Uuited  states,  is  entitJcd  to  property  williin  the  i^lolo,  or  lo 
intiiTitaiu  an  aetioa  iu  any  court  tliercof,  a  geueral  guarilinn  of 
his  property,  who  hna  been  appuiutcd  by  a  court  of  cuuiiieteat 
juriadiction,  within  the  State  or  territory  where  the  ward  resid<a. 
aoi]  lioft-  there  given  security,  in  at  leaat  tivice  the  value  of  the 
personal  property,  and  of  the  reuls  auil  profits  of  the  real  property, 
o(  the  word,  may  present,  to  the  siirropntc's  ennrt  hnvini*  jnris- 
dieltou,'  n  written  petition,  duly  verified,  setting  forth  the  fact*. 
Slid  pniyinK  for  aiicltlary  letters  of  Bnardlanship  aecorJIngly, 
The  petition  must  be  accompanied  with  e:[cinpl<fied  copieH  of  the 
reeniils  and  other  papcm,  showing  that  he  has  been  ao  apiKiIiited, 
and  hits  given  the  secnrity  n-quired  In  this  section,  irhieh  iniMt 
be  nnlhentlcated  in  the  mode  prescribed  in  section  forty-fire  ef 
the  decedent  estatt>  law-,  for  the  autheirtication  of  recorrtH  and 
pnners,  upon  no  application  for  ancillary  letters  testamentary, 
or  Riieillary  Icllers  of  administnition. 

2.  Where  au  Infaut  who  resides  without  the  S^tate  and  tvithia 
a  foreign  country  is  entitled  to  pemooBl  property  witWn  tlip 
State,  or  to  niaiotaui  an  action,  ot  special  proceediiiic  in  any 
caurt  tUereof  raapaetiiii:  such  personal  property,  a  Kcneral  guard- 
Un  of.  hia  property,  authorized  to  act  as  aucb  viChio  the  foreian 
country  where  the  ward  reside*.  Dioy  apply  to  Ihc  snrroKate'« 
court  of  the  county  where  swh  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  gnardiunslilp  on  the 
peraonal  estate  of  such  infant,  and  the  person  so  authorized  mu«t 
iwesent'  to  the  surrogate'a  cMirt  having  Jurisdiction  a  written 
petitioD   duly   verified,    settloK   «c*th    the   (acts  and    praying   for 
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*nciI1&tT  letters  e(  guardlanehip  on  the  persacnl  pitate.of  snch 
infaiit.  The  petllion.  must  be  accompanted  with  the  exennplfticd 
copies  of  (he  recordi  and  other  pnperB  showing'  the  appointment 
o(  BOPh  foreign  guardian,  or  where  anch  foreign  guartHan  haM 
not  been  appointed  hf  any  court  with  other  proof  of  nix  anthority 
to  act  aa  such  guardian  within  such  Xorelgn  country,  and  al«o 
with  proof  that  pursuant  to  the  laWB  of  inch  foreign  countiT) 
•och  foreign  guardiui  is  entitled  to  ttie  poaaMBlon  of  the  vartri  - 
prnanai  estate.  Uzemplified  copiei  of  tiie  recArds,  vAcl«'  oMd 
purvoant  t»  thia  EubdUiaiuOi  mtiftt  be  antKealicatad  hf  tjis  Ml 
of  the  court,  or  officer,  by  which  or  b;  whom  ench  foreign  gnaHUftn. 
was  appointed,  or  the  officer  having  the  cnetodr  of  the  seal  or  of 
liic  rV'iord  thereof,  and  the  signature  of  a  judge  of  such  coott. 
or  the  signature  of  such  officer  and  of  thf  clerk  of  such  court  nr 
officer,  if  any;  and  must  be  fnrthpr  authenticated  by  the  perllficnte, 
under  the  principal  Heal  of  the  department  of  foreign  affoirs,  or 
the  d^Mrtment  of  justice  of  Hu«b  country,  nttcMed  by  the  signa- 
tore  or  seal  of  a  United  States  consul. 

L.  1870,  tb.  5B,  part  or  I  1  (T  adm.  BSO)  j  L.  1802,  cb.  BTfl;  L.  18»T,  ck. 
482.      Aia'd    liy   L.    IW*,   ih,    OS,    (  3.      8«  note  78  ot  uoln  ot  Boicil  of 

I  aSSS.    [An'a,  1883.]    Froceedlnaa  th«r*nv*B. 

Where  the  surrogate  U  satlEfied,  upon  the  papers  presented, 
as  preBcril>ed  in  the  last  section,  that  the  case  Is  within  that 
section,  and  that  It  will  be  for  the  ward's  interest,  that  ancillary 
letters  Of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingly. 
Bucli  a  decree  may  be  made  without  a  citation,  or  the  anrrognte 
may  cite  sacb  persons  as  he  thlobs  proper,  to  show  cause,  why  the 
prayer  of  the  petition  shouid  not  be  granted.  But  before  the 
ancUtsry  letters  are  issued,  the  surrogate  mnst  Inquire,  whether 
soy  debts  are  due  from  the  ward's  estate  to  residents  of  ths 
State;  and  If  so,  he  must  require  payment  thereat. 

Id.,  part  <X  I  1;  L.  1S92,  ch.  STS. 

I  1S40.   Bttcflt  ot  ■nelllarr  lettepa. 

AndUary  letters  of  guardianship  are  issued  an  prescribed  Id 
the  last  section,  without  secnrity  and  without  un  oath  of  office. 
If  iRaned  in  a  case  provided  for  In  Bubdivlsion  one,*  of  sectlOll 
twenty-eight  hundred  and  thirty-eight,  they  authorise  the  peraoD  to 
wlMun  they  are  issued  to  demand  and  receive  the  personal  piop- 
erty,  and  the  rents  and  profits  of  the  real  property  of  the  ward;  to 
dispoBe  of  them  in  like  manner  aa  a  guardian  of  the  property  ap- 
pointed as  prescribed  in  this  article;  to  remove  them  from  tfie 
Htate,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in  sobdiTl- 
sion  two  of  section  twenty-eight  hnndred  and  thirty-eight,  such  an- 
ciliary  letters  of  guardinuship  authorize  the  person  to  whom  they 
are  Issued  to  demand  and  receive  the  personal  estate  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  ot  property  ap> 
pointed  BB  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  respecting  such  personal  estate  In  the 
ward's  behalf.  But  in  neither  case  do  ouch  lettera  authorise  snch 
aBclIlaTT  mardiau  to  receive  from  a  resident,  goafdian,  executor, 
or  administrator,  or  from  a  testamentary  trustee,  subject  to  tha 
tariadlotlon  of  a  rarrogate's  court,  money  or  other  property  tw- 


TBI 
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laaitBK  to  the  ward.  In  a. com  ivhere  letteri  bar*  been  ImeA  to  ■ 
saardbii  of  tbe  Infant'i  property,  from  a  inrrofate'i  mart  of  • 
Wvntr  wlthlD  the  State,  upon  aa  allegntloii  tbat  the  infant  ww  i 
reddeat  of  that  county,  except  by  the  epeeial  diroctkia,  madt 
upon  (ood  canse  shown,  of  the  iurrogate'a  eonrt  from  which  the 
prlndpal  letten  were  liHaed,  c  unleu  the  pHndpal  lettera  bafc 
M«t  only  revoked. 

I  1841.  Jlv»IlMtl*B      »(      «h*      iHt      Mottoa      to      fwBH 

The  lait  lection  appllei  to  letten  gr&uted,  before  dili  ehayttr 
tahea  effect,  by  a  Burrogate's  court  of  the  State,  to  a  giurdiaii  ap- 
pcdnted  by  a  conrt  of  another  State,  or  a  territory  of  the  Cnitd 
States,  npoQ  proeentatlon  of  an  eieniplified  tratucrtyt  Of  tbe  tee 
ord  of  bla  appoiDtment. 


I,.  i-.<i",G(Hinlc 


GENfiBAL  GUARDIAN. 

AHTIOkB  8HI09KD. 

jf  a  gmteralff 
nis  aoeount. 

Mt.  xa.  Ounuui  to 

BM.  ASdaTlt  i»  IM  naaud  Uwmm. 
Aninwl  «iaiiklnBtloil  of  nHrdun' 
PiocH<Uii|a  vliui  kccouit  diT    " 

Bomcal*  but  dlnot  u  to 

Wbn  iBdIcbl  HttleBHiit  at  curdliD'* 
Id.;   M  to  jtiuidlin  ot  pemm. 
vnv.  When  rnardlui  H»r  compel  Jiidl<!]al  wtt 
MBO,  ClMtln;  pncMdUiM  tMmpon. 


nwBUfB  CQun,  muHL,  in  me  monui  or  tiKnonry  oi  eucu  jenr,  hb 
loDK  &•  AD7  »f  the  Infant's  property,  or  of  the  proceeds  tbn-eof, 
remKins  under  hla  control,  file  in  the  ■nrroKtte's  court  the  toltow- 
ing  p&peni 

1.  All  inTent(»7,  coDtaiaiDg  b.  fnU  and  true  atatement  and  d»- 
•criptlon  of  each  article  oi  item  of  personal  property  of  hla  wai^ 
received  by  him,  cince  hU  appointment,  or  giuce  the  filing  of  the 
Ia«t  annnal  Inventory,  aa  tne  case  requirea;  the  value  of  each 
article  or  Item  bo  received;  a  list  of  the  articles  or  Items,  remain- 
ing in  his  hands;  a  statement  of  the  manner  in  which  he  has  dts- 
posed  of  sAch  article  or  item,  not  •umtteiBK  in  his  handa;  uid  & 
foil  description  of  the  amount  and  nature  of  each  inTestmant  ot 
numey,  made  by  him. 

2.  A  fntl  and  trae  acconnt,  in  form  of  debtor  and  creditor,  of  all 
his  receipts  and  disbarsements  of  money,  durinc  the  precedlns, 
jeor;  ia  which  he  must  charse  himself  with  any  Dalaace  renu^n- 
lug  In  bis  hands,  when  the  last  accoant  was  rendered,  and  must 
distinctly  state,  tne  amount  of  the  balance  remalniag  In  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  In  the  next 
year's  account, 

b.  uar.  cb.  400,  I  Bt  <«  Mm.  wt).  >m'd.  bm  |  asu.  psat. 

I  «a<ff.   Ama>Tlt  to  be  uutcxfld  tkereto. 

WiUi  the  InventiKy  and  account,  filed  as  preMrlbed  In  the  last 
■ectloii,  must  be  filed  an  affidavit,  which  must  be  made  by  th« 
gnardian,  itnless,  for  good  caoae  skown  in  the  affidavit,  the  sur- 
rogate permits  the  same  to  be  made  by  an  agent  or  attorney,  who 
la  cognlEant  of  the  facts.  The  affidavit  must  state.  In  mbstanee, 
that  the  inventory  and  account  contain,  to  the  beat  of  the  aKlant's 
knowledge  and  belief,  a  full  and  tme  statement  of  aU  the  guai- 
dian's  receipt*  and  disbursements,  on  account  of  the  ward;  and  of 
all  money  and  other  perBonal  property  of  the  ward,  which  have 
come  to  the  bands  of  the  goardiaa,  or  have  be*n  received  by  any 
otber  person  by  bis  order  or  autbortty,  or  for  bis  use,  since  hla 
^ipolntment,  or  since  the  filing  of  the  last  annual  Inventory  and 
•cconnt,  as  the  case  requires;  and  of  the  value  ot  all  *ach 
property;  together  with  a  full  and  true  statement  and  aceoaot  of 
th»  manner.  In  which  he  has  dieiMised  of  tbe  same,  and  of  all  the 
prooerty  remaining  In  his  handx,  at  the  time  of  filing  the  tnTentorr 
ana  accoant;  and  a  full  and  tme  description  of  the  amount,  and 
»mtmr»  of  each  Investment  made  by  him,  since  his  appointmeni  or 
^KW  th*  OUng  of  the  last  annual  toTantorr,  and  aecoont,  M  tlw 


ggS8M-4ll  SURROaATES'  COURTS  c.l9.t.7,i.! 

CABe  requires:  and  that  he  does  not  know  of  any  error  or  omMon 
ill  the  iDventorr  or  accoim^  ta  the  prejadlce  of  the  ward.  Tbc 
Burrosate  must  annex  a  copr  ot  thlg  and  the  laat  sectioii,  to  til 
iMtHa  of  gOArdlaimhlp  ol  the  propeitr  of  An  IntMU  iaaoad  turn 
bis  court. 

L.  1S8T,   eh.  MO,  ||  BT  ind  (8.    B«  (  3866,  poit. 

I  2S44.    [Am'd,   1881.]    AdiibbI  eumliiKtloa   mt  mmmwtlMm't 

Id  the  month  of  Febiaaiy  of  each  year,  and  thoreatto^  nntil 
completed,  the  surrogate  muBt,  for  the  pnrpogea  specified  In  the 
next  aection,  examine  or  cause  to  be  exaailned,  onder  hia  dirte- 
tioD,  all  InTentorieB  and  account!  ot  gusrdians  filed  bIbcg  At 
first  day  of  February  of  the  preceding  year.  The  ezamlntitioa 
may  taa  made  by  the  derk  ot  ttie  Btarogste'*  cottFt,  or  hf  *  penou 
'  Bpedally  appointed  by  the  BUiroRate  to  make  it,  who  muM,  before 
he  euterB  upon  tJie  examiaKtioD.  BubBcribe  aud  talifc  before  tbt 
BBirogate,  and  file,  with  the  clerk  of  the  aBrrogate  b  coart,  bb 
oatb  fait^ult;  to  execute  bis  dntiCBi  and  to  make  a,  trve  report 
to  the  surrogate.  Where  the  surrogate  aeasonablr  cortifiM  in 
writing  to  the  lioard  of  saperviBorB,  or,  in  the  couuty  of  New- 
York,  to  the  board  of  oldermea,  that  the  examination  required 
by  this  section  cannot  be  made  by  bim,  or  by  the  clerk  of  ttw 
snrrogate's  court,  or  by  any  clerk,  employed  in  hia  office  and 
paid  by  tbe  county,  the  bourd  must  provide  for  the  compeDBBtlon 
of  a  Hiiitable  person  to  make  the  examination. 
li.,  pirt  oI  I  OS.    See  I  ZB&I>,.Iip*t. 


If'  It  appears  fo  the  BurroKate,  upon  an  examtnatlon  made  ai 


.__.__.  torj-  or  accoont,  or  the  affidarit 

relating-  thereto,  as  prescribed  in  the  last  section  but  one;  or  it 
the  suiTDEate  is  of  the  opinion,  that  the  interest  of  the  ward 
regnireH  tliat  the  gaardiao  should  render  a  more  fuli  or  oatii- 
factory  inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  suppl;  the  deficiency,  and  bJbo,  in  hit 
discretion,  re«Miriiig  the  guardlaa  persoBftlly  to  pay  the  exoenac 
of  serving  the  order  upon  him.  Where  tbe  {uardlau  taus  to 
(Mjmply  with  such  an  order,  tvHhia  thT«e  months  after  It  is  mnde; 
OT' where  the  •nirtisBte  has  reason  to  believe  that  sufflcleDt  caOBe 
exUtg  fur  the  ^ardian's  t«moval,  tlie  awraogate  nay.  Id  bis  dto- 
cretion,  apaolnt  a  fit  and  proper  peison  special  geardlan  of  tbe 
wanl,  for  ttie  purpose  of  fitlDg  a  petitioii  In  his  behalf,  tor  tbe 
removal  of  the  RuardiBD,  and  ptoaeMtlng  the  neoessary  proceed- 
btga  for  that  purpose, 
M.,  I  00.  *  «M  I  SSH,  pact. 

I  aSM.  S«v'iws«l«  wukT  direot  aa  t»  lutMrnfm  «»l»te»«p— 
Upon  the  petition  of  tbe  geneial  guardian  of  au  infant'B  pereiHi 
or  property;  or  of  tbe  iafaiit:  or  of  any  relative  or  other  jpersoB 
in  his  behalf;  the  surrogate,  upon  notice  to  suoh  persons,  if  uu, 
as  he  thinks  proper  to  notify,  may  make  en  order,  directiDS  ttt 

BppUcation,  b?  the  guBrdian  of  tbe  infant's *-    '"  "■ 

port  and  eduostion  of  tbe  infant,  of  such  a 
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I  284T.  Wfeva  inillclal  aeltleHSBt  of  snardlaVa  >« 
«aBipellp4. 

A  nrilten  itelitioo,  <lul;  veriGed,  iirayiDg  for  the  Jadicinl 
meal  of  the  accuuut  oC  a  gt^iiprHl  guardmn  of  an  intant'E 
•rtj,  and  that  he  may  be  cited  to  attend  the  settlement  tl 
ma;  be  presenteil  to  llie  surrogute'H  court,  in  eitJier  of  the  i 

1.  Bf  the  ward,  alter  he  has  nttnined  bia  majority. 

2.  By  the  eiecutor  or  udministrator  of  a  ward,  who  hai 

3.  By  Ifae  giiardtBU's  succeBBor,  including  a  Kuitnllaii  h))]. 
after  the  reverenl  o(  a  di'cree,  aiipoiutiug  the  person  bo  re 

4.  Rj  a  surety  in  the  official  iMind  of  a  fcuirdiBii  whose 
have  been  reToked;  or  by  the  leiEal  rep  rose  a  tat  ire  ot  euch  i 
Citation  under  this  anbdiviHiou  muat  be  directed  to  bol 
Kusrdian  and  the  ward. 

B««  L.  ISaO,  eb.  82. 
f  2848.  lAni'd,  1S81.]    Id.)  u    to  KB«rdlan    ot  pcraoi 

A  petition,  for  the  jndiciai  settlement  of  the  accoutt 
general  guardian  ot  an  Infant's  person,  may  be  preeenled,  s 
scribed  in  the  last  section,  or  by  the  general  Kunrdiau  i 
infant's  property;  but,  npon  the  presentation  thereof,  proof 
be  made  to  tlie  surrogate's  satisfaction,  ttiat  the  guard! 
required  to  account  has  received  money  or  property  of  the 
tor  which  he  bus  not  accounted;  or  which  he  has  not  pa 
delivered,  to  the  general  guardian  ot  the  iiitani's  properlj 
*  guardian  of  Ihe  estate  only  of  a  minor  shall  l>e.  for  the  pu 
of  this  chapter,  deemed  a  general  guardian. 

I  2S4S.  [An'd,  18»fl.]  Vrhen  BanrdlBU  may  compel 
eUl  ■etllcMDiit. 

A  gnardian  may  present  to  the  surrogate's  court  a  v 
petition,  duly  verlfled,  praying  for  a  Judicial  settlement  • 
account,  and  a  discharge  from  his  duties  and  liabilities,  1 
caae,  nliere  a  petition  for  a  judicial  settlement  of  his  ni 
may  be  presented  by  any  other  person,  ns  prescribed  in  eil 
the  last  two  sections.  The  petition  must  pray  that  the  p 
who  might  have  so  presented  n  petition  and  also  the  suret 
bis  official  bond  ot  such  guardian  or  the  legal  representeti' 
auch  surety,  may  be  cited  to  attend  the  settlement, 

L.   ISK.  ch.  aoi. 

I    3BB0.   tAu'd,    1882.   1S87.]    Clf«lloB|   proeecdlnva    1 

Upon  the  presentation  of  a  petition,  as  prescribed  in  eill 
the  Inst  three  sections,  the  surrogate  must  Issue  a  cltntir 
cordlugly.    Section   2727,   sections   2733  to   27.T8,   both   i     ' 


and  sectloiw  2741  and  2744  of  thin  act,  apply  to  a  guardii 
coaiitlng,  as  nreacribed  In  this  article,  and  regtiiate  the  pr 
ings  upon  ancti  an  accounting.  The  accounting  party  must 
to  ivery  account  produced  and  Bled  by  him.  an  affidavit, 
form  prescribed  in  this  article,  tor  the  aOiilavit  tn  be  an 
by  hiro  to  his  nnnnal  inventory  wd  aceonnf.  A  guardian 
Dated,  in  tbls  title,  is  entitled  to  the  same  compensation 
•xetniter  or  adnunistrator 
'-  \.  HOT,    A.    14t. 

:^  730 

I  i-.<i",G(Hinlc 
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article:  third. 

Qvurdians  tytpointed  by  leill  or  deed, 

tte.  28SI.  Will  or  deed  cwtalnlnc  ippolntnifot  to  be   proTCd,  ate,  aod  I*- 

S8B2.  TeKsiaeiilary  eubhIIbd;   qusU  Bent  Ion,   Utten,  etc. 

aSM."  What  i™V/ Io?»  liwn!""  '"'™""  ■'""'"  «     7  «       w 
.        aeu.  iDremwr  sihI  InlvmiediiU  ■ccoiidc  mi^  be  Rqulicd. 

28M.  When  anrrogiU  aai  oinjpel  judlclil  eetilemeat  of  acconDt. 

S8BT.  Effect  uf  derrce. 

awo:  App^lBMSt''or'"iue«ii»i° 
I    ZSOl.   will     OP    deed    rnBtBlnlur    sppalntateal    to    b* 
pFOT^dt   etc.t  and   recorded. 

A  liprBon  shall  uol  eierpiHe,  wilbin  tbe  State,  ouy  power  or 
autboritf,  se  gunrdinn  of  the  persoD  or  property  o(  bd  intuit, 
by  virtue  of  an  appulutnieut  contaiaed  in  tbe  will  ot  tbe  ialaDt'i 
father  or  mother,  beioR  a  rt'siiient  ot  the  Slote,  and  dying  after 
this  chapter  takee  effect,  ouleaa  thf  u'lll  has  been  duly  admitted 
to  probate,  and  recorded  in  the  prO|ier  BiirroKSte'a  court,  and 
letters  oC  guardijinship  have  been  issued  to  him  thereupon;  or 
by  virtue  at  nu  aiiiMtiutnient  ooiitnined  In  a  deed  of  the  mranl'i 
father  or  mother,  being  a  resident  of  the  Stale,  exeeuted  after 
this  chapter  takes  eifcct,  unless  the  deed  bas  been  ackDow!edg«d 
or  proved,  and  certifieil,  no  aa  to  entitle  it  to  be  rt^'orded,  aud 
baa  been  recorded  in  the  office  for  recording  deeds  in  the  county, 
in  which  tbe  person  mnbing  the  appointment  resided,  at  tM 
time  of  the  execution  thereof.  Where  a  decil  containing  snch  an 
appointment  la  not  recorded,  witbin  three  months  after  the  death 
of  the  grantor,  the  persou  appointed  is  presumed  to  have  re- 
nounced the, np|K>io1nienl ;  and  if  a  guanlinn  ia  attemanlB  diil7 
appointed  by  a  auTTOgatt-'s  court,  the  presumption  ia  concliiBive. 

aatniliut«<]  far  L.  tBIT,  cb.  20«,  H  4.  D,  S,  ind  T.    Sae,  alw,  2  B.  3.  IK). 

H  1-a. 

I  2802.   TeatBiBentarr  arnariHant  qnBllflcBllon,  lell«ri,  ete. 

Where  a  will,  contnining  the  apaolutmciit  of  n  guardian^  ia  ad- 
mitted to  probate,  the  person  appointed  gunrdinn  must,  witbio 
tliirly  days  thereafter,  i]ualify  ns  prescribed  iu  EOCtion  2594  of 
thia  act;  otherwise  he  Is  deemed  to  have  renounced  the  appoiat 
ment.  But  the  gurrognte  may  extend  the  time  so  to  qualif)',  U[wn 
good  cause  shown,  for  not  more  than  three  montha.  And  inj 
person  iutcrcsted  In  the  estate  may,  before  letters  ot  guardian- 
ship are  Issued,  file  an  nifldnvit,  setting  forth,  with  reEptyi  Iu 
the  guardian  so  appointed,  any  fact  which  is  made  by  law  an 
objection  to  the  iKsiiing  of  letters  toafamenlary  to  nn  executor. 
Seclions  2e:iC  to  2C^  of  this  act,  l)olb  ioclnaive.  apply  to  socb  aa 
affidavit,  and  to  the  proceedings  thereupon.    A  penmn  appointed 

Sardiun  by  will  may,  nl  any  time  before  he  quolitieB.  renounce 
9  appointment  by  a  written  instrument,   under  bia  hand,  GM 
la  the  BQrrogate'a  office. 
I,.   ISTT.  cb.  20«.  H  4.  E.  S  and  ^. 

I  Z8SX  When  BPcnrltr  required  (row  ctiardlaa  mppalated 
kT  will  or  deed. 

Where  a  guardian  of  an  infant's  pereon  or  property  has  beea 
■ppotnlcd  by  will  or  by  deed,  the  infant,  or  any  relative  «  otiwr 


i-.<i",G(Hinlc 


B.  18,  t.  7,  «.  a    GUARDUN  BY  WILL  OR  DEED.         gg  2864-«» 

penoD  in  his  behalf,  mar  present,  to  the  Bnrrogate'a  court  in 
which  the  will  woa  admittei  to  probate;  or  to  the  Btirrogate'a 
court  of  the  comiU'  In  ivbich  the  deed  was  recordeil;  n  written 
petition,  dnlr  Tetioed,  setting  forth,  either  ui)on  hia  knowledge, 
or  npon  hia  information  and  belief,  an;  fact,  respecting  the 
gnardian,  the  esiateace  of  whldi,  if  it  wae  interposed  sh  an  ob- 
jection to  granting  lettera  leatamentary  to  a  peraon  named  ua 
executor  in  a  wiU,  woald  make  it  neeeagarjr  for  such  a  person 
to  give  a  bond,  in  order  to  entitle  himself  to  letters;  and  praring 
for  a  decree,  requiring  the  guardian  to  give  security  for  the 
performance  of  nis  trust;  and  that  he  may  be  cited  to  show 
cause  why  anch  a  decree  should  not  be  made.  Upon  the  pre- 
aeotatlon  of  such  a  netltion.  and  proof  of  the  facts  therein  al- 
leged, to  the  satisfaction  of  the  surn^ate,  he  must  issue  a,  citation 
stcoordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  gnardian  to  give  security  may  be  made,  In  the  discretion  of 
the  surrogate,  in  a  case  where  a.  person  so  named  as  executM', 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
bat  not  otherwise. 

I  8854.   What  aFDarltT  to  «•  Blve>. 

Th*  secnrily  to  be  given,  as  prescribed  in  the  last  two  sections, 
nnst  be  a  bond  to  the  aame  eSec^  and  In  the  aame  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Bach  provision  of  this  chapter,  applicnble  to  the  bond  of  such 
B  gusraiao,  and  to  the  Tights,  duties  and  liabilities  of  tbe  parties 
tbereto,  or  any  of  then,  ineiadii^  tbe  release  of  tbe  sureties,  and 
tbe  giving  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
parties   thereto. 


Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to 
require  security,  as  prescribed  In  the  last  three  sections,  may, 
at  any  lime,  in  the  discretion  of  tbe  surrogate,  make  an  order 
requiring  a  guardiaa  aiipointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  aume  form,  and  veriSed  in 
the  same  manner  as  tbe  inventory  nnd  uccouut  required  to  be 
filed  anuaally  by  a.  Kimrdtan  appointed  by  a  sarrogate's  court, 
as  prestribed  in  article  second  of  this  title.  The  order  may  also 
require  such  an  inventory  and  account  to  be  filed,  in  the  month 
of  Jantutrr  of  each  year  thereafter.  Sectiocs  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
tblB  act,  both  inchisive,  apply  to  such  an  iiiventow'  nnd  acconnt, 
and  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed 
bj  the  surrogate's  court.  The  provisions  of  BPctlon  twenty-eight 
hnnJrod  and  forty-sir  of  this  act  shall  ftp^ly  to  a  guardian  ap- 

Eointed  by  wHl  or  deed  with  (he  same  efeft  as  if  such  guardian 
ad  been  mentioned  in  said  section,  aniTthe  proceedings  therrin 
prescribed  may  be  bad  in  the  case  of  any  siicb  guardian  in  the 
same  manner  as  If  he  were  a  general  gtrsrdinn. 
I,.  ISM,  m.  «1.    In  tlltet  Stpt.  1,  ISSS.    H«  i)  SSASiSa.  inle. 
f  maam.   [Aas'd,   lesi.l    ^VIi«a   aarrovate  m»r  eitmp«I  ]b«I- 
olal  •ettlCBieat  of  atsaaant. 
The  surrogate's  court,  having  jurisdiction   ti 
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a  Judicial  iettkmeut  of  the  account  of  a  general  ffuvdlan;  and 
the  proceediugi  to  iirocure  auch  a  iiettlenKDt  are  the  lame,  u 
it  the  guardian  ao  appointed  bj  niil  or  by  deed  had  been  a 
general  guardian.  A  suardiau  appointed  bj  will  or  by  deed  but 
present  to  the  surrogate's  court,  a  written  petition,  duly  verified, 
prafiuK  for  a  judicial  aettleiueut  of  liia  acoount,  aud  a  fUacharge 
troHi  hia  dutira  and  liabilities,  in  au;  case  where  a  p^hktn  tot 
a  judicial  Bcttlement  of  hia  account  may  be  preseoted  by  any 
other  perHuD  as  prescribed  la  thia  article.  The  petition  muM 
pray  that  the  person  nljo  tiiiglit  have  so  presented  a  petition  may 
be  cited  to  attcud  the  aettlement.  Upon  the  presentation  of  auca 
petition  the  Hurroeate  must  isaue  a  citation  accordingly.  Sectioas 
2733  to  2T3T,  both  inctuBive,  end  aectlons  2711  and  2744  of  Ihia 
act  apply  to  a  guardian  accounting  as  preacribed  in  Ihia  artiatei 
'  and  regulate  the  proceedings  ujton  such  an  accountins.  A 
guardian  designated  iu  this  title  is  entitled  to  the  same  eompt»- 
aatiou  aa  a  general  guardian. 

I   380T.   BSeet  at  4*«T««. 

A  decree,  made  upon  a  judicial  aettlement  of  the  account  of  a 
guardian  appointed  by  i^l  or  by  deed,  as  preecribed  in  tU* 
article,  or  the  judgment  rendered  upon  appeal  from  auch  decree, 
baa  the  aame  force,  as  a  Judgment  of  the  supreme  court  to  tha 


i  aseS.  RetBOTKl  o(  Bvardimn  spvolnted  br  will  oc  «es4. 

Upon  the  petition  of  the  ward,  or  of  any  relatiTe  or  other  per- 
aon  in  his  l>ehBif,  the  surrogate'*  court  having  Jurisdiction  to  re- 
quire security  from  a  guardian,  appointed  by  will  or  by  deed, 
may  remove  such  a  guardian,  in  any  case  where  a  testauientary 
trnstee  may  be  removed,  na  prescribed  in  title  sixth  of  this 
chapter:  and  the  proceedings  upon  such  a  petition  are  the  same, 
as  prescribed  in  that  title  for  the  renioval  of  a  testamentaiT 
trustee.  Where  a  citation  Is  issued,  upon  a  petition  for  tbe  re- 
moval of  such  a  guardian,  he  may  be  suBpenOed  from  the  eier- 
cite  of  his  powers  aud  authority,  as  if  be  had  l>eeu  appointed  t^. 
the  surrogate's  court. 

L.  1974,  ch.  MS  (S  Edm.  MO).  S«  H  2816  ud  28S4.  anta. 
'  I  aSS9.  ReBlKnatl«a  Of  aiiDk  m  snardlaB. 
'  A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  i* 
'resign  his  trust,  by  the  aurrogste's  court,  having  jurisdiction  to 
require  security  from  him.  The  proceedings'  for  that  potw^ae, 
and  the  effect  of  s  decree  made  thereupon,  are  the  aame,  ai  where 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 

8 raying  that  bis  letters  may  be  revoked,  as  prescribed  la  article 
rst  of  this  title. 
8m  H  2B»,  SSSa    ind  2MT,  tatt. 
I  SSeo.  Appolnlinvnt  ot  aneceaaor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  ha*  beem, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
r«Bigm,  a  aneceaaor  may  tie  appointed  by  the  same  eonrt,  wlUi 
the  effect  prescribed  in  section  2605  of  tbla  act;  aslMa  ■**'' *9 
aroolDtmeat  would  contravene  the  eijireas  terma  of  the  wm 
or  deed. 


708 


,G(Hinlc 


c.  ».  1. 1  JC8TIOE8*  CUjBTS  jl^  2Ml-«3 

CHAPTER  XIX. 

Courts  of  Justices  of  the   Peace,   and   Procee<Un^ 

Therein. 

TITLI        l.-JirMleUn  ud  flocnl  Piwari. 

TITLE      II.-G«MB**t«dint*f  KtlMI  l»*u«a«  of  PartlH;  PrtTtitoul 

Beia«4lM. 
TtTtK     DI.— PlwltBti ;    Iicladlig  CaaBtrnsUlMi,   ■■<    PracMdlap    ■*« 

TITLZ     rr.— rronadlan  Batnwia  tka  Jolader  oriMae  aa<  Ik*  TrUL 

TITLE       T— Trial  aB«  Ita  lacldaati. 

TITLE     TL- JidfMal ;  aal  DockttUi  tka  San*. 

TITLE    TiL— Bucallaai, 

TITI£  TIIL-^  If  P«>lL 

TITLE     IX^CmIi. 

TtTLS       X.-lftlan  n  ftHtlal  PnecMlst,  IclattBg  ts  am  iaiaal  BtiuUff 

apoa  tkalllskiia;. 
TtttM    XL— PMrlitsBaR^cWI;  BaUtlar  loCairli  tt  JiuUtci  of  tktPtaea 

la  tka  lit)  or  Bra«klra. 
TRUI  XII.— HItMlIamMn  ProTlalaai, 

IITLB  I. 

JarijidictioD  Mid  gvneral  powers. 

Boc  SSSl.  lutlo'i  JurladlcliOD  muBt  b«  ipeFlBU;   coDrBrKA  bj  law. 
3S8t.  Oencnil  cItII  JnrlidlFlioii. 
SMB.  Ho  taitadletloD  In  HrUIn  «a». 
38M.  CoufeailOD  of  iudppcai. 

M0B.  AMlOM  bj  and  anInaL  olOwia,  etc.;  md  b;  oinaCari,  eto. 
'  jgg.  Hcmbcn  of  Icftolatnn  not  nnnpened  la  act. 

MM.  In  wbit  ton.  ate.,  action  niut  ba  bnoctit. 

2870.  Crlmliul  rontaiapt' 

am.  Id.:   bo<r  pnnlihed. 

287>,  Oir«UI«r  to  tie  bttrt. 

a|t4.  BoqDltllaa  ol  commltmant. 

I  2861.  Jaatlee'B  Jarlidlctloo  maat  be  ■peBfallr  eonterrea 
ttr  law. 

A  Jnstice  of  tbe  pe&c«  bae  sach  jurisdiction  in  civil  fictions 
and  ap^dsl  proceediogs,  as  is  Bpeciallr  conferred  apou  blm  bj 
■tatute,  and  do  other. 

Be«   Co.   Pnr.,   |  U. 

I  aHe2.  [An'a,  ISae,  IMM.]     OrnerBl  ciTll  InrladlcfloB. 

Except  as  olherwitic  iircBcribed  in  the  next  section,  a  justice 
of  the  iicRce  huH  jurixdii-tiou  of  the  fullon*inK  civil  acCiona: 

1.  An  action  to  reco'ver  damaKCS  upon  or  for  brcnch  of  n  con- 
tract, eipTcss  or  implied,  other  Ihnii  n  promise  to  mnrry,  where 
the  anin  clsimed  does  not  e.TCPcd   two  hundred  dolhrH. 

2.  An  action  to  recover  dftmnges  for  a  pcrsonnl  injury,  or  an 
iDJiUT  to  property,  where  tbe  sum  claimed  does  not  exceed  two 
huidred  dollars. 

S.  An  action  for  rt  fine  or  penalty,  not  exceeding  two  liiindred 
doUars.  _ 
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4.  A,a  actioD  upon  a.  bond  conditioned  for  the  payment  of 
:jODey,  where  the  aam  elalmed  to  be  due  does  not  exceed  iwo 
hundred  dollars;  the  judgment  to  be  rendered  for  the  snm  leti- 
allj  due.  Where  the  eum  secured  by  the  bond  is  to  be  ptid  in 
inatalBieDtj^  an  action  may  be  brought  for  each  iuaUlincnt,  m 
it  becomes  due. 

5.  Ad  action  npoo  a  surety  bond,  taken,  by  any  joatice  of  tin 

6.  [Ani'd,  1»06.]  An  action  upon  a  judgment,  either  foreijn 
or  domeatie  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judRment,  foreign  or  domestic  rendered  in  a  court  of 
rervjrd,  where  the  sum  claimed  does  not  exceed  fiftj  dollars. 

I..   IMS.  eb.  2W.     In  effect  Sept.   1.   IBOe. 

7.  An  action  to  recover  oDe  or  more  cbattels,  with  or  witbont 
damages  for  the  taking,  withboldiog.  or  detention  thereof,  when 
the  Talue  of  the  chattel,  or  of  all  the  chattels,  as  stated  In  tht 
affidavit  mode  on  the  part  of  the  plaintiff,  does  not  exceed  tro 
hundred  dollars. 

S.  Ad  action  to  recover  damages  fnr  an  escape  from  the  jtll 
liberties,   as    provided   by   chapter   two,   title   two,   articles  four 
and   five  of   this  act,  where   the   sum  claimed  does   not  exceed 
fifty  dollars. 
Co.  Pnc.  i  Sf^  Bin'il.    Bnbd.  §  addsd.  L.   ISW.  cli.  303. 
I   2HG3.    [An'd,  1882,   IXftn,  IltnO.I      No  JurlBdletlon  !■  rtr. 

Kilt  II  jUKlii'C  of  thi'  iH-uce  cnmiot  take  cognizance  of  n  civil 
action,  in  either  of  the  followinr  cases: 

1.  \Vhcre  tlif  people  of  Ihc  StHlc  are  a  purty,  except  for  one 
or  more  finPM  i>r  ju'niiltips  not  exocedins  two  hiiudreil  dollsrs. 

2.  Where  (hi-  title  to  real  pro|>prty  cometi  iu  queHticiii,  as  pn'  . 
scribed  in  title  third  uf  this  chaiiter. 

3.  Where  the  action  is  to  recover  dnmnifes  tor  an  assault, 
boltrry,  false  imiirisoiinieut.  libel,  slander,  criminal  conversation, 
seduction,  or  maFirious  prosecution,  or  where  it  is  brought  under 
sections  eighteen  hundred  and  Itiirty-seven.  nineteen  bnadred 
and  two.  or  uiiletecn  hundred  and  sixty-nine  of  this  net  or  sec- 
tions fm-enfy-eiirlit  or  one  hundred  and  one  of  the  decedent  estate 

4.  Where,  in  n  mailer  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  jnstke, 
excreils  four  hundred  dollars. 

.').  Where  the  action  is  brought  against  nn  executor  or  admin- 
1strat<>r  as  such,  except  where  the  amouDt  of  the  claim  is  lesa 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  hj-  him. 

M..  I  r>l:  [..  IFO.-i.  rli.  .%ZT.  AmM  hf  L.  lOOS,  rh,  «S.  I  3.  Btt  BMt 
80  uf  nolrs  of  Board  gf  Slilulai;  ConwilliUlloa  it  ewi  of  code. 

I  SK«4.   Coareulon  of  IwdKuenl- 

A  Juslic-e  ot  (lie  iiouee  h;is  also  jurisdiction  to  render  jodg- 
tnent,  Uiion  the  <-onfpsHioii  of  a  defendant,  na  prescribed  in  title 
sixth  or  this  ehn|)ter,  where  the  snni  confessed  does  not  eicwd 
five  hnnilred  dollnrs. 

Id..  I  G3,  flibd.  ^. 

I  aflOH.  rAm'd.  1fW3.1  Arllons  liy  nnd  nKOlBBl  oflcen, 
etp.i  nud    Uf   rirentors,   etc. 

An  action,  eiigninahle  by  a  juHtice  of  the  peni--.  may  he  hroilgbl 
by  or  against  n  corpornlion:  by  or  against  a  nnlurnl  pcrwB  to 
his  own  right:  by  or  neainst  a  town  nr  rounlv  nlBcer  in  "is 
^ieM  character;  or  by  so  executor  or  aitmiiijstrator,  tmt>  •' 
IB  cxpreaa  trust,  or  a  receiver  in  supplementary  j^oceedbvi. 
a  >.  ■.  1M_  I  B  (1  Mb.  Ml);  I-.  >S4T.  eb.  *W.  |  W  <«  Mb.  «M. 
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A  jDBtice  of  tbe  peace  vbo  'a  an  iniiliolrler  or  tavern-kevper 
Id  fsct,  bfiH  DO  iioiviT  or  jurindiction  iinilcr  any  in'ovinloa  o(  this 
chapter:  but  if  a  judgment  Lub  Ih^cu  nctualEr  reudered  bj  bim. 
brfpre  be  became  eo  d'aqualifle*),  he  winy  jtive  a  Iranseript  thereof, 
or  iSBue  eieculiou  thereupon,  or  satisfy  the  Judgment,  upon  paj- 
Dient  thereof. 

L.  184T,  cU.  IW  (*  Edm.  Bib).  -■-.'"  — 

I  Xflfn.  Henilterii  of  IrBlBlntari 

A  jiistlc«  of  the  i>eace,  who   is    i_    _ _    .    _        _    ._    . 

nI!l^eIllllly.  i^  luit  obJiKoii  lo  tnlie  ciiciiiznucc  of  a  civil  action  oc 
Kpecial  i>roccc<liug;  but  he  way  take  cosnuance  thereof,  in  hU 

a  K.  S.  Z2S.  I  T  (3  Edm.  MZ),  *m'd. 
I  2»4«S.  [Am'd,  I8t>7,  ISffO-l    Jnattceii  to  hold  conFtt  veaer&I 

A  jastice  of  ilie  peaee  iiiunt  hold,  within  hin  ton-n  or  city,  s 
court  for  the  trial  »f  any  aclion  or  Rjtei-ial  proceeding,  of  which 
he  baa  Jurisdiction,  brnnttbt  Iwfort-  him;  bnt  auch  a  court  shall 
not  be  held  in  a  room  In  any  imrt  of  which  ImfflckinK  In  liiiuom 
in  authorlr:ed  or  In  any  adjiiining  room.  He  muHt  hear,  try  and 
determine  the  name  necordiiip  to  Ian  and  equity,  and  for  that 
purpoae,  where  special  provixion  ia  not  otherniRc  made  by  law. 
the  court  la  vested  with  all  the  neccKsary  powers  poBsewied  by 
the  Hupreme  court. 

Id..ll.>ni'dj  I..  IWl,i!b.M<|L.  ]8W,cb,  IW,    IniffeetSspt.  1.  iset. 

J  2MKI.  [Aiu'd,  IBO.t.  ISftS,  100.1.]  In  wbat  town,  etc.,  mo- 
tloiL  miiBt  lie  broDKlkt. 

An  actloQ  miiHt  lie  brought  before  a  justice  of  a  town  or  city 
trherpin  one  of  the  parties  rexideE,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 

1.  'Where  the  ilpfcndnnt  has  absconded  from  his  residence,  it 
may  be  brouKht  beTnre  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  nf  his  proi>erty.  ia  at  the  time  of  the 
commencement  of  the  action. 

2.  lABi'd.  1NBS.1  Wbpre  the  plaintilT  is  not  a  resident  of  the 
ivDnnty.  nr  if  there  are  two  or  more  plaintilTa  when  all  are  non- 
residenta  thereof,  it  must  lie  bmuBnt  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

I.  IBS.  Ch.  IS9. 

3.  Where  the  defemlant  Ih  a  non-resident  of  the  county.  It  may 
be  bronght  before  a  justice  of  the  town  or  city,  In  which  he  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  la  spcclBll.r  prescribed  by  law,  that  a  particular 
action  may  be  brought  liefi)rp  a  justice  of  the  town,  city,  county, 
^r  district,  where  an  offense  was  committed,  or  where  property 

5.  [Added,  ISOSt  au'd.  1808,  IIMMI.I  In  any  town  adjoining 
an  incorporated  city.^no  justice  of  such  town  shall  have  juris- 
diction of  any  aclion  brought  nimluKt  a  reKident  of  such  sdjoin- 
Idk  city,  uulesK  one  of  the  piirtics  plaintifF  in  such  action  ia  ■ 
resident  of  such  town. 

I,,  lan.ch.  7t:  L.  I8M,cli.  113;!..  l''4.cli.r,^I.   In  ctTict  Eepl.  T,  IMC. 
A  defendant  designated  in  section  2S79.  section  2880,  or  sec- 
tion 2S81  of  this  act.  is  deemed,  for  the  purposes  of  this  section, 
a   resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  enniinons  ia  delivered,  resides. 
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A  justice  of  the  peace  has  power  to  putiiah,  for  a  crimiaal  oon- 
tenipt,  a  person  gui'l^y  ol  eitlier  of  the  (ollowiuK  acU: 

1.  DiBoidorIf,  contemptuouH,  or  iunoleut  behavior  towanls  hlni, 
while  cDgagcd  iu  the  trial  of  an  actioD,  the  rendering  of  a  judg- 
ment, or  auy  other  judicial  proceedingi  where  Buch  behavior 
directly  teudu  to  interrupt  the  proceedingB,  or  to  impair  tbe  te- 
ipeet  due  to  his  authorit;. 

2.  Breach  of  the  peace,  noise,  or  other  disturbsnce,  directlj 
tending  to  interrupt  nis  official  proceedings. 

3.  RMlstance  wilfallr  otEered,  in  tils  presence,  to  the  eiecuUoii 
of  hiu  lawful  mandate. ; 

He  has  not  power  to  pnnlBli,' lor  a  criminal  contempt,  in  aiv 

"i'sr.  S.  Sri   I  2T4  (3  Bdm.  £81), 
I  28T1.  Id.j'  how  pnnlBhed. 

'Puiiishmcnt,  for  a  contempt,  specified  in  the  last  section,  maj 
b«  b7  fine  not  exceeding  tnoDtf^Gre  dollars,  or  by  imprlsooment 
in  the  county  jnil  not  exceeding  five  days,  or  both,  in  the  dlBCrt- 
tlon  of  the  justice.  Where  n  person  is  committed  lo  prison  for 
the  non-payment  of  such  A  fine,  be  must  be  discbarced  at  the 
eioiration  of  ten  dnys;  but  where  he  is  also  committed  fca-  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

III.,  I  tn.  am'd.' 

I  aSTZ.   Offender  (o  be  hFBFd. 

'A  person  shall  not  be  punisbed  by  a  Justice  of  the  pence,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  h^nrd 
In  his  defence.  And,  for  (hat  purpose,  the  justice  mast  tssne  a 
wnrrant,  direi-'ted.  genprully,  to  nuy  constable  of  the  county,  re- 
quiring the  coUBlablc  to  bring  the  offender  before  him. 

I    3873.  BrcoFd    ol    coavletlon. 

A  justice,  who  conricls  a  person  of  a  contempt,  muat,  witbin 
ten  days  after  the  conviction,  ninhe  np.  subscribe,  and  file  in  tbe 
county  clerk's  office,  n  record  thereof,  stating  therein  tbe  pap- 
ticnlar  circumstnncea  of  the  offence,  and  the  pnttlshmsnt  awarded 
by  him  upon  the  conviction. 

Id..  I  277,  am'fl. 

I  28T4.  RcllBiBites  of  eoinBiltniellt. 
1    A  warrant  of  commilmeut  for  a 
particular  circup>"*'""^»  "'  •'"•  ""■ 

Id..  {  27B. 

t  SMTH.  Pine  to  be  paid  lo  overaecv  or  iiDperlnteBdeiil  of 

An  ofliccr,  who  collocls  or  receivee  a  fine,  imposed  by  n  justice 
of  the  peace  (or  n  contempt,  must,  within  ten  days  thpreBflcr, 
pay  Ihe  money,  for  the  benefit  of  the  poor,  to  the  oven"-er  or 
superintcnilcnt  of  the  poor  of  the  town,  city,  or  district,  wherein 
.the  fine  was  (m|>osed;  or,  where  there  i«  no  such  officer,  to  tb<* 
ofliccr  or  officent  prt^orming  correHpondinir  functions  under  sn- 
other  name;  iinlcF>s  the  board  of  HuperriKors  has  directed  the  p«y- 
ment  of  fines  nnd  ppnaltlrB  to  the  eupprrlsor  of  the  town  In  a 
cate  where  it  Is  authorized  by  law  no  to  do. 
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TITLE   II. 


.    _. Ittrf    UIIOD. 

s'.  Repiciui!''  "    '"*'* 

ARTICLK  FIRST. 

Ot  mnteiuxment  of  aotUm. 

•.  ^IS.  Ai^llou;  bgv  .'cjiueiiced. 
acre!  Ser.Ire'f.umnioni.  ' 
288U.  Id.;  ■iWFlil  ptovtuloUB  relallug  to  nllnxd  e« 


1  2STS.  Action)  how  conmoced. 

Ad  action  Ih  cotumenccd  before  n  juBtiire  o(  tbe  peec«,  either 
br  the  voluutar;  appearance  and  joinder  of  isaue  by  tbe  pRrtiea, 
or  by  the  xerTiL'e  ot  a  summoDS. 

2  B.  B.  £27.  H  >1.  12  ■»>  13  <S  sum.  2M). 

i  SBT7.  [Aiu'd,  1904.1    ConteBtm  of  ■nrnmoBH. 

Tbe  HummuDS  munt  be  directed.  Bt^uerallj.  to  any  coQirtable  of 
the  count}-  trbere  the  jns(k'»  resides;  and  it  must  oommaad  tilm 
to  sninmon  lh>'  defendant  to  appear  before  tbe  justiee,  al  n  place 
specified  therein,  to  anHwer  the  eoinplaint  of  tbe  plaintiff  in  a 
civil  action.  Where  Ibe  numniona  Ih  accomparied  with  an  order 
to  arrest  Ihe  defendant,  it  ninst  be  niaile  returnnhle  inimediHtely 
upon  the  nrrest  of  the  defendant,  within  tneTve  days  after  tbe 
day  when  it  wns  issued;  io  erery  other  case,  it  must  be  return- 
able at  a  time  therein  tipeeilicd.  not  leasi  than  six  nor  more  tban 
twelve  days  after  tbe  day  when  it  was  issued.  A  summoua 
sball  not  be  made  returnable  on  a  legal  holiday. 

Id.,  i  14.  am'd:  L.  1904.  fli.  BS.     In  effect  Sept.  I,  1004. 

f  287S.  Service  of  niiBiinoiiB. 

Personal  service  o(  tbe  sutDDione  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
Bcritked  in  this  chapter  that  personal  service  may  he  made  by 
deliverisK  a  copy  to  another  person.  Where  service  of  a  anm- 
IDODB  is  personal,  it  must  be  made  at  least  six  daya  before  the 
time  of  appearance  apecified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 
Id.,  I  IS.  im'd. 

f  SSTfl.  [An'd,  1904.]    tA.%  tipon  A  corpovBtlon. 

Where  the  defendanl  to  be  HerveJ  is  a  corporation,  Or  pewton, 
company  or  partnership  doing  biisinesB  in  another  county  thnn 
tbat  in  which  he  or  It  resiilcH.  Ihe  summons  may  be  personally 
]iprTed  upon  it  or  him  by  delivering  a  copy  thereof  to  aa  officer, 
niftnnging  aj-ent  or  person  to  wbom  n  copy  of  the  summons  in  .in 
action  broiiRbt  against  the  ci>:i.'>ration  in  the  supreme  court 
mi^bt   be  d^ivered   as  prescribed  In  sections   four  hundred   and 
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ihirty-orp  and  fcir  hnnilrMl   and   Ihirtr-two  ot  thia   act.   or,   lo 
any  director,  mauaging  agent  or  trustee  ot  the  eorporation,  per- 
son,  partnership  or  couipanj'   by   whatpver  official  title  he  or  it 
is  called. 
Co.  Piw.,  I  IM;  L.  1841.  rh.  4TD,  I  4S  (1  Kdm.  Oil};  L.  IMM,  cb.  G3T.     Is 

I  X8BO.  lAm'd,  leoo.]  Id.|  apeclBl  pro-vtalOB  relatl>K  t* 
rallrond   carponittaBB. 

Where  Ihc  derendaut  to  be  Berved  is  a  railroad  cori)oration, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  Bunimons  may  be  detivi^reil,  as  prescribed  in  the  taut  section. 
it  may  be  perMDiially  serreO.  by  delivering  a  lopy  thereof  to  ■ 
local  Rnpenutendent  of  ivpeitw,  freight  sReut,  agent  to  sell 
tickets,  or  station  keeper  uf  Ihe  corporation,  residing  in  the 
county;  unleHs.  at  leuxt  thirty  dayx  tiefure  it  was  issued,  the 
corporation  bad  Sled,  in  the  otnce  of  the  clerk  of  the  county,  a 
written  inatruinenl:.  designatiuf!  a  penmn  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peare  aEaiost 
it.  may  be  served:  in  which  case,  the  aunimons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 
L.  ]«M.  eb.  fta.  U II,  IS  (9  Edm.  tay,  L.  Itao,  eb.  SLl.    Id  effeC  Sept.  1, 1»». 

I  28S1.  [Ani'd,  ISIIS,  1IMNS.1  Id. I  relsllnv  lo  espreaa,  l>aar- 
■■ce  and  tpleSFaph  eoiupBulm. 

Where  the  defendnnt  to  be  served  is  a  corporation,  association, 
parlnerHhip  or  person  doing  tiuKiness  in  the  slate  as  an  eipress 
company,  an  insurance  company,  or  a  teleftruph  coiupauy,  and  no 
person  resides  in  the  cuuniv  to  whum  a  copy  of  the  summons  may 
be  delivered,  as  prescribfd  in  the  foregoing  Dertlons  of  this  article, 
it  may  be  personally  siTved  on  tlie  e\preHH  conipnn;  by  delivering 
a  copy  thereof  to  any  local  or  Kcneral  agent  to  receive  freight  or, 
parcels,  route  nKeiil,  or  messeugtr  of  the  defendant,  residing  iu 
the  county,  and  on  any  insurauce  eouipany  by  delivering  a  copy 
thereof  lo  any  local  or  general  nijent  of  the  Uefendant,  residing 
In  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  ninnager  of  the  defendant,  residing  iu  the 
county:  unh'SH  at  least  tliiriy  days  before  il  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  tvritten 
instrument,  desiBuatlng  a  ih^riion  residing  in  the  counly,  upon 
whom  process  to  1)e  issued  by  a  justice  of  the  peace  afrainst  the 
defendant  may  he  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 
L.  I89S.  Fta.  349;  h.  IMR.  cb.  211,  In  elTt-rt  H.'Lit.  1.  IMS. 
i  XtiSX.   Lam  two  iaectla»«  unBlined. 

Where  a  person  has  been  designated,  as  prescribed  in  either 
of  the  lust  two  sections,  ami  the  (lesienation  has  been  revoked,  or 
it  apitears.  by  affidavit  or  the  retnrn  of  the  constable,  to  whnm 
a  siimuions  has  been  duly  delivered  tor  service,  that  the  penon 
designated  is  dead,  or  has  I'eaKeil  to  reside  within  the  connly:  or 
that  he  cannot,  after  due  dilijience.  I»e  found  within  the  county, 
so  as  to  deliver  a  I'opy  of  the  sninmons  to  him:  the  orieinal  sum- 
mons, or  the  sccfrnd  or  thin)  sunimons,  issued  as  prescribed  in  the 
neit  section,  may  be  served  ii«  If  the  designation  hsd  not  been 
mnde.  Such  a  designation  may  Iw  revoked  by  a  writinit,  e:ieci'iod 
and  filed  in  like  manner  ns  required  for  the  purpose  of  making 
the  designation. 
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I  2S83.    SNODd  sBd  Iblrd  ■noiiBOiui  cVeet  thereof. 


e  juDtiee,  in  tbe  some  action,  wilbla  twenty  Uaya  after  the 
first  suminona  wbh  issued;  and,  upon  the  liiie  return  thereof,  a 
Ibird  Hummons  miiy  be  iBsned,  n'ithln  twenty  dnys  Bfter  the  sec- 
ood  n-as  isnued.  The  second  or  the  thinl  sumuiuuti,  us  (he  case 
maj  be,  relates  back  to  the  time  n-hen  the  lirHt  summons  was 
issued:  ati<]  with  respect  to  all  prooeedingH  before  a<'tual  nervlce, 
the  service  thereof  has  tbe  name  effect,  as  if  the  first  summons 
had  been  seasonubty  served.  For  tbe  purpose  of  Issuing  a  new 
summoDs,  aa  preBcribed  in  tbis  sectiuu,  a  previous  summons  may 
be  returned  upou  the  sixth,  ut  any  subsequeiil  day,  before  the 
return  day  thereof. 

f   28S4.  Wliere   nunc    o(  defendant   ■■   unknown. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that  defeodant  may  be  deiiigiiated  in  tbe 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  nume  ns  is  known,  adding 
a  description,  identifying  the  person  intended.  Tbe  person  bo 
designated  must  lhereii)ion  be  regarded  as  s  defendant  in  tbe 
action,  and  as  sufficiently  described  therein  tor  all  purposes. 
When  his  name,  or  the  remainder  of  bis  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  tbe  insertion  of  the  true  or  full 
name,  in  place  ot  the  fictitious  name,  or  part  of  a  name;  and  all 
aubsequent   proceedings   must   be   taken   under   the   name   so  in- 

3  R.  S.  ST4,  j  382  (2  Edm.  182). 

I  aasn.  Return  ot  ■numans. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  relnrnnble,  make  and  deliver  to  the  Justice  a 
written  retnm  thereof,  imder  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  bim  for  service,  mnst  make 
a  written  retnm  thereof  under  his  hand,  stating  that  It  was  not 
served,  and  the  reason  why  be  failed  to  serre  iL 
3  B.  8.  22S,  I  IQ  <J  Edm,  £44). 
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Appearance  of  partiet. 


full  RKP,  mny  appear  and  proBcciite  or  dpfpnd  Ihp  same,  in  person 
or  bj  attorney,  at  bin  election,  unless  he  haa  lieen  judicially  de- 
clared  to   be   ineumpetent   to    ujanag^e   bia   aSaira. 
3  B.  a.  232.  M  30  ind  41   (2  Eilm.  24S). 

t  SSR7.   Gnaraian  ad  litem  for  iBrnnt  plalntIC 

Before  a  niiromana  is  iscned  in  behalf  of.  or  an  iHsue  is  joined 
without  aummoua  by,  nu  infant  pluintifi,  Ihe  justiee  must  ap- 
point a  competent  and  responsible  person,  uDininated  by  the 
plaintiff  or  his  general  fcnardian,  to  appear  ae  hia  vuardian  tat 
the  purpose  of  the  action.  The  nritten  consent  of  tbe  person  ho 
appointed  muat  be  filed  with  the  justice,  before  hia  appointment. 
The  Kuardian  so  appointed  is  reaponaible  foe  tbe  coata. 

Ifl.,   I  40  12  Ertm,  24SI. 

I  3888.   Id. I  for  Intant  deteadanl. 

After  the  service  and  return  of  a  sumniona  against  an  infant 
defendant,  no  other  procee<line  shall  be  taken  In  tbe  action  until 
a  person  haa  tieen  appointed  to  appear  as  his  guardian  for  thp 
purpose  of  the  action.  Upon  tbe  nomination  of  the  defeudant 
the  justice  must  appoint  n  proper  perHon  for  that  purpose.  If  the 
defendant  does  not  nppear  upnii  the  retnrn  of  the  summons,  or  if 


he  neglects  or  refiisew  to  nominate,  the  justice  mBj-,  on  the  an- 
plication  of  the  plaintiff,  appoint  any  proper  ix-rsou  as  his  guard- 
ian. The  written  consent  of  the  person,  so  appointed,  must  b* 
Gled  with  the  juKlice  before  his  appointment.     The  gni>rdian  «o 

appointed  is  not   responsible  for  any  coata. 
W..  II  42  airf  t?. 

I  anHM.  tAm'd.  inos.l  Whea  coastalile  or  Ian  vartaer 
or  cl#rlc  of  Jaatlcc    uar  not  act  aa  attoraey. 

Subject  to  the  provisions  of  sections  two  hundred  and  sevetity- 
one  and  two  hundred  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  cnndtnble  who  served  the  aummous  or  the 
venire,  rir  the  law  partner  or  clerk  of  tbe  justice,  may  be  the  at- 
torney fc*  a  party  lo  an  action  before  a  justice  of  the  peace. 

Id.,   t  4t:   L.   1804.  ch.   421    (B  Edm.   203>.      An'd  bf  L.    190«.   cli.   (^ 

I   2S0O.   Aottiorltr  o(  attor>(!>'i   hotv  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing: 
but  till-  iusticc  shall  not  suffer  n  person  to  appear  as  sn  attornev. 
untesR  bin  authority  is  admitted  by  the  adverse  party,  or  proved 
by  the  affidavit  or  oral  testimony  of  himaelf,  or  another. 
.     Id.,   I  4S. 


c.  19,  t.  2,  a.  2  APPBABANCE.  f  j  28D1-03 

i2S»l.   lAni-d,   I0O8.]       Plulndlt  to  ffror*   kU  ease,    eieiipt 
«rs  m  verified  eumplmnt  1*  c^ivad^ 

If  B  defendent  fails  to  appear  and  answer,  the  plniotifT  csnnot 
recover  without  proving  his  case,  except  in  an  actiiin  irhicli  has 
been  commenred  by  tbe  service  oC  a  Hiimmona  und  verified  com- 
plaint HB  proTided  by  seition  twenty -nine  hundred  and  th)rty-su 
of  tbis  code;  in  Biich  action,  iu  case  tbe  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  sectioQ  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  tie  time  of  tbe  return  of  said 
■niBinons  he  shaU  be  deemed  to  bnve  admitted  the  nllegationB  of 
the  complainl  as  true,  and  tbe  court  shnll,  npon  filing  the  sum- 
mons and  complaint,  with  doe  proof  of  service  thereof,  enter 
judgment  for  (he  piBintiffl  and  agaitiRt  the  defendnnt.  for  the 
•mount  demanded  la  such  complaint,  with  coats,  without  further 

Co.  FnK.,  I  M.  asbd.  B;  U  IDOa,  ck.  291.    lo  effect  Sept.  1,  IfiOS. 

I  Z803.  D«(cndaKl  mar  «Cer  to  compromtBei  prace«dlnKii 

Except  In  an  action  to  recover  a  cliatlel,  tbe  defendnnt  may. 
npon  the  return  of  the  sumniniis  and  before  snNwerinR.  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  aRaiust 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  Bud  tlic  acti.^n  can  he  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  tbe  plaintiff  thereupon,  before 
takins  any  other  proceeding  In  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  Judg- 
ment accordingly.  If  an  acceptance  is  not  filed.  Ihe  offer  cannot 
be  giren  Id  evidence  upon  the  trial;  hut.  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  coHts  from  tbe 
time  of  tbe  offer,  and  mtiet  pay  the  defendant's  costs  from  that 

Id.,  put  ot  iDbd.  IS. 

I  3803.   Jnatlec  to  wait  omtr  hoar. 

Upon  the  return  of  a  Eummons  duly  served,  *he  justice  must 
wait  one  hour,  after  tbe  time  specified  therein  fof  lt»  return,  un- 
less the  parties  sooner  appear. 

a  B.  8.  233,  1  48  (I  Edoi.  2W),  nm'd. 
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Order  of  arrest. 

3864. 

Order  of  mrreit;  In  whit  ciica  It  nnj  N 

assB, 

Id.;  In  wMt  ■itloin. 

asM. 

Id, ;  DpoD  vliat  pipm. 

38ST. 

38M.' 

Ketnm.     Wheo  plBLntLIT  nottlltd  mint  > 

mon. 

3801. 

HDtlon  CO  dlachHrge  from  irnat. 

MOi. 

ECten  of  dlKhardog  dstendant. 

- jlnllirm 

2SM.  FrIiHece  from  irrebt. 

1  3894.  omer  o(  KFrcst)  In  what  css«s  It  mar  be  Kraate^ 

At  the  linie  when  the  BVmmons  is  isBiied,  in  an  action  ip«dfi«l 
Id  tbe  next  aectlon,  tbe  justice  who  issiiee  (he  auionioii*  must,  npoD 
the  Rppiication  of  tbe  plaintiff,  and  upon  complianci<  br  him  ciik 
the  provisious  of  this  arlicle,  prnnt  an  order  for  Ihe  nireti,  at 
the  defendnot,  in  either  of  tbe  foiloTving  cases: 

1.  M'here  the  dcFcndant  to  be  arrested  is  not  a  retldent  ot 
the  county. 

2.  Where  the  plaintiff  is  not  a  rpsident  ot  the  connlf ;  or.  iF 
there  are  two  or  more  plHiotiffs,  where  all  arc  non-feaidmii 
thereof. 

3.  Where  it  appenrs  to  the  sntiaraction  of  the  justice  bj  tie 
affidavit  of  Ihe  plaintiff  or  another  person,  that  tbe  defendant  is 
about  to  depart  from  the  county,  with  intent  not  to  rttnrtf 
t  hereto. 

But  euch  an  order  cannot  be  granted,  where  the  defeoditil, 
dtrainst  whom  it  is  applied  lor,  is  a  femnle. 

2  R.  B.  228,  i  IT  (2  Edm.  SH);  2  S..  S.  2C3.  |  1«8  (2  £dm.  210). 


...e  of  the  peace  has  jurisdictio   .  .     .        .     . 

the  wrongful  taking,  detention,  or  conTersIoii  of  personal  pn^)MtT: 
misconduct  or  oeglect  iu  office,  or  in  a.  professionnl  emplofineiit: 
fraud;  or  deceit.  But  this  aubdiTisJon  does  not  apply  to  a  cliiio 
tor  damages  in  an  action  to  recover  a  chntlel. 

3.  To  recover  for  money  received,  or  to  recover  a  chatld: 
where  it  sppeara  that  the  money  was  received,  or  that  tlie  cli»t- 
tel  waa  embezzled  or  fraudulently  miaapplipd.  by  a  public  officer, 
or  by  nn  attorney,  solicitor,  or  eounscllor,  or  by  an  officer  oi 
agent  ot  a  corporation  or  banking  association,  Id  the  course  of  hu 
employment:  or  by  a  factor,  agent,  broker,  or  other  penon  in  * 
fiduciary  capacity. 

SabstltDled  for  L.  ISai,  part  of  (I  to  ind  81  (4  Bdm.  4TI>. 
I  3S86.   Id.)  upon  whKt  pKpera. 

Where  it  appears  to  Ihe  justice,  by  the  affidavit  ot  tbe  [dalntll 
or  another  person,  that  a  sufficient  cause  of  action  exists,  agaliut 
the  defendant,  and  that  the  case  Is  wilhin  the  provisions  of  tat 
last  two  sections,  he  mast  grant  the  order  of  arrest.  But  before 
(ranting  it,  he  must  require  a  written  undertaking  to  the  defend- 
T68 
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ant.  on  the  part  of  the  iilniDtilf,  ivirti  one  or  more  siircli<-H.  Ap- 
proved by  tlie  justice,  to  the  effect  thnt,  it  the  defeudnot  re- 
covers judgEueDt,  the  plaiDtiff  will  par  all  coats  whicb  may  be 
awarded  tu  the  del'eiidiiiit,  aud  all  il:iiiiaK<'8  vvliicli  lie  nuij  gubtuiii 
by  reaaoQ  of  the  aneal.  not  excet-UlDR  Ibe  Bum  Biiceilied  in  the 
nndertoklug  whi«h  must  be  at  least  oue  liundrcd  dollars. 

SntMItaled  tor  2  R.  S.  33T.  22S.  pirt  of  {I  IT  and  IS  (3  Bdm.  XM>. 

I  S897.  Id.|  Ita  contrnli. 

The  order  must  be  subscribed  by  the  justice  and  inilorBed  upon 
or  attached  to  the  aiimmons.  It  louat  brit-By  recite  the  xround  of 
arrest;  and  it  must  direct  the  conxtable,  who  Nerves  the  Hummona. 
to  arre«t  the  dereudaal:  to  briuK  him  forthwith  liefore  the  justice; 
8od  to  notify  the  plsiutiS  of  the  arrest,  i(  he  can  do  so  with 
reason  sbio  dili^nco. 

Id.,  |30,  ini'd. 

I  3S9S.  Dmtr  of  o*Bstakl«. 

The  constable  must,  st  the  time  of  servinfc  the  summons,  exe- 
cnte  the  onler  of  arrest,  by  arrestiiiK  the  defeniliint.  and  taking 
him  forthwith  before  the  juHfice,  If  the  jaslice  jk  nbacut,  or  nn- 
able  to  try  th(<  iictiou,  the  consliihlt'  must  forthwith  take  the  de- 
fendant before  anolber  juHlice  of  tbe  natno  lown  or  city:  who 
must  tnke  coKnizaiii.'e  of  the  action,  and  proceed  therein,  as  If  the 
summons  bad  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

M.,iai..Bi-d. 

I  8880.  RctsFB.    When  vlHlndU  BotlBeil  most  appear. 

The  constable,  cxecntins  (he  ordi>r  ot  arrent.  must  forthwith 
deliver  to  the  juatice  the  orilor,  and  n  written  return  thereto, 
under  hia  hand,  atatinc  Ihe  mniiner  in  which  he  has  exrctited  It. 
and  either  thnt  he  hns  notiGetl  the  plaintiff,  or  thnt  he  could  not 
do  so,  with  reasonable  djlieenre.  IF  he  returns  that  he  has  no- 
deed  the  nlaintlfT.  Ihe  latter  must  appear  within  one  hour  after 
the  defendant  Is  broiipht  before  the  justice;  otherwise  judgment 
of  nonsuit  must  b<>  rendered  against  nim. 

Id..  (12.  am'd. 

I  a9O0.  Comtable  to  liecp  defendant  tn  caatodr- 


r  Jitdgme' 

twelve  hoiira  from  the  time  when  the  defendant  is  broueht  before 
the  justice;  unless,  within  that  time,  n  venire  is  iaaued,  or  the 
trial  of  the  aclion  is  commenced,  or  uulcss  either  la  delayed  with 
the  ei press  assent  of  the  defendant. 

I?..  1  26,  »m'd. 

1  3B01.  Hatlon  to  dlachar«e  from   a  ft  eat. 

A  defendant,  arrested  ns  prescribed  in  this  article,  may,  without 
notice,  npon  the  sppcnrsnce  ot  the  plaintiff  before  the  justice,  or 
at  any  time  nfterwurds  before  judgment,  upon  two  days 
notice'^ven  personnliy  to  the  pininllff.  or  to  his  agent  or  attor- 
ney who  appeared  for  liim  before  the  justice,  npplv  to  the  Justice 
for  an  order,  disehnrf-iiif:  him  from  the  arrest.  The  npplicntion 
may  be  founded  upon  ihc  pnpers  npon  which  the  order  of  arrest 
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WSB  Rr)tnte<l,  and  itpon  thf  comptalnt.  if  it  bas  been  made.   He 

Jnstico  mtiBt  grant  tlie  npi>lL(?Htion,  wh<>rp  It  ii|i|>p|ira  thst  the  eue 
I  not  within  the  provlsioiig  of  sectlocB  2804  and  2885  of  tbii  art. 
The  jiiillce  must  also,  upon  the  defend  an  Ca  application,  grant 
on  oril^T  diHcbarKinK  hlui  from  arrest.  If  tbe  plaintiff  fajti  to  take 
out,  from  the  jnsticp,  an  exeontiou  iiiion  a  judgment  in  hia  taxor, 
before  the  expiratlun  of  one  hour  after  be  ia  eutilled  thereto. 

g  X909.  BVeot  of  dlsehkrslBiv  defentlKBt. 

The  diacharce  of  the  defendant  from  arrest,  before  Judg- 
ment AB  preserihed  in  the  laat  section,  or  in  section  S963  of  tfaii 
act.  does  not  affect  the  jurisdiction  of  the  jostice  over  the  nctiou. 
ivhich  must  proceed,  as  if  it  had  been  eomnienced  in  the  ordianrj 
manner.  His  diHcharce  from  arrest,  after  judftment,  as  preacrihed 
In  the  last  section,  does  not  affect  the  execution. 

g  S008.  IVhen  plalntia  noBt  vrore  extrlnalB  tmxtM. 

Where  nn  onJer  of  nrrest  hns  heen  granted  and  eit^uted,  in  o 
case  specified  in  auhdivision  third  of  eection  2895  of  this  airt,  the 
IllaintilT  cannot  rccoTer  upon  n  default,  and  the  defendant  ia  en* 
titled  to  iudgment  npon  a  trin],  unless  the  plaintiff  establishes  nil 
the  matters  of  fart,  which  are  required,  bj  that  sabdiTlsion  to 
entitle  him  to  nn  order  of  orrest. 

g  Z004.  PrlYllPKC  from  ■.rrcat. 

Thlx  article  does   not  abridge  c 
from  arrest  g-tven  by  tan-,  or  a  : 

thereof.  A  privilpged  person  is  entitled  to  w  niscnargeo  irom 
arrest,  by  the  "riler  of  the  justice  before  whom  he  is  brongbt, 
npon  proof,  by  nffidavit,  of  the  facts  entltlinn  him  to  k  dlscharfe; 
or  he  may  apply  for  and  obtain  an  order  for  his  diacbai^,  a> 
prescribed  In  section  564  of  thia  act. 


DoliiHihyGoOHlc 
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■^  ABTICLB  POVRTH. 

Attachment  of  propertj/. 

tameot  Duj  b»  cnnMd. 


2811.  Uoderlitlng  hi  ..    . .., 

2012.  Clilm  b;  Uiltd  persoa;  bond  ami  <leUT«r/  tbampML 


aeil.  Effect  of  Ticallm  wimiM. 

aUB.  Fnxwedlnta  wben  ■nmmou  Bot  penouUf  nrreil. 

I  290B.  I«  vrlint  nottonn,  narrsnt  of  •(tnokmenl  b 

In  nn  action  bronght  before  n  justice  of  the  pence  a  v. 

of  attachmeDt  agaiaat  the  prop«rtj  of  oae  or  more  deCeDdanta 
Dinst  bi>  panted,  upon  the  application  of  the  plaintiff,  ab  pre- 
■cribed  In  tbie  article,  where  the  actioa  is  brought  upon  a  judg- 
ment, or  to  recover  for  oue  or  more  of  the  followiog  cauaea; 

1.  Breach  of  a  contract,  espreaa  or  implied. 

2.  WroDgfnl  conTcrsion  of  pereonal  property. 

3.  Any  other  Injury  to  pereonal  property,  in  consequence  of  oeg- 
Ugenee,  fraud,  or  other  misconduct. 

BnbttltDte  (or  I  B.  8.  SSO,  part  ol  1)  20,  XJ  mi  aS  (2  Edm.  MB);  U  ISSl. 
cb.   BOO,   I  M  (4  Bam.  413). 

I  8906.  What  mont  be  ■hann  to  procure  a  warrant. 

To  entitle  the  plaintiff  to  anch  a  warrant,  be  muBt  show,  b;' 
affldavit,  to  the  aatiBtaction  of  the  justice  as  follows: 

1.  That  n  sufficient  cause  of  action  exists  against  the  defendant, 
to  reeoTer  damagea  for  one  or  more  of  the  causes  specified  in  the 
Inst  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  most  show  that  the  plaintiff  ia 
entitled  to  recover  a  sum  stated  therein,  over  and  atvove  all 
counterclaim  a  known  to  him. 

2.  That  the  deteodant  is  cither  a  foreign  corporation;  or  not  » 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  haa  departed,  or  Is  about 
to  depart,  from  the  c«un(y  wbere  he  last  resided,  with  intent  to 
defraud  bis  creditors,  or  to  avoid  the  aervice  of  n  summons;  or 
keeps  himself  concealed,  with  the  like  intent;  or.  If  the  defendant 
is  a  natural  person,  or  a  domestic  corporatinii,  that  he  or  it  bna 
removrd,  or  is  about  lo  remove,  property  from  the  county  wUera 
th^  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defrniid  his  or  its  cred- 
itors; or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
Bcaign,  dispose  of,  or  secrete,  propetty,  with  Ibe  like  Intent;  or  Ihnt 
the  defendant,  being  a  catucul  person  of  f»I1  rge,  and  a  resident  of 
the  State,  has  been  continuously  without  the  united  States  for 
tbe  space  of  six  months  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  In  hta  bohalf,  aa  prcscrlbrd 
in  potion  430  of  this  act,  or  that  service  upon  the  person  so 
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dealgtialed   cnnnot   be   made,   with   due  dilieence,   in   the  conntr 
irhere  the  person  makine  tbe  deslsnatioa  resides. 

The  aBlilarit  must  be  Sled  with  the  justice,  wben  the  warrant 
ia  sraDted. 

3  R.  S.  230.  port  ot  [I  26.  ZT  (nd  28  <2  Edm.  249). 
I290r.  WBfranlt  forn  snil  eontrnta  thereof. 

The  warrant  must  be  granted  by  the  justice  who  isanea  the 
summons,  at  lb,e  time  when  the  sumnioiis  is  issued;  and  it  mast 
be  indorsed  thereupon,  or  nnueied  thtreto.  It  must  be  subscribed  . 
br  the  justice,  ond  must  briefly  rerite  the  ground  of  the  attach- 
ment. It  must  require  th?  constable,  to  whom  the  summons  if  ' 
delivered,  lo  attach,  on  or  before  a  day  speciGed  therein,  which  i 
must  be  at  least  six  days  before  the  return  day  of  the  summons. 
and  safely  to  beep,  as  much  of  tbe  defendant's  goods  and  chal-  I 
tels,  within  his  county,  as  will  aatisfy  the  plaintifTs  demand. 
with. tbe  costs  and  expenses,  and  to  tnalce  return  of  his  procMd- 
ings  thereon  to  the  justice,  at  the  time  wben  the  summons  it 
returnable.  The  amount  of  the  plaintifTs  demand  must  be  spwi- 
fied  in  the  warrant,  as  stated  in  the  affldavit 

M..  I  30,  .m-d. 
t  StOOS.   f/nd^rtitlclBv* 

Before  granting  the  warrant,  the  justice  must  require  a  written 
nndertaking  lb  the  defendant,  on  the  part  of  the  plaintiff,  wilt 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  alllcta- 
ment  is  racatcd,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  nil  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  tho  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintilT  recovers  iudginent,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  tho  warrant  of  attachment,  or  upon  any  bond  giren  therefor, 
over  and  above  the  amount  of  the  judgment,  and  intereat  there- 
la.,  'l  20.  un-d, 

I  2aO&.  tAn'd,  1903.7  'Wnmntt  kow  eseovtedi  perlskKkle 
propertT  may  fc«  aold. 

Tbe  constable  to  whom  the  warrant  of  attachment  is  delirered. 
must  execute  it  at  least  six  days  before  the  retnm  day  of  the 
summons,  by  levying  upon  and  taking  into  hia  lustody  so  mncb 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  Bnds  within  his  county,  as  will  natisfy  the 
plaintiff's  demand,  n'.tb  the  costs  and  expenses.  He  must  aafelT 
keep  the  properly  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  mnst  immediately  make  an  (oventory  thereof, 
staling  therein  the  eatimnted  value  of  each  Item  or  artiHe. 
Provided,  however,  if  property  attnehed  is  perishable,  the  jus- 
tice who  issued  the  warrant  maj;.  by  an  order  made  and  entered 
upon  hia  docket,  and  with  or  without  notice,  as  the  urgency  n( 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property  at  public  auction,  and  thereupon  the  constable  muKi 
sell  it  accordinely.  A  certified  copy  of  the  order  directing  the 
eale  ehall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe tbe  time  and  place  of  the  sale,  and  notl?e  thereof  must  tie 
given  In  such  manner  and  for  such  time  as  directed  by  theantfr. 
The  constable  shall  retain  in  his  bands  the  proceeds  of  sach  sale 
until  tbe  final  determination  of  Kie  action. 
id,,in,am-diL.ini.eii.a%lM[4Edm.iTS)it-tW,<A.m;  lm^amMn%mi. 
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tSSlO.  Service  of  samMiOMa  and  irarraot  vpoa  apfendnBt. 
b«  constable  must,  immedlBtpIr  after  makiair  the  inventory, 
and  at  least  gIx  days  before  the  return  day  of  tbe  xnmmons. 
serre  the  summons,  together  nith  the  warrant  of  attachment 
■nd  Inventory,  upon  the  defendant,  by  delivering  to  bim  per- 
aonally  a  copy  of  each,  if  he  can,  witii  vcaHnunblt  diligence,  bf 
foiuid  within  the  county:  or,  if  he  cannot  be  so  found,  by  leavinf; 
a  copy  of  each,  certified  by  the  i-onctable,  at  llie  Ust  plni'e  n{ 
residence  of  the  defendant  m  the  county,  with  a  pernon  ot  suit- 
able aftp  and  discretion;  or,  if  aiich  n  persou  eanoot  be  found 
there,  by  posting  it  on  the  outer  door,  and  nlso  depositing  an- 
other copy  in  the  nearest  ixtst-oBice,  indosed  in  n  sealed  post- 
paid wrapper,  directed  to  Ine  defendant  at  his  renidente;  or,  if 
the  defendant  han  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  peraon  in  whose  poaseBsion  the  property  at- 
tached ia  round. 
2  B.  ».  230.  I  31,  und  u  la  |  2»0e.  aote. 

I  SBll.   UadertaJilHK  bF  drfeadnn^i  re-delli-«rr  to  him. 

The  defendant,  or  his  attorney  or  ngent  in  his  bohalf  may,  at 
any  time  before  judKnient  is  rendered  in  the  action,  execute  nnd 
deliver  to  the  conHtable  an  uadertnliinK  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twle.e  the  vnlue  of  the  property  at- 
tached, KB  Stated  in  the  inventory;  wilh  oni^  or  more  surrtieH, 
approved  by  the  crinslable.  or  by  the  jUKlice  who  issued  the 
warrant;  and  to  (he  effect  that,  if  juilinncnt  i>>  rendered  nfiaiDBt 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
DiOTithB  after  tbe  Riving  ot  the  undertnking.  the  propi'rty  nttarhed 
shall  be  produced  to  satisfy  the  eseeutlon.  Thereupon  the  con- 
stable mnat  re-deliver  tbe  property  to  the  defendant. 

Id.,  II  32,  M,  ua'd. 

I  asia.  ClalD  br  thUd  persoD)  boad  and  dellverr  there- 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  tbe  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  tlie  action, 
execute,  and  file  with  the  lasttce,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  Jss- 
tiee;  in  a  penalty  at  least  twice  tbe  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  be  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure:  or.  If  he  fails  so  to  do.  that  be  will  pay 
to  the  plsiDtiS  the  valiie  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  pirt  o(  11  B3.  a*,  am'd. 

I  saia.  AetioB  apoa  boad. 

A  judgment  for  the  plaintiff,  In  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  bjni  the  value  of 
the  pnqiierty  aeiEed  and  delivered  to  the  c-lnlnianl,  with  interest 
thereupon  from  tbe  time  of  the  delivery.  If  the  amount  bo  re- 
covered exceeds  tbe  amount,  which  the  plaintil  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  Issued,  be  is 
liable  to  the  defendant  in  that  action  for  the  excess. 
Id.,  part  of  11  8S  and  37. 

1a»l*.  WhoD  defendaBl  •nmr  proaecote  boad. 
f  the  warrant  of  attachment  is  vacated  or  annuJled,  the  de- 
fendmt  may  maintain  au  action,  upon  the  bond  specified  in  the 
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bat  two  sectioDB,  id  hia  own  narae,  in  the  laiQe  manoei  ind 
with  the  like  eSect,  tis  the  plaiolis  might  have  done,  if  tk« 
wuraut  had  remained  is  full  toice. 

a  a.  S.  280,  I  38,  (U'd. 
tXftlB.  RetnrB  of  Tmrrant. 

The  cooatabie  eiecnting  the  n-arrant  of  attachmeDt  man,  it 
the  timiie  when  and  place  where  it  is  returnable,  make  a  mnrn 
thereto,  under  hia  hand,  Htating  all  his  proceedings  therpcipaB. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
nndertaking  delivered  to  him,  pursuant  to  any  of  the  foregoiat 
provlaionB  of  this  article,  and  a  certified  copy  of  the  tnvenlorj  of 
the  property  attached.  The  return  muet  state  the  manner  in 
whii^n  the  warrant  Hud  inventory  wore  xcrved,  and.  If  they  vnn 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
Krsoa  to  whom  the  copy  was  delivered.  nolesB  his  name  is  no- 
own  to  the  constable;  in  which  case,  the  return  must  deKrilM 
bim  BO  as  to  identify  him.  as  nearly  as  may  be. 

Id.,  I  as,  ■■  un-di  L.  1S31,  cb.  300,  |  30  (i  Edm.  1T3). 

I  2»1«.   Motion  to  vxnte  op  nodlty  vrarrimt,  efp. 

A  defendant  whose  property  has  been  attarfied,  may,  np*i  the 
return  of  the  HummoiiB,  apply  to  the  Justice,  who  issued  the  wir- 
rant  of  attachment,  to  vacate  or  modify  it,  or  to  increase  Ihe 
plaintifTs  serurit)'.  Such  an  applicntion  rony  be  founded  upon 
the  papers  upon  which  the  warrnnt  was  granted;  or  upon  prool, 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  !f  it 
le  founded  upon  proof  on  the  part  of  the  defendant,  it  may  he 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plalnliL 
tending  to  sustam  any  ground  for  the  attachment,  recited  in  ttte 
warrant,  but  no  other.  The  iustice  may,  njmn  the  return  of  tbe 
summons,  or  at  any  other  time  to  which  the  action  is  adjonriMd. 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insuScieDt  to 
authorize  it. 

I  3917.  Bffeot  of  Tseattas  warr&iit. 

Vacatiog  the  warrant  of  attachment  does  not  affect  the  Jurii- 
diction  of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
Bummons  was  personally  served  upon  himi  or  where  jndssieDi 
may  be  taken  against  bim,  as  being  indebted  jointly  with  anotbtr 
defendant,  who  has  been  thus  aummoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a,  warrant  of  attach- 
ment against  the  pro|>erty  of  a  defendant,  moat  dismiss  the  ac- 

I    2B18,   FroceedlnsB     wkerc     aammoaa     no*     p«r*«BBUr 

Where  the  defendant  has  not  appeared,  and  the  snmraoM  has 
not  been  personally  served  apon  htm,  and  property  of  the  defmd- 
ant  haa  been  duty  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  dettnnhM 
the  action:  but.  in  an  action  subsequently  brongfat,  the  judgmMt 
is  only  presumptive  evidence  of  indebtedness,  and  the  defesdaat 
is  not  barred  from  any  counterclaim  against  the  plaintUE.  TV 
execution,  issued  upon  a  judgment  so  rendered,  mvst  reqnJfe  the 
constable  to  satisfy  It  out  of  the  property  so  attadied,  wtAMt 
containing  a  direction  to  satisfy  It  ont  of  any  other  anpatr. 

u.  itti.  dk  800,  I  aa  (4  EdD.  4T4V 


iJepfetn'n. 

Ml  letlOII  tot  «  Cblllel  111 


I  wilt.  Wha-a  soUon  for  a  okattel  mmr  be  bvoasht. 

An  action  to  recover  a  cbattel,  with  or  without  dama^ee  lor  Ae 
wrongfat  taJdug,  nlthholdiag,  or  detention  thereof,  can  be 
bronght  belore  a  Juitice  of  the  peace  of  the  couat;  in  ivhich  the 
duittEl  Li  fonad,  in  a  case,  and  subject  to  the  quulincatloDa,  aaect- 
fiKl  in  eecttoua  1688,  1690,  1691,  and  1692,  and  inbdiTlBioii 
KTenth  of  aection  2662  of  this  act. 

Babrtltitsd  loi  Co.  FnM.,  I  E3,  nbd.  10,  tm-d;  L.  IMO,  cb.  IM,  |  4. 

I    8&20.    PlnlBtlS    Bur    procare    replcTlnj    KSdaTlt    bm« 

wad  ertaJcl  ns. 

The  plaintiff  may,  at  the  lame  time  irhen  the  lummone  la  ia- 
ued,  oat  not  afteiwa^,  require  th«  chattel  to  be  replevied,  ai 
preacribed  ia  this  arltcle.  For  that  purpose,  he  must  deliver  to 
the  justiee  an  af&dHTit  and  an  undertaking,  similar,  in  all  re- 
■pectfl,  to  the  affidavit  aod  undertaktnK  required  to  be  delivered  to 
ft  sheriff,  ai  preseribed  In  sections  lW5,  1€9T,  1699,  and  1712  of 
this  act;  except  that  the  suretiea  in  the  undertaking  mnst  ba 
approved  hj  the  Justice. 

L.  1S31,  cli.  SOD,  II  2.  8  and  «  (3  Bdm.  2K;  S  Id,  IS4). 


Upon  receiving  the  affidavit  aud  uodertahlng,  the  justice  must 
Indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  eub- 
■crlb»(]  by  him,  requiring  the  constable,  to  n'hom  the  Bummons 
it  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  speciQed  in  the  requisition,  which  must  be  at  least 
■Ix  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  eoustable,  with  the  summons. 

t  SH3.  Id.|  koiT  ezeflated.    Scrrlec  o(  ■■■!>•(»■,  etfli 

The  constable  mnst  execute  the  requisition,  as  a  sheriB  ts  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  ITOO,  1701,  and  1702  of  this 
Mrt;  except  that  he  must  serve  the  summons,  affidavit,  and  re- 
gniskloii  within  the  time  and  In  the  manner  prescribed,  by  section 
2910  of  this  act,  for  the  service  of  a  sunnmons,  warrant  of  at- 
ttduoent,  and  inventory. 
M.,  part  of  1  B.  ^  ,        ' 

»TO  D,„,,...ih,Gooylc     . 


§§  a«23-M  JUSTICES'  COURTS.  c.  W,  t.  9, ».  B 

I  aSSS.  Return  of  ooaBlakle. 

The  coDBtablo  must,  ou  ur  before  the  return  ilaj  ot  Ibe  bdi» 
moQB,  iDBke  n.  return  tu  tlie  roqnUltlon,  uudcr  bis  luLnd,  slatiug  all 
hln  proceed iugB  theroupoD;  hhQ  Qle  it,  with  the  affidavit  aiia  r?- 
quiBltion,  with  the  justice.  The  returo  must  state  the  toaoDet  In 
which  the  summouB.  ftlHdaTit,  nnd  requisition  were  nerved;  and,  it 
they  were  served  otherwlae  than  hy  deliTOiing  the  requisite  copies 
to  the  defendant  peraoually,  the  resHuii  therefor,  aad  the  oaine  ot 
the  perBon  to  whom  the  copies  were  delivered,  uulesa  hii  name  Is 
uukiiDWQ  to  the  constable;  iu  which  case,  the  retam  mast  describe 
him  so  as  to  idenlity  him,  aa  ncarlf  as  may  be. 
I..  1831,  cb.  300,  iurt  ot  t  «■ 

I  2934.  DcfcndBBt  m«T  cscevt  t»  Bmretleai  pra«e*dlBSB 
tkpreoa. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  dajB  before  the  return  day  of  the  summons,  the  defeodant; 
uutess  he  requires  a  return  of  the  chattel,  may  «erve  npou  the 
plnlntifF,  or  upon  the  constable,  a  written  notice  that  be  eicepta  to 
the  plaintiff's  aDrelles:  otherwise  he  Ib  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
JuBtify  upon  the  return  of  the  Buajmong;  or  the  plaintiff  must  then 
give  a  new  nndertaklnit.  to  the  same  effect  as  the  original  tuider- 
takine.  with  other  sureties,  who  muBt  then  appear  and  justify  be- 
toi«.thie  justke. 


I  S9ZS.  Defendant  mar  reclaim  ataattelt  proeccdlaBS 
thereon. 

At  any  time  before  the  return  day  of  the  Bummons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiCTs  suretiea,  serve  npoa 
the  JoBtice  a  notice  that  he  requires  the  return  of  the  chattel  re> 
plevled.  With  the  notice  he  iDUBt  deliver  to  the  justice  an  affi- 
davit and  undertakiuK,  situilar,  in  all  reHpcclH,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chatty 
as  prescribed  in  sections  170)  and  1712  of  this  act,  omitting  the 
proviiiion  in  the  undiTtakinit.  "  or  if  the  action  abates  in  conae- 
quencp  of  the  defend.int's  dealh."  The  sureties  in  the  Htidertak- 
Ing  must  jiiBtity  before  the  justice  upon  the  return  of  the  anm- 
mims.  If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  cIhsscb  of  chattels,  as  preBcribed 
in  section  1C07  of  this  act.  the  defendant  may  require  a  dellveir 
of  part  of  the  property  replevied,  oa  prescribed  iu  that  section. 

H..  IT.  ^■ 

I  SVaa.  J«Btl*e*tloB  of  MOPetlea. 

Except  as  otherwise  expressly  prescribed  In  this  artlel«,  the  *i- 
nmlnation  and  quallflcalionR  of  the  sureties,  snd  the  Bllowanee  of 
the  undertnhinir.  npon  n  i notification  piirmiant  to  either  of  the  last 
two  sections.  mii<it  be  the  nnme  nn  npnn  n  1ti<itlficatinn  of  bail,  aa 
prescrlbedini>ectlon»57!l.  R80.  and  581  of  this  net.  snb«tlltitlDfrtlie 
Jnsllcp  for  the  judBe:  hut  after  ?>iich  nllowsnee,  the  nndertJtkiiiic 
most  be  filed  with  the  justice.  The  constable  Is  thereupon  ezoa^ 
rated  from  liability. 


,G(Hinlc 


I  3B2T.  ^Vkca  BUiI  tu  nkom  eonitabla  iiiunt  deliver 
Oku  ltd. 

If  the  defendant  aeitlier  evceiite  to  tlie  plniJitlCC's  BiirctieK,  nor 
rM]uim  the  leliirn  ot  a  ctiattpl,  withiu  tlio  time  iireHuribcJ  for  tbiit 
purpoae;  or  if  lie  fuils  to  pcufuie  lUe  allowitiice  o(  lila  umii'ittiklj);,'; 
or  it  tbe  pltiintiff,  nfter  tJie  ilefoiitlHiit  lias  cxcoplcd  to  liis  ttiiretipo, 
tluly  procures  the  allowance  of  liii  uiHierlnliiitjc,  the  coaMtabU- 
miisf,  except  in  the  casp  apectQtd  iu  tlic  next  arclion  but  one,  im- 
mediately deliver  thp  cbnltel  to  tlie  iilaliitifE.  I(  tlie  plaintiff, 
dfler  tbe  defeodant  has  excepted  tu  IiIh  sutulies.  fail.i  to  procure 
Uie  allon'aDr«  of  his  iindertaklDe;  oi  if  tLe  defeuilunt,  after  he  liiia 
required  the  reiuru  of  the  chattel,  pi'ociii'es  the  uliowance  of  his 
nndertaking,  the  coDHtable  niust  immedlutely  deliver  tbe  chuttel 
to  the  defendant. 

SnbUItuted  tor  L.  lUl,  idi.  aOO,  ^rt  >C  I  T. 


of  the  other,  a  chattel  replevied  by  him,  except  as  preicribed  in 
the  lest  flection,  or,  by  virtue  of  an  execution  leaned  upon  a  jodg- 
ment  in  tbe  action,  forfeits  to  the  party  aggrieved  the  enm  of 
one  haadred  dullars:  and  is  also  lialile  to  him  for  all  damagei 
irbich   he  austaina  thereby. 

I  2»2e.  Claim  at  title  by  tbtrd  pcnon. 

The  provialona,  regulating  the  proeeedings.  where  a  person,  not 
a  party,  elainis  property  which  has  been  replevied,  and  the  rights 
of  Buch  a  pertion,  and  of  the  sheriff,  as  prexcribod  in  sectioDs 
1709.  1710,  1711,  and  1712  of  ibis  set,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substitutiug  the  con- 
stable for  the  sheriff;  exceit  that  service  of  a  notice  nnd  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709.  must  be  made,  either  upon  the  plain- 
tiff personally,  or  npon  tbe  attorney  wbo  appears  lor  bim  befori 
the  justice:  and  that  the  sum  n>ecifled  In  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed.  In  aoy  case, 
three  hundred  dollars. 

Id^  f  ».     Be«  Cq.  Proc.,  |  !!«. 

I  ZBSO.  DetendaBt  mar  demand  JadBaacDt  tor  rctnra. 
Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  In 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  Judgment  for  the  refurn  thereof,  either  with  or  withotit 
damage*  for  the  taking,  withholding,  or  detention. 
M..  »  11. 

I  SSSt.  Proeeedlava  t>  the  actloat  aetlon  npoa  vader- 
taklar. 

Section  1373.  section  1731.  excluding  subdivision  first  thpreof, 
and  sections  1722,  1726,  1730.  1732,  1T33,  1734,  and  1735  of  this 
■rt,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  nn  action  In  a  insllce's  conrt  to  recover  a  chattel,  and 
to  «n  action  against  the  snretiea  in  nn  undertaking  given  tberelB 
except  as  otherwise  specially  prescribed  in  this  chapter. 

Bobstltoted  tor  Id.,  (  10. 


§§3908-«8  JUSTICES'  COURTa  e.lfl,t.2,L! 

)    aftSa.      Procacdlnira      ivlieM     maiBiSBB      ■•!     iHiiamnUr 

Where  the  defendrtnt  does  oot  appear,  sad  the  Buanuoui  hu  not 
been  personally  senei  npoD  him,  and  a  chattel,  or  part  or  i 
chafe],  to  reoover  which  the  action  is  brought,  baa  been  repltTM 
and  the  proceedings  thereupon  buve  been  dul;  token,  its  pn- 
Hcriled  In  this  article;  t!je  justice  most  procped  to  bear  and  Jc- 
termlne  the  action,  with  respect  to  that  chattel  or  pari  ot  a 
L'hvtte]:  or,  if  the  action  is  brought  to  recover  two  or  more  ehtl- 
telfi,  with  rcBpect  to  those  which  hare  been  replevied;  in  lito 
manner  ond  with  like  effect  aa  U  the  suaunous  bad  been  pecwadlr 

L.  1B31,  eta.  800.  I  12.  aiD'd. 

I  7933.  'When  action  not  )iBe«led  by  fnllnre  (o  rttttrr- 
T^herc  the  eammons  baa  been  [lerBonally  served  npon  the  d^ 
feuiiant,  or  where  he  appears,  the  justice  must  proceed  to  bm 
and  determine  the  action,  nlthonKh  the  plnintlfF  tuts  not  mt)t«d 
the  ihattel  to  be  replevied,  or  the  constable  has  not  been  aUc 
to  ■  iplery  it 

TT8 


DoliiHihyGoOglc 


Bm.  3M4.  Wbea  Ihih  Co  t>a  Joined. 

sese!  Oompu^t. 

seas'.  Demainr. 

3M0.  GfiDcnl  ruleB  of  pleAdlog, 

IMl.  Account,  or  tnitrnment  tor  pajMieDt  et  ■DOM)' 

2M2.  Conit  IMT  nqnlre  II«u  to  bt  eiMbltsd. 

^4S.  ImiutHlBl   Turiucs   10   be  iU«e(iudM. 

3MT.  CoDw^iienqe  dt  Deflecl  [a  pIcBd  cooDtar^iS?^' 

aMO.  JadiiD«nt  apan  countpnHaiiii. 

»M>.  JndgiiHDt  vhrn  mcoiunti  exceed  MOO. 

SBGl.  Aniwec  or  title. 

:M12.  rDderUklBK  ttaereaptHi. 

sacs.  In  wbut  court  Dcir  aclloti  to  be  broDKbt.        ^ 

MM.  Wb«i  letkin  botore  JuMlce  to  be  dlKontlBued. 

MM.  EWect  or  filliiia  to  (iTe  nDdeniklnfc, 

pSSlSK.  °  "*"  ""°''"   """*"'*""  *«""»  J"    •  ■^''  '► 

I  2034.  [Am'd,  18»3.]    WIir>  iBBne  to  ke  Jolaed. 

At  the  place,  and  xrith'm  one^  bonr  nrtPr  the  time,  apeclGed  In  the 
tummons  for  the  return  tb^reof;  or,  whpre  nn  order  of  arrest  ii 
granted  and  esecated,  within  twelve  bourB  nfter  the  defendant  la 
broQsbt  before  the  justice;  or,  where  no  summnDH  is  iaaned,  at 
the  time  when  the  parties  Tolnntarily  appear  to  Join  IsBDe,  the 
Readings  oF  the  parties  must  be  made,  and  irane  must  be  Joined. 
Where  both  parties  appear  upon  the  return  of  the  BUniiDons,  on 
Usue  must  be  joined  before  an  adjournmeut  is  had,  except  when 
Ibc  defendant  refuses  or  neclects  to  plead.  Where  an  lasue  of 
fact  or  an  isHuc  of  law  Is  joined  In  a  justice's  court,  or  before  a 
juHtiee  of  the  peace  iu  the  eit^  of  Brooklyn,   or  lu  any  of  tba 


ton-ns  Id  the  county  of  KinR«,  in  which  the  judgment  demanded 
by  either  party  in  hie  pleedinge  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattels. 


the  value  of  which  as  Rxed  by  either  party  in  hia  nlendrngs  i 
darits  exceeds  one  hundred  dollars,  the  defendant  mny,  after 
Issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brousht  for 
an  order  removing  the  action  Into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  uodertalilng  in 
a  Bum  fixed  by  the  jnstice,  not  exceeding  twice  the  amotint 
of  the  damages  claimed  or  twice  the  Talne  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  siircliea,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pny  to  the  plaintiff  the  amount 
of  any  judgment,  includins  cobIh,  thnt  mny  be  recovered  against 
him  in  the  county  court  in  the  action  ho  removed.    Pram  the  time 

mined  by  aoid  county  coart  as  If  originally  brought  therein.    Th* 


§§  2W6-38  JUSTICES'  COURTS.  c  19,l.S 

Justice  must  forthwith  deliTer  to  the  clerk  ot  the  count;  conrt  all 
procpHBes,  pleadiuKB  and  other  pipen  iu  the  notion  which  must 
K  fiW.  entered  and  recorded,  bb  the  case  roqtiireB.  In  the  latter 
office.  CoitB  in  an  action  bo  reinoTed  shall  be  the  same  ai  In  ui 
original  BctioD  commenced  in  said  coaaty  court 

U  180S.  Ph.  B80. 

I  293S.  PlCBdlnVB. 

The  pleadinsB  in  n  justice's  court  are; 

1.  The  plaialilTe  complaint. 

2.  The  ilerendnnt'B  nnawer. 

3.  The  ctefendaDt's  demurrer  to  the  conmlaiol,  or  to  one  or  raott 
distinct  caiiHcs  of  nrflou.  separately  Btaled  therein. 

4.  The  i)lniiitiirB  demurrer  to  one  or  more  connterclaima  stated 

Ob.  Pnc,.  (  M,  lubd.  1. 

I  2»36.  lAm'd,  IMM).]      Complalal. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  tbt 
facts  cons  I  it  II  tins  the  cause  of  nctiou.  In  nn  ni'llon  arising  no 
conirart  for  the  recovery  of  money  only,  or  on  an  account,  lbs 
plaintifl  or  liia  atienl,  at  or  hefure  the  lime  of  the  issning  of  ttap 
summons,  may  make  a  nritten  com  plaint  an  above  proTided. 
epecifyiug  the  amount  actnnlly  diie  the  plaintiff  fnim  the  defend- 
ant, and  pmj'inic  Judsnient  for  the  nmciunt  so  due,  which  said 
complaint  shall  t>c  signed  by  tlie  plalntilf  or  hiH  aseut  and  reri- 
8ed  in  the  manner  and  as  providod  by  section  five  hundred  and 
twenty-six  of  this  code.  Snid  summiniN  and  complaint  RhsU  b* 
attadied  and  ahalt  be  served  u|>on  tlie  defendant  by  delirerinr 
tojind  leaving  with  liim,  personnll}',  Irne  copies  thereof,  not  len 
than  six  nor  more  than  twelve  diifs  before  Ihe  return  da;  of 
said  sunuiions;  and  the  oflli^tal  certificate  of  Ihe  constsbla  nuk- 
ing such  service  bIiuH  be  sulticleut  evidence  thereof. 

Id,,  aabd.  S;  li.  190a,  ch.  2S1.    Id  rttttt  Sfpl.  1,  tSOa. 

VtSST.  What  caaura  ot  aptlon  mar  be  Joined. 
he  plaintiff  may  unite,  in  the  snme  complaint,  two  or  mot* 
catisea  of  action,  where  they  all  nrlse  out  of: 

i.  The  same  transnetion,  or  transactions  connected  with  the 
same  subjert  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Perwonal  liijurica,  and  injuries  to  property,  or  either. 

But  it  Biust  appear,  upon  the  face  of  tue  complaint,  tliat  all 
the  causes  of  nctinn  so  uuiled  helonjt  to  one  of  (he  foregoing  sob- 
divisions  of  this  section:  that  they  are  consistent  with  ench  other; 
that  Ihey  require  the  same  Judgment:  and.  except  as  otherwise 
prescrihetl  by  law.  that  they  alTwE  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  miitnt  Ire  arrested.  I" 
united  with  a  cause  of  action,  fur  which  he  cannot  be  arrested, 
nn  e:<ecnlion  aeainst  the  person  of  the  defendant  cannot  be 
issued   upon   the  judgment. 

I  SDM.   (Am'd,  1900.1     Annn-fr. 

The  answer  may  contain  n  tcenernl  denial  of  each  allegation  ot 
the  coinptainl,  or  a  apecific  denial  of  one  or  more  of  the  material 
uUeftatlonK  thereof.  It  may  also  set  forth,  in  a  plain  ai:d  direct 
manner,  new  matter,  constitutinE  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  apiicars  and  answers  ir  an 
action  in  which  a  verified  complaint  has  been  served,  his  answer 
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Bball  be  in  writing  and  shnll  be  verified  as  above  provided  for  the 
verificatioa  of  tlie  complsiat. 

Co-  Proc,  «abd.  *,  i  «:  L.  looe,  cb.  261.    In  «ff«t  Sept,  1,  1006. 

1  2939.  Drmnrrer. 

In  s  case  specified  in  aubdlrision  third  or  fourth  of  set^tion  2935 
of  this  act,  a  party  may  demur  to  the  pleadiuK  of  the  adverse 
part)',  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  ueparate 
PBuses  of  action,  where  it  is  not  suBidently  explicit  to  he  under- 
stood; or  where  it  doeu  not  sta'te  facts  sutHcient  to  constitute  a 
cause  of  action,  or  countcri'taim,  as  tlie  case  may  l>e.  If  the  court 
deems  the  detuurrer  well  founded,  it  must  pei-mit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  mtist  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Co.  PPOC.,  (  M.  SUM.  0  and  T. 

I  2940.  CenerBl  rnlFS  of  pleadlitK. 

A  pleading,  e.^ccpt  as  otherwise  prescribed  In  section  2951  of 
this  net,  ma)-  he  oral  or  written.  If  it  is  oral,  the  sutratance 
thereof  must  be  entered  by  the  justice  in  his  docket-book:  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  he  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 
Id.,  labd.  2  ind  S,  am'd. 

I  S94I.  Account,  nr  InHtmincnt  tor  v>yncnt  ot  moncr* 

For  the  purnnse  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  nn  account,  or  upon  an  instrument  for 
the  payment  ot  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instniment,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id,,  imbd.  S. 

I  3»4S.  0*art  nar  reqnlre  Itenm  to  be  exhibited. 

The  court  may.  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  us  far  as  it  is  in  hhi 

fower  so  to  do,  at  that  or  another  spei-lfled  time:  and  in  case  ot 
is  default,   it  may  preclude  him   from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  aobd.   14. 

I  Z043.  Immalerlal  viirlsnee  to  be  dlsrexarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
muKt  be  disregard)^  as  immalcrini,  unicRs  the  court  is  satisSed 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

Id.,  anbd.  10. 

1  2944,   AmendMent  of  pleadlnaia- 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  (ri.il,  or  duriiiE  the  trial,  or  upon 
appeal,  if  snbstanliat  inslice  will  bo  promoted  Ihcieby.  Where  a 
party  amends  his  pleading  after  joinder  nf  iKKue,  nr  plends  over 
upon  tha  decision  of  a  demurrer,  and  it  is  made  to  aprnwc  tD,tbe 
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oath,  that  an  adjoufomeDt  is  n«c(t- 

.. f—:,  --1  conaequence  of  the  amendment  Ot 

pleading  over,  an  adjourument  must  be  granlpd.     The  court  iii»r 
also,    in   its    discretion,    require,   as   a   condition   of   allowing  in 
amendment,  tba  payment  of  cosis  to  the  adverse  party. 
Id.,  Mbd.  11. 

I  2&4S.  ConntcrolailinK. 

Sections  501  and  602  of  this  act  apply  to  a  couDterclaim  In  in 
action  brought  in  a  justice's  court;  except  that  anch  a  counter- 
claim cannot  be  interpoaed,  unless  it  la  ot  Buch  a  natore^  that  a 
justice's  court  has  jurisdiction  of  a  cause  of  action  fotindtd 
thereon. 

HiAUIIiitcd  tor  I  B.  S.  234.  I  so  (S  Edm.  2eO.  2SI). 

g  2946.  Id.)  TrhrFF  Fsccator  or  trnntFe  !■  ■  partr. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  reproaentatit-e  capacity,  or  in 
favor  of  an  executor  or  admlDistcator,  except  that  the  defendant 
cannot  take  judgment  against  the  ptaintiH,  upon  a  connterclain 
for  a  sara  exceeding  two  bundled  dollars. 

a  E.  B,  38*.  H  H  and  BO. 

I  !t&4T.  C*Biie«aeac«  of  nevleot  to  plead  connterclalai. 
Where  the  defendant,  in  an  action  to  recover  damagea  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  iu  his  favor  to  recover  damaces  tm 
a  like  cause,  wtiicb  might  have  been  allowed  to  hiuo  upon  tlw 
trial  of  the  action,  be,  and  every  person  deriving  title  therMo 
through  or  from  him.  nre  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 


I  X»4S.  Tk«  laat  aectloB   qoallBed. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  fallowing  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaiutiff  recovers. 

2.  Where  tbe  counterclaim  consists  of  n  judgment,  rendered  be- 
fore the  commencement  of  (he  action,  in  which  it  might  have 
been   interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidatad 
damages. 

4.  Where  the  counlirclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment  la  taken  against  the  defeodnnt,  witbo«t 
personal  service  of  the  summoos  npon  bim,  or  an  appearance  bT  . 


bim. 


I  3ft4ft.  JadKBtent  apva  eoaat^relalM. 

Where  a  counterclaim  Is  established,  which  eqnnls  the  plah. 
lifFs  demand,  the  judgment  must  be  In  favor  of  the  defendant. 
Where  it  is  lens  than  the  plaintitTs  demand,  the  plaintiff  miiM 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plaia- 
tllTs  demand,  the  defendant  must  have  Judgment  for  tb«  exr«ai. 

TP2 
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or  so  much  thereof  as  is  due  from  the  plaintiff,  lUaless  it  is  more 
than  the  aam  of  two  hundred  dollars.  If  it  is  more  than  two 
ikUDdied  dollars,  or  if  do  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  s})  much  of  the  counterclaim  as  is  aufflcient  to  sat' 
Isff  the  plaiutiff's  demand,  and  reader  judguieut  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  ma;  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Bender  a  judgment  of  disco ati nuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  eiceaa  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  aa  the  judgment  does  not  cancel. 
14..  H  GB,  (3,  Hud  part  ot  I  KS. 

1  SftOO.  JodsHest  wtaoD  Bccomita  rzoced  MOO. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tic*,  exceeds  four  hundred  dollars,  jodgnient  of  discontinnance 
must  be  rendered  against  the  plaintiff,  with  costs. 

2  B.  a.  334,  I  M. 

I  29BI.  Anawer  ol  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
res)  iiroperty  will  come  in  riuestion.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
luy  or  as«at,  and  delivered  to  the  justice.  The  jiutice  most, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Co.  Pnc.,  1  BC 

I  2ASS.  UnderfaklBB  tlicren»ai>. 

In  the  case  specified  in  the  last  section,  the  defendant  most 
also  deliver  to  the  Justice,  with  the  answer,  a  written  undertaking. 
eiecnted  by  ooe  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
acliOB.  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  wilf,  within  twenty 
days  after  the  deposit,  give  a  written  admisHion  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertakiDg  must  further  provide,  that  he  will, 
at  all  times,  render  himself  sQieuable  to  any  mandate,  which 
may  he  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  foils  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  put  ol  I  Be,  amd. 

I  2ftB3.  la  wli*t  eovrt  »ew  aetloB  to  b*  brovslit. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section.  Is  the  supreme  court,  or  the  county  court  of 
the  jnatlce's  county,  at  the  plnintiff's  election;  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  dty  of  Buffalo, 
It  Is  the  superior  court  of  Buffalo. 

M.,  I  se. 

788 


HihyGoonlc 


8(2954-68  JUSTICES'  COURTS.  tie,i.S 

)  20B4.  Wlien  aetlaa  before  iutlce  to  be  tllBcoallBmed. 

Upon  the  delivery  of  the  undertabiag  to  the  justice,  the  ■rtioi 
before  bim  is  discoctlQued,  and  eaoh  party  must  pay  his  awn 
coats.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  retovers  costa  in  the  new  action,  to  be  brought  bh  prescribfd 
in  the  last  tnu  seotiouH.  If  the  pliiinti&  fails  to  deposit  with 
the  justice  a  summons  HDd  complaint  in  the  new  action,  before 
the  expiration  of  twentr  days  after  the  delivery  of  the  under- 
taking, the  defuidaut  may  mnintain  an  action  agalnat  the  plaintiff 
to  recover  liis  costs  before  the  Justice. 
Id.,  I  GT. 

I  awn.  Bffect  of  (allure  to  vlve  KudePtiilclBK- 

If  the  undertakiog  is  uot  delivered  to  the  justice,  he  has  juris- 
diclioii  of  the  action,  nud  must  proceed  therein;  aod  the  defendant 
is  precluded,  in  bis  defence,  from  drawing  the  title  in  queation. 
Id.,  I  5§. 

(  B6S0.  Whva   tltl«  eomes  !■  qaentlOB  •■  pUtlntia*!  aw* 

If,  however,  it  appears,  upon  the  trial,  from  the  plaiDtlETs  ova 
showinR,  tbal  the  title  to  real  properly  is  in  question,  and  iht 
title  U  disputed  by  the  defendant,  the  justice  must  dismiss  ihe 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 


In  the  new  action,  to  he  brought  after  an  action  before  a  jni- 
tlce  is  discontinued,  by  the  delivery  of  an  answer  and  an  under 
taking,  as  prescribed  in  the  last  six  sections  of  this  act,  tii 
plaintiff  muiit  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  tlje  justice:  and  the  defendant's  animr 
mu^4t  set  np  the  same  defence  only,  which  he  made  before  tlir 
justice.  If  the  action  is  to  recover  n  chattel,  which  was  le- 
plevied  in  the  justice's  court,  each  undertaking,  given  in  tb« 
justice's  court,  continues  to  be  valid  in,  and  la  applicable  to,  tbe 

Id..  I  so. 

t   aniiS.   Ansner  of  title   ■•   to   one   of   BcvePai   eaiucs  at 

Where,  in  an  action  before  a  inslice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  res) 
property  will  come  in  question.  Is  interposed  as  to  one  or  more, 
but  not  ns  to  all  of  them:  the  defendant  may  deliver  nn  answff 
and  undertakintf  as  prescribed  in  sections  29M  and  2!e2  «f 
this  act.  with  respect  to  the  caiise  or  causes  of  action  only,  iu 
which  title  will  no  come  In  question.  Wh^enpon  the  instite 
must  disi-ontiniie  the  action  ns  to  those  causes  of  action  only:  tbf 
plaintiff  may  commence  n  new  action  therefor  In  the  pr<H>e' 
court;  and  (be  original  action  must  proceed  as  to  the  other  caastt. 
Id.,  part  oi  I  62. 
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TITUi  IV. 

Proce«diagfl  between  the  Joinder  of  iMue  &ud  the  trial. 

e  itlMMUnca  of  ■   witoew. 
I  UU  MiUnuHij. 

ABTicLB  rinsT, 

Mc.tion  Of  SireDj.ni. 


BM3.  Undertakidg  id  prwurE  dlirbanR  of  deteni 

atm'.  SBbuqaent  ■< 
3SM.  iHllo   nmr 

asn!  AdjanromeDI 

I  3»se.  AdJaaFnnieiit  by  Inattev. 

At  the  time  of  the  return  of  h  BuiamonB,  or  of  the  joinder  of 
IsBne  wilhoot  process,  but  at  no  other  time,  the  justice  may,  in 
his  diacretioa  and  upon  bis  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  dajs,  uoleet  the  defendant  has  been 
ureated:  io  which  case,  no  aucb  adjournment  shall  be  made. 

a  B.    B.   SSS.   II  ST,  «8  <2  Edm.   2M). 

I  aooo.  AdJonrDnot  om  'ap»llea11«m  of  pIalBtl>. 

At  the  time  of  the  returo  of  a  snmmona,  or  of  the  joinder  of 
iHane  withoat  process,  the  justice  must,  npon  the  nppltcatioD 
of  the  plaintiff,  adjourn  the  trial  of  the  nction,  not  more  than 
eight  dajs.  to  a  lime  fixed  by  tbe  justice.  Hut  such  an  adjoutn- 
ment  shall  not  be  KranteJ  uoless  the  plaintiff  or  his  attorney,  if 
reqnired  by  the  defendant,  makes  oath  that  the  plalutiff  cflnoot, 
for  want  of  some  malertal  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  at  M  69  iDd  10  (2  Edm.  2S4,  SttS).  \ 

i  asei.  AdJoDrBncnt  o*  opplleBtlitii  of  dcfeBd»t. 

At  the  time  of  the  joinder  of  isRoe,  the  justice  must,  upon  the 
■ppIicBtion  of  tbe  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complTioir  with  the  tollowing  requirements: 

1.  Tbe  defendant  or  his  attorney  muat,  if  required  by  the 
plsintilf,  or  by  the  justice,  make  oath  that  he  verily  beUevea 
that  the  defendant  baa  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  wituem,  speeifled  by  bim. 

2.  If  FeQDired  by  the  plaintiff,  and  the  defendant  bos  not  been 
arrmted  in  the  action,  an  undertakins  must  be  given  to  tbe 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
■ectlon.  But  such  an  undertaking  need  not  bo  given,  where  the 
-cHon  ia  to  reoover  a  chattel. 

Such  an  fldjonrnmcnt  miiBt  !<<•  for  snc*  a  reasonable  rime, 
bed   by  the  justice,  as  will  enable  the  defendant  to  procure  tfa« 
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1   a»6a.   ld.|    a>den>klaB  tlicreapOB. 

Tbe  undertaking  iirescribed  tn  tbE  last  lectlon  mwt  be  execWri  ' 
by  one  or  more  iur^ties,  approved  bf  the  Justice;  and  moil  be 
to  the  effect  that,  it  (be  plalDtlCF  recOTCrs  judgmeut  in  tbe  (ctira; 
iLud  if,  before  tbe  eipiratioii  of  tea  dayB  aHer  tbe  pliinlill 
lieeomea  entitled  to  an  execution  upon  the  judsment.  the  it- 
feudnnt  romoTes,  Becretes,  bbbIsob.  or  in  anj  war  dispoaei  al 
any  part  of  bis  propertv,  liable  to  leTy  and  sale  by  Tirtne  of  u 
exeeution,  except  for  tbe  necegsar;  aapport  of  blmselr  and  hii 
family,  and  It  an  execution  npon  the  judipneat  is  retnnied 
wholly  or  partly  unsntlBfied;  the  enretiea  will,  upon  demsEid, 
pay  to  tbe  plaintiff  tbe  aum  due  upon  the  JudgmenL 

L.  1831.  cb.  aoo,  I  40  (4  Edm.  «7«>. 

I  SOS3.  Vndvrtalilav  *«  oroeare  dlaekBrvs  of  dcfeadaml 
from  naatodr- 

Wbere  tbe  defendant  has  been  arrested,  the  trial  mut  ht 
adjourned  upon  hia  application,  upon  tbe  same  tenaa,  and  ii 
the  same  manner,  as  where  he  has  not  been  arreated;  except  till 
tbe  undertaliing  preacribed  In  tbe  last  aection  need  not  kt 
BiTen.  A  defendant,  who  procures  such  an  ndjontnment.  mix 
continue,  during  the  time  Of  adjournment,  in  the  custody  of 
tbe  constable:  unless  be  gives  an  undertalitng  to  tlie  plaintift 
with  one  or  more  sureties,  approved  by  the  Justice,  to  the  eSM 
that,  if  tbe  plaintiff  reeorers  Judgment  in  the  action;  and  if  u 
execution  ia  isaued  tbereiipoo  sgiiinst  the  person  of  the  defendurt. 
within  ten  days  after  tbe  plaintiff  Is  entitled  to  the  anme;  aaJ 
If  a  return  Is  made  thereto,  on  or  after  the  return  day  thenol, 
that  the  defendant  cannot  be  found:  the  sureties  will  pay  to  tte 
plaintiff  tbe  aioouot  due  upan  tbe  jiidgment.  If  such  an  nEidtr- 
takiog  is  given,  tbe  defendant  muat  be  diacbarged  frtKii  cuatodj. 

1  R.  S.  239.  340.  pari  or  |l  71,  71  and  70  (S  Edm,  SKI). 

I  0904.  Wlm  dFfESdBBt  to  be  dtuclHTffed. 

If  the  trial  of  an  QCtion,  in  which  the  defendant  has  beo 
arrested.  IB  adjourned  with  the  consent  of  both  parties^  or  upoi 


I  aftOK.  SBbBcqaeut  Bdjonrkllieaia. 

The  jnaticp  muat.  upon  th»  flppUcatloB  of  the  defendant, 
grant  a  second  or  subaequent  adloumment  of  the  trial  of  Ar 
action,  upon  tbe  defendanfa  giving  KCQilty,  If  leqnind.  h 
prescribed  in  the  forexolug  provisions  of  this  article,  where  be 
applies  tor  a  firat  adjournment:  and  upon  bis  proTlng.  by  his  o« 
oath  or  otherwise,  to  the  saliafaction  of  the  JUBtice,  that  he 
cannot  safely  proceed  fo  trial  for  want  of  aome  material  te»t> 
many  or  witness;  and  that  he  hna  used  dne  diHRencp  to  obt*i» 
the  testimony  or  wltnesa.  But  if  tbe  defendant  haa  pven  « 
undertaking  upon  n  former  adjonrnment,  a  new  undertaking  new 
not  be  Riven,  unless  it  is  required  by  the  justice,  or  by  the  sine- 
tie*  in  the  former  undertaking. 

Id.,  t  TE. 

I   sses.   Jiutla«   lur   IvpoM   «oBdltlsaB   a»o*    mSimrnwu* 


Upon  granting  the  defendnnt'B  application  for  an  anion -^ 

where  the  trial  bas  been  once  adjourned,  or  where  tb*  pJalntiB 


c.  1ft,  t.  4,  ».  1  AbJOTJ^NHENTa.  gfi  2Mr-«i 

la  a  noD-rerideot  of  the  comity,  the  Justice  may,  in  ha  diBcretion, 
upon  the  plaintilTB  appticatiou,  direct  that  any  witneis  on  the 
part  of  the  pluiotUT,  fvbo  is  in  att«ndaace.  be  then  examined 
under  oath  before  the  justice.  Thereupon  the  teatlmany  oC  tiii 
witDesa  mnst  be  redaced  to  writing-,  certified  bv  the  jnstice,  and 
retained  l^  him;  to  be  read  upoa  the  trial,  with  the  same  effect, 
and  inbject  to  the  asme  objecuo;)8,  as  If  It  was  tbea  giTen  othVj 
by  the  witness. 

2  R.   B.  2BS,  MO,  I  TO. 

■ess  la  iHoed. 

Where,  upon  a  trial,  a  warrant  or  attachment  is  Isstied  to  com- 
pel the  attendance  of  a  witness,  who  has  failed  to  appear  In 
obedience  to  a  Buhpoena.  the  justice  may.  In  hts  discretion,  ad* 
joam  the  trial,  for  auob  a  time  as  he  deems  necessary  for  tha 
return  of  the  warrant,  not  exceeding  Gre  days. 

I  2»e8.  AdJoBMiucnt  mot  t*  esoeed  nlBefr  darB> 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  beTiind 
Dinetr  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  daly  isaaed,  bnt  a  Jnry  has  not 
been  procured,  so  that  it  is  necessarr  to  Issue  a  new  venire,  or 
to  attniBion  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  daya,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jnry  has  not  been  able  to  agree  npon  a  verdict, 
and  Ib  discharged,  the  trial  may  be  adjonrned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a,  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  iisued  to  compel 
the  attendance  of  a  witness,  as  prescribed  In  the  last  section,  or 
a  warrant  has  been  Issued  to  commit  a  recusant  witness,  as  pre- 
scribed In  title  fifth  of  this  chapter,  an  adjoaroment  made  there- 
■poa,  aa  prescribed  by  law,  Is  not  deemed  a  part  of  the  uuMtr,. 
dBTa. 

Sm  B  B.  8,  aa,  MO.  I  T8.  .4 
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ARTICLE  SECOND. 

Compelling  the  attendanoe  of  a  toiluMM. 


.     1  SM9.  'Wben  Initlce  mar  liBse  ■obpoeaa. 

A  justice  of  the  pcBCe  may  issiio  n  subpoona,  to  compel  A  wit- 
neaa  to  attend,  in  the  couutj  where  the  Justice  reHidea,  or  Id  an 
adjoining  county,  hut  not  otherwlap,  for  the  purpose  ot  testil?- 
ing  upon  the  trial  of  an  action,  ponding  before  himself,  or  before 
another  jueticc.  The  subpoena  may  require  the  witnesB,  except 
aa  otherwise  expressly  proecribed  by  taw,  to  bring  with  Dim  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  jDslice 
shall  not  issue  a  subpoena  to  compel  the  atteadanee  of  ■  wltnen 
before  another  justice,  duIphs  thp  pcrBon  applying  therefor  provea, 
by  his  own  oath,  or  the  onth  of  another  person,  that  an  action  la 
actnally  pending  before  the  other  Justice. 

I  3870.  SnbpocBK;  hoiT  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  ony  other  per- 
■on.  It  must  be  served  by  reading  il.  or  stating  its  contents,  to 
the  witness,  nnd  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  os  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  tacts  therein  atated. 
Id.,   t  B2. 

I  20T1.  'WnrriiDt  of  Httnclinieiit  •«&tiiat  def»ulUvv  wit- 
Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  nther  proof,  that  a  persoo,  duly  snbpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
ns  a  witness  in  ol)edience  to  the  subpoenn;  ond  no  just  cause  for 
the  neglect  or  rrfusni  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oath 
that  the  testimony  of  the  witness  Is  msterial;  the  Justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  tor  the  purpose  of  compelling  the  attendance 
of  the  witness. 
Id.,  g  89.  am-a;  L.  1834.  cb.  230. 
I  SSnt.  Id.t  how  eaee»tcd|  fern  thrpeapon. 
Such  a  warrant  of  atlachmcDt  must  be  executed  in  the  aane 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  md  p<m- 
stable  for  issuing  and  serving  It,  must  be  psicl  by  the  persin 
against  whom  It  Is  Issued,  unless  he  shows  a  reasonable  "xcuse, 
to  fbe  satisfaction  of  the  justice,  for  bis  omission  to  attend;  in 
which  case,  the  partr  proenring  the  warrant  must  pay  Uimii  and, 


i-.<i",G(Hinlc 


■- 19, 1.  4,  a.  3      ATTEN  DANCE  OF  WITNESS.  §§  SffT^Tt 

a,  the  kmonat  thereof  mast  be  allowed  to  blia 


t  29TS.  Id.)  irhen  irltncBB  la  In  adJsliiliiB  ooantr- 

Where  the  delinquent  witness  is  within  an  adjoiniuK  conntT. 
the  croDBtable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  Id  that  count;,  and  bring  him  before  the 
justice.  The  coDElable,  while  be  Is  within  the  adjoiniiiK  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  respect  to  the  warrant  eo  issued  to  him. 

1  3»74.  PIbc  for  refoalBK  to  ottead,  or  to  teatltr- 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason- 
able excuse,  prored  by  his  osth  or  the  oath  of  another  person. 
Caiie  to  attend:  or,  attending,  rcIuscH  to  testify;  must  be  fined, 
by  tbe  justice  before  whom  the  actioo  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  Justice  thinhs  it  reasonable  to 
impose  upon  biia,  as  a  fine  therefor. 

2  B.  S.  239.  240,  |  W,  ani'd. 

I  XBTB.  Id.)  bow  ImpoHd. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  tbe  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportuuity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  nt  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  tne 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
cotinty.  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  ebow  cause  why  a  flne  should  not  be  Imposed  upon  him. 

Id.,  I  ea. 

I  2976.  Minute   of  coavietloB. 

The  juatice  imposing  the  fine  moat  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  Tbe  minute  is  deemed  a  judgment 
against  the  delinqnent,  In  favor  of  the  officer  to  whom  fines  ar« 
directed  to  be  paid,  by  section  2875  of  this  act. 
Id.,   I  ST,  ani'd. 

t  X9TT.  KzeontloB  tkcrenpon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  p^d 
to  the  justice,  lie  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
tbe  snm  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
Unquent,  within  the  county,  and,  for  want  thereof,  to  take  him, 
ajid  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.    Upon  the  delln- 

Snent  being  committed  to  jsil.  the  keeper  thereof  must  keep  bim 
I    close  custody  therein,  until  he  la  entitled   to  a  discbaive,  M 
-'-  1  In  the  execution. 


U.,   I  88. 
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I  Z97S.  Money  collected)  kow  KppUed. 

The  monej  collected  by  virtue  of  tbe  exeeution  must  be  fortb- 
with  paid  bj  the  conBlable  to  the  juBtiee.  The  jastiee  mun. 
within  ten  days  aftpr  he  receives  a  fiue,  or  any  part  IbPrMt 
frora  the  conbtable  or  the  deliiuivieiit,  pay  the  money  to  the  offiM'. 
to  whom  the  fiues  are  directed  to  be  paid,  by  aection  2875  ot  a» 
act,  for  tbe  use  of  the  poor. 

3  B.  S.   239,   240,  I  89. 

I  asrs.  DctanltlBK  wltaea*  lUble  for  danuiKM. 

A  person,  subpoeuaed  as  prescribed  in  this  article,  who  "m^ 
lectB  or  refiiBes  to  obey  the  aubpoeua.  or  to  testify,  is  alao  Mdk 
to  the  party.  Id  whose  behalf  he  was  subpoenaed,  for  ail  a»n- 
a«e«  which  the  party  auatains  by  reasoD  at  hie  neglect  or  lenuBi 

M.,   I  ttO.   imd. 
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(.■.lB,t  4.8.8    COMUia.  TO  TAKE  TESTIMONY. 

AltTlCI^  THIfUI.* 

CommtiMon  to  take  tettimonj/. 


at    I 


I  X980.  Cammlaalan 
roKHtoriea. 

Where  tbe  defend  nnt  baa  neglected 
ot  a,  BommoDS,  or  baa  failed  to  anitw 
ILQ  Uaue  ot  fact  has  been  joiued 


eaUBilne    witaeaa    npon    later  • 

lo  appear  upon  the  return 
r  tbe  complkint.  or  wbere 
action;  and  it  ap^eara,  by 
a  ot  either  parly,  that  a  wltneBB,  not 
pending,  or  an  adjoining 
or  defence  of  tbe  action, 
more  competent 


within  the  county  where  the 

count;,  Ib  material  in  the  protiecutit 

tbe  juetlce  may  award  a  commiBBion  lo  one  oi 

pereong,   authorizing   them,   or   either  oC   Ihem,   to   eiamli.^    , 

witueBB  under  oath,  upon  interrogatories  to  be  Bettled  by  the 
jnttice,  or  by  tbe  vrrlttcn  agreement  of  the  parties,  and  indorsed 
upon  or  anneied  to  the  eommisBion;  to  talie  and  certify  the  de- 
poflition  of  the  witneBa;  and  to  return  the  Game  by  mail,  addressed 


L.  IBM,  ck.  au.  I  2, 


.;  L.  IMT,  cb.  B3e  (4  Bdm. 


If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  iuterrogik- 
toricB,  and  the  deposition  may  be  taken  upon  oral  questions,  in 
that  case,  section  iWO  of  this  act  applies  to  the  execution  of  the, 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto.' 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
Tirtue  thereof,  need  not  be  given. 

1  2982.  Wh«B  and  how  Bran  ted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
snmnioDs,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  nt  any  time 
after  the  joinder  of  iBsne,  ujion  the  nrtpHcatinn  of  either  party. 
accompanied  with  proof,  by  affidavit,  that  aix  days'  written  notice 
of  the  application  has  been  served  upon  the  adveree  party,  either 
personally,  or  by  service  npon  the  attorney,  who  appeared  for 
hiiD  before  the  jnstice. 

tt.  ISM.  cb.  113.  g  s. 

I  a»S8.  Adjoaraiaeat. 

Where  a  commission  Is  granted  npon  the  application  of  the 
plEintiCT,  he  is  entitled  to  one  or  more  adjonrnmenls  of  the  trial. 
as  may  be  necessary  lo  procure  the  commission   to  lie  executed 


OauidMallDD  Act  ot  1883. 


IcMe  lo  Wrtrict  Oimrti 

I.  110,  I  ises. 

79X 


»tw  York  dtj,  1 
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and  returned;   not  exceeding  the  length   of  time  tor  which  the 
trial  migbt  be  adjoamed  upon  the  application  of  the  deteudtnt 

L.  IMl,  cb.  IBS,  I  1  (4  Bdu.  IMS). 

i  2984.  BzcoattAB  nad  retain  ot  ooamlaaloB. 

The  commisHion  must  be  ei^futed  and  returned,  an  pretoibed 
in  section  901  of  this  act;  and  a  cop;  of  that  section  mnit  be 
annexed  thereto,  except  that  aohdiTlBloD  ^zth  thereof  nuj  be 
omitted. 

BnbM1lDt«d  ror  L.  1SB8.  cb.  243,  1  4  (*  B<l»i-  4U>' 
1  2860.  Reoelpl  tberrot  tir  Jiutlec. 

The  JuBlice,  to  nhom  tbi?  package  containing  the  comminiop  li 
transmitted  b^  mail,  must  lec^ive  it  from  the  poBt-office,  wid 
open  and  file  it,  indorsing  thereupon  the  date  of  hia  bo  dtnng.  1( 
must  remain  on  £le  with  him,  until  the  trial;  bnt  either  putj 
ifl  entitled  to  inspect  it  on  file. 

1  S86S.  Wfe«-a  de>oiiiltio«  evldenee. 

Sections  902  and  803  of  this  act  apply  to  a  commission,  iMMd 
as  prescribed  in  this  article;  and  to  me  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  eridence  upon  the 
trial  bj  either  party,  and  has  the  effect  apeciSed  in  aectioo  SU 
ot  thia  act. 

I   ansr.   Powen    ot   oommisalOBer*. 

Where  the  commission  is  executed  within  the  State,  the  com- 
miBBioner,  or,  if  there  are  two  or  more,  a  majority  of  them,  hare 
the  same  poner  to  issue  a  subooena,  to  swear  a  witaess,  lad  to 
compel  his  attendance  that  a  justice  ot  the  peace  hu,  in  ai 
action  pending  before  nim. 

li.  1841.  eh.  lU.  I  a  [1  EdEB.  SWi. 
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TITLE  V. 

Trial  and  its  ineidentl.  ' 
Est.  SMS.  Effect  of  tnllnn  d[  drfPDdint  to  appesr. 
2uno.'  nbcn  Jurr  irla]   du: 


D  defiinltliii;  ]urur. 

I  SftSKt.  (Am'd,  IDOO.]  Effect  of  lallnre  of  dpfradsBt  ta 
appear. 

WhtTC  thi<  dcfctidanl  iiinkcH  ilcriuill  in  ni)iH>ariiie  or  |)1i?adinir. 
upuii  the  rttiini  of  a  Kiimui'>nit,  whii-h  bax  l)c<-ii  diil)'  nerved  as 
prwiTtliCTl  ill  this  tlmpler,  Ihc  JHstifp  miiHt  hear  the  iillPBations 
and  |>roor«  ot  the  iilaintilT,  ami  rruiler  jiidKinriit  ni-eordinfc  to 
law  and  ei|iiity.  an  the  viir  rlcht  o(  tiic  i'hki'  a|i]H>ar><,  except  in 
an  action  coinmeiiceil  tijr  the  xervici-  of  a  kiimdi'iuh  and  Terifieii 
complaint  ax  provided  by  wcllon  tn-riity-iiiiif  himilred  and  thirtf- 
six  »rf  Ibis  code.  In  whieli  cBiw  Jiiditnieiit  tuay  lii-  entered  as 
providett  liy  MM-tiou  twenly-eiKht  hundrul  and  nlnetynjiie  of  this 

S  R.  S.  242.    I  09   (3  Rilni.  iS9H:  K    1900.   ■■h.  2n].     In  enetl  Sfpt.   I, 

i»oe. 

I  ansa.  IVben  JnXIce  lo  try  litiia«  of  fopt. 

Wht're  an  innne  of  fai-t  has  been  joined,  it  neither  party  de- 
luandH  a  trial  liy  jury,  the  justice  muxl  try  .the  issue  hear  (he 
allcgationH  and  proofs  of  the  parties  and  render  judgment  aa 
prescribed  in  the  Inat  seetion. 

f  Z»»0.  [Am'fl,  IM&T,  1D00.1  When  Jary  trial  may  lir  de- 
ButBded. 

At  thp  time  n'hen  an  ixsue  of  furl  la  joineil  either  pnrly  may 
(tcmand  n  trial  hy  jury,  ami  uiilivs  so  deuiaudi'd  at  the  joining  of 
ixHiie  a  jury  trial  is  waivtil.  'I'lie  parly  demanding  n  trial  by  jury 
sbnll  thereupon  i»ny  fn  the  justice  Ihe  stntutory  fei-s  for  the  at- 
tendanoe  of  each  person  to  he  snmnioned  and  for  the  jumrii  to 
Rorre  upon  the  trial,  and  also  the  fees  to  which  the  constable  la 
pntillcd  for  notifyiiic  the  piTsons  to  Is'  drawn  a«  juror*.  The 
f«tw  BO  deposited  shall  be  delivered  by  the  juaticc(^9>,tb«||Con- 
7»3  '^ 
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stable  serving  the  venire,  and  by  him  Ehall  be  paid  out  as  re- 
qnired  b)'  laiv.  In  default  of  a  deposit  as  aforesaid  the  justioe 
shall  proceed  as  if  do  demand  for  trial  by  jury  had  bveu  made. 
And  toe  toiv'n  clerk  of  every  town  in  this  slate  shall  deliver  to 
eaeh  of  the  justiees  of  the  peace  in  his  town  a  certified  copj  ot 
the  list  liled  with  Uim,  iu  pursuance  of  section  five  hundred  and 
five  of  tt)e  judiciary  law,  and  be  sball  also  deliver  to  each  of 
said  Justices  a  certified  copy  of  an;  xuch  lint  hereafter  filed  with 
bim,  within  ten  da]-»  after  the  ttame  shall  be  filed.  The  totrD 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  list 
so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  ■ 
copy  of  the  list  to  each  of  the  iuHtices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ten  dollars  (or  each  failnre, 
to  be  sued  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id,.  I  S3,  im'd;   L.   IRST.  Fb.   140.     Am'd  by  L.    1909.  cH.  69.   |  3.     Bm 

i  Ktmi.  lAm'd,  inoo.l      Drawluc  Joron. 

When  a  trial  bj  Jury  is  duly  demanded,  the  Justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurorit 
of  the  tOH'Q  to  the  courts  of  record  of  the  couuty  upon  the  last 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  aball 
then  be  adjourned  by  him,  nut  more  than  eight  days  from  the 
joining  of  issnc,  unless  the  parties  consent  to  a  longer  adjuum- 
ment,  which  consent  shall  be  entered  iu  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  s(>(-Iiou  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  mny  be,  or  may  previously  have  been  prepared  by  a  Justice. 
If  a  person  whosevnninc  is  thus  drawn,  iu  the  judgment  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  jnror,  and  he  may  excuse  an; 
juror  who  comes  within  the  provisions  of  seetiou  five  hundred 
and  forty-four  of  the  Judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  mnst  deposit  the  ballots  containing  the 
names  of  those  who  altended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  dia  not 
appear  and  serve  must  be  returned  l>y  the  justice  to  the  box 
from  which  tiley  were  tnkeu.  If  at  the  time  ot  drawing  jnrors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remain- 
ing in  the  original  box,  the  justice,  upon  drawloi;  all  the  ballots 
therein,  must  draw  the  necesKary  numtter  from  the  second  box 
containing  the  names  of  those  jurors  who  have  before  served. 
ns  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  iKix  until  a  new  liKt  of  jurors  Is  delivered  to  him  by  said 

Am'd  b7  L.  l»Ae.  rb.  fiS.  |  3.  Sc«  note  S3  of  boM  of  Board  ot  8Ut- 
otory  CnnBolldsllon  d  ™d  ot  lode. 

I  2982.  Id.)  In  Bctlon  between  tvr*  tovrna,  etc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  iiualifieil  and  iiul  exempt.  ■■ 
prescribed  in  the  last  nection.  anil  wbo  nre  uot  interested  in  the 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

3  B.  S.  242.   I  99. 
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I  S09S.  Dellvcpr,  eseoalloB  and  v«taFB  of  venire.  [ 

The  justice  must  insert  tlie  nameB  of  tbe  JiirorH  ho  ilrawD,  in 
a  venire,  oud  delirer  or  cnuHe  Jt  to  be  delirered  to  a  (.-unBtuble 
of  the  L-uuQly  disinlcreiited  bttweeu  tiif  parlies.  The  couRtabIa 
muBt,  !»t  lend  three  dajH  before  the  day  therein  stated,  notify 
eat'b  of  tlie  perscms  whone  naines  have  lioen  tlierein  inserted, 
by  reading  it  or  Htatlng  the  xubsiancp  tl<ereof  to  the  |)er)tDii  no 
served.  But  the  Hervice  xhal]  not  lie  affei'ted  hy  the  ronstable's 
failnre,  after  diligent  aearch,  to  find  any  of  the  iierxona  to 
named.  The  coii.stable  mi)»t  make  bin  return  upon  the  venire, 
certifying  that  he  bus  so  peraonally  served  it  upon  eaeh  of  the 
jurors  whose  nameH  are  therein  inserted,  or  if  sny  were  not 
served,  staling  tbe  reaNon  for  sueh  omission.  Any  constable 
mnlciug  a  false  retnrn  upon  such  venire  is  guilty  of  a  misde- 
meanor. Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  canxe  was  no  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  niay  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  eiecu- 
tioit  issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  )>oor 
of  tbe  county  by  the  justice,  but  upon  tlie  presentation  of  a 
reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person 
so  fiped,.  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 
2  B.  a.  M2,  II  m.  SS:  Ei.  1S4T,  cli.  470,  |  3  (Bdm.   Ml). 

i  20ft4.  Ballot*)  kow  prepared. 

For  tbe  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  preimre,  or  cause  to  be  preparedi  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  neurly  as  may  be,  so 
as  to  resemble  tbe  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  he  deposited  in  a  box,  or  other  convenient 
receptacle. 

Id..  I  9». 
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i   2098.  Dranlnv  InFOFn. 

The  iuBtii-e  must  tUi'ii  oped}-  draw  out,  one  after  another,  six 
of  the  ballcjta.  It  a  person,  whom?  name  is  drawD.  Is  cfaalieneed 
and  set  aside,  or  Is  excused,  another  bnllot  muNt  be  drawn,  and 
so  on,  KiioceBBively,  uiitU  tlie  reqiiireil  number  of  jurors  ie  ob- 
tained. The  iiarties  may  elet't  to  tr;  tlie  cuuse  by  a  less  number 
tjiau  six  jnropR.  at  any  time  before  a  witness  is  awom.  The 
persons  so  Belei-ted  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

M..   I  100. 

1  XBOQ.   Jnron   In   defaull. 

If  a  sufficient  number  of  eompetent  jurors  do  not  attend,  the 
Justice  shall  issue  an  attach nteiit  against  all  defaultiuic  jurors. 
and  shall  place  the  same  in  tbe  hand»  of  Ibe  oDlcer  who  som- 
moued  the  same,  couimnudint;  him  toHbwith  to  attach  such 
Jurors  aud  to  bring  thL'ni  before  hini  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  tbe  cause  niuKt 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  In  addiiinn 
to  the  fine  specified  in  section  2993  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
Bliall  be  tbe  officer's  fees,  tuEelbcr  with  all  necessary  expenise 
Incurred  by  him  in  servini;  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  iu  the  same  manner,  and  when  collected 
to  be  paid  to  the  otHcer  or  the  party  who  has  paid  the  same. 
Any  person  so  ultnehed  and  disobeyinj;  or  resisiiug  the  service 
of  HQid   attachment  is   Kuilly  of  a   mindemeanor. 

I  a9»T.    [Am'd,  1802.1      Kew  venire,   etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  fur  any  reason  set  aside, 
tbe  justice  must  proceed  to  draw  another  jur.v,  In  the  manner 
pi-escribrd  in  the  foref:nLiiE  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  Jury,  it  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  tbe  foregoing  sections  cannot  be 
obtained,  the  Justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  deai^nate.  not 
longer  than  tw*enly-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talcsnieu.  from  the  bystanders  or  from  the  town, 
qualified  to  serve  os  purors.  as  he  deems  sufficient  for  the  pur- 
pose: or  In  his  discretion  he  may  draw  from  the  jury  box,  double 
the  number  of  Jurors  required  to  complete  the  jury  iu  the 
manner  re<)Uiri-d  by  the  forcKuing  sections,   which  snail  be  sum- 


;  hundred  nnd  siity-eight  of  the  Code  of 


I  2tt9B.  Jnrop'a  oatk. 

The  justice   must   administer  an   oath   or  affirmation  to  each 
Juror,   well   and   truly   to   try   the   matter   in   difference   between 

.   plaintiff,   and   .   defendant,  and    unless  dis- 

ehareed  by  the  juNtice,  a  true  verdict  to  give,  according  to  Ih; 


,G(Hinlc 


i  X9M.  Jary  to  bear  proofs. 

After  the  Jurors  hare  been  duly  sworn,  they  miiat  ait  together, 
and  ht-ar  tli«  allegatiouH  anil  proutB  of  the  parties,  which  mnal 
be  made  publk-lf,  in  tbelr  presence. 

M..  !  in-t. 

f   3000.   WUnraa'a   oath. 

A  person  offered  as  a  witneaa  must,  before  any  testlmonf  is 
gireu  by  him,  be  duly  sn'orn  ot  atHrmeU.  tu  the  effect  Ibat  the 
eTideace  which  he  shall  si<'e.  relating  to  the  lunttfr  to  diflftrence 
between ,  plaintiff,  and  - — — — - — ,  defendaiil,  shall 


I  SOOl.  WltaenB  retnatiiK  ta  be  Bworn,  etc.  Warrant 
Ikereayoa. 

Where  a  wltneRx.  attending  before  a  jUHtice  in  an  action,  re- 
fuses to  be  nworn  or  atSriued  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question ;  or  neeh'CtB  or  refuses 
tn  produce  a  book  or  paper  wihch  he  baa  U-en  duly  siibpoeuaod 
to  produce,  as  prescribed  in  section  '29(."9  ot  Ibix  act.  or  duly 
required  to  produce  hy  an  order,  made  aa  prescribed  in  seetioa 
867  of  this  Rft:  nnd  the  party,  at  whose  instance  he  attended, 
makes  oath  thiiE  the  testimony  o(  the  witness,  or  thnt  the  Imik 
or  paper  is  ao  far  material,  that  without  it  he  eannot  safi^ly 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warr^mt, 
commit  the  witness  to  the  jail  of  the  county. 


-f., 


U002.   ContealB  ttt  irarraal)  imprlnonmeat   at  i 


The  warrant  must  specify  the  caiiae  for  which  it  is  issued. 
If  it  i.t  issued  for  refuNinji  tu  answer  a  iiiiesiion,  the  tiuestioD 
must  be  specified  therein:  if  for  neglecting  or  rpfuaiii>t  to  pro- 
duce a  book  or  paper,  the  same  must  be  Jencrihcd  with  <'onTe- 
uient  certainty.  The  recusant  witucKs  must  be  cloxely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  prodnce  the  book  or  paper  required, 
as  the  case  may  be;  or  Is  otherwise  discharKsd  according  to  law. 

I  30An.   Adjonraiiient    thercnpou. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witneaa  attetided.  adjourn  the 
trial,  nntil  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomee  a  lunatic,  or  in  discharged  accord- 
ing to  law. 

M,.  I  SSI, 

I   3004.  Ex  parte  allldaTlti  irhen  eTld«ncp. 

An  c.^  parte  aflldavit  shall  not  be  rcceired  in  eyideuee  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it   is  specially  allowed  by  law. 
2  B.  9.  213,  I  103. 
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I  300S.   ConpetvucT    of   iTita«ii»i    hon-   dctenalneA. 

An  ubjpctioD  to  tbe  cump^tfucy  ol  a  witness  must  be  Irietl  and 
delenuined  by  tUe  jUHtice,  Where  tbf  grouutl  of  the  objerliuo 
de[H'ii<la  upun  a  matter  of  fiii-t.  criilptii^  uuy  be  given  tborv- 
upon.  UH  u|>on  any  other  qtiesliuii  nf  fni-t;  pxc«>pt  that,  if  the  ivit- 
ness  is  exsmined  thpreupon  by  tbp  party  objecting,  no  other  ten- 
timony  Hball  be  receired  from  either  party  as  to  hia  competency. 

III..    I   lOT. 

I  bin  omth. 

.roots,  thi-  jury  muni  be  kept 
imd  coiiveuieut  place,  uucJcr  the  charge  of 
_..  upon  their  verdict;  and,  for  tbnl 


tbey   nil 
e  Hlmil 


ing  oath:    '      .  .  .      .  ..... 

wHl,   to  the  utnioHt  of  your  abiiily,   keep  the  persnns  , , 

jnrors  upon  this  trial  together,  in  a  privute  nud  convenient  place. 
without  any  meat  or  drink  except  sucb  as  sball  be  ordered  by  uie: 
that  you  wilt  not  safFer  any  communication  to  be  made  to  them, 
orntly  or  otherwixe;  that  you  will  not  communicate  nllh  ihcm 
yourself,  orally  or  otherwlHe,  unless  by  my  order,  or  to  ask 
them  whether  thpv  have  nxreed  upon  their  verdict,  nntil  they  are 
discharged :  and  that  you  will  not.  before  they  render  their 
verdict,  commuDicntc  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 
M..  1  io». 

f  SOOT.  Rendition,  of  vepillctt  plalntltf  need  Bot  Ike 
calleal. 

When   the  jurors   have  agreed   upon   their  verdict,   they   muKt 

{lublicly  deliver  it  to  the  justice,  who  miist  enter  It  in  his  docket 
look.  It  is  not  necpssiiry  to  call  the  plaintilT  before  receiving 
the  verdict:  ami  the  plaintiff  cannot  submit  to  a  nonsnit  or 
withdraw  tbe  action,  after  the  cause  has  tieen  committed  to  the 
jury. 

Id.,  I   lin. 

I   30<M.  Jury  when  tn  be   diaehartredt   nen  vealre. 

Where  the  justice  is  Katisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  ttecn  out  a  reasonable  time,  he  may 
discharge  tbem.  and  iKsue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  Cfmsent,  and  their  consent  la 
cutered  in  the  justice's  ilockct-book.  thai  the  juatice  may  render 
judgment  upon  the  eviileuce  already  before  him;  which  he  may 
do,  in  that  eaxe. 

S  B.   S.  242.   I   HI. 

I  soon.   FlBr   to   be  ImpoBed    on   defnnltlBB  Juror, 

A  person  duly  nolifieil  to  attend  as  a  juror,  who  fails  to  at- 
tend, or.  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use.  as  is  prescribed  in  artiole 
second  of  title  fourth  of  this  chiipter.  with  respect  to  n  person 
siibpoenae'I  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id.,  I  111,  inM:   L.  1BT3,  tb.   IK   l»  Edm.  EW). 
7»S 
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TITLZ  TL 
Jndgmtnt ;  and  docketing  tha  b 

>e.  8010.  jDdgmeDt  br  e«it*«iloii. 

soil.  Id.;   mode  ot  coDfcHLnc  Jndgmeat. 

SOIS!  JnilfDieiil  ot  noimlt. 
M14.  Jndpnetit  upon  terdlct.  etc. 

SOls!  l{ein!tllnit*p«rt  ot  TBrdlcI,  etc! 

son.  TnDHclpt  at  Judimcnti  OnAelbw  tW  Mmk 

BOia!  ld!J  lo  act""---"-  ™'—         ** 
8020.  Jndpn«it  1 


I  SOIO.  Jndvatcnl  hj  eonfesilOB. 

A  JQBtice  of  the  peace  may  enter  a  Judgment  upon  the  con- 
feBBion  of  the  detetidnnt,  In  an;  case,  where  the  amount  cnn- 
feeaed  does  not  exceed  the  gum  ot  &ye  hundred  dollan,  iritbi 
flucb  a  Btaj'  of  execution,  if  any,  as  ia  agreed  upon  by  tlie  putiM 
to  the  judgment. 

S  B.  a.  24%  f  113.     See  U  SSOt.  >23i. 

I  3011.  K-t  node  of  confeMlua:  Jodsment* 

A  judtcmeot  upon  confeaaioa  Bhall  not  be  rendered  QdI^m  th* 
following  reqnisiteB  are  complied  with: 

1.  The  defendnnt  must  peraonally  sppenr  before  the  Juetlce. 

2.  The  confesnion  must  be  in  writing,  signed  b;  the  defendant, 
ttaA  filed  with  the  justice. 

8.  If  the  judgment  la  confeased  tor  a  iiim  exceedinc  fifl/ 
dollars,  the  confi^Bsioo  must  be  ai>companied  with  the  aOidnTit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
ia  honestly  and  iustly  indebted  lo  the  plnlotiff  in  the  sum  fmc- 
rified  therein,  over  nnd  flbofe  all  just  demand«  which  the  de- 
fendant Las  figafnst  the  plaintifFi  and  that  the  conteBBlon  la  not 
made  or  taken  nith  intent  to  defrand  any  creditor. 

Id.,  f  IK. 

I  801X.  ld.|  when  void. 

A  judgment  conteBsed,  otherwise  than  as  prescribed  In  the 
last  section.  Is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confesaion. 

Id.,  I  liB. 

I  801S.  Jvds»«itt  ot  aOBBBlt. 

Judgment  of  nouaoit,  with  coats,  must  be  rendered  against  a 
plaiotlS  prosecuting  an  action  before  a  justice  of  the  peace,  in 
rither  of  the  following  cases: 

1.  If  he  diacontlnnes  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  sumroona  Is 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial 
hds  l>eeii  adjourned. 

3.  If  he  ia  nonsuited  upon  the  trial. 

"■•■'"■  ,„  g™-.*- 
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I  S014.  JndKBieat  «pon  verdict,  cte. 

Where  a  verdict,  or  tbe  decision  of  the  justice  Qpon  a  trUl 
without  a  jurr,  is  rendered  in  favor  of  either  party,  the  jiutict 
must  render  Judgment  aKaioat  the  adverse  part?  in  eontormitr 
thereto,  with  costs,  except  as  is  otherwiae  ■pedaUr  prescribed 

SnbitltDlrd  tat  X  n.  B.  MS.  H  ISO  and  121. 

I  801D.  Wbem  jBdKment  t«  be  r«adere4. 

Where  the  plaintiff  is  nonaaited,  or  disenntiDues  or  withdraws 
the  action;  or  wht^re  judftmeut  la  confegiieil,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  (he  trial,  the  defendant  is  In 
custody:  the  jUHtice  must  forthwith  render  judgment,  and  enter 
it  la  nia  docket-book.  In  every  other  case,  he  must  render 
judgment,  and  enter  It  In  his  docbet-booli,  within  four  da^s  after 
the  cause  haa  been  fioailf  submitted  to  him. 

M..  I  IM. 

I  SOie.  BemlttlDC  part  of  verdict,  eto. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jnry,  is  rendered  in  favor  of  either  party  for  a  >nm  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  Judgment  for  the  residue. 

U..  t  ix. 

t  301T.  [Am'd,  18&4.]  TrHnserlpt  of  indKBesti  doeketlMS 
!&•  same. 

A  jtistice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whoae  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  jodg- 
mcnt.  The  county  clerk  of  the  county  in  nhirb  the  Judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  aod 

fiayment  of  the  fee  therefor,  if  within  six  yenra  after  the  reader- 
ng  thereof,  Indorse  thereupon  the  date  of  its  receipt,  file  it  in  Us 
olfice  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  b;  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  Grst  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  cooot; 
court  of  that  county,  and  must  be  enforced  accordinglji  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  ia  section  thirty  hundred  and  forty-three  <rt 
this  net.  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  agBinst,  real  property,  unless  it  Is  for  twentT'-five 
dollars  or  more,  exclusive  of  costs. 
Co.  Froc.,  pirt  or  |  Sa;  I..  1864,  ch.  SOT.    «•■  I  KS- 

I  8018.  Id.|  when  execntlan  >i«r  faaae  BValBBt  persoB. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  sectloa 
280S  of  this  act.  or  if  nn  order  of  arrest  was  granted,  nsd  was 
executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
and.  in  either  case,  it  the  defendant  is  a  male  person,  the  jnstice 
must  insert,  in  each  trangrript  given  by  him,  as  pre»cribed_  In 
the  Inst  section,  the  words,  "  defendant  liable  to  execntinn  iKainst 
.   ._  .a  like  note  miist  also  be  made  in  the  doAel 

t  judgment,  made  by  the  conuty  clerk. 
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I  S018.  Id.)  la  sellon  for  a  o 

A  justice  o(  the  peace,  ■who  reDders  jadgment  for  a  chattel, 
TCbicb  has  been  delivered  to  the  nnsucceHsfui  part;,  or  for  tbe 
value  thereof,  iu  case  a  return  thereof  cannot  be  had,  muit, 
where  the  value  exceeds  twentj-five  dollars,  upon  tbe  application 
of  the  part;  in  whose  faror  the  judg'ment  was  rendered,  and 
garment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
jadgment,  atating  tbe  particulars  thereof.  Tbe  county  clerk  of 
the  county,  in  wEicb  tbe  judgment  was  rendered,  must,  upon  tbe 

fireseutation  of  the  transcript,  and  paymeut  of  the  lees  therefor, 
Ddorae  thereupon  the  Oate  of  its  receipt,  file  it  in  his  office,  and 
docket  tbe  judgment,  as  of  the  time  of  tbe  receipt  of  the  trans- 
cript, in  the  book  kept  hj  him  (or  that  purpose,  ns  prescribed 
In  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  alio  enter  iu  the  docket  the  particulnra  of  the  judgoient, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  In 
section  3043  of  this  act. 

I  80a0.  Jadsment  bhbIbbI  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
Indebted  upon  contract,  and  the  summons  is  servM  upon  one  oe 
more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment. 
It  must  be  entered  against  nil,  in  the  mode  prescribed  in  ssction 
1932  of  this  act.  Sections  1033,  1Q34,  and  1835  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  tberenpon; 
except  tbat,  where  the  joetice  or  the  county  clerk  issues  the  eie- 
cntloD,  be  must  make  tne  indorsement  prescribed  In  section  1881 
ot   this  act. 

SolMlltalea  for  S  B.   3„  |)  ]££  (nil  fJS. 

I  S091.   Docketlns  the   sainet  Hctlon   tlierenitoa. 

Tbe  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
Bcril>e(l  in  the  Inst  section,  must  distinctly  d°sigDate,  in  the  trans- 
cript, ench  defendnnt  who  was  not  summoned.  Thereupon  tbe 
derl^  vrho  dockets  the  judgment,  must  make  in  tbe  docket,  under 
OF  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
BB  prescritied  In  section  1636  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
A  jtidgment  so  docketed,  cau  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  tbe  original 
action.  An  action  may  tie  maintained  against  the  defendants  not 
sammoned,  as  prescribed  in  seclion  183T  of  this  act,  in  any  court 
bAving  jurisdiction  thereof;  and  tbe  plaintiff  is  entitled  to  costs, 
upon  recovering  final  Judgment  therein,  where  tbe  sum  remaining 
unpaid  la  twenty-five  dollars  or  more. 

I  SOaa.  Docketing  Jadsment  In  BUOIIieF  coantT- 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed. 
as  prescribed  in  either  ot  the  foregoing  sections  of  this  title,  must 
famish  to  any  person  applying  therefor,  nod  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  ot  the  docket  of  the 
iodgment,  attested  by  his  signature.    A  county  clerk,  t '•  — 


appropriate  docket-book  kept  in  his  office,  m  like  manner  as  the 

20  noi  '--'' "  >,'^li-' 


JUSTICES'  COURTS. 

efed  by  the 

.    .  ■  preBCribed  i  ....._..   . 

wltb  reipoct  to  the  enforcement  thereof,  or  aof  prDceedincs  there- 
under,  or  l>j  virtue  thereof,  id  Ibe  count?  where  it  ive.i  bo  dock- 
eted, SB  if  it  WBB  rendered  by  a  jUBtice  of  the  peace  of  that 
couutr,  and  doclieted  upon  filinK  biB  tranacrfpt:  except  thai 
where  an  application  for  leave  to  Issue  an  eTe<!ntIou  la  necaaaair, 
It  niDBt  be  made  to  the  count;  court  «I  the  couatr  vbera  tlw 
Judgment  was  reudeceil. 

Ci>.  Pnc.,   I  03,  ud  B.  B.,  part  at  |  2M. 

I  son.  Jaatlee  tntr  viva  tmsuterlpt,  •ftor  c>vlrall*>  «t 

A  juttlce  of  the  pence.  whoFc  term  of  office  baa  expired,  nxaj 
make  a  transcript  of  a  Judgment  rendered  hj  him,  «a  pre*cribed 
in  eltlwr  «£  the  torejcoiac  eectiona  of  thU  tltk* 
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EXECUTIONS. 

TITUE  VH. 
Exocutions. 


Dl  of  Jodgmtct  tUbtoi. 


At  any  time  within  five  yenrs  after  entry  ot  a  judgment.  th« 
justice  or  the  peace,  who  rendered  it,  beins  In  office,  may  iBsne 
an  execution  thereupon,  unlesB  it  has  been  doclieted  in  the  county 
ciprll's  office. 
Co.  FTDc.lM.aiibdi.  Iludll. 

1   SOita.   aenerkl   reQnlaltes  of  eseoalloB. 

An  execution,  issued  by  a  justice,  must  be  directed  generally 
to  Siny  constable  of  tbe  same  county.  It  muHt  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  In  whoae 
favor,  and  against  n*hom,  Ihe  time  nben,  and  tbe  uame  of  the 
jnBtice  by  whotn,  tbe  judgment  was  rendered;  and  it  must  be 
made  returnable  to  the  justice,  within  sixty  dajs  after  its  date. 

I  soxei.  KiecadoB  Bvoa  Jadcueat  fop  woner. 

An  execution,  issued  upon  a  judgment  (or  ft  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  tbe  execution; 
and.  except  in  a  case  where  special  provision  is  otherwise  made 
by  law,  it  must,  ■ubstantially,  require  the  constable  to  satisfy 
the  jndi;nieiit,  together  with  his  (pes,  out  of  tbe  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money! 
before  tbe  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  rei'overed  tbe  judK- 
meut  If  the  judgment  was  recovered  against  a  male  persou.  In 
eitber  of  the  actions  specided  in  subdivisioti  first  or  second  of 
section  2805  of  this  act;  or  if  an  order  of  arrest  was  granted 
and  was  executed,  in  a  case  spedlieil  in  subdivision  third  of  that 
section,  the  execution  must  also  coniuiand  tbe  constable,  if  suf- 
fldent  personal  property  cannot  be  found  to  aatiify  the  judgment, 
to  arrest  the  judgment  dpbtor,  and  to  convey  him  to  tbe  Jail  of 
the  county,  there  to  reuinin  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  In 
an  tctloQ  to  recover  a  penalty  or  forfeiture  given  by  a  statute 

803 
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of  the  State,  tbe  justice  must  indorse  apoa  the  ezecatioB  k 
reference  to  the  statute,  as  prescribed  in  section  1897  of  tbk 
•iCt,  with  respect  to  a  copy  of  the  eummoiu. 

R.  8..  I  111.  im'di  L.  1831,  cb.  300. 

I  Star.  HcDeffBl  of  execution. 

After  the  return,  wbollj  or  partly  unsatlBfied,  of  an  execntloD, 
ieeupd  hy  a  justice  ol  ttie  iicitce,  he  nia;,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  issne  a  new 
execiitioD  or  renew  the  former  caecutiou.  An  execution  ii  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
b;  tbe  jiiatice.  and  dated  upon  the  day  when  it  is  made.  If  part 
ot  the  execution  has  been  satisGed.  the  indorsement  must  state 
tbe  sum  remnining  due.  Each  indorGemeat  renews  the  execution 
for  sixty  days  from  tbe  date  thereof.  A  justice  whose  term  of 
office  bus  expired  may  thus  issue  or  I'cnew  an  execution. 

Id.,   il  1«C  IDd  11T. 

I  3028.  Propertr  esemitt  from  viecntlon. 

The  same  personal  properly  is  exempt  from  levy  and  sale,  by 
virtue  of  nn  execution  issued  by  n  justice  of  tbe  peace,  whlcfa  is 
pvvnipt  from  levy  and  hhIc,  by  virtue  of  an  execulioQ  iaaued  out 
of  the  supreme  court,  Hnd  in  the  like  cases,  anil  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1390,  1301,  1392, 
1393,  and  13!M  ot  tbis  act,  and  tbe  other  special  provitiona  ol 
Saw,   relating  to  sucb   an  exemption. 

Id.,  I  16a,  im-d. 

I  3029.  iBdoraemeMt  of  levri  notice  at  Mle. 

A  constable,  who  talies  persoiinl  properly  into  his  custody,  by 
virtue  of  nu  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  pl.ices  of  the  city  or   town,   in  which   the 

Sroperty  was  taken,  nrllteu  or  printed  notices,  signed  by  him, 
escribing  the  property,  and  specifying  the  place,  within  tbe 
same  city  or  town,  where,  and  the  time,  not  leas  than  six  daya 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

M..  1  14S.  sm'd. 

1  80S0.  Mode  of  levr  and  Mle. 

Tbe  provisions  of  sections  ]3R4,  1385,  1386,  1367,  140G,  1400, 
1410,  1411,  1412,  and  1428  of  this  act,  substitnting  tbe  constable 
for  tbe  sheriff,  aonly  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issned  hy  a  jDati<^ 
of  the  peace:  except  where  a  different  rule  ia  preacribed  ia  tbia  act, 

I  803t.  Retnra  of  eseCDlion. 

Tbe  constable  must  return  tbe  execution  to  tbe  justice,  and 
pay  to  him  the  amount  of  tbe  judgment,  with  interest,  or  ao 
much  thereof  ns  lie  bas  colleeled;  relnrning  Ihe  surplus,  if  ai>7. 
to  the  person  from  whose  property  it  was  collected. 

I  0032.  EsrcnttoD  amn-tamt  the  peraoBt  laiprlavnneBt  *l 
jBdKmeat  debtor. 

For  want  of  sufliolent  personal  property,  wbereon  to  lefy,  the 
constable  must,  if  tbe  execution  regmrea  it,  arrest  the  judgment 
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debtor,  and  convey  liim  to  the  jnil  of  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  In  cuatody, 
iu  all  reapecti  as  if  the  eieeutfuu  ivbb  issued  out  o(  the  supreme 
court,  natil  the  judgment  and  the  fees  of  the  conBtable  are  paid; 
c«  until  the  judgment  debtor  is  thenee  discliarged,  in  due  course 
of  law;  eiccpt  that  if  the  eieculion  has  an  iudorsement,  ihowiug 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  ^iven  by  a  statute  o(  the  State,  the  sberiff  shall  not 

a^mU     *\va     -inilmnDTif     rl^lkf-zt*     *^     (|jg     liberties    Of     thC     jaiL 

I  S038.   [Am'd,  1BS3.I      ^Vben  jBdffKcat  debtor  to  be  dlB- 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issaed 
by  a  justice  of  the  peuce,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  exoculion  issued  by  a  couaty  clerk  on 
B  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buflnlo,  has  a  family  within 
the  state  tor  ivblch  he  pravidoB.  he  must  be  discharged,  after 
remaining  in  custody,  citlier  with  or  without  beins  admitted  to 
the  jati  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so   remaining  sixty  days. 

Id.,  I  1S2,  tm'a.    Albini  Clli  Court,  U  18S4.  cb.  122;  L.  1883,  lA.  2S. 

I  80S4.  AfldBTlt)  dlBchaPBe. 

In  order  to  procure  a  discharge,  as  prescribed  la  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  juiler,  an 
affldarit,  stating  the  facts  which  entitle  him  thereto,  occording 
to  the  proviaiona  of  that  aection.  Upou  receiving  such  an  nlfi- 
daTit  the  sheriff  or  Jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  mast  thereupon  deliver  the  affidavit  to 
the  clerk  of  the  county,  who  must  file  it  in  his  office,  without  fee. 

Id..   11  lU  ■Dd  164. 

I  8038>  FeaaKT-  for  not  dlsebkrfflBS. 

A  sheriff  or  jailw,  who  refuses  to  discharge  the  prisoner,  upon 
receiviBs  aucb  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  daring  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

u..  i  us. 

I  S03S.  ABId«.Tll  a  delence  to  ncUon  for  eaoape. 

The  receipt  of  such  an  nffidavlt  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id..   I  IM. 

I  soar.  DlBcbsrve  not  to   aKcet  IndvmeBt. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed In  the  Inst  four  sections,  the  judgment  remains  vatia  as 
Bgaliwt  his  property:  and  a  new  execution  may  be  issued  accord- 
Inely,  as  If  tie  bad  not  been  imprisoned. 

Id.,  t  IBT. 

I  SOUS.  Bseeatlon  apOD  Jodcmeul  In  nctlon  for  a  chattel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
been  delivered  to  the  prevailing  party,  an  ezecu^^^^^  j^f'^.the 
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deUvery  of  the  poBocsf^iuii  tlivicot  lo  bim,  as  well  bb  for  W 
damagea  recovered  by  him,  imiy  be  iBBiicJ  by  tbe  justice;  unleu 
the  judgment  has  bc<-u  dockeit'd  iu  tbe  county  clerk's  office,  u 
prescribed  in  title  sixlh  of  tlils  cliapter.  It  must  be  to  the  itme 
eHect,  aniJ  executed  in  tbe  suiiie  maimer,  na  a  like  execDIian 
ieBued  upon  a  judgment  rendered  in  the  suiirome  court;  except 
that  it  must  be  directed  generally  to  uuy  constable  of  tbe  couur; 
and  that  the  direction  lo  salisfy  a  sum  of  money,  out  of  the 
property  of  tbe  judgment  debtor,  must  be  in  the  form  prescribed 
in  this  title  for  it  like  direction,  where  an  execution  is  issued  bj 
a  justice  of  tbe  peace,  upon  a  judgueut  for  a  eum  of  money. 
BnlMtltiils  tor  U  iSsa,  lAct  o(  eb.  131. 

I  8088.  Avtloa  >Kalaa4  ooMBtable  for  not  retvrKlBK  «•- 
ontlon. 

If  a  constable  fails  to  return  an  execution  within  fire  dajr 
after  the  return  day  thereof,  the  party,  lu  n-hosc  faror  it  was  ii- 
■ued.  may  recover,  in  an  action  ob'aiust  the  couKtable,  the  nuouDt 
of  the  execution,  if  it  was  issued  upon  u  juilcmeut  for  n  sum 
of  money;  or  if  it  was  for  tbe  delivery  of  the  poxseasiou  of  * 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judinnenL 
together  witb  the  damages  and  costs  awarded  thereby;  aJid,  in 
eitlier  case,  with  interest  from  the  time  when  the  judgment  vm 
rendered. 
B.  8.,  I  U9. 

I  S040.    CoDBlBblo   aot  to   act   nnder  execntloa  after  ■«• 

A  constable  shall  not  levy  upon  or  sell  property,  or  arreft  s 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  ezeeo- 
tion.  after  the  time  limited  therein  for  its  returo.  unless  tke 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  wbkli 
It  has  been  renewed. 

Id.,  i  IBl. 

I  3041.  Actton  BKalnat  conslable  tor  maaCT-  eoIlec(e4. 

Where  money,  collected  by  a  constable  upon  an  execntion.  h 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  nelion  in  his  own  name,  upon  the  in- 
strument of  security  g^en  by  the  constable  and  his  snreties;  and 
may  recover  therein  (he  sum  eo  collected,  with  interest  tnai 
the  time  wbeo  it  was  collected. 

Id..  I  103. 

I  8042.  DntT  of  ooaatsble  >rhoB«  teraa  of  oScc  baa  e>- 

A  constable,  to  whom  an  execution  is  delivered,  whose  tern 
of  office  expires  on  or  before  (he  return  day  thereof,  tnnst  pro- 
ceed thereupon  in  the  same  manner,  as  if  his  term  ot  office  Did 
not  expired;  and  be  and  his  sureties  are  liable  for  any  tieKle<* 
ot  duty,  with  renpect  to  the  execution;  or  for  money  coDectco 
thereunder,  or  for  da  in  aires  sustained  by  reason  of  any  set 
done  by  the  constable,  touchinc  the  execution,  In  the  aaiDc  manner. 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 
Id..  U  see  »Ba  sea.  B«e  L.  1ST2,  eb.  TSB  I»  Bdm.  Itl). 
HV9 


e,  16.  t.  7  EXECUTIONS  §  8048 

I   S04S.   BiecntloB  npnii  iii«frineDt  floeketed  wltb  camtr 

Where  a  Jndsraent.  rendered  by  a  justice  of  the  peace,  baa 
been  docketed  with  a  count;  clerb,  upon  the  filiog  either  oC  a 
tra.Dacript  from  the  justice's  docki?t,  or  of  a  traDscript  from  tbe 
clerk's  docket  of  niiother  county,  tbe  exreullon,  to  be  Issued 
thereu]>0D  by  the  couuty  clerk,  must  be  iu  tbe  snnie  form,  and 
executed  iu  the  same  manuer,  as  qd  eiecutian  Issued  u|>oa  & 
judgment  of  the  county  court;  except  us  olberwise  presct-ibed  in 
section  1367  of  this  act;  nnd  except,  also,  thnt,  where  the  jndn- 
ment  is  for  a  snm  less  thnn  twenty-five  dollars,  exclumve  of 
coKts,  the  dirwtloQ  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judicment  debtor  must  be  omitted.  In  that  esse  tbe 
provisions  of  this  act,  relRting  to  the  satisfaction  of  an  execution 
out  of  the  judfTtnent  debtor's  real  property,  are  not  applicable 
thereto. 

Oa.  Pne..  I  M.  nbd.  18.    B«  ||  ami  ind  136T,  int*. 
(♦07 
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TITLE  VIIL 
Appeals. 

Article  I.  Appeal!    sntuUy. 

2.  APinnl  wuere  »  new  trUl  li  not  bid  Id  tb 

3.  Appeal  tar  i,  mw  trill  U  tlie  mppellata  cs 

ARTICLB  PlIUT. 

Appeals  generally. 

See.  SOU.  Jnittn's  Judgment  revlened  bj  appeal. 
SOm!  AppejL;  when  iiid  lioir  taken.  ''■'"''^ 
8048!  Seritce  of  notlea  upon  ™ioS'em"'"'' 


KHT.  Proceedings  wbea 


SOei.  Judgment-roll. 

I  S044.  Jnntloe'a  Jad|,'meiit  reTleTTCd   br  appeal. 

The  onlf  mode  of  reTiewing  a  judgment,  reodered  br  a  jiutieE 
of  the  peace  in  a  ci?U  action,  is  by  an  appeal,  as  prewrlbed  ia 
this  title. 

Co.  Proc.,  pert  of  1  SSI. 

g  304S.  [Am'd,  ISftB.J  Wiio  mar  appeal)  to  what  eaarl 
appeal  to  be  taken. 

Ad  apnea!  ma;  be  taken  b;  any  part]-  a^icrieved  br  tbe  jndg- 
ment.  Except  where  the  judgment  Is  rendered  by  a  Jnitlce  ot 
the  peace  of  the  city  of  BiiBalo,  the  appeal  must  be  to  tee  comitT 
court  of  the  county  where  the  judgment  wa»  rendered. 

Id.,  pari  of  H  S3G  ud  wit;  L.  l»»a,  cb.  »M. 

I  SOde.  (Am'd,  1882,]    Aypeali  when  and  how  takea. 

Ad  apponi  must  be  taken  wltbio  tweaty  days  after  the  entry 
of  the  judement  la  the  jUBtlco'e  docket;  except  that,  when  a 
defeDdant  appeals  from  a  judj^ent  rendered  In  an  actioii, 
nhereiu  be  did  not  appear,  and  the  gummons  was  not  pM'ioDiUy 
served  upon  him.  the  appeal  may  be  taken  within  twenty  diyi 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  enlry  of  the  judftment;  but  not  after  the 
eipiratioD  of  fire  years  from  the  entry  of  the  jadgment.  Aa 
appeal  is  taken  by  Borviag  upon  the  justice  by  whom  the  jodp 
mcnt  was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  eubxcribrd  cither  by  the  appellant,  or  by  hla  attorDer 
In  the  appellate  court, 
'd.,  pert  of  H  363  and  8H. 

,,., Google 
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I  a(MT.  SerTlo«  of  notice  npon  Jnatlecl  pkruent  of  imata 
■pd  fee. 

Service  of  the  notice  ot  appeal  upon  tbe  jiutice,  mast  be  made 
by   deliverlnK   it  to   him  persoanlly,   or   to   his   clerk,   appoioted 

C-BUHUt  to  law;  but  if  the  justice  is  dead,  or  If  neither  he  uop 
clerk  can,  after  reasonable  diligence,  be  found  within  the 
(»iiDt7,  aervice  of  the  notice  upon  tiie  justice  ma;  be  mai]e  1^ 
dellverluK  it  to  the  clerk  of  the  sppellate  court.  Unless  the 
jiutice  is  dead,  the  appellant  must,  at  tbe  time  of  BervinK  the 
notice,  piy  to  the  peraon  to  whom  it  is  delivered  the  costs  of 
the  action.  Included  in  the  judgment,  and  the  sum  of  two  dollar^ 
KB  the  tee  of  tbe  justice  for  makint;  tbe  return. 
Co.  Fnw.,  part  ot  U  tH*  and  36B. 

I  304S.  Hcr-rlee  of  notice  npoa  reapoadent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  an?  part  '  the  Stale,  to  the  respondent 
personal^,  or  In  one   of  the  following  methods: 

1.  If  tne  respondent  is  a  reaident  of  the  county,  by  leaviuK  it 
«t  his  residence,  with  a  person  of  suitable  aKe  and  discretion. 
It  he  la  not  a  resident  of  the  county,  and  the  person  who  ap- 
peared  as  hie  attorney  upon  tbe  trial  is  a  resident  thereof,  It 
may  be  served  npon  the  attorney,  either  personally,  or  by  leaving 
it  at  bit  reeidenccj  with  a  person  of  suitable  age  and  discretion. 

2.  If  service'  within  the  county  cannot  be  mode,  with  dne 
diligence,  upon  tbe  respondent  personally,  or  in  tt>e  method  pre- 
scribed In  the  foregoing  subdiTision,  the  notice  of  appeal  may 
be  served  upon  him,  by  d^ivering  it  to  the  clerk  of  the  appellate 

Id.,  pirt  or  )  3M. 

I  S04S.  Amendiaevti  when  allovred. 

Where  the  appellant,  sPHBOnably  and  In  good  faith,  serves  tbe 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  net  neci^saary  to 
perfect  the  appeal,  the  appellate  conrt,  upon  proof  by  afflaarlt 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
snrallcd,  or  an  amendment  to  be  made,  upon  such  terms  as 
fast  ice  requires. 

f  SOBO.  TTndeFtnktnar  to  ator  eieentlon  apon  Jadannent. 

1 '  the  appellant  desires  tt  stay  ot  eiecution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  diamissed;  or 
if  judgment  Is  ceadercd  against  the  appellant  in  tbe  niipellate 
court,  and  an  execution  issued  thereupon  <a  returned  wholly  or 
partly  unsatisfied:  tbe  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  reranining  unsatisfied,  not  exc^ding 
a  sum,  specined  in  the  nndertakintr,  which  must  he  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amonnt  of  tbe 
judgment;  or.  If  the  Judirment  in  tbe  justice's  court  ia  for  the 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  Jndgment  as  the  value  of  the  chattel,  'ocether  with  the 
damagea,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thercol.    A  copy  ot  the  undertaking,  iH't;  r  aotice  ot  ttie 
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delivery  thereof,  mast  be  served  with  the  notice  of  appe*),  ind 
in   like   manner.     Sectioa  1335  of  thia   act  appUea   to   ladi  u 
underlskinK. 
Co.  Pnc,  II  sue  and  3M. 

I  sonl.  Proceeaioaa)  liDi*  ■(■red. 

The  deliver?  of  the  undertaking  to  the  joslice  or  to  hi*  deA 
'  ^pointed  pursuant  to  law,  and  service  of  a  oopj  thereof,  and  ot 
Motice  of  the  deliver;  thereof,  stay  the  iasuint;  of  an  eiecatlw 
opoti  the  judgment.     If  an  execution  has  been  isaaed,  the  servica 


cop;  ot  the  undertaking,  certified  by  the  justice  or  the  clerk, 
»'onipanied  nitfa  an  affidavit,  ahowlng  that  it  Is  a  cop;,  m 
thai  tbe  original  has  been  dulf  filed,  npou  the  otBcer  holdiog  the 
execution,  atays  further  proceedings  thereunder. 
Id..  I  3ST. 

I  S0B2.  Id.i  nheB  JiiBllee  U  dr»a,  etc. 

Where  the  juatice  la  dead,  or  cannot,  with  due  diligence,  ke 
fonnd  n'llhin  the  count;,  and  he  has  no  clerk,  appointed  pDnaut 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  witliiB 
tbe  count;,  the  undertaking  mn;  be  Sled  with  the  derk  of  tkt 
appellate  court.  In  that  CBHe.  notice  of  the  filing  muRt  be  llvea 
to  the  respondent,  nn  prescribed  in  section  30*8  of  this  act.  t«r 
iervice  of  a  notice  of  appeal  uiMin  him.  The  Siiog  ot  tbe  undw- 
taking  baa  the  same  effect,  as  the  deliverr  thereof  to  the  Ju- 
tice;  and  a  cop;  thereof  certified  b;  the  conaty  cleA,  wtrcil 
upon  the  officer  holding  an  execution,  has  the  aame  effect,  u  if 
it  was  certified,  as  preacribed  lu  the  last  section. 
Id.,  I  SS8. 

I  30SS.  RetnFB. 

The  Justice  muat,  after  ten 
service  of  the  notice  of  appeal,  nuu  mc  i,c>jlucul  vi  luir  v 
fee,  SB  prescribed  in  iectlon  3047  of  ttOs  act,  make  a  renira  » 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  thp 
undertaking,  if  an;  has  been  delivered  io  him  or  to  hia  clerk,  and 
file  the  aame  with  the  clerk  ot  the  nppcllate  court.  The  relora 
must  coutain  all  the  proceedings,  iucludicg  the  evidence  and  tkr 
judgment:  uulesH  the  appellant  has.  in  his  notice  of  appML 
demanded  a  new  trial.  In  a  case  where  he  ia  entitled  therelu, 
as  prescribed  in  article  third  of  this  title.  In  the  latter  ciir. 
the  Juatice  muat  return  tbe  summoua,  together  with  each  «u- 
rant  ot  ntlaclimpnt.  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  liy  him  In  the  action,  with  the  proof  of  tne 
service  thereof;  the  ptcndings,  or  copies  thereof;  the  proceeding" 
tipon  the  trial;  niid  llie  Judgment:  with  a  brief  atatement  ot  tbe 
amount  and  nature  of  the  cbiiUH  litiEoted  by  the  parties.  Bnt 
he  need  not  return  Iho  evidence,  or  nny  part  thereof,  nnlett  ** 
ia  required  bo  to  do  1>;  the  special  order  of  tbe  appellate  court 
Id.,  i  S«0,  nm'd. 

I  S0B4.  Id.|  ivhea  Jnatlce 

Where  the  justice  linn  gone . -^ —  -    - 

tnnke  n  return  in  the  snuie  nianner,  and  bis  return  has  tbe  siM* 
effect,  as  it  be  remained  in  ofBcc. 
Id.,  I  381. 

i-.<i",G(Hinlc 
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I  80S5.  Farther  retnmt  how  enmpelled. 

if  the  return  IB  defective,  the  appellate  court  mar  direct  the 
Justice  to  make  n  further  or  amended  return,  as  often  ea  1b 
neccMaiT-  I'^e  appellate  court  may  compel  the  justice,  by  at- 
tacbmeot.  to  make  nnd  Ble  n  return,  or  n  further  or  amended 
retam.  The  conrt  is  nlivays  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  count;  of  the  State,  the 
appellate  court  ma;  compel  him  to  make  the  return,  aa  it  he  waa 
still  within  the  county  ivhere  the  judgment  was  rendered. 

oo.  i>HM.,  H  saa  and  set. 

I  SOS0.  Id.)  wken  Jnatlce  la  dead,  etc. 

If  the  justice  dies,  becomes  a  lunntic,  absconds,  removes  from 
the  State,  or  otherivise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnessce,  as 
to  the  evidence  and  other  proceedings  tRken,  and  the  judgment 
rendered,  twtore  the  justice;  and  may  determine  the  appeal,  as 
if  s  return  bed  been  duly  made  by  the  justice. 

Id.,  I  sas. 

1  30BT.  PrOBeedlava  irtaea  error  In  fact  Is  alleged. 

Where  an  appeal  Is  fouuded  upon  an  error  in  tact  in  the  pro- 
ceedings, not  affectinK  the  merits  of  the  action,  and  not  wlthla 
the  knowledge  o#  the  juslico,  the  court  may  determine  the  matter 
upon  affidavltB;  or.  In  its  discretion,  upon  the  examination  of 
witnesses;   or   in   both   methods. 

Id.,  put  or  I  U. 

I  30S8.  Rcatltatloa  opaii  rCTevaal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restKulion  of  property  or 
of  a  ri)[ht  lost  by  means  of  the  erroneous  judgment;  but  not  so 
■B  to  affect  the  title  of  a  purchaser.  In  good  faith  aud  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment,  in  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
jnatice  requires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and.  if  the  application  Is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  I  seo. 

I  30KS.  Setttar  OK  coits  and  reeOTCrT. 

If,  upon  the  appeal,  a  sum  of  money  Is  awarded  to  one  party, 
and  costs  arc  awarded  to  the  adverse  oarty,  the  appellate  court 
must  set  ofF  the  one  against  the  other,  and  render  judgment  for 
tha  balance. 

Id.,  1  STO. 

I  S060.  Certain  anma  laaT  be  Inelnded  In  dlatrarsannentB. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  tee  paid  to  the 
joatice  upon  taking  the  appeal;  and,  where  the  jndgment  rendered 
1^  the  Justice  was  against  the  appellant,  he  may  also  include.  In 
those  disbnrsementn,  the  coEts  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  It  the  judgment 
of  the  jDstice  had  been  In  his  favor, 
u.,  put  at  I  SIl. 
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I  8061.  JndsmcBt-rolt. 

The  clerk,  immedUtely  after  entering  final  jodgmeat  upon  tbe 
detenuination  of  an  appeal,  muat  attach  together  and  file  audi 
of  tbe  foUowins  papers,  as  were  uaed  upon  the  appeal;  whid 
couBtitute  the  judgment-roll: 

1.  The  return  of  the  juatice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  an;  has  been  giien. 

2.  The  verdict,  report,  or  decision,  and  each  oSer,  U  tuijr,  mida 
as  prescribed  in  article  third  of  this  title. 

3.  A  certified  cop;  of  the  judgment,  together  with  each  notice 
of  eiceptions.  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  erety 
order,  which  in  any  way  inyolves  the  merits,  or  aeceHarHy  af- 
fects tbe  jndgmeat. 
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ARTICLB  SECOWD. 

Appealwhen  a  neto  trial  is  not  had  in  Iht  appellate  cQurt, 

■ae.  MNS.  Hurlng  a(  (PPMl;   dluolnil  tbenot. 
SOea.  JndnnsDt. 

■  coDTt  mar  ba  diracted, 

{    806B.    [Am'd,    ISftB.] 


it  entitled  to,  or  has 

, — ^rt court,  as  preBCribed 

in  section  3068  of  tbis  act,  the  respondent  may,  Trilhln  twenty 
days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  BtipulatioD  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
t>e  ta^en  in  such  appesl,  eiceot  to  enter  judgment  [n  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  In  case  such 
stlpalatlon  shall  not  be  bo  served,  the  appeal  may  be  brought  to 
a  bearing  in  the  appellate  court  at  any  term  thereof  at  which  sucb 
an  appeal  can  be  heard,  held  after  the  return  Is  filed,  upon  a 
notice  by  «ither  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  tbpreapon  without 
further  notice  until  ;  is  finally  disposed  of.  If,  after  being  regu- 
larly  placed  upon  the  calendar,  neither  party  briugB  it  to  a  bear- 
inK  before  the  end  of  the  second  term  thereafter  at  which  It 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismisa 
the  appeal  unless  it  directs  the  same  to  be  continued  toi  c&us* 

Oo.  Fioe.,  I  9Hi  L.  USB,  cb.  SM. 

1    8088.    [Am'd,    1R93.    1900.]    JsdKncnt. 

In  a  case  B[>ecified  In  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers,  or  a  certified  copy  thereof  and  a  copy 
or  copies  thereof  need  not  be  ^l^ni8hed  for  the  use  of  the  court. 
The  appellate  court  naust  render  judgnieilt  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  detects 
which  do  not  affect  the  merits.  It  may  afflrm  or  reverne  the 
judgment  of  the  juWice,  in  whole  or  lu  psrl,  and  as  to  any  or 
all  of  the  parties,  aud  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence. 
the  appellate  court  may,  upon  its  rereninl  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  api>ellate  court, 
I.UH,eli.8mi  L.lMD,oh,ra.  la  «(tsct  Sept.  1,  UOD. 
I  S0a4.  Wb«B  BOW  trial  lu'  Jiistlec*B  eavrt  mar  l»« 
'Ireeted. 

If  the  appeal  Is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  snm- 
mons,  or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
JOnrued;  and  be  shows,  by  affidavit  or  otherwise,  that  manlfeat 
tnjnstlce  has  been  done,  and  renders  a  satisfactory  excose  for  hU 
»13 
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derault;  the  appellate  court  may,  id  ita  discretion,  set  aside  the 

judgment  appealed  from,  or  alay  proceedinga  thereunder,  and  by 
order  direct  a  new  trial,  before  the  same  justice,  or  before  another 
Justice  of  the  aame  county,  r-'nigiiuted  in  the  order,  at  such  a 
time  and  place,  specifled  in  thi.-  order,  and  upon  such  terms,  «• 
it  deems  proper. 
Co.  Prae.,  p«rt  ot  I  sea. 

I  SOflS.  [Am'd,  18S3.]     Id.)  ppoceediBB*  belorc  JoaUee. 

Where  a  new  trial  is  directed  before  a  justice,  as  preacribed  tn 
the  last  two  aeclioue,  the  parties  must  appear  before  bim,  at  tlie 
time  and  place  apecilied  iu  tlie  order  o(  tbe  appellate  court,  with- 
out BerTiee  of  any  notice,  or  of  a  copy  o(  the  order,  l^hereupon 
the  like  proceedings  must  be  had  io  the  action,  as  upon  the 
return  of  a  summona  personal!}'  served. 
li.  ism  eb.  tea. 

I  306S.  Costat  ivhcn  BivBrdea, 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  coBt« 
la  reeulated  as  follows: 

1.  If  the  appeal  is  dismissed,  becauae  neither  party  brings  it 
to  a  bearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  rereraeil  for  an  error  in  fact,  not  alTect- 
iDg  the  merits;  or  if  a  new  trial  ix  directed,  before  the  same  or 
another,  justice,  as  prescribed  in  lliia  article;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  tbe  judgment  is  affirmed,  costs  moat  be  awarded  to  the 
respondent. 

4.  If  the  jnOgmeiit  is  rcTereeil,  coats  must  be  awarded  to  the 
appellant. 

5.  It  the  judgment  is  nOiriiied  only  in  part,  the  costs,  or  aneb 
a  part  thereof,  as  Io  the  iippellnio  court  seems  juit,  not  eiceediiw 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Co.   rror..  inrt  of  )|  3««  ind  aTl, 
f  WMT.  Amoaut  of  o«Bta. 

lI[ion    on    appeal,   provided     for    in     this   article,   costs,   when 
awarded,  must  be  as  follows,  besides  diKhu  rue  meats; 
To  the  apprlliint.   upon   rcTPrsol,  thirty  dollars. 
To  the  respondrnt,  upon  affirmance,  twen^-five  dollars. 
IS.,  lart  ot  I  n,  iia'd. 
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APPEALS,  § 

AHTICLB  THIIU). 

a  Tiem  trial  in  the  appellate  court. 
□t  m>r  demHDd  new  trial  In  appeUiM  an 


1.  I'rocefdlDfi  In  appeUate  court. 
t.  Offer  ta  cauipnimlK  ertec   return. 


I  SOBS.  [Am'd,  1802.]  Whea  appellant  may. demand  sew 
trial  la  appellate  eonrt. 

Wbere  an  issue  of  (net  or  nu  isatie  of  Inw  wns  joined  before 
the  JDBtice,  and  the  sum,  for  nhicb  jiiilgnii'nt  whs  demanded  bj 
cither  party  in  hie  plending,  eiw-'eds  fifty  dollars;  or  wbere,  Id  an 
action  to  T<.>coTer  a  chattel,  tlie  value  of  the  property,  aa  Bied, 
together  with  the  danngeH  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appeltaut  mny,  Id  his  Doticc  of  appoal,  except  when  tbe 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thoreuiion  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  Iron)  a  Judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  tlic  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taheu  and  disposed  of  lu  tbe  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 
I-    I8B3,    eh.   380. 

I  S068.  VnderlaklBff  to  be  fflvea. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
Ume  of  the  service  of  the  notice  of  appeal  npon  the  justice, 
give  the  undertaking  required,  by  tbie  title,  to  stay  the  execution 
of  tbe   judgment. 

0>.  Proe..  pari  or  |  SBB. 

I  SOTO.  (Am'd,  ISaS.l    Oder  ta  eoBproniae  before  vetnra. 

Upon  an  appeal,  provided  for  la  this  artlde,  from  a  judgment 
for  a  sum  of  money  onlj^,  either  party  may,  within  fifteen  daya 


party,  or  upon  hfa  attorney,  n  written  offer  to  allow  judgment  t< 
be  rendered  in  the  nppellalo  court,  in  favor  of  either  parly,  fOL. 
a  specified  sum.    If  the  oifcr  is  not  accepted,  it  cannot  lie  proved 


1  tbe  trial.  If  the  party,  within  ten  days  after  service  of 
the  offer  upon  him,  serves  npon  the  parly  making  the  same,  or! 
npon  his  attorney,  written  notice  that  he  ncceits  the  offer,  he 
must  file  it,  with  an  nfEdavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  ahovo 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  It  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict. 
report  or  decision  in  the  apjirllnte  court  is  given,  shall  be  entitled 
to  recover  his  coats  u:>on  the  apr^al-  Coats  when  awarded  ac- 
eordinf;  to  the  provisions  of  this  section  shall  be  In  amounts  pro- 
vided In  section  three  thousand  and  seventy-three  of  this  artfcla. 

U.,  I  an;  L.  IBM),  eta.  BOO. 
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n  days  from  the  time  oC  filiDg  the  justice's  return,  the  action 

is  deemed  aa  actluQ  at  iisue  In  the  appellate  coart;  and  all  ttw 
proceed  in  ga  tlierein,  including  tbe  eutry,  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  tbe  bcUod  had  been 
commeuced  iu  the  appellate  coort,  except  as  otherwise  apeciallj 
prescribed  in  this  chapter. 
Co.  Pnx.,  H  se4  iDd  saa. 

I  30T2.  Offer  to  ooaivroMlas  «f(er  return. 

Either  part]'  may,  at  any  time  after  the  action  is  deemed  st 
tne  appellate  court,  and  before  the  trial,  serve  upon  the 


adveme  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  film,  for  a  aam,  or  property,  or  10  the  effect,  therein 
specified,  nith  or  without  costs.    If  (here  are  two  or  more  defend- 


,  and  the  action  can  be  severed,  a  like  offer  may  be  made  t, 

one  or  more  defendaots.  against  whom  a  separate  jndgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  It  had  been 
originally  commenced  afiainst  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  Gle  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  jndgment  ac~ 
cordingly.  If  the  offer  la  not  thus  accepted,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  It  is  made,  faila  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  finin 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  t  SM. 

f  SOTS.  Amosnt  of  easts. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  wheo 
awarded,  must  be  ss  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  aii   subsequent   proceedings   before  trial,  ten  dollars. 

For  the  trial  at  an  issue  of  law.  fifteen  dollars. 

For  the  trial  of  sn  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trisl  on  a  case,  fine«i 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
reimlarly  on  the  calendar,  excluding  the  term,  tX  which  It  !• 
tried,  or  otherwise  finally  disposed  of,  ten  dollara, 

M.,  part  of  I  sn,  aa'd. 
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TITLE  IX. 

Costs. 

3074.  Wb»i 

1    prtHlUm   iwMJ    la   reooTer   c 

sms.  tkib 

'i£?°or^™ii"'' 

3081.  CoDIB  wraotfnliy  callei^lEd  mir   be  recoTered  bsck. 

I  S074,  (Am'd,  1908.]  WbcB  n'CVOJllBB  luirty  to  recoTvr 
«oatb,     IVhiit  coitn  ■llon'ed> 

Except  as  otbt^rwiae  apeciallf  prescribed  by  Inw,  h  party  irho 
recorerB  judgment  in  an  actiou  iu  a  justice's  court,  is  cntittad 
to  costs;  winch  must  be  included  in  the  judgment.  Costs  coa- 
sUt  or  tie  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  tbe  actioti,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses. 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  la  a  justice's  court 
may  require  security  tor  costs  to  be  giyen,  where  the  plaintiCE  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  ot 
title  three  of  chapter  twenty-oue  of  this  act,  shall  apply  to  the 
proceed iugs  tor  requiring  such  security,  the  requisites  of  the 
DDdertaking  and  the  justification  of  aureties  therein. 

2  R.  S.  241.  1  138  (2  Edid.  I«4| :  L.  ISfiT,  fU.  TK,  |  2  (4  Edm.  TOO);  L.  isoa, 
rt.  8OT.  (  a  (6  Edm.  803|:  L.  1903.  ct.  278.    m  tffecl  Sepl.  1,  1903. 

I   :t07Q.    [Am'd,    1IH>9.]       When    nellber    party    to    recover 

In  either  of  Ihe  following  eases,  costs  shall  not  be  awarded  to 
either  party,  but  pflch  ^rtj  must  pay  his  own  costsii 

1.  n  here  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  nfter  the  summons  la  returnnhle,  or 
after  the  time  to  which  the  trial  has  been  adjourned, 

2.  Where  the  justice  is  disqualified,  for  n  reason  specified  in 
eeition  Gfleen  of  the  judiciary  law. 

S.  Where  the  action  is  discontinued,  upon  the  Krouiid  that  the 
defendant  is  an  infant,  for  whom  a  gunrdinn  ad  tileiii  has  not 
be<'n  appointed. 

4.  In  nn  action  to  recover  one  or  more  chattels,  where  the 
pIninliCF  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  of  a 
chnttel.  which  has  been  replevied  and  delivored  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
<-hnttel.  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

ADi'd  br  L.   IHOfi.    rh.   <U.   I   ft.     Spp  notp  M  of  notoi  or  Board  nf  fltal- 

I    3070.   [Am'al,   IRMI.I      Amount 

The  sum   to  he  awarded,  as  oo«ts , „  , 

c^pt  where  It  in  otherwise  specially  preKcrihp<l  by  law.  is  limited 
»>.!•    follows: 

1,    It  eannot  enceed  fifteen  dollars,  besides  the  fees  of  witnesses, 

where,  npon  the  trial  of  an  issue  of  fact  or  of  Inw,  cither  party 

recovers  damages  to  the  amount  of  fifty  dollars  or  more,  or  one 

or  more  chattels,  the  value  of  which,  as  fixed,  together  with  the 

HIT 
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damages,  it  any,  amounts  to  Gft;  dollars  or  more;  or,  wbere,  if 
the  defeudaat  recoTers  judgment,  the  sum  for  TChifrh  the  iilaiuttff 
demaoded  judgment,  was  fifty  dollars  or  more,  or  tbe  Talue  of 
all  the  chattels,  to  recoT^r  wbi(?b  tbe  action  was  brought,  was 
Btated  in  the  (.'omplaint  at  fifty  dollars  or  more. 

2.  In  every  other  ease,  it  cannot  exceed  ten  dollarB,  besides  the 
fees  of  wituesses,  atteuding  from   another  county. 

But  tbe  prevailing  (tarty  is  entitled,  iu  addition  to  the  uma 
speciticd  in  this  seMlon.  to  tbe  tees  and  expenses  allowed  by  law 
tor  a  commission  issued  to  examine  a  witness  not  residing  in  tbe 
county  or  in  -an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  tbe  pftrtf 
against  whom  tbe  judgment  is  rendered. 

SubMltii(«d  for  L.  I86«.  eb.  SW,  |  S  (0  Edm.  SMI;  U  IHl,  cb,  13S.  |  8 
<4  Edm.  Mfl);  L.  IBSC,  cb.  BST. 


13077.  COBta  npOB  dvmarrFr. 
Vhcre  judgment  is  rendered  upon  the  trial  of  a  demnrrer,  the 
costs  of  tbe  trial  must  be  included  therein;  otherwise  coats  are 

not  allowed  npon  the  trial  of  a  demurrer. 

I  3078.   TuBtloa  of  poata. 

Where  a  justice  renders  a  judgment,  be  most  specify,  in  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  an;  item  of  costs  is  thns  allowed,  other  than  a  fee  to  tbe 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  npon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  hia  oath,  or  that  of  his 
attorney,  to  tbe  satisfaction  of  the  Justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

i307&.  iBfircaaed  coata, 
ucreased  coats  mnst  be  awarded  in  favor  of  the  defendant.  Id 
on  action  In  a  justice's  court,  in  a  case,  and  increased  at  tbe  r*te, 
specified  in  section  32.'i8  of  this  act. 

ladcncnt  tor  one  or  more  delendABta. 

_„.  .   at  two  or  more  defendants,  not  united  in  itt- 

who  make  seporale  defences  by  separate  answers,  if  th« 

plaintiff  fails  to  recover  jndffment  against  all,   the  justice  mnst 
award  costs  to  those  who  have  judgment  in  their  favor. 
a  ft.  s.  flia,  1  la  tz  Edm.  ass). 

I   30B1.   Coata    wronKfoHr    collected    mkr    be    FeBOTcrcll 


and  tbe  same  is  collected:  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  tbe  jnatlce  vho 
baa  received  it.  the  amount  thereof,  with  Intereat. 
3  B.  a.  2M,  1  ISO  t2  Edm.  2T1), 
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BTRAYS  UPON  HIGHWAYS, 


TITLE  X. 

n  epecial  proceeding,  relating:  to  &: 
upon  Uia  faig-liwfty. 

Action  ogilnit  pertoo  luIIerlDg  onlmnU  to 


loni'  Dceliloa  111  ruTTir  ot  utldoncr;  irsrraiil  ta  Mil;  meeiMoB  tbsnot 
lOOS.  AppllntloD  of  pm»«ua  of  iqle. 
nwrt.  UliiuciilDQ   of   nrplua. 


Dl.     Frowadlaia    tb*i* 
L  luse  by  ttilcd   pent 

L  lU.;   lUir  of   nrocccdJuEi. 

_-.  i.  ApiH'nt  from  DBmt  order. 

Siuft.  M-:   tiT  ctnliuiiiit;   U117  ot  pcocecdlng 

1100.  frofMillns*   upon   alUrauiuco, 


I  3083.  Aelloir  iicnlnHt  itcrinoii  mvltcrlag  anlnKU  to  »trmT' 

Aor  pcr«oii,  who  Bult'cra  nc  pfrmttB  one  or  moi'e  cattip,  hones, 
coUa,  naiPt,  niulos,  swiiic,  Hlicep,  ot  Roats.  to  riio  at  lnrR<-.  or  to 
bo  Uerded  oi'  pnstiircd,  in  a  public  atrpct,  liighwny.  pork  or  place, 
cUcn'lierc  Utau  In  a.  cily,  incurs  llierebj  Ihe  peiinlty  or  penalties 
■licciGed  iu  tlie  iip:ct  auction;  aud  007  renldeot  o(  the  towa,  or 
t',.c  officer  to  whom  a  fine  or  ponnlty  ia  lo  l>c  pnl'l  for  the  beoeGt 
of  llip  poor,  ne  prMcribed  in  section  287ri  of  iliia  net,  or  tb« 
OTcrHCCJ-  or  snperiutenilcot  o(  tbe  pooi-  nt  the  (nwo  or  district, 
in  wliich  one  or  more  of  tboKe  nnimnla  are  found  so  runninic  at 
large,  herded,  or  pastured,  may  maintain  an  aclioD  asainat  Ikim, 
in  a  iiiatico'B  court,  held  in  that  town  or  iliatriet,  to  recoTer  Iha 
peniiltf  or  penntlica  to  incorrei).  WtiPre  the  action  is  brought 
by  a  private  person,  (he  justice  muat  par  the  pnx'eeds  of  an 
execution,  issued  upon  n  judRnioiit  therein  in  favor  of  Ihe  plaintiff, 
attw  deducting  the  cohIs.  to  thp  olEcer,  who  mii:ht  ha^e  brought 
the  action,  an  prescribed  In  thifl  neetinn,  to  be  applied  by  him  to 
the  anppurt  ot  the  poor  within  Iiis  town  or  district. 

K  iMX.  Ph.  we.  I  1  n  F:dm.  MT):  L.  1873,  cb.  na.  I  1  (»  Edm.  *m:  ^ 

ISOT.  cb.  311   (T  Kdm.   ISB). 

I  S083.  Fennlllea  to  be  recoTercd. 

If  the  plaintiff   recovers   jiidKment,   In   sn   ncttoa   hronirht   U 


the  pla _    .. , ._ .   . 

^bed  in  tba  last  aection,  the  juatice  mnat  award  to  b 
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following  fluma,   by   way  of  pen&ltleo,   besides  tbe  co^  of  Hi* 

1.  For  each  bor«e,  colt,  ass,  mule,  snine,  bull,  ox,  cow,  or  CtM, 
Sts  dollar*. 
'   2.  For  eaL'ti  eheep  or  goat,  one  ilotlnr. 

The  entire  aioouiit  o(  tbi;  peuuitieit  111117  be  recorered.  In  one 
action,  altliough  it  exceeds  ibe  sunt,  for  which  a  justice  aux 
reuder  a  judgment  in  uu  ordiuary  uutiuu. 

I  a084.  CertBiB  oflcera  to  ■«!■«  Bnlinala  ■tra.rlmtr> 

Where  one  or  more  cattle,  horses,  colts,  asses,  males,  swine, 
sheeD.  or  goats  are  found  runoing  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  Iiigbway,  pnrk,  or  place,  elsewhere 
than  in  n  city,  iLe  ovcrHi>i>r  at  hiKhways  of  tbe  roud  district,  or, 
if  tbey  ore  no  foaud  wiihio  iiu  iucorporsted  villagv,  tbe  atrevt 
commissioner  thereof,  havine  personnl  knowledge  or  bcinK  noti- 
ced of  the  fact,  must  immediately  uoize  the  auinial  or  auiaiula, 
and  keep  it  or  tbem  iu  his  possessiou,  until  diBpoawd  of  as  pru- 
acribcd  iu  the  foltowiag  seclious  of  tbls  title. 

See  note  to  I  SOSl.  idU. 

g  SO6B.  'Wlun  private  peFoea  nnr  aelse  ■■«!!  Balmala. 

Atiy  person  may  seiKe  one  or  more  animala  specified  in  tbe  last 
Mction,  tben  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  bighway,  park,  or  place,  elsewhere  tban  In  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  tlien 
trespassing  u|>ou  real  property  so  owned  or  occupied,  haTinf 
entered  thereupon  from  Miitb  a  public  street,  highway,  park,  or 
place.  The  pprsou  making  the  seizure.  muM  keep  the  animal 
or  animals  seized,  in  bis  possession,  until  ilispoaed  o(  a»  pre- 
scribed In  the  following  sections  of  this  title. 

See  L.  tsgz.  cb.  IN,  1  2,  iDd  L.  1807,  cfa.  814,  |  t  (T  Edm.  ItE). 

I  3080.  OSocr  OP  pemoa  aelilDV  to  preaeat  petltloa. 

An  officer  or  other  person,  who  seizes  an  animal  or  animalx, 
as  prescribed  in  either  of  the  last  two  sections,  must  immedistely 
file,  with  H  justice  nf  the  peace  of  the  town  in  which  the  seisiire 
was  made,  a  written  petition,  vcrifietl  by  bis  onth;  setting  fortlt 
the  facta  which  bring  tlie  case  within  elllier  of  those  section*; 
briefly  describing  the  animal  or  animals  spiked:  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  In  the  peti- 
tioner, nnd  cannot  be  nscertained  by  liim  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  direclinj!  the  sale  of  the 
nuimni  or  animals  seixed.  and  the  nprilicntion  of  the  proceeds 
Ilteriior.  ss  pretieribed  In  this  tlMc.  \V  here  the  pelitloa  alie^reii. 
thnC  any  nnimnl  or  nnimnls  Meined.  ivero  then  trespassing  upna 
real  property  owned  or  occnpleil  by  Ihe  iictllioner,  ft  must  stale 
the  nmount  of  the  damages,  if  any,  which  the  petitioner  has 
siislnlned  thereby-  In  that  esse,  tlie  decision  of  the  justice,  or. 
where  the  issues  are  tried  by  a  jury,  Ibe  verdict  must  fix  tb« 
amount  of  tbe  damages. 

Sm  Id.,  1  S,  and  I^  ISflT,  rH.  S14.  I  3  (T  KillB.  18S). 

I  30HT.  I>rcGrp(   ttaereapou'. 

TIiKin  tbe  presentBlion  of  the  petition,  the  Justice  mnst  issue 
a  precept  under  liis  hand:  Erected  to  the  owner.  If  his  name  is 
stated  in  tbe  petition,  or.  if  it  Is  not  so  stated,  directed  geaerat^ 
IB  naving  an  Interei^  In  tbe  animal  or  auinals  sslsw; 


11  persons  n 
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brieO;  reeltloK  the  snbitauce  of  the  petition;  deBcrlUnc  th« 
■nimtl  or  aaimala  tvlzeil,  uad  requiring  the  p^raoo  or  peraon*, 
to  whom  tbe  prpcept  U  dicecle^,  to  show  cause  before  the  jnatice, 
Bt  a  time  uui!  place  specified  thereio,  not  ieu  ibau  teu  nor  mor« 
than  ttrentj  dnye,  after  tbe  IbhuId?  of  the  precL-pt,  wby  the 
pTBjeT  ol  the  petition  should  Dot  be  graated. 

SOS8.  Id.;  how  serveA. 

The  prectnt  must  Le  served  upon  the  perBon,  to  wbom  It  la 
directed  by  Ills  name,  wltliin  the  same  time,  and  )n  like  manner 
at  a  HumuDiis  {a  reiiuired  to  be  serTied,  aa  prescribed  in  aeclion 
2010  of  this  act.     Where  -  '-   "-     ■   "   - 

having  an  iutereet  In  the  .     _...._,     .      .  ,     ._ 

wrveil  by  a  constable  of  the  town,  or  liy  an  elector  thereof, 
apecially  nnrhorized  an  to  do  by  a  written  Indorix'meiit  upon  the 
precept,  under  the  hand  of  the  juiticc,  by  [WBtlng  a  copy  thereof 
Id  at  least  six  public  nud  cunspicuuus  plnteit  in  Ihe  town  where 
the  seizure  was  made;  one  of  which  placea  muat  be  the  nearest 
district  school  house,  or,  if  the  seizure  nna  made  H'tthiu  en 
tscorporated  village,  hnving  sclioiils  in  charge  of  a  board  of 
education,  a  building  In  which  such  a  school  is  kept.  Each  copy 
mnst  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  miide  by  aUiduvit,  to  the  satisfaction  of  tbe  Justice, 
that  it  cannot,  with  reasonable  diligence,  be  iicrsoiiully  BiTved 
ion  that  person,  within  the  county,  at  ipaat  six  daya  befor« 
e  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  pOHting  copies  thereof, 
at  least  five  days  before  the  return  day,  ns  prescribed  in  this  sec- 
tloa;  la  which  case,  service  thereof  may  be  made  accordingly. 

I  30n».  Proof  of  Berrlee  of  pFtcept. 

At  the  place  where  (he  precept  is  returnable,  and  at  the  pTj^ra- 
tioii  of  the  time  specified  in  section  28!K{  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  hla  name,  and 
ke  appears,  furnish  proof  nC  tbe  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  either 
personally  or  by  posting,  his  written  return  a[>on  the  precept  Is 
sufficient  proof  of  tbe  facts  relating  to  the  service,  as  stated 
tliereiu.  If  it  was  served  by  a  private  person,  proof  of  servica 
niust  be  made  by  athdayit. 

I  SOftO.  Aaawcrt  *rl*I. 

The  owner,  or  a  person  havlne  an  fnterest  in  any  animal  seized, 
miiy  nijpenr  upon  the  return  of  the  iirecept,  and  thereby  make  him- 
self n  parly  to  the  special  procedlng.  The  person  so  appearing 
niay,  upon  the  return  of  the  precept,  file  rt  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it.  denying,  absolutely  or  u^on  Information  and 
Mief,  one  or  more  material  nlteKatlons  contained  in  the  petition. 
His  answer  must  also  set  forth  his  interest  in  Ihe  nntmnf  or  ani-i 
nuili  sekeed.    The  subsequent  proceedings  mnat  he  the  same  ai 


Ot    y*tltlO«eF|    WBPI 

Kwei^s.  or  if  the  decision  of.  the  Jiu 


1  of.  the  JuB- 
e  tried  hifim 


gg  3099-98  JUSTICES'  COURTS.  t  IS,  t.  10 

jur7,  is  Id  ftiror  □(  the  petiliooer,  the  justice  mOBt  make  a  final 
order,  diroctiug  the  sale  at  the  euimal  or  auimali  leited,  and  the 


apiilicutioD  of  the  proeecda  thereof,  hs  prescrilied  in  this  title. 
Thereupon  the  justice  must  issue  u  warrant,  under  bis  hand, 
directed  ffouerally  to  on;  conatable  of  the  count;,   commandiiis 


sell  the  itDlmal  or  aDimuls  seiied,  at  public  auction,  lor  the 

Ijest  price  which  he  can  obtain  therefor;  nnd  to  make  return 
thereof  to  the  Justice,  at  a  time  and  place  thorejn  qrerafied,  not 
less  than  ten  uor  mure  than  twenty  daya  thereafter.  The  uile 
must  be  made  upon  the  like  notice,  nnd  in  like  maoner,  as  a  Mile 
of  proi>erir,  by  virtue  of  an  esetution  issued  by  a  justice  of  the 
peace:  and  tiie  constable  must  make  return,  as  required  by  tbe 
narroiit,  uud  luust  pay  the  proceeds  of  the  sale  to  the  juatlce,  de- 
ducting therefrom  his  fees,  at  tbe  rate  allowed  by  law  for  tbe 
collection  of  such  an  execution. 

I  30na.  Apitllt!*tloB  at  proeeeda  ot  MMr. 

The  justice  must  apply  the  proceeds  of  tbe  sale  aa  follows: 

1.  ile  must  pay  the  costs  of  the  petilioDer,  as  taxed  by  the  jat»> 
tice,  at  the  some  rates  as  the  costs  of  au  action  brought  before 
him,  iucludiuK  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  serTice  of  the  precept,  either  persooally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  sumuona  by 
n  coDstable. 

2.  Out  of  the  remainder  of  tbe  proceeds,  he  may  retain  to  hia 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

8.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
Oliicer,  or  other  person  making  the  seizure,  tbe  following  fee*, 
for  the  BclEure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  liorse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox, 
cow,  or  cnlf;  and  twenty-five  cents  for  each  soaf,  sheep,  or  swine; 
logether  with  a  reiiHonahle  conipensatiun,  fixed  by  him,  tor  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  Rcizure 
lo  tbe  time  of  the  sale;  and.  also,  where  any  animal  sold  was 
■eized,  while  trespHssiiig  ni>on  real  pro|>iTty  owned  or  occupied 
by  the  petitioner,  the  damoKca  suslaioed  by  the  petitioner  In  con- 
sequence thereof,  as  ascertulnpd  by  the  dccislou  of  the  justice, 
or  the  verilict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  n  fine  or  penalty  is  to  Ih.'  paid  for  the  benefit 
of  the  poor,  ns  prescribed  in  section  2S75  of  this  act.  the  followine 
penaltiea,  lo  wit:  five  dollars  for  each  horse,  colt,  aas.  mule,  buir, 
in,  c-ow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seiied  nnd  sold;  wliich  penalties  must  tie  receired 
by  the  ofiiciT,  for  the  brnefit  of  the  poor  of  his  town  or  district 

E>.  If  any  surplus  remains,  he  must  pay  the  some  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  tbe  following  sectioDs 
of  this  title. 

I  sons.  DIspfHldoa  of  ■' 

t^fi  itnVH  flflpr  thf  .v.— ^-  w*  *— ^.   '.•>. 

.-...,  ...1, ,..- -  -  -0  the  anridus  of  the 

proceeds  of  the  sale,  or  to  any  i>art  thereof.  On  the  eleventb 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  put>Uc  holiday, 
oti  liie  first  day  flicreafler,  wliich  is  neither  Sunday  nor  a  public 
holldaj,  tbe  justice  must  proceed  to  inquire  into  the  c)aima  so 
Bled;  and,  for  the  purpoRe  of  delerminlog  them,  he  roust  hear 
the  nttegnlious  and  proofs  of  each  claimant;  and  he  may  issne 
subpoenas,  as  upon  the  trial  of  an  action.    He  mar,   ui»ii  the 
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.  .   _.  accordingly.    1* 

DO  Claim  la  filed;  or  if  the  ris'it  to  the  HUrplnB  money,  or  tioj 
imrt  thereof,  ia  not  cBtabllshcd,  to  tbe  satisfnetion  of  the  Justice! 
as  prescribed  in  this  Kectloa;  any  iicrson,  whose  clnlm  woa  not 
determined  npon  the  henrinf-.  mny  file  n.  clnim  thereto,  nt  any 
''~  ^  bclore  the  exiiiration  of  a.  year  from  tbe  return  of  the 
.  rant;  and,  thereupon,  the  JdsUcc  must  proceed,  an  prescribed 
In  thia  section  with  respect  to  a  claim  filed  niibiu  tbe  ten  day*. 

I  30IM.  Id.;  irbeii  ns  elntm  made  wllbin  «  rear. 
If,  at  the  eipiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  n'hieh  hax 
Dot  been  establiabed  to  the  satisfaction  of  the  justice,  pursuant  to 
the  prorisiona  of  tbe  last  section,  tbe  justice  mimt  pny  It,  for  the 
benefit  of  the  iKwr,  to  tbe  oBic'er  to  whom  a  fine  or  penalty  is 
to  he  paid  for  the  benefit  of  the  poor,  us  prescrilied  in  sectiou 
ZS75  of  this  ni^t;  and,  thereupon,  all  persons  nre  forsTer  barred 
from  any  claim  thereto.  But  if  a  cliiim,  filed  us  prescribed  in 
the  last  section,  remains  undetermined  at  the  espiration  of  the 
year,  the  jnetice  must  detertoine  it  wilbln  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  tbe  surplus  in  his  hands 
an  til  the  determination. 

I  309S.  Order  apon  claim  tow  Hnrplas)  apipeal  therefroia. 

An  appeal  from  nn  order  determining  a  claim,  aa  prescribed  in 
tbe  Inst  two  sections,  may  Ite  Inken  to  the  rouuty  court,  by  a 
claimant,  within  ten  days  after  the  makinc  of  the  order,  oa  from 
a  judicment  of  a  justice  in  an  action  to  recover  a  sum  eqnat  to 
the  claim:  and  tbe  proceedings  lberi'Ui>on  nre  tbe  same,  except 
that  an  undertakiui  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  eacti  other  claimant,  whose  interest  is  affected 
by  tbe  order  appealed  from,  must  be  niade  a  respondent.  It 
there  ia  no  such  claimant,  tbe  olBeer  eiititle<l  to  the  suriihis  mnst 
be  msde  respondent-;  but  costs  eannot  be  awarded  neainat  him, 
unless  he  ajtpcnrs  apou  the  appeal;  iu  which  case,  the  costs  are  in 
the  discretion  of  tbe  apocllate  court.  Where  nn  appeal,  taken 
as  prescribed  in  this  section,  is  perfectett,  the  county  jndKe  may, 
in  his  discretion,  make  an  order  estemlinis  the  lime,  within  which 
pnyment  of  the  surplus  must  be  made,  aa  preacribed  in  the  last 
.  section,  ami  stayinn  payment  aocordlnsly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  Kcrreil  upon  the  justice,  payment 
must  be  made  as  prCHCrihed  lu  the  Innt  section,  notnithstandingi 
the  at^teal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dtemissed.  Where  nn  appeal  ia  taken  to  the  snpreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  tbe  supreme  court  may  make  a  like  order,  and  with 
like  effect. 

I    a&OO.    PraoccdlBKB    npon    «*c1bIob    1b    favor    el   persoa 

If  the  decision  of  the  justice,  or  the  rerdict  of  tbe  jnry,  where 
the  iBSucB  are  tried  by  a  jnry.  <h  in  favor  of  the  person  answer- 
in;;,  it  must  fix  the  vnlue  of  each  nnimsl  seiKcd.  ir  the  justice 
or  the  jnry  find  that  the  ariziire  wna  mallcions,  nnd  without 
probable  cause,  the  decision  or  verdict  mast  assess  tbe  damagea 
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■aatalned  b;  tbe  person  aosTrerlng,  by  maaos  of  tOe  seinite  and 
dctentloD.  Xbe  justice  mDat  thereupon  make  &  final  onler, 
Awarding  to  tbc  person  so  aosiveriiig,  the  return  of  the  ?"'"»«' 
or  nnimula  bo  seked,  or  tbe  Taluc  thereof  if  a  return  cannot  be 
had:  together  with  bis  cotts,  at  the  rutca  allowed  by  law  In  an 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twice 
tlie  Bum  neneBEed  ai  big  damages,  If  any.  Thereupon  a  warrant 
must  be  issued  by  tbe  jiistiee  to  a  constable,  to  tbe  same  effect, 
as  nn  execution  iHBued,  in  an  action  to  recover  a  chattel,  npon  a 

fcdgment  in  favor  of  the  defe:u]Bnl,  where  tb»  chattel  bas  not 
en  delivered  to  bim;  and  each  provisloa  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  Buch  a  case,  applies  to  a 
.final  order  made,  and  a  narrant  iBsued  tbereupon,  as  preicribcd 
Jin  this  sectioD. 

Sh  L.  ISCT,  cD.  S14,  I  T  (T  Edm.  ISS). 

',  SUOT.  Demand  of  poamriiBloB  before  trial,  fiaiii  ■  *!■»■ 
the  re  n  pan. 

At  an;  time  aflcr  tbe  precept  is  isaued,  and  before  the  com- 
mencement of  the  trial,  tbe  owucr  of  aof  animal  seized  may  file 
with  tbe  justice  a  written  demand  of  the  [rossesaion  thereof. 
Thereii])on  he  ia  entitled  to  the  poEscaaion,  upon  complyiog  witb 
the  following  terms; 

1.  He  must  pay  to  the  justice,  tor  the  use  of  the  petitjonw, 
the  costa  of  the  proceedinga.  to  the  time  of  filing  tbe  demand, 
na  prcHcribcd  in  aubilivision  Grst  of  section  3002  of  this  act,  and, 
also,  the  sums  payable  on  account  of  each  anijual,  whereof  poe- 
sesaiou  ia  ao  demanded,  as  prescribed  in  aubdiviaion  third  of  tbe 
same  Bcclion;  which  siinia  must  be  fiied  by  the  justice,  after 
benrinc  the  nllcgations  and  proofs  of  the  parties. 

2.  Ho  must  uhio  pay  to  the  justice,  a  tee  of  one  dollar  for  eack 
animal,  wlicredf  pobacssion  is  ho  demanded. 

3.  If  tbe  iMjHtioner  ia  an  officer,  to  whom  a  fine  or  penalty  i» 
to  be  paid  for  the  benefit  of  the  iN>or,  as  prescribed  m  eection 
SST5  of  this  net,  the  einimaut  must  also  pay  to  the  jusliee,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  wliereof  poascssion  is  so  demanded, 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jua- 
tice,  by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  ia  so  demanded.  Eacb 
person  who  has  oppeared  most  have  notice  of,  and  may  oppo«^ 
the  claim. 

M..   i  4. 
.    I  3098.  Id. I  iThen  nntmnl  nllfallT  aet  at  larice  br  tklrd 

But  where,  In  a  case  speciGci!  In  the  laat  seetion.  the  peraon 
filing  a  demand,  presents  therewith  to  the  jnatice  Buffici«it  puiat, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  ajiiiaal  or 
animals,  of  which  he  demands  poasession.  were  sciied,  was  ctitiaed 
by  tbe  wilful  act,  intended  to  efFect  that  object,  of  a  peroDrf 
other  than  tbe  owner;  and  also  makes  the  proof  specified  m  mb- 
divlsion  fnuTlh  of  that  section;  be  is  entitled  to  posseeaioii.  pni^ 
anant  to  hia  demand,  upon  purring  to  tbe  petitioner,  or  to  Ute 
juatice  for  his  nsc.  n  rensonnblc  sum,  to  be  fixed  by  the  Jnwtlce, 
after  hearing  tbe  nllegalions  and  proofs  of  the  parties,  as  coin- 
penaatioD  for  tbe  care  and  keeoing  of  the  animal  or   anhna^ 
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n-bercof  iiossrsplon  is  so  (IpmnntTcfl,  and  withoat  p»yiag  »■! 
oLlicr  sum,  sprdlicd  iu  the  InEt  section. 

Bh  U  ISCO.  eb.  *W  (1  IWm.  4*8V  ft  ol  I  6. 

I  3(>un.  Action  hy  iitthup  In  ■nch  a  cMse. 

Tlic  owuer  r.r  nn  nuiuini,  K(i>:cd  in  coiisoqiience  of  n.  wUfnlact 
B|K.-cilji.-J  iu  liio  luBt  Bi-.;liuu,  luny  rutuver,  iu  nil  iielion  "BfiinBt 
ilic  iifTMin  wlio  conimiitPil  it.  oil  ilaninges  miBtained  by  nii",  "i 
tuiipi-guuuce  lUereot,  iucludiue  tLe  sum  iwid  iu  order  to  ret-vvi^. 
■•oBBowion  u(  the  auinial,  qb  iirpiicribeil  in  tbe  Inst  icclion;  uud. 
In  additiun  lliurcto,  tliQ  Sinn  ol  Iweutr  doUura  lor  eoch  animal 

U.,    rcmKlBOcr   o(   I   B. 

1  3100.  Actlnn  br  prtltloner  ana  hr  oHcer. 

Wbore  tlie  possessiou  of  na  BDimal  has  l>eeii  delivered,  as  pre- 
scribed iu  the  lu&t  Bccliott  Imt  one,  an  nctlon  moy  oIbo  be  mnin- 
taiued,  by  tlio  pelitioiitr  iu  the  Epccial  iirocceding  before  tbB 
juillce,  ngiiinat  tbe  perwou  ivho  i-uiuuiittcil  Iho  wilful  act,  t* 
iccoTcr,  in  uiklUioii  to  oil  otbiT  clnuiusea  siislnlued  by  the  pinin- 
tiff  in  couwHiucuce  ii!  the  iviltiil  art,  nil  suniB,  to  which  the 
nlnintill  would  htive  be«n  entilled  out  of  the  proee<^»  of  tbe 
snle  Js  prcaerilK-d  in  Boction  301)2  of  fbia  ocl,  other  thaii  the 
com'peneatiou  pnld  for  ^bo  euro  nnd  keeping  of  the  animoL  In 
tin-  lilie  cose,  If  tbe  jiilirKiiicr  is  a  privnle  person,  tbo  oflieer.  to 
nbom  0.  fine  or  pcniilly  Is  to  be  paid  for  the  benefit  of  the  poor, 
an  prescribed  In  sfclion  1:875  of  flils  net,  may  ninintniu  nu  action 
ocainRt  the  person,  ivlio  comnjiltcd  the  wilful  net,  to  reeoTer  the 
pcnnltiea  to  which  the  plaintiff  would  have  been  entitled,  out  of 
tho  proceeds  of  tlic  snle,  ob  prescribed  In  thot  aubditision. 
Neither  of  tic  uctionfl  Bppelllcil  in  this  or  the  last  sectloD  io 
nffpctcd  by  tbe  pendency  of,  or  the  recovery  of  Jadgmeut  in, 
either  of  tho  others. 

{   :tlOI.  DaanMd  •!   pnaaOBBlOB  >«<•  Aul  order  «■<!  be- 

A  perKon,  eotitlcil  to  ileinnnd  the  poBacsainn  of  an  animal,  as 
preacribcd  in  Beelion  8097  of  this  net,  who  did  not  appear  upoa 
the  retain  of  the  orpcept,  or  npon  the  trial,  may  file,  with  the 
JuBlice,  a.  wiitten  demnad  of  tbe  possesBion,  at  any  time  after  the 
final  order,  nnd  not  Icsa  thnn  three  daya  before  the  time  ap- 
pointed for  tbe  sale;  end.  tberenpoii,  he  Ib  entitled  to  the  poases- 
slon,  upon  rnni|)l}'ine  whh  the  followlDR  termB: 

1.  He  mast  fiiniiab,  by  nffiditvit  nr  other  eooipetert  eTidence, 
It  mifficlent  escuse,  to  tbe  aalisraclion  of  the  justice,  for  hts 
failure  to  appear. 


aecllon  30D7  of  tbia  a.,, „, .     ---   -- 

pay  only  one-half  of  the  justice's  fee.  an  prcBcribed  in  aubdivi- 
viini  second  of  that  aeetion;  oud  one-half  nf  the  fees  pnyablo  to 
the  petitioner,  for  the  Bcinnre  of  cnch  aniDinl,  bs  preacritied  in 
•ubdivinon  third  of  section  3002  of  tliia  ocL 

See  U  1««T,  eb.  81*.  p«it  o(  i  *. 

I  8103.  Order  vpan  demnnd  of  poiMCiislaB  i  ii»»nl  tkere~ 
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D»ut,  at  Ibe  rcijucHt  of  cillior  party  tlicroto,  Diakc,  ana  enter  Id 
bis  miiiiites,  uu  ordor  di'li-rniiiiiiiK  the  samv.  Au  appeal  Irom 
Biich  ail  urilcr  inn;  be  tnk(.-ii  to  tbe  county  court,  by  the  peisoa 
making  the  ileniaud,  or  by  eilbt^r  party  to  tbe  8[>ecial  proceeding, 
nt  any  time  L>el'oic  iIju  lutiii  onlcr  In  tiie  special  yrocpeding  is 
made;  and  eecb  pcrxoii  or  party  so  entitled  to  appeal,  mast  be 
made  a  rcBpoiidcut  tiiictii  an  uii|H'ut  taken  by  one  ol  tbe  otliem. 
The  appial  mutl  be  token  in  liUe  manner,  om  au  appeal  from  a 
judciuetit  of  tlie  justii-e  in  an  nctiou  to  rccoTcr  a  chattel;  and 
tbe  proceedings  thereU|>ou  ore  the  nam-;,  excei>t  OB  «therwiM  t<r«- 
■cribed  in  tbe  uext  bcciiun. 

I  S108.  Id.)  atar  of  prvecedlaara. 

An  appeal  from  au  order,  B|iccificd  In  the  lest  section,  i»  not 
elfectUHl  for  any  purpose,  iiuleui  tbe  appcllaut  procuree  [roni  the 
county  judge,  an  order  dirccliiig  a  stiiy  of  tlio  proceedings  upon 
the  petition,  nud  a  etay  of  the  excciilion  of  the  order  awealed 
from,  and  files  it  with  the  juBtico,  n'ithiu  the  time  allowed  for  the 
appeal.  Tlie  order  mny  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  grniiled  U|M>n  such  terms,  as  to  aecoritjr 
or  otherwise,  us  Tie  t'liiiks  ikoimt;  and  it  may  be  vacated  or 
modified,  cither  ebuolutcly,  or  unless  further  security  is  giren,  in 
his  discretion. 

I  3104.  A»pe«l  from  flnal  order. 

^\'iihiu  teu  doj's  nfler  a  final  order  upon  a  petition  is  made,  as 
prescribed  in  Ibis  title,  on  ap|>eal  Iherefroni  may  be  taken  by  the 
petitiouer,  or  by  the  person  ansn'eriDg,  in  like  manner  as  an  ap- 
|)enl  from  a  judgment  of  tbe  justice  in  an  action  to  recover  a 
sum  oC  money,  equal  to  the  value  of  the  animal  or  animala,  aud 
the  proceediugs  thereupon  are  the  same,  except  m  otheiwiso  pr«- 
ucribcd  iu  tbe  next  section. 
Sh  L.  IBei,  cb.  S1«.  pad  at  |  «. 
3iOS.    Id.  I 

An  npiK-al  front  a  final  order,  taticn  as  prescribed  in  tiie  last 
Boetion,  by  the  person  answering,  is  not  <-ffectual  for  any  piir- 
poHt',  unless  the  n[^ellnnt  files,  with  tbe  notice  of  appeal,  an 
order  of  the  oonniy  indge,  or,  if  he  is  absent  from  the  county, 
of  n  JuRficc  of  the  supreme  court,  recitiaR  that  tlie  appeal  has 
been  iierfected,  and  that  security  baa  bvea  given  tiiereupon,  as 
lireocnlied  in  this  section,  and  directing  a  slay  of  proceedintn 
upon  the  final  order  appealed  from,  and  that  the  possession  ot 
the  animal  or  animals  seiKcd  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  tbe 
appellant,  as  required  fur  the  purpose  of  pt't-fectintt  au  appoal 
from  a  judgment,  and  staying  the  execution  thereof;  and  alao 
nn  undertaking,  in  the  sumo  or  another  instrument,  to  the  effect 
that,  if  the  finnl  order  appealed  from  is  afiirmod,  or  if  the  ap- 
peal Is  dismissed,  the  appellant  will  pay  all  sums  which  the  jus- 
tice awards  ngainat  him.  upon  the  hearing  after  tbe  determinatioB 
of  the  appeal,  as  prescribed  in  the  next  section,  not  exceeding  a 
snni  specified  therein:  which  muiit  ))e.  nt  least,  twice  the  amonnt 
of  nil  the  amns,  which  might  he  rteilueteii  frotn  the  propewla  of 
the  sole,  as  oreserilH-d  In  section  ^IDS  of  this  act.  The  sunt 
must  be  tiled,  and  the  nnilertokluc  niust  tie  approved,  by  the 
judge   who   grants   the   urder.    TIpou   filing   the   order   with   the 
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I  8100-  Prooeedlnsv  upon  nfflpiDABoe. 

If  th«  fiDBl  order  uiiponlad  from  is  affirmed.  Upon  «a  appeal 
taken,  by  the  person  iLniiwrriiig,  the  conDty  court  must  appomt  a 
time  and  place,  at  n'ticli  ttic  justioe  must  Gk  tlie  mms  payable 
br  tbe  appellant,  pureuont  to  biH  tuidertakios.  The  justice  nmy 
adiuara  ihe  hearErg  to  auotlier  place,  and  to  another  time,  not 
t-xreeding  Ihree  Jays  aHer  the  time  ea  appointed.  The  justice 
must  fix  the  RuuiB  HO  iiayable,  as  If  s  warriint  for  the  xalc  of 
th»  aalmaia  neitcd  bad  been  returned,  and  the  proceeds  thereof 
paid  to  him  b;  the  constable,  as  (irettcriticd  in  section  5002  of 
'his  act.  The  uudertnkiiig  ujion  ihe  Ap|H>al  inures  to  the  benefit 
of  ench  ofhcer,  to  whom  any  suiii  is  payable,  as  prescribed  in  that 
sectioo;  and  with  respect  to  nny  o(  those  sums,  the  recpoadent  is 
a  trustee  tor  the  oQicer  entitled  thereto.  , 

I  SIOT.  UmtlafloB  of  >etloB  tor  iHlmlBK  aBlBala. 

Where  an  animal  is  seized,  npon  the  sroaod  that  it  was  ruL- 
ninir  at  large,  or  was  beinR  herded  or  pastured,  or  was  tres- 
passinfc,  contrary  to  the  provislona  of  this  title;  and  the  otiicer 
or  other  per»on  makioK  the  selmre,  immedialcly  file*  bis  petition, 
and  diliKently  proseontes  tbe  same,' as  prencribed  in  tills  title;  on 
action  to  recover  the  animal  ao  seiced,  or  to  recover  damages 
for  the  selinre,  or  for  any  net  snbaeqnent  thereto,  most  be  cont- 
tnenced  within  one  year  after  the  cause  of  action  accrues. 

I..   1S«T,  ch.  8».   t  T. 

I  8I<M>  Certain  setlnan  ca.BB*1  be  BialBtBlBcd. 

A  person,  to  whom  the  prerept  was  directed  by  his  name,  ana 
who  was  pernonnlly  dprrecl  therewith,  or  a  person  who  has  ajv 
penred  and  answered  in  the  special  proceedlnR.  or  demanded  t)ie 
return  of  nny  animal  Belied,  cannot  maintnia  an  action  against 
the  officer  or  other  person  seisinf!  an  animal,  or  a  person  acting 
by  his  commend,  or  in  his  aid,  in  a  rose  xpeciHed  in  the  last 
section.  But.  excent  ns  specified  in  this  Hi'cllon,  the  owner  of  an 
animal  ncixpii  or  detained,  under  color  of  any  prorision  of  thia 
title,  may  maintain  an  action  to  recoyer  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
stihsetinent  (hereto,  if.  in  fnct.  the  animal  was  not,  at  the  time 
of  the  seizure,  mnninp  at  lanie,  or  beiuR  herded  or  pastured,  or 
trespassing-i  an  tbe  i-nse  may  be,  aa  specified  in  the  foregoiue 
provisions  of  this  title. 

1  S1A».  TVhere  BeTeral  aninala  are  trespaarta*,  daaiasMi 
arc  «Btlre.    PrtieeFdlnara  1b  suck  eases. 

For  Ihe  purpose  of  determiiiini;  the  damaeee  suxtnined  by  the 
petitioner,  \v-here  two  or  more  noimnla  are  found  simultaneoualy 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  tlie  animals  seized,  ia  to  be  regarded  as 
done  by  them  Jointly:  and  the  petitioner's  remedy  therefor  is 
entire,  and  mnat  tie  enforceil   ngainot  nil  the  animals,  and   the 

troceeda  of  the  sale  thereof.  Where  difTercnt  persona,  who  are 
oown,  owD  different  snimnis  tteixed.  the  orecept  must  be  ■li- 
rected  to  nil  of  them  by  tlieir  names.  If  one  or  more  of  the 
owners  are  known,  and  (he  oiberH  are  unknown,  and  cannot  be 
H27 
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aicertaiued   with   reasonable   dilicpn 

rccU'tl  t*  each  kuowa  owucr,  by  bia  _ 

all  pcntouB  bavinE  an  iaU'rcat  in  those  nnimolB.  tliG  ( 
which  are  wnkiiown.  In  a  cnsc  sppoiCcd  iu  thin  BCction.  a,  uc- 
maud  oF  the  poBBeisioD  of  an  nnlninl  FOtzod  cniiuot  bo  made,  at 
prcBcribcd  tn  icc^tlon  3007  or  3101  ot  this  act,  nnlpsa  it  Is  made 
with  reipect  to  all  the  animals  seiE^d,  oud  by  pcrsoua  enUtlcd 
to  the  possession  of  all  of  tbem.  But  a  soparate  dt?mand  mo;  be 
made,  as  proscribed  in  Bectloa  3008  ot  Ibis  act.  by  each  owner  of 
ouc  or  mure  animals  selzod;  in  wbicfa  cnse.  it  possesston  i«  dc- 
liTcred  to  him,  as  prescribed  in  that  scctioa,  the  potitioncr'a 
remedy  for  his  damngcB  >a  the  sume,  with  rcspeet  to  tbe  auimal 
or  nnlmalB,  of  which  ]>oBBesBloii  is  not  fa  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  posseD^D 
is  lo  deiltcred,  had  not  been  tn-'Hpassiug  upon  tbe  property. 

fr  enseii,  wkero  ther«  are  <lif- 

Whcre  the  petitioner  dors  not  allegf,  that  the  anlraslH  seized, 
were  tiespaastne-  iii>nn  real  properly  owuril  or  occupied  by  hini, 
and  different  pirnona  owu  different  animola  seiced,  a  separate 
apecinl  proeeoding-  may  be  institntcd,  na  prescribed  in  this  lille, 
■gainst  each  owner,  or  ugaiiist  any  two  or  more  owners,  will 
respect  to  the  animals  owned  l)y  him  or  tbem.  Or  the  procecd- 
Ines  may  be  takcti  OKuinst  all  the  owners  joinlty;  in  whicli  enite, 
eoeh  person  to  whom  the  precept  is  directed  by  bis  name,  nud 
Mich  perBon  having  an  ioterest  in  an  animal  snied,  has  the  same 
right  to  demand  tlie  posacsulon  of  the  animal  owued  by  hliu,  mid 
the  same  riRht  to  answer  separately,  as  if  Ihe  saecial  iiroeevd- 
ing  was  oRninst  him  sopnralrly;  and  thi>  tinni  order  may  be  in. 
fnTor  of  one  or  more  ot  tlie  persiius  so  ausweriux.  with  respect 
tu  tbe  animal  or  animals  owned  ly  liini  or  Ibem,  and  (or  his  or 
their  costs;  and  aeain^ic  the  remaiudiT  of  tbe  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  tbe  animals,  iu  like  manner,  as  if  the  toruier  persons 
had  not  Buswerr.-d.  or  bad  not  been  named  in  the  prcee[^.  But 
th*  person,  first  luakiDK  a  demand  o(  the  posscnsioii  of  any  animal 
■elsed,  must  pay  all  tlie  oosla  to  tbe  liuie  of  the  dcmonit;  oud  » 
person,  sulisequently  making  a  demand,  is  e:cciiae<l  from  the 
payment  of  any  costs,  except  tLose  which  have  accrued  siucc  tlie 
former  demand. 

I  8111.  Sarplas  wbere  there  are  dilTcreDt  oiriicrB. 


jiirplUK.  remaiuiiig  in  Ihe  Jaslicc's  hands, 
most  be  distributed  between  tlu-m,  in  proportion  to  the  Talue  of 
the  aainials  owned  by  each,  l«  be  dctiTmined  by  tbe  Justice.  Any 
owner  may  claim  soparately  bis  projiortion  or  the  surplus:  and 
elections  3003  and  .10(14  of  iJiis  act  apply  to  a  rinim  mode,  and  to 
the  disposition  of  the  eiirplns  arislug,  as  prescribed  in  this  section. 

1  311S.  'n'hen  one  n«tton,  et«..  aniteniedrs  *bt  other. 

Where  two  or  more  perHoiis.  or  nu  officer  and  n  private  person, 
are  antboriied,  by  this  title,  to  bring  nn  action,  or  to  eeir.e  an  ani- 
mal, ami  take  the  proceedinrt  nrrnrri'ried  in  this  title  for  tbe  dia- 
puaitlon  tlieri>of,  the  commenccnient  of  nn  aHInn,  or  the  seizure  of 
the  auimal,  by  cither  of  them,  sunersedes  the  right  Of  any  ot  the 
'^  ,- r. 
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othera  to  brins  mch  an  motion,  or  to  make  ench  a  neiiiirp,  wKb 
KBpect  10  the  animal  spizeil,  or  lu  question  lu  the  actlou.  But 
the  justice  may,  in  hU  discretion,  allow  ua  ollicer  or  othor  netaon, 
trho  1h  inlEreuted  in  the  rocovei'y,  or  in  the  applicntlon  of  the  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  apocinl  proceeding,  tor 
the  ptupoHe  of  protectlns  hla  InterpBt,  and  to  take  ench  part  in  tbo 
proccemngs  therein  as  the  Justice  tliiulia  pioiter, 

I  S113.  Rlsbta  of  oSf^r  when  pFlvatc  penoa  <>■■■  *o 
vro«e«>te. 

Where  b  seizure  la  made  by  a  private  person,  as  prescribed  In 
tbla  title,  and  the  posseHsion  of  au  unlmal  aeizeil  is  abaudonnd  by 
him,  without  filing  a.  petition;  or  where  on  action,  brought  by  n 

Erlvale  person,  as  preecriboi)  in  this  title,  ia  settleil  or  discontinued 
f  the  plaintiff;  the'oBicer.  to  whom  a  penalty  is  pnynblc.  na  pre- 
scribed in  section  3083  of  this  act,  or  in  sut>divl»ton  fourth  of  sec- 
tion 3002  of  this  act,  mny,  unless  he  has  assented  to  the  abanJon- 
meot,  settlement  or  diarontinuance,  maintain  nn  action  osutust 
the  owner  o(  the  Hiilmal  in  queatlon,  to  recover  the  penaitv  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

I  3114.  PcFBoa  kSTlnv  >  Bpecl«l  property  deemed  owner. 

When  a  person  ia,  at  the  time  of  the  seizure,  enlltlod  to  the  pns- 
sesBlon  of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  apecial  property  therein,  he  is  deemed,  for  all  the  por- 
posea  of  this  title,  the  owner  thereof. 

I  SUB.  Aseat  star  act  (or  his  principal. 

The  duly  anthoriied  agent  of  the  owner  or  peiaun  entitled  to  the 
noBBession  of  an  animal,  aa  spedlied  in  the  last  section,  may.  ia 
his  own  name,  answer,  make  any  demanil.  or  take  any  other 
proceedinir,  which  the  owner  or  person  so  entitled  may  take,  us 
Breecribed  ia  this  title. 


DoliiHihyGoOHlc 
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TITLE  XL 

ProvuionB  apftcUlly  relating  to  courta  of  JtutlcM  of  th* 
peace  in  the  city  of  Brooklyn. 

See.  3110.  RfppitM,   1002.    Set  ilw  Mimlclpil  Cmrt  Act  or  New  Tart  (<i). 

311T.  ttpppaled.  ISOS.    an  Ibr  Munlplpil  Oourt  Aft  ol  N«w  Yoft  dij. 

31IH.  Kvprili-d.  1)102.    ave  (b'  Muuft'liMl  Ouurt  Acl  or  N.'iv  Vork  clij. 

SllU.  KrivalHl,  lINiS.    thv  tbt-  UuBli'tpal  Coorl  AvI  or  Nrw  Yorl  riv. 

ni»).  Ui-inili'd.  1UU2.  Kif  l)w  MuDli'liMl  Court  Acl  or  Hi'W  lor*  dlf. 
niVl.  luli'rprcIiT  ror  pull.i-  cuurl.  ind  ror  Onl,  ■nuiul  null  tbini  dlUTiiii 
.1122.  III.;  for  rnnrtb  and  nttb  illiniirli. 

S134.  r^uimaii  nHincll  mij  appolnl  sdOtlloul  loterpnten. 

Xl'M.   RviK'alM].    IIM2.    H>f   Ibi'   Uunlrlpil  Uoui' 


31U].  Rrpnl'-il.  Ift02.    )W  tbP  Hnnlrlml  Ooui 

3IS1.  lt<'p.->1*4.    1U02.    Bpo  tb»   UuDlrlpal  <)«ll 

3133.  AppllcnlloK  or  o4bi'r  ptvilsluna.    Holillui 

Sii«.  Itppealod,   1902.    See  the  Municipal  Court  Act  of  >'e* 


r  tor  iiallce  covrt,  «■(■  tor  flnl,  ■*«•■< 

Tbpre  is  an  interprpter  for  the  police  court  o*  the  citr  <d 
Brwihlyn.  and  the  jUHticps'  conrtB  of  the  first,  Kecon'l,  and  ihini 
diNtrii'tx  uf  that  <'ity.  who  in  appointed,  and  may  b*^  rcmoTrd  ■' 
pleasure,  hy  tile  jiiRtioCR  of  those  courts,  or  a  majority  of  Dmn 
H«>  in  eutilled  to  ao  annual  salary,  flx«d  and  to  be  paid  ■«  pre- 
8cril>ed  by  law. 

L.   ISTO,  rh,  OUT. 

{S1K3.   M.t  tar  toai-th  and  llftli  dlatrleta. 

There  is  au  interpreter  for  the  justices'  courts  of  the  tonrtli 
and  fifth  districts  of  the  city  of  Brooklyu.  who  is  appointed,  "ix^ 
may  be  removed  at  plcosure,  by  the  juntices  of  the  peace  of  tie* 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  ]»" 
as  prescribed  by  law, 

i  3123.  Id. I  tor  iilsth  dlMrlct. 

There  is  an  interpreter  for  the  justice's  coDrt  of  the  ulA  ^ 
trict  of  the  city  of  Brooklyn,  who  is  appointed  by  the  jnstice  of 
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tbe  peaL-e  of  that  district,  subject  to  confirm  a  tioD  by  the  common 
council,  and  may  be  removed  b;  tbat  Jastice  at  bi»  pleasure.  He 
is  entitled-to  ao  aDDnal  salarr,  fixed  and  to  be  paid  as  prescribed 

L.  1873,  Ph.  T§0,  I  2. 

1 31X4.  C*DB>on    eonncll    may    appoint    addlttAiuil    iBter- 

Tbe  commoD  council  of  tbe  city  of  Brookljo  may,  wbere  ft 
deemH  it  neccBseir,  upon  the  rcqueut  of  s  justice,  appoint  one  or 
more  interpreters  tor  jastict-s'  courts  in  that  city,  in  addition  to 
those  provided  for  in  tbe  laxt  three  )iec*tions;  Gx  tbeir  italarifK;  and 
prescribe  the  ronrt  or  courts  whit-h  they  must  attend.  An  officer, 
BO  appointed,  may  be  removed  by  the  common  council,  for  cnoEe. 

I  3125.  ComaiOM  conncll  t»  desiKBBte  altendastB,  etc. 

The  common  conncil  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  ntt<-nd  each  of  tbe  jUHtices' 
courts  in  that  city.  Tbe  common  conncil  may.  by  ordinance  or 
nIberwiHe,  Hx  and  define  their  dutieM  in  and  about  rhoae  courts, 
and  may  allow  them  snch  compeitEiitioa,  in  lieu  of  all  fees  and  pec- 
quisiteH.  as  it  deems  proper. 


13138.  AppllenH»B   of    other    proTlaloiiB.      HoldlDfi  «o>rt 


...  J  of  this  act,  re- 
latinic  to  the  proceedinKs  before  a  justice  of  the  pence  of  a  town, 
applies  lo  tbe  proceedings  before  a  justice  of  the  peace  of  that 
«pt  as  otherwise  siiocially  prescribed  in  this  title.    Each 


is-.L.  1ST3,  cb.  aes,  pan  Dt  f  IS. 
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TITLE   TfTT 
KusceUiui«ous  provUioiu. 


I  3134.  Mode  of  appllcntloB  of  certain  proTlalana  of  this 

Where  a  proTision  ot  thin  n<4,  not  coDtninod  In  thiR  chapttr. 
Is  mnde  applicable  to  procRolines  before  a  justice  of  tbe  peacr, 
thf  appllontion  ia  Bnbjt^t  to  the  (]unlificnIioD,  thnt  It  doea  Dot 
Include  nnf  thini;.  ivhich  If  repnennnt  to  nnf  spccini  prOTiBion  of 
low,  regulntiiiK  the  jurisdiction  or  powers  of  a  justice  of  the  Dcner, 
or  the  procccdlDRB  before  htm.  Tvh^re  n.  pnivlBlon,  thus  mnde  sp- 
plicahlc,  nOatCB  to  the  Blinjj  of  ft  paper  in  a  court,  or  with  a  clprt, 
the  paper  must,  in  nn  nclinn  or  sprcinl  proceeding  before  a  justice 
of  the  pence,  be  filed  with  the  justice,  unless  he  has  n  clerk 
appointed  pnrsunnt  to  Inw;  and  where  It  confers  n  power  apon 
a  court  or  n  jitdKO.  the  provlHion,  mnking  it  applicable  to  pro- 
ceedings taken  nndcr  thin  chapter,  is  to  he  cnnstmei).  as  confei^ 
ring  a  like  power  upon  the  justice,  before  whom  the  actioD  «r 
special  proceeding  is  brongbt. 

I  S13S.  Oeneml  FoqiiUltcii  ot  naadaten. 

[  A  mandate,  issued  by  a  Inntlce  of  the  peace,  must  li«  sbiMd 
tin  him,  and  may  be  without  seal.  It  must  be  entirely  fitted  up,  *t 
'the  time  when  it  is  dellTereil  to  an  officer  to  he  executed,  so  as  to 
have  no  blank,  either  In  the  date  theraof  or  otherwise;  except  that 
there  may  be  a  blank  in  n  subpoena  for  the  name  of  any  or  all  at 
the  witnesse*.  A  mandate,  issupd  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  stction,  Is  void. 

3  E.  S.  207,  H  2.12  BDil  233  <3  Bdm,  3m. 

I   altm.  Rrtrnra    fn   oonsOble   forMdilen. 

A  conBtable  shall  not  nsk  or  receive  any  money  or  other  rain- 
able  thing  from  any  person,  as  n  connlderation,  rflward,  or  lit- 
dncement  for  omittinc  or  delaying  to  nncst  a  person,  or  to  tak« 
Um  to.  jail,  or  to  sell  property,  by  Tlrtae  of  an  execution,  or  te 


c.  1«,  1. 19  MISCELLANEOUS.  §g  ai8T-M 

execute  Biiy  utbcr  dutj,  pcrtuintiig  to  hi«  ofGce;  or  nay  monej  or 
viiliiuble  tiling,  uititr  iIihii  tlie  f^ru  tx^reaiilii  allo^'ed  to  biin  b7 
law,  for  esvGutiuK  »^r  tluU'  pcrtuiuius  to  his  office, 
a  K.  8.  an,  I  SM. 

I  81,37.  JBiitlce  or  cositsble  Bitt  to  bny  claim,  etc. 

A  juatice  of  the  iwtii.'e  or  couetable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  iurerested  in  buying,  n  bond,  note,  or  otlicr  de< 
inaiHi  or  cnuse  o(  attiuii,  fur  the  iiiiriKise  of  btiugio);  aci  acUou  or 
iDBtitDting  a  speeial  pruceeiliiig  l»>fure  a  justice  founiled  tbt-re- 
npon:  uor  shall  a  jUHllce  or  a  couBtablo,  citber  bc-rurc  or  after  aD 
action  or  a  special  proceediuK  ia  commenced,  leud  ot  advance,  or 
agree  to  lend  or  sdirnnce.  or  procure  to  be  lent  or  iidvancid,  any 
money  or  other  raluiible  tliini;  to  nay  person,  io  conaidernlioii  of, 
or  as  a  reward  tor,  or  an  iuduceinent  to,  Ihe  placing  or  baving 
placed  In  his  hands,  n  debt  or  other  demand  or  caose  of  actioii, 
(or  prosecutiou  or  collectiou, 

111.,    I   335. 

}  3138.  Fenalty. 

A  juBtice  of  the  peace  or  conatablc  who  violstea  a  promion  ot 
the  last  three  seetions.  is  guilty  of  a  misdemeanor;  and  tlinU 
be  punished  accordingly,  A  conylction  also  operates  as  a,  forfeit- 
are  of  his  office. 

I   S130.    VlalatloD    ot    precedlas       BFctlaBii    «    defeave   t* 

It  is  a  defetipc  to  nn  nction.  broncht  l>efope  a  justice  of  tbe 
pence,  thnt  Ihe  demand,  upon  tvhich  it  Is  foandcd,  iraa  bought  and 

_.  ij    ._  A — ■  ... .i^_    — . — j,y  ,1,  jIjp  foregoing  ppo- 

D  Hiicb  a.  defence  is  iiiter- 
.  ...     inhiiocnaed  ns  a  n'ltnesi^ 

(aila  to  attend,  pnrsuant  to  the  subpoena:  or  if.  npon  the  trial,  or 
upon  his  examination  ns  a  witness  hf  virtue  of  n  commiaslon,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  ol 
either  of  those  provlsiiins:  the  justice.  U'sides  punishing  bim.  in  a 

? roper  case,  for  hia  fiiilure  or  reCuital.  must  dismws  his  complaint, 
'he  testimony,  in  such  nil  action,  of  the  plaintiff,  or  any  other 
witness,  is  Dot  evidence,  in  a  crimiDol  prosecution  .ngulust  him,  for 
Tiolating  either  of  those  proviaionB, 
M.,  It  mua. 

a  be  kevl  by  jDstlcat 

A  juslLce  of  the  pence  must  keep  a  docket-book,  lo  which  he 

1.  The  title  of  every  nclion  or  special  proceeding  commenced 
before  him. 

2.  The  time  nlien  the  unmrnons.  or  the  mandate  for  the  com- 
mencement of  the  Kpecial  proceeding,  was  iatiupd;  with  a  state- 
ment of  the  nntilfe  of  the  mnndnle.  nnd  n  raemornndnni  of  each 
order  of  arreet.  warrant  of  attachment,  or  requlaition  to  replery, 
granted  by  him. 

8.  The  time  when  the  nnrlies  nppojired  before  hlra,  either 
without  proceBfi.  or  upon  the  return  nf  tlic  anmmons,  or  of  the 
mandate  for  the  commencement  of  the  spncint  procerdfnx. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleadlBg, 
or  tL  meniorandum  of  the  filing  of  each  written  pleading. 
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5.  Each  adjournnifnt;  staling  npon  whose  application,  anl 
to  ivbnt  time  uud  ptuvc,  it  wus  made. 

6.  The  iiauiuE  o(  a  veuiro;  itatiug  npon  whose  appiicalloa  il 
waa  issued,  and  the  time  and  place  of  tbe  return  thereof. 

7.  Tlie  time  when  a  trial  was  had;  and.  if  it  waa  b;  a  jnrj, 
the  names  ot  alt  the  persons  returned  as  having  been  notifM 
(o  attend  as  Jurura:  stating  who  did  not  attend;  who  atteucM; 
and  who  were  sworu. 

8.  The  name  of  each  witness  sworn  upon  the  tiiftl;  staling  M 
whose  r<^ueet  be  was  sworn;  eaeh  objection  made  to  the  coeS' 
potency  of  a  witness;  ond  the  decision  thereairan. 

0.  The  verdict  of  the  jury,  and  the  time  of  receiving  It;  ot. 
if  the  jury  disosreed  and  were  discharged,  a  statement  of  tbal 
fact. 

10.  A  conelse  statement  of  the  eubatance  of  each  order,  madi 
by  him  in  the  course  of  the  action  or  s|ii>cial  proceeding. 

11.  The  judgment  or  finai  order:  Rud  the  time  of  entering  it 

12.  The  execution;  the  time  ot  issuing  it;  the  kind  of  exeeoUon; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  cndi 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  executioD:  the  time  of  (he  relarn;  and 
a  itafement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  pnld. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
In  the  oounty  elerk'x  ofhee.  and  the  time  when  it  was  givcD. 

15.  The  apiieal,  if  any;- and  the  time  ot  service  ot  the  notice 
Df  appeal, 

10.  (Added,  Ism).]  Such  entries  shall  be  made  in  a  book  wbiiL 
mast  be  furnished  to  him  by  the  clerk  of  the  tutvn  iu  whicli  bv 
lesldes  and  to  be  designated  as  "  juslices'  civil  docket "  uud  tu 
be  the  property  of,  and  a  charge  agsinaC,  Huch  town. 

}It.B.»i.i3ki:I>Ln9.cli.»l.   lDSlIectSevl.l,ieM. 

I  3141.  The  mninc. 

Bach  of  the  entries,  specified  in  the  last  section,  mnst  be 
mndf  under  the  title  of  (he  action  or  special  proceeding  to  whiek 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  is 
like  mnnner  env  other  proceeding,  had  before  him  in  the  actio* 
or  Hpecial  prneeediog.  which  he  thinks  proper  to  enter.  A  docliel- 
bimk.  kept  hy  o.  justiee,  must  be  kept  open,  during  the  honn, 
when  a  sheriffs  office  is  reqaired  by  law  to  be  kept  open,  1« 
search  and  examinalion  by  any  persoo,  upon  his  reaaonaU« 
reiiuest  and  to  a  reasonable  extent 

H.,    I    24*. 

i  SldS.  lades  to  doeket-book. 

A  juRllce  of  the  tienee  •iiust  keep  an  alphabetical  index  to  A. 
the  juiigmcuts,  entered  by  him  iti  his  docket-book;  and  he  romt 
insert  therein  the  names  of  all  the  parties  to  each  judgntent 
and  the  page  dt  the  book,  where  the  judgment  Is  entered. 

Id,.  I  aoi. 

I  S14R.  Pai>*T*  to  tie  flled. 

A  jnstiee  of  the  peace  mimt 
affidavit  or  other  paper,  delivcrr 
or  special  iiroccecjing, 

M..  I  3&0.  tm* 

i-.<i",G(Hinlc 
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1  8144.  Deposit  mt  bDoka  mm*  yapera  wUh  town  or  cltr 
alerk. 

If  »  Justice  of  the  peace,  either  before  or  nfter  the  expiratinu 
bf  hia  term  of  office,  remoTes  from  the  town  or  I'ity  whoreia  he 
WBB  ele<:ted,  he  muit  forthwith  deposit,  with  the  clerk  of  that 
town  or  city,  hia  docket-book,  and  all  other  books  and  pnpen,  iu 
bin  cUHlod;.  reliitiiii;  to  an  ucliuu  or  a  aiii'ciiil  iii'oveeUiiii;,  whlcb 
hH8  been  heard  by  him,  or  comiueuced  before  him.  A  justice 
who  ja  removed  trota  ofBee,  must  make  a  like  deposit,  within 
teu  days  after  receiTing  notice  of  his  removal,  or  aCterw&rdBi 
upou  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  jnstlce  to  make  the  deixwtt,  does  not  affect  the 
TOtidllr  of  nuf  book  or  paper,  ao  required  to  b«  deposited,  OF  01 
any  proceeding  to  wliieii  it  relutes. 

2  B.  s.  X7,  a  2S2  laa  -jsa. 

i  314S.  Certlfloate  Im  docket-book  dcpoalted. 

A  iustice  of  the  pt-ace  mu»L  make,  in  each  docket>book  <Iepoa- 
iteil  by  him,  as  pretH-ritied  in  the  Inst  Hcctioii.  a  corliticate  under 
ilia  hand,  to  the  effect  that  eoch  judemcut  or  order,  en1cre4 
(liereiii,  was  duly  rendcreil  ot  made,  as  Iherciu  stated;  and  that 
liie  sum.  appearine  by  tlie  book  to  be  iluc  thereupon,  has  not 
been  pnid,  to  hia  kuowledge. 

Id.,  i  at. 

I  3146.  [Ana'd.  ItMtX.)  TowB  or  elty  elerk  to  dema**l 
bookn,  «t  evtenit  >poa  4rMtli,  el  oeteru.  of  JOBllee. 

If  a  justice  of  the  pence  dies,  or  his  ollicc  hei'omea  otherwise 
vacant,  (he  lown  or  city  cleric  uuiHt  dcuiiuid  ikiU  rei-cive  all  books 
anil  puiierH.  which  iM-luiiKcd  tu  the  juHlicu  in  his  ullicial  capHcity. 
[rom  any  ihtejou  hnviii):  ihcin  in  biH  iMisMmsion,  and  such  clerk 
mnv  make  and  issue  a  trim,  ript  uf  n  jildKuielit  wi  rendered  by 
Ruch  a  justice  of  Ihe  iH-ace  and  apiieariiiit  u|Hin  tiie  ducket  of 
sncii  JaHti<-e  of  Ihe  iH'si-e  no  on  fih-  In  his  nHli-e,  uiion  receivini! 
his  fees  for  the  same,  which  rdlHll  be  Ihe  Ranie  now  allowed  a 
jiisticf  of  Ihe  iH^acp  for  isHulng  n  tninscript,  nnd  such  trnnsmpt 
BO  IsHiieil  hy  such  clerk  chall  havi-  the  same  force  nnd  effect  ns 
thonfch  the  same  had  been  issunl  by  such  justice  of  the  peace 
during  his  term  of  oRii'e. 
W.,  I  SM:  L.  IMO.  eh.  4B«.    In  effwt  Sept.  1.  IBOS. 

I  »14T.  DellvvFrt  how  eumpplled. 

If  any  bix*  or  paper,  renuircd  to  be  dcposlleti  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proci'cdinga  may  b<'  had,  at  the  instance  of  the  town  or  irity 
cliTk.  lii  ciimpel  the  lieposit  Ihercef,  as  are  prescribed  by  law, 
where  an  officer  rcfHscs  or  iicclecls  to  deliver  ii  iioofc  or  paper 
in  bis  euKlody  ns  KUch  officer,  10  his  succesBor  in  office. 

Id..  I  SM. 

I  3I4K.  BntrlvH  to  lt»  evidence. 

An  eiitry  mnde,  as  iweseribeii  by  law,  in  the  di>ckct-boak,  kept 
by  II  justice  of  the  iKraci',  and  deposited  wllh  the  town  or  .-ily 
elerk,  as  prcscrilied  in  this  title,  is  pnwuniptive  evideneo  uf  the 


HihyGoonlc 


||814fr-B3  JDSTICEtS'  COURTS.  cig.tl! 

I  S148.  JBBtloe  t«  fnrailBbi  sovfea  «f  pavera. 

A  jUBtioc  of  the  penoe  must  furaisb,  upon  rcqueat  >.di1  ]m;- 
mmt  of  his  fees,  to  any  pereon  iaterested  ia  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  jndKmeiit  or  order,  togedin 
witb  a  copy  of  all  the  entries  in  hU  docket-book.  relatinK  to  thf 
caaae;  a  copy  of  hia  minutes  of  the  evidenre  in  (he  cauae,  or  tht 
■abatauce  or  the  testimony,  if  he  haa  not  taken  tninatrs:  a«d  • 
copy  of  any  paper  on  file  In  the  canae;  or  incb  portians  Itieml 
■a  are  required. 
L.U«,ch.l«i.ll<4Miii.  SMI. 


I  SIM.  1 

If  the  term  of  idee  of  a  justtce  of  the  peace  i«  Abont  to  expire,  H 
he  is  about  to  remove  from  the  t«nn  or  city,  before  judgment  ii 
rendered  in  an  action,  or  a  final  order  is  msde  in  a  spectal  proceed- 
iog.  pending  before  bim.  he  must  previously  make  a  written  ordtr, 
rcciting_  the  fact,  and  directing  the  action  or  special  proceeding  to 
becoDlinned  before  aiKither  justice  of  the  same  town  or  cEtf,  maud 
in  the  order. 

I  SIRI.  Id.;  whsBjarttM  li  a  wltnaM. 

If,  beForc  an  Issue  of  fact  Ir  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  be  liaa  not  been  arrested,  hia  attorney, 
presents  to  the  justice  satiafaqtory  proof,  by  affidavit,  that  the  im- 
tloe,  before  whom  the  action  or  spAcial  proceeding  is  pending,  is  i 
material  wltnen  for  the  defendant,  without  whose  testimony  be  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  fscU 
and  circumstances,  which  he  expects  to  prove  by  him:  tbe  jnstirc 
must  forthwith  make  a  written  order,  directing  theaction  or  specitl 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  tbe  order. 

B«  3  R.  8.  ZZ^  I  11  (1  Edm.  au)  i  ■■».  M..  I  lis,  ua'd.  L,  1S9L  A.  Ml  1  L.  un.  Ob.  ML 
f  aiDS.  Praocedlnr*  upon  traniler. 

Where  an  onler  is  made,  as  presctilied  in  either  of  the  last  two 
sections,  the  constable  must  forthwith  take  it  and  all  other  papen 
In  the  action,  with  the  body  of  the  defendant,  if  be  is  under  arreat. 
before  tbe  justice  named  in  the  older.  The  plaintiS  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  lake  cog- 
nlaance  of  the  action  or  special  proceeding,  and  must  proceed 
therein  aa  if  it  had  been  commenced  before  bim.  Costs,  recovered 
tn  Ibc  action  or  special  proceeding.  Include  tbe  fees  allowed  by  law, 
for  services  pprformed  by  tbe  conetable  and  the  justice,  before  tlw 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedlngi 
before  the  justice  lo  whom  tbe  cause  Is  transferred. 

I  8IS8.  Pennltr  tor  not  parlnc  trrrr  mvaey. 

A  Jnstiee  of  the  peace,  who  neg-iecta  or  refuses,  witbin  a  r*a- 
■onnbte  time  after  demand,  to  pay  any  money,  collected  by  hta 
In  his  official  capacity,  to  the  person  entitled  theretd,  !•  gnBlf 
of  a  misdemeanor,  and  shnli  he  punished  aoeordlngly.  A  ea>- 
viction  also  operates  ns  a  forfeiture  of  hia  office. 

BMtlon  no  ot  R,   B.  WH> 
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I  81IS4.  Aetloa  on  ]B«Knenl  of  Jollier. 

Id  &n  ai^tion  npon  n  judBuicnt  of  a  justicfr  of  the  peace, brouicht 
In  the  connty  wherein  It  nas  readpi^.  within  fi^e  yearn  after 
the  rendition  thereof,  iLKainat  a  defendnnt  npon  nhora  the  siiin- 
tnotw  wan  ]>enxinatly  nervefl.  no  «iBtB  can  be  rcCT>yered,  except 
where  the  iimtice.  who  rendired  the  jndtnneDt.  is  dead,  or  ont 
of  office,  or  otherwise  JnoapBhli"  nf  nrtinir:  op  hnx  removiNl  from 
Oie  county:  or  where  one  of  the  nnrtitw  hnn  dM-  or  where  a« 
docket  0/  the  judinnent  baa  been  locrt  or  deatrored. 

I  31CS.  Id.i  vroof  of  JadKaaent,  etc 

In  an  action  brought  u|ion  u  judgment  of  a  imtice  of  thp 
^ace,  who  ia  dead,  or  out  of  olHct',  or  otlicTirlae  liiCHpnble  of 
actiiic:  or  has  retnored  froDi  (he  cniinly:  or  cannot  be  foiirxl 
therelnr  the  orlt'inni  doi-iiet-booli  oj  tlie  juHiki-  in  i>reBnni|itiT>> 
eTidence  of  any  nintrer  entered  tlicrein,  na  prcucHlH'd  by  law;  liiit 
the  preanmplion  may  lie  ri.>pellpd  hy  proof.  If  (be  iloi-kel-birtik 
is  lost  or  di^Toyed,  or  if  it  cannot  be  produced,  after  rcnauuubie 
effort  to  oliliiin  it,  Ibe  illce  proof  may  be  given,  recpecriiig  tbe 
recovery  of  the  judgment,  as  upon  any  other  qucutlou  of  fact. 

Section!  am  ind  MT.  R.  a. 

t  SIBO.  EicenlloB  of  aaandate  kr  vrl*«t«  i>eraon. 

A  justice  of  the  pence,  who  iesncB  any  mnndalc.  antborlzed 
by  thia  cbapler,  eicept  a  lenlre,  moy,  iit  the  request  of  the 
party,  whcncTcr  he  deems  it  expedient  so  to  do,  empowpr,  by 
a  nrttten  Hutbotitj  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  aclinn,  to  serye  or  otberwise 
CKpcule  it.  For  that  purpose  the  person  bo  empowered  bos  nil 
the  power  and  authority,  nnd  is  subject  In  all  the  obllgationa 
and  tiabilltlea.  of  n  conntnlili-;  and  hia  retnrn  in  evidence  in  lliie 
manner  as  a  coDstable's.  But  n  person  ao  emponrered  ia  not 
entitled  to  any  fee  or  reward  for  his  servicea. 

■  S167,  CoBBtakI*  to  csawtK  aiaiulsitcii  In  ^nmom. 

A  constable,  lo  whom  a  mHndate  Is  dirpcted  and  deiirored  (W 
prcacri)>ed   in  this  chapter,  tnnut  execute  it  in  person,   pursuant 
to  the  tenor  thereof.     He  cnnnot  net  by  deputy  In  auch  a  case. 
SeeUoB  273,  R.  B.    Sh  i  Z8SS.  ut*. 

I    mSK.    [An'd,   IWMt.l      SheplK  (o  act  whCFs  eseeatltn  of 

If  u  cimHtaliic.  to  whoui  a  niandale,  iamied  by  a  justice  of  the 
pence,  ia  directed  uud  delivered,  tiudK,  or  baa  ruaaiin  tu  aiipi'^lieiid, 
that  resiatuuie  wiil  liu  auiiie  to  tliu  oxcLUliuu  thereof  be  may 
deliver  it  to  tbe  sheriH  uf  tbc  county,  with  a  wrilteu  ccrUlii;ute, 
alxting  tlie  facts,  and  requiring  tbe  slierilF  lo  execute  it,  Theru- 
npuu  tbe  sheriff  uiuhI  execute  tha  uianilatc;  and  he  la  subject 
to  all  the  liabililioH  attaching  to  a  cuuHtulile  In  execntiu^  it. 
Ket-'UiMui  four  hundred  anil  four  hiiudrcil  aud  »ue  of  the  judicury 
law  ui>ply  t«  a  maudute  deliveri'd  to  a  siberiff,  uh  presiriliud  in 
thi»  sectJuu. 

Aai'a  iv  >■■  ■■><>■■•  '■>■  IC,  I  3.  S«  DDla  fO  or  aaten  of  Baud  of  Slatn- 
tery    OjuwlliUllin    at  cul  uC  vnlr, 

""  ._, Google 
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CHAPTER  XX. 


Provisioos  ReJatiog:  to  Certain  Courts  in  Cities,  and 
the  Proceeding  Therein. 


n,  aa4  ths  BHWrAin' 


u4  tha  ImtOm^ 


TIILK    T.-IW  Sulci* at  «Mrt  af  iha  €t(7  of  BwibMtar. 

TITLE  I. 

The  city  court  of  the  city  of  N*w  Tork. 

2.'  rrorl.i™»    (■itliiHtrlr    mipllTiblc   lu   ihp    [iTW(^1n»i., 


ARTICLE  PIR8T. 

ProoinoHe  generaUj/  ajijAicable  lo  proeetdinga  in  th«  wart. 

Oee,  3IB0,  I'rortiloin.   siii^lnf  fCnaraUj  to  coiirta  ia  record,   aabjaet  to  or 

IMlllwit. 

SltEt.  1SrrTlc«"ur  uilkf  gt  trlxl;  mine  Df  Dota  o(  lane 
UIWI.   W'tatfa  court  IDU7  rpUevv   rruio   IniwIaaDiaeDt. 
ai('4.  MoDv]';  bun  paid  Into  IIu.'  ujutt. 

;  aiiut.  lAm'd,  lOOr.l    ProTl*l»n>,  aFylrlaB  ««B»p«llr  to 
rourtM  at  fcps'iI,  aabjcct  t*  iwrUtlii  qaallfleallaaa. 

Eiicli  i.r  Ihv  fiircKi'iniJ  ptuviKi'uis  of  this  ni-t   which  is  ninilp,  V' 


L.  1«S.    Th.  (520,  I  2!  an'd  L.  lOOT.  rt.  T«7.    In  HTLtt  Aw(.  II.  Ifl 

I    aectloaa   nal  to  ai>i'(' 
-renldvnt. 

SiK-tiiim  four  hHnUrwl  iiiid  thirty-pipht  nnd  bIx  hundrt^  ainl 
tbrte,  xectioDs  six  huiidri-d  nnii  vtvwn  to  sis  bundrrMl  nnd  nine- 
teen,  lioth  iucli:»h-c,  nnd  swtinns  siv  hnndrpd  «nd  thirty-"*. 
piBht  huiidrrd  and  twenty  seven  nnd  fen  bnndred  nnd  fiflWMi  ol 
thi>  n<*  do  not  nnidj-  fp  nn  a<Il..n  or  .1  >i>e.-inl  proccediUB  brontM 
in  till'  oity  eourl  of  the  i-ity  ct  New  '^orlt.  or  befon*  n  iu"ti« 
thorpof,  or  til  nnv  proei-eilini!  therein.  Se<-tionB  Iblrty-two  hon- 
dri'd  and  iitxtv-eitrht  nnd  thirty-two  hnndn'd  nnd  mxty-nlnr  or 
this  not  do  not  apply  to  nn   aetimi   In  the   eonrt.   jirosw-ntedii 

Eroaeribed  i-i  article  tliird  of  this  title:  or  where  an  undettlfciKK 
as  been  giTon  aa  prescribed  in  section  tbirty-ooe  hnndred  tnd 


C.20.  t.l,«.  1    .        CITY  COURT  OF  N.  T.  » SlCl-flZ 

Bixty-five  of  thiit  art.  A  pinintlff,  in  an  action  brovght  in  th" 
court,  who  has  an  office  for  tho  n-snlar  tTanBaetion  of  liusinc^s 
in  iwiBon,  within  the  city  of  New  York.  In  dcpmod  a  resident  of 
thnt  city,  within  the  meaning  of  secttoaa  thirty-two  hnndreU  and 
Hlxt;-e<Rht  and  thirty-two  hnndred  and  nixty-nlne  of  thin  act. 

2.  The  prorisionx  of  section   ten  hnndred   and   thirteen  of   the 
code  of  civil  procedure  arc  hereby  made  applicable  to  and  binding; 
upon  the  city  court  of  the  city  of  New  York. 
I.  1800,  cb.  OM.    9ei>  I  lOl.t.    L.  1002.  ch.  f.lfl.    In  rVM  Sept.  1,  IMK. 

1   for  aeFvltre   of  nollceii  im  Neiv 

The  time  for  penionat  serrtee  of  certain  notices,  in  an  HCtlun 
brought  in  the  court,  ia  as  follows: 

1.  Notice  of  juHlification  of  the  suretiefi.  in  an  nndertnking 
Kiven  by  the  plaintiff,  as  security  for  the  defendaut's  cent*,  nut 
more  than  two  days.  • 

2.  Notice  of  an  application  for  juiltnuent  In  a  cane  specified 
In  section  live  hundred  and  thirty-Heren  of  this  net:  notjee  at  a 
motion  to  strike  out  a  pleadintc.  >n  a  rase  specified  ill  sei-tiiin  Sve 
bnndred  and  Ihirty-eiBlit  of  tbis  act:  notice  of  iin  nrpUcation  for 
judfcment  upon  the  defendant's  default,  or  of  the  execiltioll  of  a 
reference,  or  writ  of  inquirj,  or  of  an  aHMensineiit  Iliereupon,  an 
prescribed  in  section  twelve  hinidred  ond  nineteen  of  thiK  act; 
not  less  thiD  two  dayi. 

5.  Notice  of  the  juntiGcation  of  bail,  not  lcs«  titan  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  oilier  than  a  niolion  specified  in  subdi- 
Tisfon  second  of  IhiH  section,  not  less  than  four  days;  but  the 
conrt  or  a  juBtice  thereof  niay,  ui>od  au  aRlilavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  un  order  to  show  csiiw. 

n.  Notice  of  trial  of  an  ls!4Ue  of  tact,  or  of  an  issue  of  law; 
notice  of  any  hearinfc.  the  time  for  serTiiifc  which  Is  not  expressly 
prescribed  in  either  of  the  foreKoiPK  subdivisions  of  this  section, 
or  elsewhere  in  this  title:  not  leas  than  Bve  days. 

6.  Notice  of  taxation  of  costB.  not  less  than  two  days;  except 
where  bH  the  nttnmeys,  serving  and  sensed  with  the  notice, 
reside  or  have  their  offices  In  the  city  of  New  York,  in  which 
caae,  one  day's  notice  Is  snfflclent. 

L.  19T2.  rb,  e».  It  B  iqX  H:  L.  1874,  cli.  B4n,  (  S;  I^  1STB.  rb.  4TB.  5J  IT 
■nd  501  •■».  I  El,  BDbd.  lu;  L,  IMffi,  rb.  RIR.    In  titrtt  Si-in.  1.  iau£. 

|31«3.  [AK'd.  1002.]  Service  of  notice  ot  lrlnl|  flllnK  of 
Mate  of  liwne. 

Notice  of  trial  of  an  issue  triable  at  n  term  of  the  eourt  may 
t>«  gtven  for  any  day  of  the  term.  A  note  of  IsKiie  must  be  filed 
at  least  two  days  before  the  day.  or  the  comtDeneenieot  of  the 
t^rra,  for  which  the  notice  of  the  trial  is  given;  nnd  it  must,  in 
addition  to  tbe  matters  specified  In  section  nliie  hundred  and 
spventy-seven  of  this  act,  slate  tlie  day  or  the  term,  for  which 
the  notice  has  been  given.  Bnt  this  and  the  lost  Hection  do  not 
apply  to  ft  caae  where  ^edal  provision  is  otherwise  made  in 
article  third  of  this  title. 
S«  L.  1ST4,  cH.  B4B,  I  2:  L.  190S,  cfa.  (IS.   Id  effect  Sept.  t.  IMS. 
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Where  it  aHtiafactorily  appears  tbat  it  partr.  wbo  ia  aotwill; 
eoGfined  in  jail,  by  Firtue  of  un  order  of  arrest,  ot  au  executiiiQ 
(•rainet  ibe  iierxou,  issued  in  aa  actiou  brought  in  the  court,  ia 
plifuicnlly  uuable  to  etidure  tlie  eou&ueiiieiit,  and  that  he  caminl 
{.t'ldlre  ball,  or  the  necegaary  HureUea  iu  h  bond  for  the  jail 
liberttea,  us  the  case  reqiiirea,  the  court,  or  jiiHtice  thereof,  ma;, 
in  Ita  or  his  discretion,  by  order,  direct  tbe  sheriff  to  leleaae  bim 
from  custody.  The  slieriO  mast  obey  such  an  order.  After  such 
H  release  from  an  execution  ntcuiust  the  person,  another  execution, 
ugilili't  tiie  i>erBon  of  the  jndi;uieut  debtor,  ciiunot  be  iasu^  npon 
rtii!  judgineut;  btit  llie  judjjrment  creditor  me;  enforce  the  ^dn- 
melit  UKainst  pn>|i0rly,  as  if  the  execution,  from  which  th«  jud^ 
n)<>Dt  debtor  waa  released,  liad  been  returned  wltbouc  hia  bdBK 
tnl-eti. 

Bet  L.  ISTG,  cb.  47R.  part  at  g  10. 

I  3164.  Hsneyi  how  iwld  iato  the  ooMrt. 
Money  paiil  into  the  court,   pursuant  to  any  provision  of  thia 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  cliauiberlBin  of  the  city  of  New-York,  to  tbe  credit  of   tbe 
cause  in  which  it  is  paid. 

I  .1104a.  lAdllFd,  IVOe.]      Feea  of  cirrk  ot  New  York  eltr 

The  c!erk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  Berricea 
performed  by  him  tbe  following  fees  and  none  other:  For  fHins 
a  note  of  Issue  for  the  general  or  equity  calendar,  tliree  dollars: 
for  entering  final  judgment  in  an  action,  inclnitini;  the  filinic  of 
tlie  jndeinent  roll,  fif^  cents;  and  ten  rants  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  Judgment.  For  filing  aod 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  cliangml.  For  entering  any  otlier  order  or  an  inter- 
locutory jndguient,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  oAlce.  five  centH  for  each  folio.  Pta  filing 
and  entering  n  certificate  nf  sntisfnctiou,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering;  an  asiiignmpiit  of  a  Judgment  twenty- fire 
cents,  and  for  certifying  a  copy  thereof  ttrplve  cents.  For  filing 
and  entering  n  relense  of  a  Judgment  twenty-fire  cents,  and  for 
certifying  o  copy  thereof  twelve  cents.  For  certlfyiog  a  tran- 
scrliit  of  the  docket  of  a  judgment  twelve  cents.  Fur  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  eai'h  folio.  For  a  certlflenfe  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  scsrch  ftir  say 
paper  or  record,  one  dollar.  For  coniporing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  nf  title  first  nf  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  thnn  parties  in  defsnit  or  against 
whom  a  judgment  or  a  final  order  has  been  talcen,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copv  of  any 
paper  whereof  a  certified  copy  is  required  by  soy  proTisiona  of 
this  act,  the  stzpiilfition  takes  the  pince  of  n  certificate,  as  to  tbe 
parties  so  stipulating,  and  the  clerk  fs  not  required  to  certify  th* 
same,  or  entitled  to  any  fees  lliercfor.  And  the  paper  so  prored 
by  stipulation  shall  be  receivmi  by  Ilie  clerks  of  all  the  courts 
and  bv  the  courts  and  shnll  l>o  uieil  or  filed  with  the  same  force 
and  effect  as  If  certified  by  a  ilei'k  nf  the  court. 
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«T.  Ksfarcem 
88.  -lime  for 
sa.  Pn»(  nee 

72.  Court  n» 
i  n.  Time    tor 
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lenita  of  pteedlngi.    etp. 

DDn-icoenUDce  and  luitlimiloB  ot  baU,  ate. 
BeaniT  to  oblalu  wamiQl  of  altacbiiieut. 

'refer  uiwatkiii  'ttSSag  upon  a  BtotVm. 
nilii(   acOilon    upon   >  IrUl   bT    (be   »°n- 

"e™K!ii'  i?y  ^."ii . 

aiTfl.  PorlioD  of  leidlcl.  elc,    mar  bo  renllted. 
f  dies.  Sbbwcbb. 

TIi«  BnmdoiiB,  tD  an  actioD  bronght  in  the  covit,  must  etnte  Ihat 
(he  time,  wiUiin  which  Ibe  defendant  must  serTe  a  coiiy  «(  bis 
answer,  is  six  dajB  after  the  service  there<ir,  excluelTe  of  the  da^ 
oF  service:  except  in  ono  ot  the  followini;  ciiiea: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  br 
affidavit,  that  either  the  plaintiff  or  the  defenilant  resides 
Tvitfaoat  the  city  ot  New-Tork;  or,  where  there  are  two  or 
more    plaintiffs,    or    two    or    more    defendants,     that    all    the 

Slain  tiffs  or  all  the  defeodanls  reside  williout  that  ciCy, 
irect,  by  an  order,  that  the  defcadnnt  be  sammoned  to 
answer  within  a  shorter  time,  B|>ecified  therein,  not  leaa  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  uf 
service;  whereupon  the  summons  must  corrcBpond  to  the  order. 
Tlie  order  must  be  iDdorHcd  upon  or  nunexeu  to  the  summons; 
■nd  a  cony  thereof  must  be  delivered  with  a  copy  of  the  aum- 
moas.  The  justice  may,  in  his  discretion,  na  a  condition  of  grant- 
Ing  the  order,  require  the  plaintiff  to  cive  an  undertaliiDf:,  wllh 
one  or  more  sureties,  to  the  eSect  that  the  plaintiff  will  pay  any 
judtcmeut  which  may  Ite  rendered  BRainst  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  underlaliinK,  which  must  be  at 
least  two  hundred  collars. 

2.  Where  on  ordei'.  directing  service  of  the  summons  withoat 
the  city  of  New-Yorii,  or  by  publicnliou,  is  graiited,  the  Bummons 
ron^t  stnte  that  the  time,  within  wtiich  the  defendant  rauit  sprvc 
a  copy  of  his  answer,  is  ten  dnja  after  service  thereof.  eJichiHlve 
of  tne  day  of  service.  If  a  summons,  requirini-  the  defendant  lo 
•uavver  within  a  shorter  time,  hag  been  iHsued,  ns  prescribed  in 
thia  aectlon,  before  an  order  specified  io  thin  subdivision  Is  grantpd, 
the  justice  gmntlng  such  an  onler  may  direct  that  the  suiniuons 
be  amended  accordingly,  and  thereupon  the  BUmmona  published. 
at  Mcrved  without  the  cily,  pursuant  to  the  order,  must  correctly 

.  atate  the  time. 

Ik  ISTI,  th.  ZB.  I  G:  L.  1874.  ch.  Mil,  |  1. 

I  SltM.  Itne  for  aerrlce  of  pleodliiKa,  elo. 

Ttae  time,  within  which  n  defendant  In  a  case  specified  in  seo 
tloti  470  of  this  art  must  demand  a  copy  of  the  complniat,  and  the 
thne  within  which  the  plaintiff  iiinst  serve  the  same,  after  a  de- 
dibhiI  thereof,  na  prescribed  In  thai  Beelion.  and  the  time,  within 
which  M  ropy  nf  n  pleading,  snluietinent  to  the  compltinl,  most  be 
•erred,  after  the  service  of  a  copy  of  the  preceding  jjleadiug,  ia  the 
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eamtr  mimbor  of  daj-8,  as  mated  In  tUc  siininions,  witliin  nhict 
Ibe  itett'Dclniit  is  t('<iiiired  to  wrvf  n.  copy  of  lila  aimwiT.  sHi* 
service  of  tbc  siiiiiiiiniiti.  But,  except  dit  olhenvise  prescribed  ii 
section  'MKi  of  tlilK  net,  a  <]«reiidaiit,  arrested  Ijefore  answer,  hii 
tea  dnj'H  after  the  iirrest,  willihi  whloli  to  demand  a  copy  of  lit 
comiiliiiiit  or  to  Hervc  n  copy  ot  liis  nnavvor,  ns  the  "Tiae  reqaitM; 
■nd  judgmeDt  miiBt  t)e  stayed  accordiosty. 

I  ;ii«7.  (KepeaJt-d  by  I*  1!107,  ih.  707.1 

I  3ies.  TlDi«  for  moBdeceptanee  »d  laatiaeiillo>  otWU 
etc. 

The  time  for  takini;  certain  proceedingB,  in  an  action  bronEbt  io 
the  court,  is  ns  follows: 

1.  Service  of  notiee  of  nnn-aere]itniice  of  bail,  witliin  five  diji 
after  the  delivery,  to  the  pluiiiiiff's  attorney,  of  certUied  topinti 
the  order  ot  nrrcst,  rcturu,  tiud  uiidertiiliiug,  as  prL>i>cribed  ia  im- 
tlon  677  of  this  net, 

2.  Service  of  notice  of  ^iiatifieation  ot  the  bnil,  u-ithiu  five  di^   ' 
Bfler  service  o(  the  notice  spc>cifit-d  in  BUbdiviiiian  first  of  tlui 

3.  Service  of  notice  of  exception  to  the  sureties,  la  no  luvltf-  | 
takiiiK  civen  by  Ilie  ptninliCT,  as  eei'iirity  for  Ihe  defendant's  mhh 
within  two  <lny8  nftpr  service,  npon  the  defendant's  attonn-y,  of  • 
written  notice  of  llie  filing  thereof:  and  service  of  notice  of  lit 
Justification  of  the  sHnic,  or  new  Bitrpliea,  nithln  two  days  alw 
service  of  the  notice  ot  exception. 

U  18ia,  cb.  ITS.  11  IS  and  17;  sLu.  i  Bl,  niba.  9. 

I  3lae.  [Am'd,  IHOO.]  Pruof  neccasarr  to  obtain  wamX 
ot  attacfauK^nt. 

In  order  to  entitle  the  plaiDliS  to  a  n-arrant  of  attachnml 
against  property,  he  must  show  by  alfidavlt,  to  the  Katlsfsctimi 
of  the  jnatiee  grantiu?  It,  that  &  RUllieient  enuae  ot  Hcliuii  eiiit* 
agalnHt  the  defendant,  to  i-ecover  damnt;e3  for  one  <)r  uiurc  mu^i'' 
specified  In  neclion  six  hnnclMM  and  thirty-five  of  this  ni-t.  to  m 
amouat  stated  in  llie  aHidavit.  which,  if  the  action  is  to  n'rev-'f 
dainai^H  for  breach  ot  contract,  must  be  slated  over  auil  jboie 
all  connteri'InlinH  known  to  the  iilnintiff;  and  abo  that  the  ratf 
Is  within  one  of  (he  followlns  Rnhdiriaions: 

1.  ITint  the  defendant  it>  a  foreiun  corporation,  or  being  » 
natnral  iierson  is  not  n  rpsidwit  of  the  Stale.  : 

2.  That  the  defendnnt,  being  an  ndiilt  and  a  resident  of  tbr  j 
boroufth  of  Manliuttnn  In  the  city  of  New  York,  ha»  dep«n»J 
from  the  Stale,  with  intent  to  defraud  his  creditors,  or  tu  anad 
service  of  the  wmimonK,  or  liceps  himsielf  concealed  therein,  niifc 
like  Intent;  or  that,  after  proi)er  and  diligent  effort  to  awcmlii  . 
the  place  of  the  sojourn  of  such  a  resident  adult  defeodjat,  tbr 
•ame  cannot  be  asLvrtabed. 

3.  That  tiie  defendant,  being  an  adult,  has  rentoved,  or  i»  aboat 
to  remove,  property  from  the  Sliite,   with  intent  to  defraud  fcis 

N4X 
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creditors,  or  that  be  has  oBsUned,  dlspMPd  of.  or  aetreted.  or  m 
about  to  smIkd,  (Hsposc  o(,  or  «<-cret«  proprrtj,  with  tbe  lilce 
intent. 

4.  Tbflt  tbe  defeiidBttt,  beinK  nn  Hdi^t  and  a  reaident  ot  that 
l>oroiiKh  has  l>eeQ  continuMialj  without;  the  United  States  more 
than  Bi:(  mouths  next  before  the  KrantiuR  of  the  wnrrant.  and  bos 
not  ninde  n  clenijmation  ot  n  jxTson  upon  whom  li>  serve  a  ium- 
nions  in  his  bchnlf.  aa  presiTlbed  in  Bptrtion  folir  bniidred  and 
thirty  of  this  act;  or  a  desiffnatiou  ao  made  no  longer  TemalnE  la 

<*^"'lniff«!fc«*  !!£?*"'  L.  ira.  ch.  i»r  ■»,>!».  I.  int, cb. IH 1 1.  ISM 

I  3170.  Service  of  ■nmmona  without  *ho  eltr,  or  Itr  pnb- 
lleatl  OB. 

An  Older,  dircKTtinK  the  Bcrvic*  ot  a  aumniDnB,  either  without 
th?  city  of  New-York,  or  by  puiflkation,  may  l>e  grained  by  th« 
court,  or  by  a  justice  tbenwf;  but  only  in  n  case,  where  a  war- 
rant of  attnchinont  has  been  l^unl,  na  prescribed  lu  the  Inst 
Bcctlon,  nnd  pcraonal  tiervice  of  tbc  Hiirnniotia  ciiTinot  I>e  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  nht-n  he  av- 
plii's  for  anch  no  order,  must  show  by  affldiivit,  to  tJie  aatisfnctlon 
of  the  court  or  Justice,  that  the  case  is  williin  this  section.  Where 
■B  order  ia  grnnled,  aa  iireserilied  in  this  aectiou,  service  of  the 
siiiDnioDs  without  that  city  may  1k<  made,  us  directed  iu  the 
order,  either  within  or  without  tho  Stule.  Setliona  4-10  to  44D, 
iKith  iuchisive,  out!  Keclions  638,  707,  and  70S  of  tbia  act  apply 
to  the  service  or  publication,  pursuant  tu  such  an  order,  and  to 
the  procefdinga  relating  to  the  same,  aud  au1>8e<|Ui?nt  thcn^to; 
KiiliHti toting  tlio  words,  "the  city  of  New- York  ",  In  place  of  the 
words,  "  tiie  SlAte "  wherever  the  latter  words  occur.  It  the 
defendant  ia  a  resident  of  tlie  city  of  New-Vork.  thu  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  nnd  order  be 
left  at  his  resilience,  s|M>cifylng  it  witli  a  peraoa  of  soitAble  age 
and  diacrelion,  if,  ui)ou  rcasonaljle  aptilicalion,  admittance  can 
be  ohtiiined,  and  siieh  a  piTson  found  who  will  receive  it;  or,  if 
admittnucc  cannot  he  ao  olitiiined.  nor  sncb  a  person  found,  by 
alliiiuK  the  same  to  the  outer  door  of  the  rcsideucc  so  spedfled. 
L.  1874,  ch.  6ia.  I  >.    Oet.  UK.  I  4S8,  subd.  3,  isM. 

I  31Tt.  Conmlulon  to  take  tetitlnony. 

The  ur^ilicntiou,  to  the  court,  o(  article  second  of  title  third 
of  chapter  ninth  of  this  act,  la  subject  to  the  following  quallflca- 

1.  The  words,  "  (he  city  and  (viunty  of  New-Tork.  or  either 
of  th«  counties  of  Richmond,  Kings.  Queens,  or  Weatcheater ". 
must  be  regarded  as  aubstitutcd,  in  place  of  the  words,  "  the 
State ",  wbprever  those  words  are  naed  in  that  article,  witli 
reepect  to  the  locality  of  a  witness. 

2.  rnterrogatoriea,  framed  puranant  to  that  article,  can  bo  set- 
lied    only   by   a   justice   of   the   court. 

S,  A  commissinn,  or  order  to  take  denositions.  (ssued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with. 
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I  31T3.  CoDFt  n«r  refer  <|iicBtloii  srlHiBK-  BpvB  a  wotl«. 

The  court  mni',  of  its  owd  motion,  or  upon  the  appliotkin  ot 
either  partr,  without  the  consent  of  the  other,  by  order,  direct 
n  reference,  to  determine  and  report  upon  a.  quGstioo  ol  Itct, 
•.riling  upon  n  motion,  in  any  stage  ot  on  octiou. 

L.  ins.  cb.  «TS.  I  S>.    Sea  antt,  |  8BT. 

g  3173.  Tine  for  flllns  deelaloB  upon  a  trial  by  tke  eoart. 


the  c 

the  judgment  to  bo  ontrrpd  lliei 

p»tty   oppeiiling,   the  jUBlice   by         .       .    .      _  

muit,  within  ten  ilaye  after  the  nppenl  is  perfected,  and  notin 
thereof  and  of  tlie  reijuirement  !■  givcD  to  him.  make,  and  Sk 
vith  the  clerk,  a  snccial  decision,  sUtiug  veparatelf  tbe  tacu 
found,  and  the  concliiElona  of  law, 

I,.    1873.   cb.   eit,   i  i. 

I  SI  74.  GOBnterelnlaw. 

A  counterclaim,  Bpccilied  !n  BobdiTision  eecond  of  Bection  SDl 
of  this  act,  cannot  be  intcrpoBcil,  in  an  action  brooKht  la  tkt 
court,  unleBH  it  if>  of  ench  tt  nature,  thnt  ttie  court  baa  luriadictiM 
of  an  nrtion  founded  thereupon;  except  that,  in  an  action  bronghi 
by  on  executor  or  ndoiinlatrator,  any  counterclHitn  mny  be  Intn' 
posed,  which  could  be  interposed,  in  n  liite  action,  bronght  In  tto 
supreme  court.  A  counterclaim  may  Iw  interpoeed,  in  an  actioa 
broueht  in  the  court,  without  respect  to  tbe  amount  tbeceof; 
and  judgment  tlicrciipon,  in  favor  of  tbe  defendaDt,  may  Iw 
rendered  for  any  sum. 

I  SI7B.  PerlMkKble  ppvperly  laar  1>e  sold. 

Where  perishable  property  has  been  levied  upon,  by  rirtue  of 
an  execution  or  warrnnt  it!  attnchment.  the  court  may,  upon  tfc* 
application  of  the  officer  making  the  levy,  by  order,  direct  tbf 
eale  thereof,  nt  such  n  Hine,  and  upon  aiicb  a  notice,  kh  it  deeiM 
proper;  and  thereupon  the  property  must  be  sold  accordlnEly. 
L.  ISTt.  cii.  MS.  t  «■ 

I  3170.  Portion  ot  Terdlct,  etc.,  mar  be  remitted. 
A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  aa  asaiMi 
■ment  of  dnniaces,  or  the  execution  of  a  reference  or  writ  of  tn- 
nuirr,  may  remit  any  portion  thereof,  and  take  Judgmeat  for  th* 
'residue. 

3«  U  IseT.  eh.  844,   I  49.  „^ 
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ARTICLSI  THIRD. 

PmeMotu  eaOiuiofit  (rop/icaWs  ta  the  proeetdiitgt,  other  thm 
appeaia,  ta  certain  marins  cau*ea. 

are.  8177.  *t«rt  In  i»rt»lo   mirliiB  uiuci.    Coort  aur   recaliM    brfiHnI 


I  8177.  Arvcut  tn 
In*e  by  Ben « ml 

In  nn  action  GiHTciGed  in  BiihillTisioo  second  at  swtion  317  of  this 
•ot,  tlie  plainliff  may  opiily  for  an  ordcfof  arrest,  to  accompany 
tbe  Bumnione,  in  the  fumi  and  to  the  effect  BpeciSed  in  the  next 
•ection.  If  stich  nn  order  n  Kmnlcd,  the  proceciiinaa  iu  the  action 
naiwt  be  conducted  sr  preacrilied  in  thii  article.  The  jnalicea  of 
the  court,  or  a  majorily  of  them,  may,  from  lime  to  time,  by  one 
or  more  Reneral  mleH,  ottcnted  hy  the  hands  o(  the  jnstice* 
niHkintr  the  snnie,  and  filed  with  the  derb,  retnitat«  the  mnnnei 
In  which  an  aMiiication  (or  piith  au  order  may  lie  Biade,  and  thu 
cases  in  which  un  nndertakiuR  may  be  dispcnaed  with.  UntJI 
TevnlatlonB  are  so  estnliliahed,  the  justice  to  whom  the  applica- 
tion is  made,  may,  iu  his  diecrction,  require  or  dispense  with  an 
nudertaklns  thereupon. 

Bm  Ii.  ISIS.  ek.  fl3D,  pari  of  |  6. 

I  .1178.  Id.)  contrnlD  at  order  oi  nrreat. 

The  order  of  arrcBt,  frrnnteil  as  preBcribcU  In  the  Inst  sectloi, 
innat  reqnire  the  sheriff  to  nrreat  the  defendant,  and  to  brink 
Dim  forthwith  before  the  conrt,  at  the  chambers  thereof;  or  if, 
when  he  ia  arrcated.  the  court  m  not  iu  seaslon  nt  chambera,  to 
hold  hira  to  bait,  in  n  enm  specified  in  the  order,  for  his  personal 
attendance  nt  the  opening  of  the  court,  on  the  neit  dny  there- 
after, wbra  it  is  in  annion  nt  the  chamhere  thereof.  The  order 
mnat  also  direct  that  the  deteiidant  be  summoned  to  answer  the 
(mnnlaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

Off  H.  h.  1813.  SW-STO.  It  110,  111.  118,  JIO,  UO.  IM,  12»,  184.  )Z7-IHU; 
■t»,  L.  1873.  cb.  e»,  I  D. 

I  3179.  M>t  proeeedln^a  on  nrreat. 

The  sheriff,  upon  arresting  the  defendant,  by  vlrtnc  of  anch  an 
order  must,  at  the  same  time,  nerre  tipon  him  the  summonii;  and 
nI«o  a.  copy  of  the  order  of  nrrenf.  and  of  the  papers,  upon  which 
It  was  granted.  He  mnst  forthwith  bring;  the  defendant  before 
the  court,  at  the  chambera  thereof;  If  the  court  is  then  In  aei- 
aion  at  chamben<:  otherwise,  unless  bail  is  given,  as  prescribed 
In  the  next  section,  be  miirt  take  the  defendant  to  the  Jail  of  the 
city  and  county  of  New-Tnrk.  for  tbe  confinement  of  jiHsoners 
In  cStII  cnnses.  The  keeper  thereof  mnat  confine  the  defendant 
therein.  On  the  next  day  fherenfter.  when  the  eotirt  Is  In  session 
nt  chambera,  the  sheriff  mnst  take  the  defendant  from  the  jalt, 
nnd  bring  him  before  the  court.  L.iOO'>lc 
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1  3180.  Id.)  ball  or  OcpoBlt  before  retnrn. 

The  defendant  niiij'  give  liiiil,  by  (IcliverinK  to  tbe  sheriff  n  writ- 
ten utidertakiiiK  tu  the  pLaiutlR,  in  the  euro  «p«ei9e<J  in  the  ard«i 
Bt  [irreBt,  execulwl  hj  oue  or  luoie  mirclieK,  to  the  effect  that  tb« 
defeudnut  will  nltenil  in  ihthdii  nt  the.  oix'iiins  ol  the  i-oiirt,  nt 
the  vhkiaberB  thGreiif,  on  the  uext  day  thereafter  when  it  ii 
lliere  in  Hi'BHtuu;  or  lie  U1117  de|Hisit  with  the-  sherllT  the  lum 
•peciGed  in  tbe  order  of  nireEt.  In  eilber  cune,  the  ^leriiT  mUBl 
forthwith  release  hiui  from  GU«tudy. 

I  3181.  The  aKmn 

Where  bail  ia  givuii,  an  iircaeribed  In  Iho  lost  aection,  the  offieer 
taking  the  neknowlnlguieut  of  the  undertaking  must,  if  the  slipr- 
iff  so  reiinires,  examine  naCnv  oath,  to  b  rensonitble  extent,  the 
poraonB  offering  to  hi'como  bail,  foucerniiis  their  property  and 
their  clrcnniBtances.  Tlie  defendant  may  give  bail,  or  uinfce  Ihf 
deiHJsit,  immediately  upon  his  nrrL-st,  ot  any  hour  of  the  day  or 
night;  and  he  mtiiit  have  reoMonalile  ojiportunlly  to  seek  for  nnd 
to  proi'Ure  bail,  before  tielnx  comiiiitled  to  jai).  Where  a  depoiti 
Is  made,  the  nioney  deiHisiteii  numt,  before  tbe  oxiiration  or  tlw 
next  day  ther^nfler.  nut  bi'ini;  Sundny  or  n  pobjlc  holiday,  be 
paid,  by  the  uliiTift.  liilo  ciiiiit,  to  the  credit  Of  the  actioD,  t* 
preDcrJbed  iu  section  31G4  of  this  act. 

i  3182.  Id.)  bail  vr  dcpoalt  alter  retorn. 

At  any  time  after  the  rctnni  of  the  sheriff,  and  before  final 
Jodgnient,  a  Justice  of  the  court  may  ndmit  a  defendant  in  mi- 
tfldy  to  bail,  or  allow  bim  to  make  a.  de|>oiilt-,  nnd  may  direct  hb 
release,  npon  hiu  (civing  bail,  or  making  the  df|>oHit  nccurdiDglj. 
The  sum  to  be  de|H>siled,  or  the  sum  siH'eified  in  tbe  nndertnking 
of  tbe  liall,  iniiBt  lie  tixcd,  nnd  tbe  Mireliea  In  the  undertaking 
must  be  niipFovcd,  by  the  justice;  who  njiist  be  sntisBed,  by  their 
examination,  or  by  other  proof,  rcKpecting  their  BulHeiency.  The 
nndertakiuK  muMt  be  to  the  rffiH't  that  the  defendant  will,  nt  all 
times,  render  himself  ain^iahlc  to  any  niandnic  which  may  be 
isaned,  to  enforce  a  final  judr-meiit  against  him  in  the  act^. 
Article  fourth  of  title  first  of  chapter  serenlh  ot  this  act,  appUea, 
where  ball  is  given  as  oreacribed  in  this  or  the  last  section. 

I    nina.    id.)    JVlm    and    h«w    dafcBdaat    to    rcHsla    l» 

TTnleHH  ball  Is  given,  or  a  deposit  Is  miidc,  as  prescribed  in  the 
last  three  srctioriN.  Ibe  defendant  must  remain  in  the  jail  by 
Tlrhie  of  tlic  onler  of  arrest,  until  final  judgment  In  the  actkin; 
nnd,  it  tbe  jiiilgmeut  in  agninat  tbe  defenchint.  until  the  retnm 
of  an  execution  against  nro|>erty,  Issued  thereupon.  But  the 
court  nuist  direct  him  to  lie  brought  iulo  court,  at  the  time  of 
tbe  trial;  and  it  may,  ia  Its  dlticrelion,  direct  him  to  be  brought 
into  court  at  any  other  time.  In  cither  case,  he  must  be  talH« 
from  the  jail,  and  brought  into  court  accordingly. 

I  31S4,  Id.|  retarn  ot  ■DminoiiH.  etc. 

1'he  sheriff,  afler  serving  the  xiimmoDs  and  eiecntlng  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  cliadibers.  The  retvirn  must  be  made  forth- 
with, unlesH  the  court  Is  not  then  in  spssion  at  chambers;  to 
which  caoe,  it  must  I>e  ninite  immedintely  after  the  openlnll  Ot 
the  eoort,  on  tbe  first  day  thereafter;  when  it  ii  there  in  iinwifffl 


CITY  COURT  OB"  N.  J, 


I  SIS6.  Id.)  PFOoee^Inan  »fler  r«tiira. 

Unless  both  parties  Boouer  appear,  the  conrt  mnst  wslt  one 
honr  after  the  return;  or,  if  tlie  defendant  has  given  hail,  one 
hour  after  the  opening  of  the  conrL  As  soon  after  the  parties 
appear,  or  after  the  enpirotiou  of  the  hour,  as  the  busineas  uiion 
whieh  the  coui't  is  then  eneneed  will  permit,  tlic  court  miiat  tiilie 
up  the  cause.  If  the  plniniill  docs  not  then  nppcar,  u  jiidpnient 
dismissing  the  eumpliunt.  n'itEi  cohIk,  must  be  rendered.  If  the 
defendant  docs  not  then  ntlend  in  pernou,  the  plaintiff  must 
then  make  bis  complaint,  and  the  defendant's  defnult  mnat  be 
entered.  If  the  iilnintilf  n!>penni  and  the  defendant  attends  in 
person,  the  plendint^s  nitiat  then  be  made,  and  iasus  mndt  be 
Joinei].  The  pleadinRS  may  be  oral  or  written;  if  they  are  orol, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  (I  trial  by  a  Jury,  be  mnat  demand  the  aarae, 
at  the  time  of  the  joinder  of  lasue;  otherrvise  the  issnu  must  be 
tried  by  the  court,  nlthont  a  jury. 

I  S18G.  Id.  I  (rliU. 

Where  a  trial  by  jury  ia  duly  demanded,  the  court  at  ckam- 
bers  nust  direct  the  issue  to  be  tried,  at  a  trial  term,  upon' 
anch  notice  as  it  deems  proper,  or  withont  notice;  it  may  also 
direct  that  the  notion  hsTc  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  It  may  give  sach 
direction  as  it  deems  proper,  with  reapert  to  filinK  n  note  of  iasuc. 
Where  a  trial  hy  jury  is  not  duly  dctaanded,  or  whert  the  de- 
fendant is  in  defanll,  the  etidence  must  then,  or  at  such  subso- 
quent  time,  either  at  ohflmbers  or  at  a  triiil  term  or  special  term, 
as  the  court  nt  chambers  appoints,  be  given;  and  thereupon  final 
judfcment  mnat  be  rendered.  But  the  isane  must  be  appointed  to 
be  fried,  within  nix  days  after  the  joinder  thereof,  nnless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  Jury  la  demanded.  ■ 
and  there  is  no  term  of  tlie  court,  nt  which  it  can  be  had,  within 
that  time.  The  trial  cannot  be  adjourned,  without  the  consent 
of  both  parlies,  beyond  three  calendar  months  from  the  joinder 

1   318T.  Ordlnarr  nctlon  mmr  be  bronKbt  for  Iltce  rsiise, 

This  article  does  not  prevent  the  plaintiff  from  commenHnc, 
and  oandai:tlnR  in  the  ordinary  manner  an  action,  for  r.  cansef 
sped^ed  la  subdivision  second  of  section  317  of  this  act. 


DoliiHihyGoO^lc 


r 
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ARTICLE  FOURTH. 


Appeals. 

( Amend  ^.  ISOS.) 


31fll.  AppHi   tn  spprUite   dlTliloD   of   the   lupnnH   «nrt  ibA  la  iriiit 

fiui  -"tt  troperf*  unatrjJ. 

I  3188.  [AiB'd,  18DS.  l&OZ.]  Aniienl  from  n  Jadoment. 
An  appeal,  to  Ihe  Hupr^me  court  niny  bt>  taken  from  a  final  or 
Intprlixiutor;  jiidKQieiit  rendered  in  tlie  city  court  of  the  citr  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  tbe  *|)t>el- 
late  diTJaion  of  the  supreme  conrt  from  a.  Rnal  or  intrrloi^tory 
JDdinnent  rendered  in  the  Biiprenie  n>urt  hs  prescribed  in  section 
thirteen  hundred  and  furty-sii  and  Bection  tbirteen  hundred  simI 
forty-nine  of  this  act. 

1^  igSJ.  rh.  617,  I  0;  L.  I8T2,  oh.  BSS,  H  S  and  11;  L  1«S.  rt.  9M:  L.  ISOt 

rksia.  IB  r>irc«  !i>vi.  1.  laoa. 

I  3188.    [ABi*d.  IfWB,   1902.]    Idem)  from  an  OP«cr. 

An  appeal  to  the  supremo  court  may  also  be  taken  from  an 
interlocutory  judRiuent  rendered,  or  an  order  made  at  chambers. 
or  at  a  sjietial  term  or  a  trial  term  of  said  tltjr  court,  or  from  »n 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  whore  an 
appeal  may  lie  taken  to  the  appellate  division  of  Ihe  suprrme 
conrt  from  an  interlocutory  JildeiueDt  rendered,  or  au  order  made 
in  like  oiapner,  as  presrrihed  in  aectious  thirteen  hundred  and 
forly-sereu,  thirteen  huudred  end  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  Ibis  art.  Upon  such  an  appeal  the  supreme 
conrt  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below, 
L.  i«n.  <*.  a>*.  n  e  lud  lo;  u  ises,  cb.  »m:  l.  ims.  ch.  bis,  1b  rtan 

I    310O.    lAm'd,    19U2.I      Time   to    appeal   asd   proreedlasB 

An  appeul.  uutltoriied  by  either  of  llie  last  two  wctiuiis,  niusi 
be  tukeii  u'itbiu  ten  dii)'H  after  HiTvii'u  of  u  copy  of  the  Jndgiuenl 
or  order  ajjpeali-d  fmiu.  and  a  written  nutii-e  of  tbe  dnic  if  thi> 
entry  Ihercot,  In  evury  uth>-r  reMpeft,  lltleu  lirst,  third  and  fourlli 
of  chaiiter  Iwelflh  of  this  not,  mo  far  qk  the  same  are  niiplieahlr 
thereto,  apply  to  and  K<»'em  au  appeal,  taken  as  prescribed  iu 
^tlier  ii[  the  laHt  two  Heclioox. 
U  IWM,  cb.  atS.     In  effert  St^t,  I.  11102. 

I  31»1.  tAm-d.  18IIK,  IMIS.I  Appeal  to  lk»  appellat' 
dlvlafOB   or  tke   liapremc   oimrti   in   what   cm»*». 

An  appeal  to  the  apr'^Ha'*  divisinn  of  the  Kuprenie  n.nrt  in  the 
first  jiidiHnI  depnrlinent  may  lie  taken  from  the  judEuieiil  '«■ 
order  entered  npon  Ihe  determination  af  an  appeal  taken  as  |<re- 
aci^bed  in  aettion  thirty-one  hundred  and  elxhty-eiKht  and  thirty- 
one   hundred  and  eighty-nine  of  this  act.   provided  such  appe*' 
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b«  allowed  by  order  niRde  at  the  term  nt  which  such  appeal  wb» 
determined  or  at  Ihe  term  next  after  judfcmeat  jb  entered  upon 

Bui'h  determination  and  provided  further  th«t,  where  such  appeal 
ia  rrom  an  order  emnting  h  new  trial  upon  a  pase  or  exceptiona, 
the  appelluut  must,  with  his  application  (or  leave  to  appeal,  file 
an  nxaent  cm  hia  part  that,  if  the  order  Is  affirmed,  indgment 
absolute  mar  he  rendered  affainat  him. 

Co.  rn>c,.  I  3B3:  L.  1814,  eh.  MB.  |  D^  L.  18«G,  ch.  9U,  L.  ie«2,  vh.  5U. 
iB  cDpct  Sept.  1.  1902. 

( mB2.  rAm*d.  190a.1  PrBotJee  sad  praceedtnK>  »>  ■PP«>I 
4o  ftpittllAte  allTialsM   of  snlircme  court. 

Titles  Brat,  third  and  fourth  of  chapter  twelve  of  this  act,  ao 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  In  the  last  section,  eToept  as  otherwise 
eipreaaly  preacrlbed  in  the  next  two  sectiotiB. 

Soe  L.  1ST4,  rh,  HB.  I  0;  I>  1002,  Ph.tin.  In  flf'-t  Sept.  I,  1002. 

I  3ies.  [An'«,  IBBO,  1903.]  Idemi  wItbiB  wbat  tiB*  taken. 
An  appeal,  authorized  by  aeelion  thirty-one  hundred  and  ninety- 
one  of  thia  act,  must  be  taken  within  twenty  days  after  the  iter- 
vice  of  a  eopy  of  the  order  allowing  such  appeal  and  a  written 
Dotice  of  the  date  of  the  entry  thereof. 

L.  ISW.  cb,  (HO;  L.  1S02,  ch.  BIS.  lu  vSect  Sept.  1,  im. 

IS1A4.  lAaa'd,  IMS.)  Idnni  detmlHllon  apaa  appeal, 
h«vr  raforeed.  Ideiai  wher«  aetr  tvliil  -Waa  properly 
irraated. 

The  judgment  or  order  of  the  appellate  conrt  muat  be  remiltej 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  exeep- 
tioriB,  if  the  appellate  court  delenuincH  that  no  error  was  com- 
mitted in  (rrantiiij?  the  new  trisl,  it  muat  render  judgment  nbso- 
iDte  upon  the  Hght  of  the  appellant:  and  thereupon  an  assessment 
of  damaKes.  or  any  other  proceedings,  re<|Di8lte  to  render  the 
indjtment  effectna),  may  be  had  in  the  city  court  of  the  city  of 
N'ew  York. 

L.   leoa,   ch.  «8,    Id  fffecl,   Bfpt.   1,    1«C 
I  Sini-a.    [Added,   1B94.1    Appeal*  (rota  Ibe  citr  cvart  at 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
Bcribed  in  article  fourth  of  title  first  ut  chapter  twemty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
meot  roll  or  order  appealed  from,  it  ahall  be  the  duty  of  the 
clerk,  aa  required,  to  compare  and  certify  the  same,  fur  which 
service  Ihe  clerk  must  receive,  fur  the  use  of  the  city  of  New 
York  a  fee  ut  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
■ml  ia  not  appealed  from,  atlpalate  In  writing  tbat  a  paper  is  a 
copy  of  any  pajier  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulatioa  takea  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  in  not  required 
to  certify  the  Msme,  or  entitled  to  any  fees  therefor.  And  the 
pafier  ao  proved  bj  stipulation  ahall  be  re<-eived  by  the  eterks  of 
[■II  the  courts  and  by  the  courts  and  shall  tie  naed  or  filed  with 
:  (be  same  force  and  effect  ae  if  certified  by  a  clerk  of  the  court. 
I      L.  IM4,  th.  410.    la  eBHt  Sept.  I.  IliOl. 

I  U0S.  [Repealed  Jan.  1,  ISm:  L.  1896,  cb.  946.] 


MAYOR'S  AND 


The  mayoT's  court  of  the  city  of  Hudson,  and  the  rocordf  ^ 
courts  of  llie  cities  cf  T7tica  and  Osw«go. 
[Maj-or's  Court  of  City  nf  Hii.l^nn  s^^P^E^edel^  l)v  Oitjr  Cooit 
of  the  Citj  of  Hudson  by  L.  J89r>,  cli.  751,   H   127-142.] 


I  SUM.  Clvtl  Inrladtstion  prescribed.  I 

Tbe  civil  JuriaUlction  of   the  major's  court  of  the   ritT  of    ' 
Hudflon.  the  recordor'H  isivrl  of  tlio  cit;  o(  Uticfi,  nnd  ttte  rv- 
corder'a  court  of  llip  city  of  OHivcpo,  fxteuita  only  to  an  actjon 
wliercof  jurisdictiuu  ia  (-xprcealy  couferred  npon  the  court  by  * 

[irovislan  of  u  etutut-i  liicorimrnlinSt   or  otlierwist'  specially  w-    i 
utins  to  the  goverutucnt  of,  the  city  wliereiu  tlic  court  is  located. 
Co.  rnw.,  I  33. 
i  Sier.  Ccrtoln  ppBdlng  actloim,  etc.,  tfanafcrred  to  n- 

Every  civil  action,  row  oendiiu!  in  rilher  of  those  conrls.  olVr 
than  an  ncllou  speciOetl  iri  the  last  H[>ction.  ia  hereby  transteriM 
to  the  8Hprenie  court;  nnd  the  nulisiiinent  iiroceodiiics  tbeiw 
Iwfore  nnd  ortcr  the  judgment,  imiHt  W  the  eame.  as  >t  the  actio!i 
had  been  conimeuceJ  lu  the  HUpivuie  conrL 

I  310R.   Id.t   eertnln  papers,   etc.,  lo    be    Irausmltlrd    I* 

All  judgment-rolls,  and  other  reconla,  nnd  all  booke  and  pspen. 
relnling  excliiHivdy  to  civil  nctiona,  other  than  au  acliou  epm-iGm 
iu  the  Inst  sertinn  lint  one.  now  reniniiiing  in  eilher  of  llio*; 
conrtfi,  vaxwt  be  dpliveri-d  by  Ibe  elerk  thereof,  or.  if  there  ii  n» 
elerk,  by  the  jltclt;e  or  other  oIliiiT.  linving  the  custody  tliermf. 
to  the  clerk  of  the  county  in  n'hich  tbe  court  is  loenleil.  to  le 

SiTctierved  among  the  records  of  Ids  oHice.  The  expense  of  so 
uins  Ib  a  county  cbarge. 

I  R190,  Power  at  sapreme  eourl.  In  actions,  ete..  ■• 
trnnsferred. 

The  Hiipreme  court  may  review,  enforce,  vncate,  or  nnicnd  a 
final  judeiueiit  heretofore  rendered  by  ellhor  of  th.iee  courts,  in 
a  eitil  netloii.  other  thnn  nn  iiclinn  speeilicd  in  seciiou  3106  of 
this  act,  with  like  power  mid  effect,  nn  the  ennrl  in  wliieb  it  wa» 
commeueed  might  have  so  ilrjiie,  if  this  act  bad  not  l)cen  passed- 

1  3X00.  Preceedlnsa  la  cA-e  et  Jadv^a  dlsaMlltr. 

The  eoouty  conrt  of  the  county  In  which  either  of  those  roints 
Is  located,  may.  by  an  onler,  remove  to  itself  nti  nction  of  whirii 
either  of  thoHe  courjH  hna  juritKlictinn,  ob  jireacribed  in  Bertion 
3196  of  this  net.  upon  proof,  by  iiflidavit,  that  the  jiidce  therrot 
Is,  for  any  cause.  Incapable  of  aetinK.  either  genernlly  or  in  tie 
parlienlar  action.  Sections  :'rl4,  .t4.\  nnil  .140  of  this  art  spplr  J 
to  such  an  onler  of  reinosol,  and  to  the  proeeedincs  solisequent:" 
thereto.  The  jiroceediiigs  RUlKCijueut  to  the  order  ore  the  «si~" 
as  in  an  action  brousbt  in  tbe  comity  court,  except  that  t« 
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mtiBt  be  awarded,  as  It  tbe  action  bad  remainea  la  t^  a>art 
from  which  it  wfta  remored. 

O*.  Fioc..  ptrt  ot  I  ts. 

I  SaOU  9«ft1c«  of  BBbpoeBM. 

A  anbpwua,  issued  out  of  either  of  thoae  coorta,  nmy  be  wrred 
npoa  a  wiUiew,  at  an;  place  witbin  the  Sta.te.  A  warrant  to 
apprehend  a  witueBB,  for  a  failure  to  obey  such  a  tubpoeua,  ma; 
be  directed  to  the  sherlSE  of  the  countf  where  the  court  is  located. 


De  uirecLt;u  lu  luv  uuvriu.  oi  \tit;  iruumj"  wijere  lue  coun  in  lucuLea, 
and  executed  bj  him  within  any  county  of  the  State.    The  Bheritt 

tj__.  ..  .1 "ability,  for  a  faili-- '■ —  " 

of  the  supreme  c 


ia  lubject  to  the  same  liability,  for  a  failure 
aa  if  it  -    -  '       '  -•  "^ 


z  B.  L.  sot,  d 
I  SMS.   BSeot  ol  thta  UUe  UnUtvd. 


tlon,  power  or  aothMrIt;,  in  an  acUon  brooght  In  anothw  court, 
or  In  a  special  proeeedins. 


DoliiHihyGoOJ^Ic 


YONKERa  CITY  COURT. 

TITLE  m." 

Ths  city  conrt  of  Tauksn. 


I.  J«ri««l«U«B  1>  al*ll  mmtiomm. 

.    Ttw  JiulBdictlitB  of  the  city  court  ot  Yonkere  extendi  to  the 
following  civil  octlonB  odI^: 

1.  Ail  action  agnioat  ft  natural  person,  or  agalnit  a  forslgii  at 
domeitic  corporation,  wherein  tlie  complnint  demands  Jadgment 
for  a  inm  ot  money  ODly,  or  to  recover  one  ot  more  chattel*, 
with  or  withoDt  damages  for  the  taking,  withholding,  or  deten- 
tion thereof, 

2.  Aj>  Bction  to  foreclose  or  enforce  a  11^  upon  real  property 
In  the  dty  of  Tonkers.  created,  as  prescribed  by  Btatnt^  in  taTor 
ot  a  person  who  haa  performed  labor,  or  f  omlehed  mnteilftls  to 
be  tiaed.  In  erecting,  altering,  or  repaldng  a  balhUug,  buildJog 
lot,  or  appnrtenance  thereto.  Including  feocea,  sidewallo,  pBTiug, 
wells,  foQntalna,  fiih-pondi,  ornamental  and  trntt  treea,  anj  eTcrj 
other  improTement  to  a  bnildlng  or  boildlng  lot. 

8.  An  action  to  foreclose  or  enforce  a  lien,  tor  a  mm  not  es- 
eeedlng  one  thonaaud  dollars,  excloaiie  ot  interest,  npon  one  w 
more  cnattela. 

Sm  L  im,  eh.  ei,  |i  l  ■nd  S;  U  IBTt,  dt.  ITI,  i  1)  L.  ISIS,  ctu  »■,  |1: 
I,.  IBTB,  ctu  1m,  H  1  ind  Z. 

I  ra<M.  [Am'd,  ISSS.]   lAat  aeotloa  autlUed. 

The  Jnrisdlctlon  conferred  by  the  lost  section  Is  snbjeet  to 
the  following  limitatioiiB  and  regulations: 

1.  In  an  action  wherein  the  complaint  demanda  judgment  for 
a  snm  ot  money  only,  tbe  anm,  for  which  Judgment  la  rendered 
In  favor  of  tbe  piaintiS,  cannot  exceed  one  thousand  dollar*, 
exclasive  of  interest,  and  costs  as  taxed;  except  where  It  is 
brought  upon  a  bond  or  andertaking,  given  In  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  city  Judge. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
Judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  la  payable  in 
Instalments,  successive  actions  may  be  brought,  for  the  lostal- 
tnents,  as  they  become  due. 

2.  Tn  an  action  to  recover  one  or  more  chattels,  a  Judgment 
cannot  be  rendered,  in  favor  of  the  plalntiR,  for  a  ctiattd  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  hns  not  Jurisdiction  of  an  action  ag^nst  so 
execntor  or  adminiBtrntor.   In   his  repreGentatlre  cnpnclty. 

4.  The  conrt  has  not  Jurisdiction  of  any  action,  unless  one 
ot  the  parties  thereto  rcEides  <n  the  citv  i^f  Tonkere,  or  in  a 
town  of  Westchester  county,  ndinlnliiB  tbnt  cily;  or  a  warrant 
of  attachment  is  granted  to  nccnTniinnr  the  summon!!,  and  tevleit 
npM)  property  of  the  defendant,  within  that  city;  or  the  action 
Is  brought  tn  recover  one  or  more  HtnliUcir.v  tM-nnUicn,  by  Ilie 
city  of  YonkerM.  or  one  of  its  otn-Trs  iir  l>iiiird!i  of  (■<iiniiiis><i<>n<T:< 
Such  warrant   of   altnchiiieiit   niiiKt   be  granted   and   Biibiieiiin'iil 

•Ttopncllce   Is  tbr   illjr  coqrl  ot  YonM™  Is  BMIerlallr  rluugHl  W  <- 


e.20,t3  TONKERS  CITY  COURT. 

prof'pofiinira   tnken   in    ni-cordsncp    witli    the    ,,._ .- 

OiiirfmcnlB  h^Tfin  rplHtlng  to  attaehmpnt"  in  rourt^  of  justloea 
or  (lie  peace. 


I  Sioe.  Tkia  title  doas  mot  aS*«t  jB>lBdlett*n  •!  tke  eoard 
elb,  la  apciilal  prooeeAlBsa. 

Tbis  title  doea  not  affect  an;  proTialon  of  law,  conferring  npon 
the  conrt,  or  npon  the  eity  judge  of  Youkers.  JuriadictloQ,  power, 

.!.__,.._       I_      . ._! I, t 1 j^^    (5p    ^fny 

broo^t  m 
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I  «W7-10  INTERIOR  CITY  COURTS.         c.  20,  t.  i  H 

TITLE  IT. 

Tlie  difltrict  courts  of  the  cit;  of  N«w-Tork,  and  tba 
Jutioea'  court*  of  tlie  citiea  of  Albany*  and  Troy. 


AKTIOLB  FIRST. 


Oil   let,  apMi  JarWUctlon  (nd  pnmcdMta. 
I  M07.  Serrlce  ol  eonplatmt  vritk  aaBuaaui  prooe«dl>Ks 
fh«reapoB. 

Section  3126  of  tbU  act  ftppllea  to  an  action  to  recoTer  apon 
or  for  breach  of  a  contract,  expreaa  or  Implied,  brought  la  ■ 
district  court  of  tlie  city  of  New- York,  In  the  justice's  court  of 
the  city  of  Albany,  or  In  the  Jostice'i  court  of  tlie  ci^  Of  Tro7, 

h.  IBBT,  ct.  M4,  I  IE;  h.  1BT3,  ch.  1S3,  |)  I  and  I. 

I  aS08.  Id.|  and  proof  of  servlee. 

In  an  action  brought  In  either  of  those  courts,  the  snnunonl, 
and,  In  a  proper  case,  a  copy  at  the  conipUlut,  may  be  serrea 
by  any  person  not  a  party  to  the  action;  except  that,  where  the 
BcfioQ  ia  bronght  In  a  district  court  or  the  city  of  New- York,  a 
penon,  other  than  a  constable  or  a  marnha],  Bervlng  the  same, 
must  be  Brat  em[>owered  to  do  bo,  either  by  the  justice,  or  bj 
the  atto^ne;  to  the  conrarstion.  as  now  prescribed  t^  'a*'- 
Proof  of  Btrvice  thereof,  by  ench  a  person,  must  bo  made  by  hii 
affidavit:  which  must  state  the  partlculnr  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  serred,  to  be 
the  person  mentioned  and  descritied  in  the  summons,  as  defeudant 

Bm  L.  IBTS,  ch.  1S2,  I]  1  iDd  S;  L,  ISCT.  ch.  S4*.  I  IS;  U  isai.  eh.  VK 
I  U;  L.  ISM,  ch.  He,  |  2.  itiil  L.  1860.  cb.  TBS;  dIb  |  SSTS.  Klita. 

I  U900.  AotlOM  ta  bo  oonaBtene«d  Iky  servlec  of  suBinaoBS- 

An  action,  bronght  in  either  of  those  courts,  at  any  time  aftw 
this  chapter  takes  effect,  mnst  be  commenced  bj  the  Tolnntary 
appearance  of,  and  jolKder  of  Isaue  by,  the  parties,  or  by  the 
service  of  a  Bnmmons, 

I  SaiO.  [Am'd,  1BS4.]  ftrdcv  of  nrresti  wurrant  of  MttMOk- 
■aenti  ro««Ialtloa  to  roplcvr. 

Articles  third,  fourth,  and  dith  of  title  second  of  chapter  ntne- 
teenth  of  this  act  apply  to  an  actiou  brought  in  either  of  those 

•n*  tM*  IM  BOW  "01t7  Oonrl  at  AlbMr,"  Laws  IBS*,  ch.  m. 


c  M,  t.  4,  a.  1         INFEKIOB  CITY  COURTS.  §§  8211-18 

courts,  except  «•  otherwise  pKtcrlbed  \a  the  next  lectioa.  Aid 
except  al»o,  that  where  the  worront  oC  attftcbotent,  or  reqiiiid- 
tioD  to  replevy,  ia  isBned  out  of  a.  district  coDrt  o(  the  ciif  of 
New-york,  agaiust  a  non-resident  Oefendnnt,  the  said  wammt, 
or  requisition,  muHt  require  the  marshal  to  attnch  or  repleT?  the 
property,  on  oV  before  a  day  therein  apecUied.  which  mast  be 
Dot  lew  than  two  nor  more  than  lour  dfiya  before  tlie  retora 
dsLy  o(  the  Bummoua. 

I..  1884,  ch.  MO. 

I  8311.  The  luBt  aeclloa  «naUlle4. 

The  provisions  of  the  last  iection  are  subject  to  the  foDowlnc 
qnalifications: 

1.  Nothing  contained  la  either  of  the  artioles,  bo  made  appli- 
cable, applies  to  an  order  of  srreat,  in  an  action  brought  la  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jnrisdiction  of  cither  of  the  courta 
speciGed  in  this  title. 

2.  An  order  of  arreat  in  an  nction  brought  in  the  Justice's  court 
of  AIben7,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy.  In  either  of  those  courts,  or  tn 
a  district  court  of  the  city  of  New-York,  niviBt  be  granted  by, 
■nd  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
atatatea  remaining  In  force  after  this  chapter  takes  effect,  to 
(rant  or  execute,  as  the  cose  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  wnrrnnt  of  attnchmeat,  or  a  requisition  In  an 
action  to  recover  a  chattel. 

3-  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  reqnisitloD  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  take* 
effect,  specially  applicable  to  those  conrts,  or  to  either  or  aD7 
of  them,  prescribing  the  duties  of  the  justicea,  or  of  the  clerka 
thereof,  or  regulating  the  mode  of  transacting  budnesa  in  an 
action   brought  therein. 

I   saia.   PrneeedlBBi   n-heFA  title  to   real   property    U  l> 

Sections  2961  to  2958  of  this  act,  both  Inclnslve,  apply  to  an 
action,  broDght  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  th* 
aaretr  npon  the  defendant's  undertaking  is  liable.  In  the  case 
specified  in  section  2952,  to  any  amount,  for  which  Judgment 
might  have  been  rendered  by  the  district  court.  If  the  answer 
and  undertaking  had  not  been  delivered. 

8*e  Co.  Pnw„  i  «8. 

I  SaiS.  [Am'd,  1S80.1    Appeals. 

An  appeal  from  a  judgment,  rendered  In  a  district  court  of  the 
dty  of  New  York,  may  be  taken  to  the  sopremc  conrt,  in  the 
caaea,  and  in  the  manner  prescribed  in  nrlicles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
■■  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment Khali  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  Judgment  appealed  from,  and  where  a  judtrment  la 
reveraed,  may  order  a  new  trial  in  the  district  conrt.  Where  n 
Judgment  la  modified,  or  where  a  new  trial  la  ordered,  costa 
SS6 
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•h&II  be  la  the  discretion  of  tbe  appellate  conrt.  An  appcil 
from  the  jDdKment  rendered  in  the  Juitfct's  court  of  the  dlj 
ol  Albouf,  or  the  juBtice'a  court  of  the  city  ot  Troy,  aoj 
be  t^en  in  a  case  trbere  an  npjical  mav  be  takeu  to  a  couDtj 
court  trom   a  judement  rendered  br  a.  juitice  ot  the  peace  tx 

ErcBcribed  by  title  etsbt  o(  that  chapter,  and  in  no  other  am, 
och  an  appeal  must  be  tahen  to  the  countr  court  Ot  th*  connt; 
whetela  the  court  is  located. 
L.  UST,  eb.  SM,  I  TS;  L.  1890.  cb.  Btd. 
I  8314,   BSeot   «t  thla   act,   vpau  jBrladletlon   »Bl  »r*- 


Eicept  as  otherwise  specially  prescribed  In  this  title,  thb  act 
does  not  affect  any  etltntory  proTlaioa  remalnlne  anrepealed 
after  tbia  chapter  takes  effect,  relatine  to  the  jarladictimi  nod 
powers  of  either  of  those  courts;  the  appointment,  quallGcation, 
tenare  of  office,  powers,  or  dntles  of  the  juBtices,  or  of  the  cletk, 
or  any  other  officer  thereof;  or  the  proceedioirt  therein;  e*cFpt 
that  a  prorislon  of  this  or  au;  other  statute,  whereby  a  proecrJ- 
Ing  tn  an  action,  brought  In  eitliw  of  those  conrta,  or  o  qieciil 

Iiroceedios,  brought  therein,  or  before  a  Justice  thereof,  la  aiaimt- 
ated,  either  expresflly,  or  by  reference  to  soother  proililon  of 
law,  to  a  proceeding,  ia  an  action  or  a  special  proceeding  before 
a  Justice  of  the  peace,  Is  deemed  to  refer  to  tne  correspoodias 
proceeding,  aa  prescribed  in  chapter  nineteenth  of  this  aeL 
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article:  sEicoss. 


:.  S21S.  Bepealed.  190Z.  See  Uhj  Uiiuli-I[ial  CoDit  i 

SSia.  Hspeilcd.  1BQ2.  Se9  tb«  Muiili:iiMl  Court  i 

33IT.  Repelled.  1902.  See  Ihu  UunLdpil  Court  j 

821 S,  ProcoedintcB  (brreupon. 

3219.  Repealed.  1902.  See  the  XuDtelpiil  Onurt  i 

3230.  Bepealed,  1»02.  Sec  tbe  Uuulclpal  Ooutt  i 

3221.  BepralcMl,  1802.  8vc  tbe  Municipal  Cuurt  . 

3223.  Rfpeded,  IS02.  See  Ibe  Municipal  Coart  j 


of  New  Tmk  cltr. 
ot  New  York  cttj. 
ol  Nev  Xotk  etiT. 

of  New  York  citj! 
o(  New  Twk  eltj. 


An  order  of  arrest  must  direct  tbat  the  Bammona  accompanjiutc 
it  be  made  rciurDBblp,  immediately  upon  tbe  arreit  of  tbe  de- 
fendant; and  it  mnst  specify  a  sum,  is  whicb  the  defeodant 
mar  be  let  to  bait.  Hectiona  31T9  to  SltJl,  both  iudnaive,  sec 
tion  3182,  eieept  the  last  sentence  thereof,  and  secttou  81S3  of 
thiB  act,  apply  to  an  order  of  arrest,  granted  in  an  action  In 
either  of  those  pourts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  Id  nil  other  respects,  the  Btatutory 
pro5^Ffon«  remttinlnB  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  tbe  application  for  a  warrant  to 
arrest  a  defendant,  the  Rranting  and  execution  thereof,  and  tbe 
proceedings  ■Dbsennent  tbercto,  apply  to  and  regniate  the  apj^- 
cation  for  an  order  of  arrest,  the  grunting  and  execution  theteot, 
and  tbe  procet^ings  snbaeqnent  thereto. 
Id.,  It  17-10. 
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ALBANY  AND  TROY  COUBTS.     c20,tt».l 

AKTICLB  TUIRD, 


Bk.  tau.  jDrMktIon   ii 


L  JorlKJitalloB  In  olvll  >«tloiu. 

The  Jastiee'a  conrt  of  the  city  of  Albany,  and  the  jattice** 
court  of  the  city  of  Troy,  hnve  jarisdlction,  each  withiii  the  dlj 
wbece  the  court  is  located,  of  an  action,  of  whicb-  a  iustlue  ot 
the  peace  has  Jurisdictioo,  aa  prescribed  in  sections  1737,  2BSI, 
2862,  and  28G3  of  Ibis  act;  and  also  of  on  action  to  recover  ■ 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  wtiere  the  plaintiff  demands  jndg- 
meut  for  a  sum,  not  exceeding  two  hundred  dollars.  N^thet  of 
those  courts  bos  jurisdiction  of  any  other  civil  action;  but  Uiis 
section  does  Dot  affect  the  jurisdiction  couferred,  by  the  statutoiy 
provisions  remaining  In  force  after  this  chapter  takes  Htect, 
npon  either  of  those  courts,  in  a  special  proceeding. 

Bm  Od.  PttK..  I  ST;  L.  IS««.  cb.  IBSj  U  ISM,  eb.  Z11.  I  ■!  !>.  tStO,  th.  tM 
I  111  K  1873,  cb.  i3».  i  111  L.  1878,  cb.  18,  |  14.    Sm  L.  18W.  cb.  >11:  L 

I  88X4.  Id.|  o»m  JadBmeat  by  eonleiaiOM. 

The  jurisdiction  ot  esch  of  those  courts  extends  also  to  tht 
taking  and  entry  of  a  Judgment,  upon  the  coufesaioD  ot  a  deteod- 


t   axas.  Dookcttnv  Jadsmaatut   excantlaa  thereB^OB. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  lada- 
■Ire,  apply  to  a  judgment  rendered  in  either  ot  tlUMe  eoarti, 
■ad  to  the  proceedings  subsequent  thereto,  and  in  the  ACtlan 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filed  In  the  clerk'a  office  of  the  connty  wherein  the  court  is  locfttedl 
mnst  be  furnished  by  the  clerk  ot  the  court,  in  which  tha  jndf- 
ment  was  rendered. 


{  SIM*.  tA.d<ed,  18»r.]     AppKOBtioB  ot  a 

The  provisions  ot  sections  twenty-nine  hundred  and  ninety  to 
thirty  bandred  and  nine  of  this  act,  both  inclasive,  apidy  to  tin 


I.un,i*.«M.   bel 
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c20,t.5         MUNICIPAL   C"OURT,  ROCHESTER.     H  3224-27 

TITLE    V. 
The   muBlclpKl    oaart   at  1h*   city  of   RBcheater. 

Bee.  3220.  Pn'lilona  of   vliipter    IS  (eacraUy    ipiillcible    to   Ittc   ronrt   and 
S2£T.   ApteSil' 
I   S2U«.    [Am'«,  1007.1    PrOTiBlona  of  chapter  IB  BeBCrBllr 
BPPllcable   In   tit*   cAnrI   •»«  ]adB«B. 

Tbe  provisions  of  chapter  nineteenth  of  thla  act,  enladiiiK 
section  three  thousand  sixty-three,  oxclutlinK  article  Uire«  of  titl« 
eight,  and  excluding  titles  teuth  and  eleventh  tliereof,  apply  to 
the  mnnicipal  court  of  the  cit;  of  Rochester,  and  to  the  judges 
thereof;  except  ao  far  as  tbey  pre  incanalirteni  wltii  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  siiid  coort  or  the  iudges  thereof  as  now 
eiiatiDR  or  hereafter  ameodcd.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  jnatlee's  poort;  (•ch  judge 
thereof  is  deemed  a  justice  of  the  peuce;  and  the  city  of  Bocheq- 
ter  is  deemed  a  town  of  Monroe  county. 

L.  IBTe.  ch.  IDA,  pirl  or  I  4;  1..  lOOT,  cb.  TM.  In  «S«I  Ju.  1.  1008. 
I  S22T.  [Added,  llK>7i  nio'd,  lOOS.]  ApPMls. 
Appeals  may  be  taken  to  tbe  count;  court  of  Monroe  couutjr 
from  judgments  and  orders  of  the  miiuicipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chupter  uineteec  of  lhis_  act, 
and  tbe  prorisions  thereof,  except  section  thcee  thousand  sixty- 
tfaree,  apply  to  such  appeals,  except  aa  herein  expressly  modified. 
The  appeal  must  he  henrd  on  the  retara  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  Name  manner  and  on  the  same  notice  as 
motions  are  or  may  be  bponght  on  for  hearing  io  said  court,  or 
may  lie  put  on  the  calendar  of  said  court  aa  provided  in  section 
three  thonaand  sixty-two  of  this  acL  An  appellant  may  apply 
to  tlie  county  court  to  open  a  default  aa  provided  in  section  three 
thousand  sixt7-fonr  of  this  act,  which  application  may  be  heard 
without  ths  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  npon  allldavita  and  tbe  return  to  said 
coDTt  for  a  new  trial  or  bearing  upon  the  ground  of  newly  dis- 
covered erldeoce;  the  court  in  either  case  may  stay  any  or  all 
proceedinga  under  the  judgment  or  order  appealed  from  upon 
such  terms  os  it  deems  proper,  and  may  graot  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  aa  it  deems 
proper.  The  count;  court  and  oilier  appellate  courts  on  aucb 
appeals  must  render  Judgment  according  to  tbe  justice  of  the 
case,  without  regard  to  technical  errors  or  detects  which  do  not 
affect  the  nierila.  and  may  ofBrm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  becouHc  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  mtiy,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  In  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  deflignnted  by  it,  and,  thereupon  tl» 
municipal  court  or  Judge  must  proceed,  and  adjonmn^mts  jaa.j 
be  granted,  a  Jary  trial  demanded,  nud  all  other  proceeding! 
taken  as  if  tbe  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  jtidgnic-nt  or  order  granting  a  new  trial  or  hearing 
must  be  served  b;  the  party  entering  it  on  the  opposite  part; 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  awird  coata  of  tba 
appeal  to  either  party  absolntely  or  to  abide  tbe  event. 

li.  UHT.  c^■  *«:  U  U«e.  tb.  Sne.      Id  *B(ct  BcvL  1.  IMS, 
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CHAPTER  XXL 

Costs  and  Fees. 

ttTLB     I.— awtHiM  ud  Baf«nUi  Ptimtat  *t  imU. 

ntu  lI^HxlMU*la*ut«r  Cmu.  ' 

TITLK  Ill.-SMiTltT  Tai  C<wt>. 

TITLE  IT— 6(««r*l  Prorlslani  BslulBsta  Fml 

nxu    T—AUM  jUto)F«4  w  Fmi. 

TrFLBI. 
Avardinff  and  fliifbrciaff  paymant  of  coats. 


article:  b-irst. 

OMUtral  re^ulofionc  reapectin^  the  awardatg  of  ootU 

SIK,  Wbn  plaintiff  entitled  to  «•!■  □(  counw. 


tax.  0»t>,  ivHcn 
SSm!  Ooiti,   vhsn 


i  .■COS.  lAm'd 

'  The  plaintiff  is  entitled  to  costs  of  course,  upon  tbe  renderiDC 
of  a  finsl  judgmoDt  iu  bis  favor,  in  either  of  the  foltoiving  ictiooi. 


1.  An  action,  triable  by  a.  jury,  to  recover  real  nropertj, 
Interest  in  real  proiiert;;  or  In  which  a  claim  of  title  to 
crty  nrises  upon  the  nl      "  ...... 

question  upon  the  trial. 


proiierty;  or  In  which  a  claim  of  title  to  re»l  pn^ 
crty  nrises  upon  the  pleadings,   or  Is  certified  to   have  come  in 

_. .--    J.   chattel.     But  if  the  voloe  of  the 

chattel,  or  of  all  the  chattels  recovered  by  the  plaintiff,  as  fiied. 
together  wHb  the  damages,  if  any,  awarded  to  him,  is  less  tbm 
fifty  dollars,  the  amonnt  of  his  costs  cannot  exceed  the  amonat 
of  the  Tahie  and  the  damuees, 

3.  [Atti'd,  I8V8.1  An  action  specified  in  subdivision  first  thiri, 
fourth  or  fifth  of  section  twenty-eight  hnndred  and  sixty-three  of 
this  act.  Bnt  if.  In  an  action  to  recover  damages  for  an  sssaolt. 
battery,  false  imprison oi en t,  libel,  slander,  criminal  convenation. 
Wdncthm,'  or  maHcious  proeecatlon;  or  a  fine  or  penalty  In  irtaicb 
the  people  of  th«  state  are  a  party,  the  plaintiff  recovers  lew  thK» 
SttT  diMlara  damafwa,  the  amount  of  his  costs  can  not  exceed  tke 

L.  isse,  ft.  iiD.    In  ttftct  s>pt.  1,  ^.fan.    a«  i  szm. 


JBdKmeat  for  a  amn  »f  a 
titled  to  coatB,  un<ler  this 
al  fiftj-  iktllars  or  more. 
Co.  Pnc,  i»Tt  Df  I  aei 

5.  [Added,  IBM,  iiB'd,  IBIO.J  In  tUl  actions  bereafter  bcaught 
in  the  Bupreme  court,  triable  in  the  county  at  New  Torfc  whtch 
could  harp  be«n  bronght,  except  for  thp  amoniit  rlaimed  therptn. 
in  tbe  Pity  court  of  the  dty  of  New  York,  and  in  which  the 
defendant  nhall  have  been  served  with  proceRS  witbin  the 
county  of  New  York,  the  plaintifr  Khali  reeorer  no  coBtK  or  nla- 
hnrsements  nnleiiH  be  xhall  recover  oup  Ihonxand  dollHre  or  more. 
In  all  actions  hereafter  brouf:ht  in  the  Bn]iren)e  onnrt,  triable 
in  the  county  of  Kintts,  which  conld  hnve  been  brought,  except 
for  the  flBooimt  clainged  therein,  in  the  county.  «otirt  of  Kin^a 
eoiinty,  and  in  wliich  the  defendant  shall  have  l)e«n  eerved  with 
procexa  witbin  Ibe  county  of  Kinsx,  the  plaintiff  nhujl  recover 
no  coatB  or  Anbumements  unlesB  He  «ha!l  remrpr  five  hundred 
doJiars  or  mort.  In  all  actioog  hereafter  origlDallr  bronsbt  in 
the  HUprcDie  court,  triable  in  the  county  of  AllMny,  and  in 
which  the  deteiidaut  is  a  reaident  of  tbe  eoanty  of  Albauy.  whicb 
conid  have  been  brouxht,  except  for  the  amuaiit  elaiiiied  Iberein. 
in  tbe  county  court  of  the  county  of  Albnny,  tlie  plaintiff  ahaQ 
recover  no  costs  or  difburiwnieiUa  udIvhe  he  Hball  recover  five 
hundred  dollars  or  more.  In  all  nctinos  hereafter  brotiKht  in  the 
supreme  court,  triable  in  the  county  of  New  Ycirk  or  the  county 
of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kinga  county,  whicb  oould  hav«  been  .bronsbt, 
except  for  the  amount  c]ninit>d  therein,  in  the  municipal  court 
of  the  city  of  New  Yorlc,  and  in  which  the  defendunt  shall 
have  been  aerveil  with  procpBs  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disburai-ments  unlea*  he 
Bholl  recover  two  hundred  anil  fifty  dollars  or  more.  The  tact 
that  in  nnr  action  a  plaintiff  is  not  entitled  to  cnsta  under  the 
provisions  of  this  snbdirlMon  xhall  not  entitle  tbe  defendant  to 
costs  under  the  nest  following  aeclion. 
r,.   100*.  di.  HOT:  L.  1010,  rh.  m*.     Id  eff«t  Sppt,   1.  MM. 

i  8^ZB.  Wken  dcfcadtkHt  ratllleil  to  cobIh  at  coarse.    Rale 
~  r  more  defeodaata. 


The  defendant  [s  entitled  to  costs,  of  course,  upon  the  render- 
'     Inst 

But   where,  in   such  an   action  atcainat  two  or  more  defendants. 


lug  nf  ftnni  judcment.  in  an  action  specified  in  the  last  section, 
"nlesB   the   plaintiff   Is   entilleil   to   costs.  ■««   therein   prescribed. 


the  plaintiff  in  entitletl  to  costs  ngoinst  one  or  more,  but  i.__ 
against  all  of  them,  none  of  the  dprcndniits  are  etititloil  to  conts, 
of  course.  In  thnt  cnw.  costs  may  he  awnnled.  in  the  discretion 
of  the  coort,  to  any  defendant,  nsainst  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  nn  answer,  and  was 
not  nnited  in  Intcrpst.  with  a  tie  fend  nut,  against  whom  the 
plaintiff  is  entitled  to  co«te. 

Id..  i>*rt  of  II  !K«.  SOS. 

f  3ZS0.  lAm'd,    1900.1      V^en   eoals    are    Alaeretlonarr. 
Except  Bs  prescribed  in  the  last  two  sections,  the  conrt  may. 
upon   the  reinIerJng  of  a  final  jnilxmcnt.  iu  its  discretion  award 
costs   to  any  party  in  snch  aum  not  exceeding  the  total  amount 
«attaori«ed  by  statate  as  to  the  court  shtil)  seem  juat. 

U.,  put  of  1  SOe;  L.  UW,  cb.  ML     Id  eSwt   OM.  1,   1«M         ,  .,,1  . 
MAI  "'X''^ 


.   irkere    ••-reiml    Kotloas   an 

Wlier^  two  or  uiorp  actiimH  an>  brougbt,  in  a  cibp  sp^'cifieil  hi 
sei'tion  4fVl  of  tbia  act,  or  otherwisp  for  ttae  same  caiiiie  uf  artirni. 
QSniiiHt  persons  who  miKbt  have  been  jciined  as  ileFeiidants  in 
one  action,  coHta,  othpr  (ban  diBbnrspmenfB,  eaniiot  b*  rproremi, 
upon  th«  final  judgment,  by  tbe  plaintiff,  in  more  Ihnn  one  ac- 
tion, wliieh  shall  be  at  bin  election.  But  tbia  prohibition  doe* 
not  apply  to  n  caHe  where  the  plaintilT  joinit  oh  defendauis,  in 
each  action  hrousht,  ail  thf  persons  liable,  not  previnuitly  sued, 
who  can,  with  reasonable  dilieence.  be  foutid  within  the  Htate; 
or,  it  the  action  is  brangbt  in  the  city  (-ouct  of  the  city  ol  New- 
Yurk,  or  a  county  court,  within  the  city  or  county,  as  the  caie 
may  be,   where  the  court  is  located- 

1d..  tmrt  or  I  804.     B*r.  ilw.  S  B.  B.  fllS.   I  »  (3  blm.  «t8):  U  IIM, 

I  32Sa.  Interlocatorr  coat*  apQa  l>an«  of  law. 

Where  an  issue  of  law  and  nn  tssne  of  fact  are  joln^.  between 
the  same  partleH  to  the  sanie  action,  and  the  issue  of  fact  re- 
malnB  andisposed  of,  when  au  interlocutory  jiidKment  is  rendered 
upon  the  Issue  of  law;  the  iDterlocutory  JudRinent  may,  in  the 
discretion  of  the  court,  deny  coats  to  either  party,  or  award  costi 
to  the  preraiiinK  party,  either  alMolutel;,  or  to  abide  tbe  ereut 
of  the  trial  of  the  issue  of  fact. 

See  Z  R.  B.,  i  28. 

I  SSBS.  I«.i  kow  eollHjted. 

Section  TJ9  of  this  act  applies  to  interlocntorr  costs,  awarded 

as  prescribed  In   the  last  section,  as  If  they  were  costs  of  a  motion. 

I  3334.  CoBta,  ivkere  tkcre  are  acTeral  !■■■■«■  at  fact. 

In  an  action  specified  In  section  3228  of  this  act.  wherein  tbe 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  Ihruph  of  fact  are  joined,  if  the  plaintiff  recoyers 
upon  one  or  more  of  the  iasnes,  and  the  ilefeudant  upon  the  olh*r 
or  others,  each  party  is  entitled  to  costs  nKnlnat  the  advcme 
party,  nnlcaa  it  ix  certified  that  the  nulwtantial  catuw-  of  action 
wns  the  same  upon  each  issue:  in  which  case,  the  plaintiff  only 
is  entitled  to  costs.  Costs,  to  which  a  party  is  so  eotitled.  mnsl 
be  included  in  the  final  judfrnient,  by  addlUR  them  to.  or  offiwt- 
tint;  them  asainst,  the  .sum  awarded  to  the  prevailing  party:  or 
otherwise,  as  the  case  roiiuires.  But  this  section  does  not  en- 
title a  plaintitT  to  costs,  in  a  case  specified  in  subdivision  fourth 
of  section  3228  of  this  ad,  where  he  is  not  entitled  to  costs, 
as  prescribed  in  that  subdiTision. 

S#«  9  B.  S.  SIT,  I  90  (2  Bdm.  Ml). 

1  323S.  Id.)  after  dlscoDlIkaaaee  npon  aman-pr  «f  title. 

Where  an  action,  brotight  before  a  justice  of  the  peace,  or  to 
a  district  court  of  the  city  of  New-York,  or  a  Justice's  court  of 
a  city,  has  been  discontinued,  as  preecribed  by  law.  npon  the 
deliyery  of  an  answer.  showlnK  that  title  tn  real  properly  «"l" 
come  In  qncstion;  and  a  new  action,  for  the  same  canw.  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judatnent  Is  rendered  in  the  new  action.  Is  entitled  to  costs: 
except  that,  where  final  judgment  is  rendered  ther^,  1b  faTor 


ol  tb^  defendant,  upon  the  trial  at  aa  iMlle  of  fact,  tbe  plaintiff 
U  entitled  to  costH,  unless  it  is  certified,  that  the  title  to  real 
property  cune  in  qneatiou  on  llie  trial. 

Co.  Pne.,  il  eo  tad  «l. 

I  SSStt.  CoBta  at  n  moUoD. 

CostH  npon  a  motion  in  an  action,  ivhere  Uie  coats  tberMf  are 
not  Bpecially  rpjculated  iu  this  aot,  or  upon  h  reference  made 
purenant  to  Bections  B23,  624,  ^T,  or  1015  of  thiti  act,  ma;  be 
awarded,  either  abiioliitely  or  to  iitiide  tbe  event  of  the  uctiun, 
or  of  the  reference,  to  any  party,  in  tbe  diBcrcllon  of  the  court 
or  Jndse. 

M..  put  Ot  I  SU.     Sw.  tlao.  L.  1S40,  cb.  38G,  I  IS  (4  EKtm.  6W). 
I  3237.  The  (aresolnv  ■ecllvas  limited. 
The  foregoing  Beetions  of  this  article  do  not  affect  the  rccoT«ry 
of  costs  apon  an  appeal. 

I   SZStf.  CoBta  ttpOB   apveKl  from  flaal  Jadxmiiml. 

UpoD  an  appeal  from  tlic  final  judgment  in  an  action,  the 
recovery  of  costs  is  reenlated  ait  follows; 

1.  In  an  action  spectfied  in  Ecctiou  .'!228  of  this  act.  tha  re- 
epondent  is  entitled  to  ccwta  upon  the  aoirmaiice,  and  the  appet- 
lant  npon  the  Tevcnial,  of  the  Judgment  appealed  from;  except 
that,  where  a  new  trial  in  directed,  coatB  inaj_  be  awarded  to 
eitlier  party,  absolutely  or  to  abide  the  eyent,  in  the  diiicrctitHi 
of   the   court. 

2.  In  every  other  action,  and  alKO  where  tbe  final  jiidginoBt 
appealed  from  is  alSrmed  in  part,  and  reversed  in  pact,  cosU 
may  be  awarded  in  like  manner,  iu  the  discretion  of  the  court. 

Co.   Prw..  put  of  I  300. 

I  383%  Id.)  Bvon  appeal  Irem  latcrloc>lt«rr  Ja.dca»e«l  or 

Upon  an  appeal  from  an  interlociitory  jndfcment  or  an  order, 
in  an  action,  cofts  are  in  the  discretion  of  the  eonrt,  and  may 
be  awarded  absolntely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  la  taken  from  an  order  granting  er  re- 
fasing  a  new  trial,  and  tbe  deriflion  upon  the  appeal  refuses 
a  new  trial,  tbe  reapo«ideiit  is  eotiHeil.  oc  conrse,  to  tbe  .eoalB  of 
the  aPPeal- 

2.  Where  an  appeal  in  taken  frntn  an  order,  refusme  a  rew. 
trial,  and  an  upiienl  is  aim  taken  from  tbe  jiidKmcnl  rendered 
apon  tbe  trial,  neither  purty  U  eutitli'd  to  the  costs  of  the  appeal 
froni   the  order. 

do,   IToc.,  II  306  ana  315. 

I   S210.  lAm-d,  1W41.I      Id.t  In  a  Bpedal  proceedlnK. 

Costs  in  a  special  proceeding,  instituled  in  a  court  of  recot^, 
or  npon  an  apjH'al  in  a  aiit'i'inl  orocomlln^  taken  to  a  ooort  of 
rcrord,  where  the  costs  thereof  nre  not  Kpecially  reeulated  In 
thiB  net,  may  be  awarded  to  any  party,  in  the  discretion  of  tne 
court,  at  the  rates  allowed  for  fiinilnr  serriceB,  In  an  action. 
brotie^ht  In  the  anme  court,  or  nn  appeal  from  a  judgment  taken 
to  tbe  same  conrt,  and  in  like  manner. 

S«  L.  ISM,  dL  £70.  I  3  (1  Edn.  882;  S  U.  133);  Uso,  II  2080,  21i». 
•048,    SSttt  WU,  2401,    3W,  2UM,  ante. 


ii.  i-.<i",G(Hinlc 


out  of  any  money  ij 


BeattkUioiia  regpecling  tht  ouMrMng  of  eotU  int  partiatiar  oaaa. 

•k.  SMI.  CofU  amlBit    [1id    SUte:   boir  pold. 

SZil.  0«U    vbtn    ■cIIoD    brouslit     bj    swpl*    on    nUtloa    «t     irtfU* 

SMS.  Id!:  lai  tlia  bcnaflt  of  i,  Knntr,  ne. 

B3M.  ChU,    KBilnst    ■    Kbgol    oHlKr. 

^U.  Id.i    lEilmt   ■    muDldinl    cwpontloD. 

S21T.  0«ti  la  »M  of  tniufer,  etc.,  of  cawg  of  tcUoa. 
I  8X41.  0€iiita  HKKiait  tke  State)  how  paid. 
WlieT«  coatH  arc  RWiirded  HKainst  tbe  people  of  th»  State  in 
•n  action  or  a  ipcclal  proceeding  bcouBht,  by  n  public  office. 
pursaH.iit  to  any  provision  Of  law,  nnd  tho  pmo(?eding^  ha.T<^  nnt 
Men  atnyed,  by  appeal  or  othvrwlup;  the  comptroller  mnst  dnw 
—  rnnt  upon  the  trCBsurcr,  (or  the  payment  o(  the  eoati, 
ny  money  in  the  treasury,  appropriated  for  that  nnrpote, 
1  the  produMion  to  him  of  an  exemplified  eopy  of  the  fndg- 
Bwnt.  or  order  awnrdlnK  the  coats,  and,  where  the  amoQDt  n 
not  fixed  thereby,  of  a  taxed  bill  of  coati:  aecampanted,  in  either 
CBie,  with  a  certiflcKtc  of  the  attomcy-geiieTal.  to  the  effect 
that  the  action  or  epedal  proceedlnft  wsa  biniifibt  porsnant  to 
taw.  The  feea  of  die  clerk,  for  the  exemplified  copy,  muat  be 
eertiSed  tberenpon  by  him,  and  included  In  th*  warraat. 
9  R.  a.  SBS,  I  14  <3  Kdm.  BT3). 

I  SI49.  Ooata  vrliere  aotlvs  broasbt  l>7  people  «■  relatlBB 
of  private  peraon. 

Where  an  action  la  broug-ht,  in  the  name  of  the  people  of  ibe 
State,  upon  the  relation  of  a.  private  corporation  or  Individnal. 
aa  prMnrrlbed  in  aection  1986  of  thla  act,  a  Jndftmcnt,  nwa^inK 
coats  to  the  defendant,  must  award  them,  against  tbe  relator. 
In  the  first  (nstance:  and  aKsinat  the  people,  only  in  case  an 
eiecntion,  issned  tfaereupMi  against  the  propertr  of  tbe  relator, 
is  returned  nuaatlafied. 

Go.  Proe.,  part  sf  |  BIS. 

1  S>4a.  M.1  for  «l>e  bemoSt  of  a  e»ma.tj,  i**- 

In  an  action  or  a  special  proceeding,  brought  In  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
estnliUsfi  0  rfeht  or  cinfm,  (or  the  benefit  of  a  county,  city, 
town,  nr  village,  coHts  ahall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  mast  be 
awarded  againgt  tJie  body  (or  whose  benefit  the  action  or  special 
proceeding  was  brought. 

u.,  1 130. 

I  S>44.  Ooata,  arainst  a  aehool   ofloer. 

Costa  cannot  be  awarded  to  the  ptalntilF,  in  an  action  agalnrt 
a  school  ofilcer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  accooat 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act,  refusal  or  omission  might  have  been 
tbe  BQbJect  of  an  appeal  to  the  State  sODerlntendent  of  puWc 
iDstmctlou.  and  where  it  la  certified  that  It  appeared,  npon  the 
trial,  that  tha  defendant  acted  In  good  faith.    Bat  thli  mcHm 


does  not  npply  t , „ ,  .. ,,.  , 

ipecial  proc«ediDK.  to  entone  a  declBion  ot  tile  Bap«rinteDd«Dt 
L.  lB6^Bh.  »5,  i«  wun.  Ml). 

I   324D.     [Am'd,  ISOn.J     Id.|  ■sBlnat  a  n«nlclpal   oorp«rii- 

Costs  cannot -be  kwardMl  to  the  plaintiff,  in  nn  actioa  ««aInBt 
a  munioipe)  corporation,  in  which  the  compluint  deuiandH  a  jadK' 
men*  (or  a  ^mn  of  aioney  only,  nnlcM  the  (riofm,  on  wKIpB  the 
action  Is  founded,  wan,  before  the  commencement  of  the  artloH.' 
pTMented  to  tbe  boaid  «t  Bncb  eorporalion  bHTtiiK  lli»  power  lo 
audit  the  Mitae,  or  to  its  chief  fiscal  officw,  at  lean  Den  dsya 
bvfore  (bo  commencement  of  Mtld  tetlon.  ' 

L.  inv  ell.  xa,  I  1  (4  Bdm.n));  L.nW, et.cn;  t.  INe,flb.B».      ibsOmkA^.  t 

I  3240.  Id.)  by  or  oVBlnat  o«  eseeator,  cto. 

In  an  action,  l>E0U8bt  by  or  against  an  exMutor  or  odmlala- 
trator.  In  his  rcpresentatiTe  capnclty,  or  the  tt«**«e  of  *■ 
ezprosB  trOHt,  or  a  person  expressly  anthorlie^  by  lUktUte' tP 
sue  or  lo  be  sued,  costs  must  he  awarded,  ns  in  nn  action  by  or 
asainat  a  on'son,  prfMecnting  on  defiadfaie  In  ki>  own  xwtt, 
except  ns  otherwise  prescribed  in  Becliona  1835  »*d  1836  a(  Um, 
act;  bnt  they  ore  eicliisively  chargeable  npon,  and  colleclible 
irani  fhp  estate,  fund,  or  person  represmted,  onfcag  the  Court 
directs  them  to  be  pnld,  by  the  ptirtr  peraonally,  fw  mlsmansjje- 
ment  or  bad  faith  In  the  prosecution  or  defence  of  the  action. 

Od,  Ptoc.,  [Krt  ot  I  BIT. 

t  SMT.  Costs  Iti  ease  of  IMnsfer,  Hb.,  oI  caaa*  M  ae<tok. 

Where  nn  action  1b  brniiitht  in  the  name  of  anotier,  by  a 
transferee  of  the  canse  of  action,  or  by  the  othet  person,  who 
la  beneficially  interdnted  therein:  or  where,  after  (he  comrneiice- 
meat  of  an  action,  the  canse  of  aetloa  beeomes.  By  fransfer  ot. 
otherwise,  the  property  of  a  person,  not  a  party  to  the  acttmi;' 
the  transferee,  or  other  person  so  intercBted,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff;  and,  where  costs  are  awarded  Bsainst  the  plaintiff, 
the  conrt  may,  by  order,  direct  the  person  bo  liable  to  pay  them. 
Kxcept  in  a  case,  where  he  conld  not  hare  been  lawfully  directed 
to  pay  costs.  perGonnily.  if  he  had  been  a  party,  as  prescribed 
fa  the  last  Becfion,  his  disobedience  to  the  order  is  a  contempt 
cf  conrL  Bnt  this  section  doea  not  apply  to  a  case,  where  the 
person  bo  beneficially  interested,  is  the  attorney  or  cottDsel  for 
the  plnintlff,  if  hia  only  benelicial  Interest  consists  of  a  rieht  to 
a  portion  of  the  anm  or  property  recoTcred,  as  compenaation  for 
bis   aerTlces  in  tbe  action. 

M^  f  m;  2  B.  B.  ei>,  i  4i  (2  Edai.  ««). 


DoliiHihyGoOHlc 


uATicLa  thiud. 

MiieeUaneou*  provitiona. 

•m.  B348.  OrtUcBle  enllUlng  partr  to  «■(■  or  Idcrii 
•3411.  Coati  anlni 
SUO.  lU*  tltla  D 

3M8.  CcrUOcule  cntltllav  partr  to  eoaU  or  jaereml 

Where,  npon  the  trial  of  *n  action,  tbe  title  to  real  p«<<ibO 
ootOM  in  quMtlon,  or  sb;  fact  appears,  wbereby  either  putj 
becomfv  entitled  to  costs,  or  to  the  increased  coit>  apecWed  h 
■ecUoD  3258  of  this  act,  the  judge  presiding  at  the  trial,  o*  tbe 
referee,  muat,  upon  the  application  of  tbe  part?  to  be  benefitrd 
theiebr,  either  before  or  after  the  verdict,  report,  or  dedaiao 
la  rendered,  make  a  ceriiflcatc,  stating  the  fact.  Snch  a  certif- 
cate  b  the  onlj  competent  evidence,  aa  to  the  matter,  bftore  tbe 
tazins  oSeeF. 

I  B.  B.  «M,  I  B  C>  Mm.  TI). 

I  8X4S.  OoatB  MOlnat  iMfSMt  ylalatUti  vVllMtlUe  •( 
*>»«««  Bd  Utem. 

Where  costs  are  awarded   against  an  Infant  plaintli^   tbq 


ma;  be  collected,  by  execution  or  otherwise,  from  his  naidiaa 
ad  litem.  In  like  manner  aa  if  the  latter  was  the  plaiutiiL 
OS.  Pmc.,  g  aiSi  3  O.  8.  K3,  H  IS  ud  IS.  IM  I  4W,  aato. 

I  SaVO-  tlilB  title  not  to  mMeet  aveelal  pmylaloBa  sf  Ia« 

This  title  does  not  affect  any  proTision  contained  elsewbtre 
In  this  act,  or  In  anr  other  statute,  remaining  nnr^iealed  afUr 
this  chapter  takes  effect;  whereby  the  award  of  coats  is  spedaJlr 
regulated,  in  a  paitlcnlar  caM^  othetwiae  tkaa  as  pt«scdbed  is 
tUs  title,  .. 


DoliiHihyGoOJ^Ic 


TITIiE  n. 
Plxlng  the  amonnt  of  eocte. 

a*  mowed  It  OHtg;  dlibniMinent*. 
AATICI^   FIR§T, 

Swma  atioioed  aa  cagta;  diahttraemenit. 


In  f orertd 


r.  Additional  allowance  I.   .  ._ ,  __ 

"  B  (owgDliig  aectloni 


3180.  CosU  DpDa  ■  KltlenEQI. 

SZei.  Tlila  inlcle  not  t«  affect  apealal  proTialoni  of  law. 

i  S3SI.  [An'd,  1S90,  1890,  IftOl.]  Amonnt  of  eoata  Kene»U7. 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  ttke  fol- 
lowing rates: 

1.  To  the  plBlnUC: 

Por  oil  proceedings,  before  notipe  of  trial,  In  an  action  epeci- 
fled  Id  section  420  of  this  aot,  fiftpen  dollars;  in  ever;  other 
action,  twenty-five  dollars. 

For  each  additlonai  defendnnt  served  with  the  aummons,  not 
exceeding  ten,  two  doilars;  and  tor  each  necessary  defendoot,  in 
exceas  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointnipnf  of  a  guardian  or  guardian  ad 
Utem,  for  one  or  more  in. ant  defendants,  ten  dollars. 

For  procQring  an  order  directing  the  service  of  the  bu ""  """ 

publication  thereof,   or  personaliy,   without  the  state,  ■ 
more  defendants,  ten  dollars. 

For  procuring  an  Injunction  order  or  an  order  of  arrest,  ten 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  aa  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [AmM,  1»OT.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  tablng  the  deposition  of  a  witness  or  oC  a  party,  as  prer 
scribed  in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  Act,  ten  dollars. 

Vor  drawing  interrogstories,  to  be  annexed  to  a  eommi!>Bion,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  rfghty-eight,  nine  hundred  and  twelve,  nine  hundred'  and 
ddrteen,  and  three  thonsand  one  hnndred  and  seventy-one  vf  thla 
act^  ten  dollars. 

For  the  trial  of  an  issue  o(  law,  twenty  doHan. 

""     the  trial  of  an  issue  of  fact,  orthe  assessment  of  damagec 


sttrsaant  to  sectloa  one  hundred  and  ninety-four  of  tUs  act, 

dollars;  and,  where  the  trial  neceasar"  " ' *""' 

days,  ten  dollars  in  addition  thereto. 


doUars;  and,__where  the  trial  neceasarily  occupies  more  tiian  tVD 


i  wn  COSTS.  &  SI,  t. «,  K 1 

For  making  and  urvlug  «  caH&.'tn«ntr  dollars;  and,  irhen  th« 
ease  necesBaril;  contains  more  ma^  fiEtj  folios,  ten  dollars  ii 
addition  thereto. 

For  making  and  lervlDg  ameadmeutB  to  a  case,  twent;  doUan. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  applicatioB 
tor  jndgment  upon  a  apedal  verdict,  the  same  Earns  ai  upon  an 
■ppeal,  as  prescribed  in  sutxIiTision  fourth  of  this  section. 

Upon  any  other  motion,  ol  apon  a  roCerence  specified  in  sectjog 
three  thonsand  two  bundred  and  thirty-aii  of  this  act,  to  «a^ 

Krtf  to  whom  co«la  are  awarded,   a  sHm  fixed  by  the  court  oi 
Ige,  not  exceeding  ten  dollars,  besides  necessary  disburseineDta 
for  printing  and  referee's  lees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  aBsessment  of  damages,  pursuant  to  section  one  hnn- 
dred  and  ninety-four  of  this  act.  is  had,  for  all  proceeding*  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  piirnuant  to  seotion  one  hundred  ninetj-foui  irf  this  act, 
twent;-GTe  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  ncmsnrily  on  the  calendar,  and  for  eadi  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
eseeeding  fire,  at  which  the  cause  is  neccssarfly  on  ifie  calendar. 
•iclnAug  the  term  at  which  it  Is  tried,  or  otherwlM  finaUy  dla- 
posed  of,  ten  dotlnm. 
L.  1901.  ch.  SZl.    In  iSrc)  S^pt.  1,  1901. 

4.  [Am'd,  1002.]  To  either  party,  upon  on  appeal  to  the  sn 
preme  court  from  nn  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  I'ork; 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  froiu  the  dty  court  of  the  city  of  New 
Tork,  taken  from  au  Interlocutory  orJinol  judfiiuent,  or  froui  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
Neiv  York:  or  upon  an  application  lo  the  appellate  dirlslon  of  the 
supreme  cofirt  for  a  new  trial,  or  for  Judgment  upon  n  yerdict, 
rendered  subject  lo  the  opinion  of  the  court,  or  where  ejceptions 
are  ordered  to  be  heard,  In  the  Bmt  instance,  at  a  term  of  the 
appellate  diTision  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  (he  »p- 
pellnfe  division,  not  exceedmg  five,  of  the  supreme  court,  at 
which  the  cause  is  neeesxarlly  on  the  calendar,  excluding  the  term 
at  which  it  Is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
nine  costs  awarded  to  the  siiceessful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  foxable  disbursements. 

L.  11*2,  eb.  BIB.  IP  tttect    3fpl,  1,  IWM. 

5,  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 
Before  argument,  thirtr  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding,  tea.  at  which  the  canse  is  on  the 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwla* 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  1^  the  court  of  appeals,  the  coart 
may,  in  its  discretion,  aiso  award  damages,  by  way  of  costs,  lor 
the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of  (he 
Judgment;  or,  where.it  was  rendered  upon  on  appeal,  upon  U* 
amount  </!  the  original  judgment 

Co.  Proc.,   H  SOT  ud  SIS)  L.   ISM,  cli.  9te.    Id  vEtsct  B«pt*nib«  1.  UM, 

I.  IBM,  ch.  aw.  ,^-„ 


c.  31.  t.  3,  ».  I  COSTS.  g§  S8l»-flS 

I  BOBt.  AAani«M>l  Ktlowanee  to  Jilalatlfl  In  tore«1ti*ai>e, 
I^Krtltlfiii,   «te. 

Wbere  th«  action  is  brought  to  foreclose  a  mortgage  spou  real 
propertj;  or  for  the  partition  of  real  property;  or  to  procuM  an 
■djudfcHtioQ  npou  a  will  or  other  iDBtmment  in  wriutiK:  or  to 
compel  the  determinatiou  of  a  claim  to  real  property:  or  where, 
in  auy  action,  a  warrant  Of  attachment  against  property  h^ 
been  Uaued:  the  ijlaiutiff,  iF  a  final  judsment  is  rendered  la  bia 
fttTor,  and  he  recovt^rs  coata,  Is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  eHUmatcJ  upuu  tbe  amount  found  to  be  due  upon 
tbc  mortgage;  or  the  Talue  oF  thi.'  propert;  pnrtitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  uf  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  aa  the  caaa 
m^  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additiinuil  lum,  not  ezoedins  fonr  hundred  doJlaca, 

Upon  an  additional  sum,  not  exceeding  one  thousand  doUari, 
two  per  centum. 

Where  such  an  action  Is  settled  before  judgment:,  the  plaintiff 
!■  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-halF  of  tbooe  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
KAge  debt  is  not  diie,  if  the  final  judgment  dircctu  the  sale  of 
the  whole  property,  as  prescribed  in  section  1U37  of  this  act,  the 
pt^rcentages,  specified  in  thia  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  uie  ^fle 
of  a  part  only,  as  prescribed  in  section  163S  of  thja  act,  they 
must  De  computed  upon  tbe  sum  actually  due;  and  il  the  cffurt 
thereafter  grants  an  order,  directing  tbe  sale  of  the  remaindu, 
oc  a  part  thereof,  the  percejitacet  must  be  computed  upon  the 
amount  then  due;  but  tbe  aggregate  of  the  percentages  ahall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  tbe  entira 
■am  aecured  by  the  mortgage  had  been  due,  when  final  Judgmeiit 
vaa  rendered. 
Oik  Pnc,  H  »8  iDd  30S.    •■•  Bato  «. 

I  aaSK.  {Ain'a,  ISftO,  IfieS,  ISM,  l«On,  ISOO.I  A)i«M<«nal 
■lloivaaee  t*  eltbsF  itmrtr  la  dUBcnIt  n<  oerlaln   other 

In  an  action  bronfriit  to  foreclose  a  mortgage  nprni  rea>  propetty 
or  for  the  partition  of  real  properly,  or  hi  a  dlttcutt  anil  ntr.ior- 
dinarj  case,  (where  a  defense  baa  been  intetjwwed  in  an  action), 
or,  except  in  tbe  first  and  second  judicial  districts,  in  a  specijil 
procecdluK  br  certiorari  to  review  nn  ftsscssmcnt  under  artiSe 
thirteen  of  the  tax  law.  and  the  acts  amending  tbe  sitme,  tbe 
court  may  also,   in  its  discretion,   award  to  any  party  a  further 

1.  In  an  action  to  foreclose  n  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon,  the  sum  dup,  or  utaimod  to 
be  due  upon  tt^  mortgage,  nor  tlie  aggrcente  sum  of  .two  hun- 
dred dollara. 

2.  In  any  action,  or  special  proceeding,  ^iscified  In  iJiis  section, 
where  a  defense  has  been  interposed,  or  in  an  action  for  the 
partition  of  real  property,  a  gum  not  exceeding  five  per  centum 
Bpon  the  sum  recovered  or  claimed,  «r  the  value  of  the  subject 
matter  involved.  .  -    :. 

Id..  I  309;  L.  IgDS,  ch.  ETI ;  L.  letti  rb,  81;  L,  ISeS,  ch.  396;  L.  1003, 

d.  Sie.    Am'd   by    L.    isno.    ch.    er;.    I    3,    Siv  n<>(«   so   oC  notn  or  Boaid 
«tf   BUtnttWT   CODMUdltiaii  at  end   of  cod?.    3«  Bnle  40. 


But  all 


t   all   the   Hums  awarded   to  the   plaintiff,   as   preBcrlbcd  li 

HctiMi  3252  of  this  act,  or  to  a  partr  or  two  or  more  paitie* 
on  the  Buae  eid«,  as  prescribed  Id  the  last  aenteace  of  wctiia 
82SL  of  this  act,  and  Id  BubdiTision  second  of  the  Ikst  wctu^ 
caauot  exceed,  in  the  aggregate,  two  thansand  dollars. 

I  8SSB.  [Am'a,  IHon.I     Costi  apon  KdlonrnuicBt  of  trl«I. 

Where  an  application  (b  made  to  a  court  or  a  referee,  to  id- 
jourQ  B  trial,  tne  payment  to  the  adTeree  party  of  a  tarn  not  I 
•xeeeding  ten  dollars,  or,  in  the  dty  court  of  the  city  of  Stw-  \ 
York,  a  sum  not  eii-eeding  five  dollars,  besides  the  fees  of  Ki  i 
witnesses,  and  other  tiivabte  disbursemcats,  already  made  re  \ 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  nuj  ' 
be  required,  as  a  condition  of  grantlnK  the  adjournment. 
Id.,  I  B14;  L.  IBfiS,  ch.  BIT.  purl  oC  i  4;  L.  IMS,  cb.  »ML 


I  SaM.     [Am'd,   189S.1     mBbnraemtntts   to   b*   lB«la«ed  la 

bill   o(   CDltB. 

A  party  to  whom  coats  are  awarded  in  an  action  is  eotllM 
to  include  in  his  bill  of  costs  his  necessary  disbursements  at  fol- 
lows: The  lesal  fees  of  witnesses  and  of  referees  and  other  otD- 
een;  the  reasonable  compensation  of  commissioners  taking  dt- 
positions;  the  legal  fees  for  publication  where  publication  il 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  mm 
Of  a  deposition,  or  other  paper,  recorded  or  filed  In  any  putwe 
office,  neccBBnrlly  used  or  obtsined  for  use  on  the  trial;  c(^m 
of  opinions  and  charges  of  judges;  the  reasonable  expenaea  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  rf 
the  court;  prospective  charges  for  the  expenses  of  entn^og  isd 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  ind 
returning  one  execution  thereon.  Including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  VI 
taxable,  according  to  the  course  and  practice  of  the  court,  or  h< 
express  proTlalon  of  law.  Searches  afterting  property  situate  ti 
«ny  eonnty  in  which  the  ofllce  of  county  clerli  or  register  i»  * 
■alaried  one,  when  made  and  certified  to  by  title  insarance.  all- 
street  or  searching  companies,  orgnniited  and  doing  business  unto 
the  Mm  of  this  State,  may  be  uned  ia  all  actions  or  spedsl  pro- 
ceedings ia  which  official  searches  amy  be  used,  in  place  of  ani 
with  the  same  legal  effect  as  such  official  searches,  and  tin 
expenses  of  searches  so  made  by  aaid  compaoicfl  shall  be  taitblt 
at  rates  not  exceeding  the  cost  of  similar  offldal  sekrcbes. 
Id.,  I  BU.  Bin-d;  K   IBM),  eta.   SBl. 

I  82BT.  TncreiiBed  damsKeB  not  to  carry  IncrMwed  (wat*, 
A  plaintiff,  who  recovers  double  or  other  IncresBcd  damaged 
does  not  thereby  become  entitled  to  more  than  single  coats;  ex- 
cept where  it  is  otherwise  sperially  prescribed  by  law, 

S  B.  8.  BIS,  i  23  (3  Edm.  (140). 

I  MM.  When  defendant  entitled  to  Inereiued  eottm. 

In  either  of  the  following  cases,  a  defendant,  in  whose  fa** 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complidBt 
deraands  judgment  for  a  sum  of  money  only,  or  to  recorer  a 
chattel;  or  a  final  order  is  made.  In  a  special  proceeding  itisti- 
tnted  by  a  State  writ,  is  entitled  to  recover  the  costs,  preacrfbrf 
m  section  3251  of  this  act,  and.  In  additioa  tliereto.  om^u 


0.  ai,  t.  8,  a.  I  C09T8,  §§  8M»-«I 

1.  Where  the  defendfuit  ts  or  was  a  public  ofllcer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
offlcer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  hiro  by  virtue  of  his  office,  or  an  alleged 
omiBBton  by  him,  to  do  an  act,  which  It  was  hia  official  duty  to 
perform, 

2.  Where  the  action  was  brought  againat  the  defendaat,  by 
reaaon  of  an  act  done,  by  the  command  of  such  an  officer  ot 
person,  .or  in  his  aid  or  asaiatance,  touching  the  duties  of  the 
«fflce  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
tailing  a  distress,  making  o  Bale,  or  doine  any  other  act,  by  or 
under  color  of  authority  of  a  Btntute  of  the  State.  , 

But  this  aection  doea  not  apply,  where  an  oCBcer,  or  other  per- 
son,  specified   berfin,   uniteH   In   his   answer   with   a   person   not 
entitled  to  ench  additioDal  costs. 
3  R.  s.  eie.  I  21 

I  3269.  Incretiaed.  dlabiiFaenaciila  not  alloTred. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  low  for  his  services. 
Id.,  I  as.  am'd. 

I  S2«0.  CoBtui  nwoB  ft  ■etllcnent. 

Wbere  an  action,  specified  in  section  3228  of  this  act,  Is  settled 
before  jndgment,  no  greater  sum  shall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  325X  of  this  act. 

Co.   PiDC..  I  813. 

I  SXei.  TUa    AFllcle    not   to   itBeet    apeolal    proflalona    at 

This  article  does  not  affect  any  provision  contained  elsewhere 
In  this  act,  or  In  any  other  statnte  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  ouerwise  than  as  prescribed  In  tbia 
arttcfe. 

sn 
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tM.  ISSl.  OMti;  ho*  Uxtd.     JUlowuices,  etc;  t»w  oraiHitaa. 

a2M.  Dntr  of  tulng  «fflc«r. 

aaHT.  ADdiTlt  reapectlns  dlibunsmcnti. 

I  81MS.    Ooatai    iurw    tase«.    Alloir^nciea,    etc.)    lioir   ooai- 
pated. 

CoHtH  mnat  be  taxed  bf  the  clerk,  upon  tlie  applicatioD  of  the 
Ttj  entitled   thereto;   except  that  the   court  may  direct,   tlut 


Si 


jterlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  bj 
K  Judge.  The  clerk  must  insert,  in  the  Judgment  or  finul  order, 
the  amount  of  the  costs,  aa  taxed.  In  a  case  where  the  coaU 
are  in  the  discretion  of  the  court,  the  report  or  deciaion,  or  the 
direction  of  the  court  lor  final  Judgment,  uiion  a  default,  w 
after  a  Jury  trial,  must  epecify  which  par^  or  parties  tlxe  enti- 
tled to  costs;  bnt  the  amount  of  the  coats  must  be  oscertaitted 
bj  taxation.  The  allowance,  specified  !n  section  3252  of  thli 
act,  mast  be  computed  b;  the  clerk  upon  the  taxation;  bnt  the 
Talue  of  property,  required  to  be  ascertalued  for  that  purpoM, 
muat  be  ascertained  by  the  court,  unless  it  has  been  fixed  by 
the  decision  or  report,  or  by  the  Terdlct  of  the  Jury,  upon  wbh* 
the  final  judgment  ia  entered;  eicent  that,  in  case  of  actual  par- 
tition, it  must  be  determined  by  the  commiiBiOBere. 

Co.   Froc.,    put  at  I|  811   and  SOS. 

I  saw.  Notice  of  tnntlOD. 

Costs  may  be  taxed,  upon  notice  to  the  nttoraey  tor  each  ad- 
verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxniion  must  be  served,  not  le» 
than  fire  days  before  the  toxntiou;  unless  the  ottorneys,  serring 
and  served  H-itlt  the  notice,  alt  reside,  or  have  their  oBices,  in 
the  dty  or  town,  where  the  costs  are  to  be  taxed;  In  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  cost% 
■peeling  the  items,  with  the  dlsbiirsemeDts  stated  In  detail, 
must  be  Bervet)  with  tbe  notice  of  taxation. 

Id.,  I  311. 

I  SS«4.  BvtiixiitlOM. 

Costs  may  also  be  taxed  withont  notice.  But  wberr 
they  arc  so  tnxcd,  notice  of  retaxatlon  thereof  matt  Imme- 
dlntety  afterwards  be  given  as  prescribed  in  the  last  section, 
b;  the  party  nt  whose  Instance  they  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  relaxation,  with  coats  of  the  motion,  to  be 
paid  by  the  party  in  defaolt.  The  court  may,  in  its  discretion, 
upon  the  apolicatlon  of  a  party  interested,  direct  a  relaxation  ot 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  most 
be  credited  upon  the  execution,  or  other  mandate  iaaned  to  en- 
force the  judgment 


a  motion  for  a  new  taxation.    The  order,  nude  npon  aneh 


motion,  may  allow  or  diiallow  any  item,  objected  to  before  the 
toziiig  officer,  io  whicb  case.  It  has  the  wect  ot  a  new  taxation; 
or  it  may  direct  a  new  taxatioD  before  th«  proper  officer,  aoecifr- 
ing  the  srounda  oi  the  proof,  upon  wUch  the  item  may  be  allowed 
or  disallowed  by  him. 

1  S3M8,  Daty  of  taxlBs  oa«er. 

An   officer,  aatliorlzed   to  fax  costs  in  sn   action  or  a  specisi 

Eroceeding,  must,  whether  the  tazatioD  Is  opposed,  or  not,  esam- 
le  the  bills  presented  to-htm  for  taxation^  must  satiate  niniMlf 
that  all  the  items  allowed  by  bim  are  correct  and  legal;  and 
must  strike  out  all  cbareea  for  fees,  other  than  the  prospecttre 
chsrses  eiprensly  allowed  hf  law,  where  it  does  not  ai>|>eBr  that 
the  aerticea,  for  which  tbey  are  charged,  were  necGMMTlly  per- 
formed. 
3  a.  s.  ««,  (  G  <i  Edni-  ers). 

I  SS8T.  ABdBTlt  rcBpeotlaK  dlsbancuEntH. 

A  charge,  for  the  attendance  ol  a  witnesi,  cannot  be  allowed 
wlthont  an  affidavit,  stating  the  number  of  days  of  his  actnal 
attendance;  nnd,  if  trarel  fees  are  charged,  the  dlBtanee  for 
wblch  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  Btadng  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  asc.  An  item  of  dUbursementa,  in  a  bill  of  costs,  cannot  be 
allowed.  In  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necesBarily  incurred,  and  to  be  reasonable  in  amount 

H.,  f  T;  0*.  Five.,  part  of  I  nl. 

8T8 
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BECURITT  FOR  COSTS. 
TITLBUZ. 

Security  far  cost*. 

•Ddant  mar  t«4b1»  MCorlt/  ter  «M 


sai«.  BegnlsH .- 

tan*.  NbHc*  or  »i«iitim;   W.  of  kBtUc 

SB7S.  JaitmciUoB  at  lurMlH.      AUi*>» 

tZK.  Otder   10   ilTe   HWttlon*;  Kraritj.    ±-nK™am»i. 

SSTT.  Kffect  of  fiilure  to  ober  order  w  glTB  iociirl[J(. 

SB7B.  14>blini  of  »ttoni»T  fqt  OMU  W  «rt«tn  aetlooa, 

tm.  TtaU  title  *ppllM  to  nnelal  mcMdUwl. 

I  »»».  {ADi'd,  IHHl,  1904,  1910.)  Wkca  dcfeadsat  mn 
reqalPC   aecailty    for   coata, 

Tbe  derendoDt,  in  an  aclion  brought  Id  o  court  of  record,  msj 
TMluipe  security  for  eosts  tu  lie  given,  as  pruncrlbi'd  iu  this  litfe, 
ivhpre  the  pliiintlff  wna,  when  the  action  was  commencei],  eitlwr 

1.  A  ixraon  residing  withont  the  state;  or,  If  the  action  it 
broiiKht  ill  a  county  court,  ereept  In  thu  couuties  of  AllMiiir. 
Kliifcs.  QiieenB  and  Richmond,  or  iu  the  city  court  of  the  ntj 
(If  New  York,  the  city  court  of  Tonkern,  or  the  city  toOTt  of 
AlUiny,  residing  without  the  city  or  county,  as  the  case  may  te, 
wherein  the  court  is  located;  or 

a.  A  foreign  corporation;  or 

3.  A  person  Imprisoned  iindcT  ezMntion  f«r  a  crime:  or 

4.  Tbe  official  assignee  of  r  person  so  imprisoned:  tbe  offldil 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  ban*- 
ruptcy;  where  the  action  is  brought  upon  a  cause  of  actjon. 
arising  before  the  anslgDHient,  tbe  sppointmenC  ot  tbe  truMt*. 
or  the  adjudication  In  bankruptcy. 

S  R.  S.  ese.  I  1  (3  Bilm.  014):  U  ISBl,  di.  170;  L.  UM,  di.  024;  I.  IW 
ch.  lis.     In  «awt  Sept.  1,  lato. 

I  •>«•.  U.I  after  astlOB  eonanae>«*4- 

The  detendant,  in  a  like  action,  may  require  aecnrity  for  tort 
to  be  giTCD,  where,  after  the  commencement  of  the  action,  i»» 
plaintlfl  either  ^  ,  _j^ 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  »i^»5™ 
1h  brought  In  either  of  the  local  courts  epegfied  in  "'o*^"' 
first  of  the  last  section,  ceasea  to  be  a  resident  of  the  dty  or 
county,  as  the  case  may  be,  whereili  the  court  la  looted;  ot 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  delrt^  « 
cionerated  from  imprisonment,  pursuant  to  a  law  of  tbe  BMi^ 
or  of  the  United  States;  or  ,       _.        .  ,  ,.^ 

a  Is  aentenced  to  tbe  State  prison,  for  a  term  lesa  than  for  U"- 
M. 

I  S9T0.  Tke  last  lw«  aeetlOBB  «a«U>e4. 
In  a  case  specified  In  either  of  the  last  two  secUoM,  «*« 
are  two  or  more  plBintlCTs,  the  defendant  cwinot  reotrire  leenrW 
for  cost*  to  be  given,  nnlees  he  is  entitled  to  require  it  of  "U  «• 
I^laiBtiOi. _^__ 
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c  tl.  t.  8  SECURITY  FOR  COSTS.  gg  8271-78 

In  ftn  action  by  or  against  an  executor  or  admlnixtrator,  in  bli 
KpreBentstiTe  capacity,  or  the  tmBtee  of  an  ei^resH  trast,  or  a 
persoa  expreaaly  aotlioriced  b;  statute  to  iae,  or  to  be  sned;  or 
b;  an  ofEcial  aMignee,  Uie  asBlgn^^  ol  a  recelTer,  or  the  com- 
mittee of  a  peraon  jadidallj  declared  to  be  Incompetent  to 
manase  his  anaira;  the  court  may,  in  its  diHietiou,  require  the 
plaluQET  to  gire  secnrity  for  costs. 
Od.  Ptoc.,  part  of  f  SIT;  !•,  1BT«,  cb.  448,  |  6. 

I  aSTZ.  Order  to  Kire  neoBrltr. 

Where  aecurit;  for  coHta  ia  required  to  be  giveD,  the  court  In 
which  the  action  ia  pending,  fa,  except  in  a  case  epeciSed  in  the 
laat  aection,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facta,  muBl>  make  an  order  reqwrlnx  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  anm  of  two  hundred  and 
fifty  dollarB,  to  be  applied  to  the  payment  of  the  Croats,  if  any, 
awarded  axainet  him,  or,  at  bi«  election,  to  file  with  the  eleti 
an  undertaking,  and  to  serve  a  written  notice  of  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  atayin^  r.H  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  or  filing,  and  notice  thereof, 
and  alao,  il  an  andertaking  Is  given,  the  allowance  of  the  same, 
*  B.  S.  ffi».  part  of  f  S  [2  Edn.  044). 

I  SSTS.  R«««1b1(m  ef  B>de>tBklBV. 

The  undertakitig,  specified  in  the  last  section,  mn«t  be  executed 
to  the  defendant  by  ooe  or  more  sureties,  and  muat  be  to  the 
effect  that  they  wilt  jiay,  upon  demand,  to  the  defendant,  all 
coBtB  which  may  be  awarded  to  blm  in  the  action,  not  eaceedluij 
«  snin,  specified  In  the  andertaking,  which  mnat  be  at  least  twe 
haodred  and  fifty  doilats. 

Id..  I  4,  ira'di  L.  ISTB,  cb.  aOB. 

I  S9T4.  Rotlee  of  ezeeptloiit  Id.  of  |na114eatleii. 

Within  ten  days  after  service  of  the  notice  of  filing  the  nnder- 
taklng.  the  defendant  may  serve  upon  the  plaintiff's  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  dajs 
after  service  of  sui^  a  notice,  the  plaluUff  must  serve,  uoou  the 
defendant's  attorney,  a  notice  of  the  Justification  of  the  some  or 
sew  sureties  before  a  Judge  of  court,  or  a  county  Judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  uor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  ia  triable. 
Id..  H  B  ud  «,  am-d. 

f  asm,  JiuttBoBtlen  of  ■oratle*.  AllowaMS*  «t  ■>#•*• 
talclar. 

Section  680  of  this  act  applies  to  the  juBtificatlon  of  the  miK- 
ties.  Where  the  Judge  fiuds  the  sureties  BUfficient.  he  must  annex 
the  written  examination,  if  any,  to  the  undertaking.  Indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking la  deemed  allowed,  and  must  be  Indorsed  uid  filed  la 
like  manner. 


gS««8-TO  SECURITY  FOR  COSTa  cSl.t-l 

1  xars.  [Am'*,  URl.]  Order  to  ■«▼•  »««ltji«ua  MwarUr. 

Proaeadlnsa- 

At  ABy  time  sfter  tbe  aUawance  of  sn  UDdertekins,  glTm  poi' 
Miant  to  such  an  order,  or  ait  prescribed  iu  aectioD  32T8  ot  ttui 
act,  or  after  DOtlce  of  the  parmeat  into  court  made  poranaDt  te 
SDch  ao  order,  the  court,  or  a  judge  thereof,  upon  satiifactocj 
proof,  br  affidavit,  that  the  eum  specified  ia  tiie  undertakiiv, 
Of  the  amount  of  such  payment,  la  insuQicieut;  or  that  one  or 
more  of  the  euretlea  have  died,  or  become  iuaolveiit,  or  that  im 
or  their  cireumatHnces  hare  become  bo  precnriouB  that  there  ii 
reason  to  apprehend  that  the  undertaking  is  InatifficicDt  for  tbt 
Becurlty  of  the  defendant;  must  make  an  order  requiring  tbe 
plaintiff  to  giTe  an  additlonial  undertaking,  or  make  an  additionil 
payment  Into  court.  The  last  four  aections  apply  to  anch  an  or- 
der, and  to  the  QudertakiDg  glveo,  or  payment  ntade,  pnnniU 
thereto.  * 

u  isu,  cli.  1«I. 

I  aSTT.  B'ect  of  hllwre  to  oher  or<«r  t«  bIt*  ■•«urltr. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  a>  ne 
Bcribcd  in  this  title,  or  to  procure  the  Rllowauce  of  an  emei- 
taking  given  pursuant  to  bucd  an  order,  the  defendant  fa  entitled 
to  a  Judgment  diemisslDg  the  complaint,  and  in  his  favor  IM 
coata.  The  defendant  may  apply  therefor,  as  upon  a  motion. 
3  B.  B.  021,  i  4.  in'di  L.  1S7G,  cb.  306. 

I  8*T8.  UabllItT  at  attoravrt  tor  «*M>  !■  aarf  la  mmaawm. 

Where  a  defendant  ia  entitled  to  require  security  for  cotu,  u 

Ereecribed  iu  aection  326S  of  this  act.  the  plaintiJ'a  attomer  ii 
able  for  the  defendant^a  coat^  to  an  amount  not  exceeding  ooe 
bondred  dollars,  until  aecnrlty  u  giveD,  aa  preacribed  in  tbU  title. 
The  plaiDtilTa  attorney  may  relleTe  himself  from  that  liatuliir. 
although  the  defendant  may  not  require  aeCDrity  for  coats  to  be 
given,  by  filing  and  procariwt  the  allowance  of  an  undertaking, 
as  If  an  order  had  been  made  as  prescribed  In  aection  327Z  it 
tUi  act 
U.,  II  T  ud  s. 

I  SXTB.  Thla  tltls  apvlles  t«  apeatail  sraeoedlnsB. 

The  foregoing  (ections  of  this  title  apply  to  a  apeclal  proceed- 
tag  inatituted  In  a  court  of  record,  in  like  manner  as  to  an  action: 
for  which  purpose,  the  proaecnting  party,  other  than  the  pe<^i)<v 
dr,  where  the  special  proceeding  ts  Instltated  in  the  name  ot  the 
people  npon  the  relation  ot  a  prlvute  corpo'ratlon  or  indirldm 
tb'  relator,  Is  deemed  a  plaintiff,  and  the  adverse  party,  tcdr 
iM^ant.  „  '^    ' 
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TITLXl  IV. 
0«iieral  proTlBlons  ralatliie  to  fats. 


82M.  IVn»lt7  (or  cilortlm, 

aaw!  [Bc[je.litl.l 

3ZSS.  CecUln  cnintT   cleita    ud   re(l>tFra    a 

3287.  t-fii  ot  (.■ertBln  odkere   W  be'  tiwKl  u 

32SS.  rutlca,   attoniaTs.   etc.,   wbeD  nut  nlU 


S2B2.  Id.;  hla  fee*,  eli'.,   Id  Ik  pild  beFum  mgulred  to  truiBmlt  papan. 
3Zaa.  ComptrDtlcc    lo   auillt  certain  FtaarEP". 

I  aano.  tRn>palpd  by  L.  1001).  chn.  :r>  and  51.  See  Conaoll- 
dnte<l  Imwi,  tits.  Jtiiliciary  Law,  fi  252.  Public  Offlcera  Law, 
S  07.] 

H  32Rl-»2fl2.  JRepenletl   by    L.    1900.    <-h.   51.      See   CmimU- 


•  [Repealed  Jati.  1,  180C;  L.  18S.  ch.  94G.] 

Seo  CouHolldateil  Laws, 

See  Consolidated  Laws, 

1  82ST.  [Ani'd,  1A95.]  F»h  of  certalB  oflleera  to  b* 
taxed  npan  denmnd. 

Each  county  clerk  or  reiriater  ot  deeds,  who  clnlma  any  fees 
by  virtue  of  his  office;  iiiid  each  sheriff  or  coroner,  who,  upou  the 
collection  of  an  execution,  or  the  si't  I  lenient,  either  before  or 
after  jiidemeDt,  of  au  action  or  a  special  proceeding,  claliDB  any 
fees,  which  bare  not  beeu  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  paf  (he  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  periion  making  ttie  de- 
mand, by  a  jnstice  of  the  supreme  court,  or  the  county  judRe. 
After  ench  a  demand  la  made,  the  officer  cannot  collect  his  fees, 
ontil  they  have  been  mo  taxed. 

2  R.  B.  ena.  ii  i  nnd  2  (a  nam.  eri) :  l.  is44,  cb.  i2t.  ii  3  uid  a 
(4  Edm.  ea*i:  l.  istis,  cn.  9ia. 

I  328S.  Parties,   Kltopners,  etc.,   when   not  allowed    fees. 

A  party  to  an  action  or  a  apecial  proceeding  Is  not  entitled  to 
■  fee.  for  attendiuK  an  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  ia  anitpd  In  fntere^t. 
with  bim;  and  ao  attorney  or  connsel.  in  an  action  or  snedal 
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See  Consolidated  Ljvr?, 

I  3202.   Id. I  him  fees,  etc.,  lo  be  paid  before  reQDlred  to 

Each  proviBion  of  this  act,  requiriOK  ■  jadfie,  clerk,  or  otber 
officer  to  tranamit  a  paper  to  another  officer,  for  the  l>enefit  of 
a  party,  la  to  be  conatrued  as  reqnlrlng  tbe  tranatniasion  only  at 
'  >  request  of  the  person  so  to  be  benefited,  and  upon  payment 


any   copy   l_ 

specified  in  the  last  section. 
U    1876,  tb.    44B,   I  12. 

I  S203.  ProTlalan  vrbere  printers  !■  coantr  refaae  te 
vabUab. 

If  the  proprietor  of  each  newspaper,  pnWiahed  in  a  city  nr 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  aaioe. 
for  the  fees  prescribed  by  law  for  the  publication,  It  may  be  pub- 
liahed  in  the  ne\VHpa|>er,  printed  at  Albany,  in  which  leual  no- 
tices are  renuired  bv  law  to  be  published.  If  It  is  required  bj 
law  to  be  published  in  that  newspaper,  end  also  iu  onotber  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuse*  to  publish  It  for  the  fees 
GO  prescribed,  it  may  be  published  in  the  newspaper,  publisbed 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  sauie,  far  thuse  fees.  Publication,  raade 
as  prescrilwd  in  this  section,  is  as  valid,  as  if  it  was  made  in  llw 
city  or  county,  where  the  publication  thereof  is  bo  required  by 

Z  R.   S.  04S.  II  46  nnd  47  (3  BOn.  667). 

I   S2»4.   AndKTlt   of  refiual  to  pnbllak,  cle. 

Where  puhlrcntion  is  made,  as  prescribed  in  the  last  »ection, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
qnired  by  law  to  he  made,  the  atndavit  of  publication  mn«t 
either  be  accompanied  with  an  affldnrit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  In  the  city  or  connty;  that  the  amonnt  of 
the  legal  fees  for  snch  publication  was  at  the  same  time  tendered: 
and  that  the  application  was  refused.  Snch  an  affidavit  ia  pre- 
simiplivc  evidence  of  the  facts  stated  therein. 
2  B.  &.  648,  I  49. 
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IXTLZ  V. 

SouiB  aUowed  u  f e«a. 

Sec. 

Rcfrrec's  /«■»   »rner.Ur. 

3SBT. 

3208. 

3300. 

3301. 

cl^k'?  A^'ln%'l,H'^o„™""  ^eS""'"" 

33V2. 

Tlie   liol   Bectl™   minlLDeil."     ■™*" 

8303. 

330i. 

FWM   of  MOBIj   clerka   emerallj. 

3305. 

(Jertiiln    imilBloiu   uot   iBectnl    b;    Uw   lalt    MCUcm. 

S30U. 

P»M  ut  rtnlmer  ind  oIli»r  olcrloi. 

33UC1 

.  Fhw  of  ™untj  clerk  fur  cnLrlea  dC  moiierK  dFpomtM  with  cooutT 

si} 

CgmpwiHaUoii  ut  d^tT  thtnUt  ud  comUblt. 
SnuorvUrm   msj'  make  Bllowanc*  to  gTEDd   u<l 

1 

3321 ! 

Fhs  <d'^  »iinv"lr«™rpr,  uul  cUimbnULD  uT  I 
Fh«  or  ■  jDBlicD  o(  tbe  puce. 

1 

Id.;    ]«ror»-    (era. 

aSSO.  <>r<aln  Rpwlal  ptotIiIodb  Hcepled  from  this  Utto. 
333I>.  Preiienlitlon  o(  clDims  bjr  JurorH  ujd  dlspcdtlim  D( 
3332.    TlilB  title  ipplles   In  cliLl  cBWs  oiilj. 

I   32M.   CAu'd,    1S0Q.1 

A  referee,   Id  an  BctioL   —   -   -^ f s =--  --  - 

court  of  record,  or  in  a  sppciul  pro(;et'dinK.  takfii  as  prescribed 
in  title  twelve  of  chapter  aevenCeen  of  ttiia  act,  is  entitled  to 
ten  dollars  for  each  day  epent  In  the  busineHg  of  ttie  reference; 
nnlenB  at  or  before  the  commencement  of  tlie  trial  or  hearing, 
B  different  rate  of  compenaation  ie  fixed,  by  tUe  consent  of  tbe 
|>Brties.  other  than  thoae  In  ilefanit  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  otlier- 
wiRe  in  nritlnit,  or  a  smaller  compensation  is  fixed  by  the  court 
or  JndKe  in  tbe  order  appointing  him. 

Co.  Proc.,   I  313,  am'd.     In  eaixt  Match  11.  ISBO.     L.   ISM,  ch.  BO. 

I   S3ST.   lAm'd,    180S.1      Id.)    npoB   Mlea   of   real   proiieHr. 

The  fees  of  a  referee  appointed  to  sell  real  property  porsnant 
to  a  Jndicment  in  an  action,  are  the  same  as  tbose  alioired  to  the 
sherifF,  and  he  is  allowed  the  same  distiantementa  aa  the  sheriff. 
WLere  a  referee  is  required  to  take  aecurlty  upon  a  sale,  ov  to 
distribute,  or  apply,  or  ascertain  and  report  npnn  the  diatrihntion 
or  applicfttloD  of  any  of  the  nrorpeds  of  the  sale,  he  is  also  enti- 
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distributed  or  applied,  elloncd  b;  Ian  to  an  executor  or  admlo- 
iitrator  for  receiving  and  paflug  out  luonty.  But  commisswns 
■hall  not  be  allowed  to  tiim  ui>uii  a  sum  bidden  bf  a  party,  and 
applied  upon  the  party's  demand,  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  tbe  amount  of  tea  dollan. 
Aad  a  referee's  compcnBation,  including  commiiiions,  cannot, 
where  tbe  aale  is  under  a  judEment  in  an  action  to  forecloae  i 
mortgage,  exceed  fiftr  dollars,  unless  the  property  sold  for  ten 
tbousaud  dollars  or  upwards.  In  which  ercnt  the  referee  may  r- 
ceive  such  additiouaf  compensation  us  to  the  court  uiay  seem 
proper,  or  in  an;  other  cause  &ve  hundred  dollara. 

L.  1S«e,  eb.  BTO,  [  4.  nm-d;  kDd  Me  Co.  Proc.,  J  3O0,  aVd;  1^  !««,  tk. 
411,  I  111  I-  isai,  eta.  EU. 

I  SflSS.  Fee*  for  imtkB  aad  Bcknamledgrneiita. 

~  icvieea  specified  in  tUi 

itilled  to  the  following 

1.  For  administering  an  oath  or  aRirinatloD,  and  cerUQing  the 
■ame  when  required,  except  where  another  fee  is  speciallj  pre- 
■cribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  ot 
the  execution  of  a  written  insirumeot;  by  one  person,  twenty-five 
cents;  snd  by  each  additional  person,  twelve  cents;  for  awearlnf 
each  wltnesH  thereto,  six  cents. 

1  R.  B.  OtT,  I  28  (1  Bdm.  tSS):  L.  IMT.  eh,  SSt  (4  Bda.  <3B){  Ii.  UN, 
tk.  a».  ^  i  la  Edm.  302). 

I  8MB.  ■nFTerora'  tmi  e*m«lsal*>em'  <«•■  t>  «MI*M  far 
partltlita  or  doircri  cte.  ' 

A  aurreTor,  employed  as  prescribed  by  law.  Id  an  action  for 
rartltion  or  dower,  or  to  determine  dower.  Is  entitled  to  five  dol- 
Isn  for  each  day,  actually  and  necessBrlly  occupied  in  aarrey- 
ing,  laying  out,  marking,  or  mapping  land  therein.  Each  astiit- 
ant,  so  emploved,  Is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  Berving  under  tbe  surveyor's  direction. 
Bach  commissioner,  appointed  as  prescribed  by  Ian,  to  make 
"irtitlon  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
actual  and  necessary  service. 

a  B.  a.  MS.  H  M  isd  8B  (3  Sdm.  603),  rod. 


k; 


I  SSOO.  Fees  of  tb«  el«rlc  of  tlic  a«nrt  vf  apreajB. 

The  clerk  o(  the  court  of  appeals  la  culitled,  foe  the  services 
specified  in  this  section,  to  the  following  fees; 

For  filing  a  notice  of  appeal  to  that  court,  and  alt  tbe  paper* 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  ft>lto  more 
than  two,  ten  cents. 

For  drawing  a  Judgment,  twenty-five  centa;  and  for  ead  foUo 

For  enterictg  a  judgment,  tweul7<Sre  cents;  and  for  earti  foKo 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  enlerad 
or  filed  in  Us  offlce,  ten  cents  f^  CMih  folio. 
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For  eDgrosARK  a  mnlttitar,  ten  mdIb  for  ench  folfo. 
For  a  certiflcate,  other  tban  that  a  paper,  for  the  copjiug  ot 
rhich  be  Is  nititled  to  a,  tee,  is  b,  copy,  twenlf-fire  cents. 
For  MaUiig  atir  paper,  wbea  required,  fif^  c«DtB, 
a  s.  &  sai;  I  s  fi  ama.  ms);  u  lan,  ia.  &rT.  (  T. 


I    SMM,  I*m'4(    t8»0.I    Clerb'a    f«ea   ■■   Clvtl   aoUoBS   p«». 

Except  u  otIierwUe  prescribed  in  the  nest  eectlon,  each  cleric 
of  the  conrt  of  rtcord  ia  entitled  for  bis  eerviccB  in  an  action  or  a 
special  proceeding,  brought  in  or  traosferred  to  the  court  of  nblcb 
he  is  cferli,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  ttie  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  In  the  special  proceeding,  including  the  Sling  of  the  judg- 
ment-roll, and  a  copy  of  the  iudgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

for  entering  any  other  order  or  an  interlocutory  Judgment,  ten 
cents  tor  each  folio,  exceeding  five. 

Pot  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  In  bis  office,  fire  cents  fur  each  folio. 

Wbere,  on  an  anpeal  from  a  jndgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  coiiy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  cleric,  as  required,  to 
compare  and  certify  the  same,  for  which  service  be  shall  be 
entided  to  be  paid  at  tbe  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twehe 

For  filing  a  transcript  and  docketing  or  re-docketlng  a  Judgment 
ther«tipon,  six  cents. 

He  IB  not  entitled  to  any  fee,  or  other  compeniatlOD,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  conrt, 
except  that  wbere  be  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3301  of  this  act,  subject  to  the  timltatlona 
therein  contained. 

Wbere  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  boa 
been  taken,  and  is  not  appealed  from,  itlpnlata  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  sttpulation  takes  the  place 
of  ft  certificate,  as  to  the  parties  so  Btipulatlng,  and  the  clerk  is 
»ot  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proi-ed  by  stipulation  shall  be  receifed  by 
ihe  clerks  of  all  tbe  courts  and  br  tbe  courts  and  shall  be  used 
or  filvd  with  the  same  force  and  effect  as  if  certified  by  a  i^rfc  of 
the  conrt. 

Bn  Oo.  Pree.    |  BIZ;  L.  1890,  ch.  312. 

i  8SOX.  [Am'd,  180S.]    The  lB.mt  ■eollm  aiiBll««d. 

Tbe  last  section  does  not  apply  to  the  clerk  of  a  snrrogale's 
conrt,  of  the  ctty  court  of  the  city  of  New-Tork,  ot  the  olty 
conrt  of  Yonkers,  of  the  justice's  conrt  of  tbe  cHt  ot  Albany,  oc 
«f  B  mayor's  or  recorder's  court. 
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.._.._ ,  -  -   .    .   -  H  Hnefified  in  tliia  lep- 

tioii,   except   wiiere   a  not  her   fee   is   nl  lowed   tberofor   by   apedal 
Btatutory  provisioii,  to  the  folluwing  teee  to  be  puid  ia  adTBoce: 

For  B«arcblng  and  certiffing  th«  title  to,  and  incnmbiaDoei 
upon  real  property,,  for  each  year  for  whieh  the  search  la  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  ceots. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  Sled 
in  his  office,  eight  eenta  for  each  folio. 

Far  filinK  a  transcript,  and  making  an  entry  bb  prescribed  in 
section  125a  of  thia  act,  twelve  cents. 

For  iesuinR  on  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  baa  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whoae  request  the  execution  is  lemied, 
and  tn  be  collected  by  the  sheriff  in  addition  to  the  sum  due  npon 
the  judfnnent. 

For  recording  and   indexing  t 
action.  Sled  in  his  office,  ten  ceni 

For  canceUinx  aucb  a  noticp,  or  a  notice  filed  tn  hla  oOlct;  u 
prescribed  in  section  G4d  of  this  act,  twenty-five  cents. 

For  recording  any  inntrumeut,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  i^acb  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satis  Faction-piece 
of  a  mortgage,  and  enteriog  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  n  notice  of  foreclosure  of  a  mortgu* 
aa  prescribed  in  section  2380  of  this  act,  twenty-flve  cents. 

For  entering  a   minute  that  a   mortgage  haa  been   foreclowd. 

For  Gtlng  and  entering  a  futtisfaction  of  an  asslguni«at  of  a 
Judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  oOOt 
authorized  to  receive  la.teo,  twelve  cents. 

Por  searching  for  such  a  bond,  six  cents. 

For  entering  sntisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  viben  required,  twelve  cents. 

Far  fihng  and  docketing  notice  of  a  inechanlc'ti  lien,  ten  eenta. 

For  filing  and  entering  specifications  snd  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  Sled  la  hla  oBlce, 
other  than  as  expressly  provided  for  In  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  rix 
cents;  and  for  searching  for  such  a  paper,  when  required.  Arte 
cents  for  each  paper  nercssarity  opened  and  examlnea. 

For  a  certificate,  other  than  that  a  paper,  (or  the  eapjiag  of 
which  be  la  entitled  to  a  fe«,  is  a  copy,  twenty-Sve  cents. 

For  inquiring  into,  determining,  and  certifying  the  snffldeney 
of  the  sureties  nf  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certtfieates  of  the  reanlt  of  the  can- 
vasK.  eighteen  centH  for  each  folio;  and  for  the  necessarj  copM* 
fhpreof.  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  takHi  aA  o*™ 
of  office,  ten  cents  and  the  necessary  poBlkgC. 


i-.<i",G(Hinlc 
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For  DOtifj'ine  the  goveruor  that  any  person  has  neglected  to 
take  nn  oath  of  ofllve,  or  to  file  or  renew  uoy  Becurlly,  witEiin  tlie 
time  prescribed  by  law,  or  of  n  rncuucy  in  aa  olBre  in  hin  touiity, 
ten  cents  and  the  ntK-exxary  postuse. 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  uml  the  expenses,  actually  and  uect'iutaril}'  incurred  ill 
givine  the  notice,  which  the  couiptroller  deems  reasonable. 

For  entering,  in  the  minntes  of  the  county  court,  a  license  to 
keen  a  ferry,  and  for  a  copy  tliereof.  one  dollar. 

For  taking  and  entering  a  reeoKufzance,  from  any  peraoD  qd- 
tborised  to  keep  a  ferry,  ■         ■     " 


n(y  clerk  is  not  entitled  to_  any  fee,  nnder  this  iiection. 


for  a  copy  of,   or  for   filhiK  or  certifying.   

action  or  special  proceeding,  in  a  court  of  which  he  is  ex-ofBcio 
clerk. 

a  R.  a.  ew.  i  30  (2  vAm.  assi;  l.  met.  ch.  ss.  1  t  (s  Bdm.  23m: 

3    It.    3.   !HS.    I   3    (2   KdiD.   50.->):    U    1ST3,   ch.   4SS,    |  4    (B  Edm.   632): 
L,    ISM.  ch.   ST2.    In  elTKt  Uij   13,   ISSfl. 

I   3.tOB.   CertKin  provlitloaii  not  aSvcled  by  tke  laat  raec- 

The  last  section  does  not  affect  any  special  statutory  nrovision, 
remaining  nnrepeaied  after  this  title  takes  effect,  whereby  a  fee. 
different  from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  county  of  New-York,  or  of  the  county  of  Kings,  for 
a  senice  therein  Bpecified. 

L.  isna.  ch.  i*2.  II  t  ui<l  2:  Co.  Pror..  |  2M:  U  1ST4,  rfa.  3<M; 
U    1808,   ch.    720;   L.    19TI.  eb.    734. 


— titled,  for  any  seniccH  specified  in  the  lust  » —  — , 

which  he  is  authorized  to  perforin,  to  the  fees  speciScd  therein, 
subject  to  the  qualiScations  therein  cniitaiueil. 

I  nSO«>.  [Added,  1»0».1  Frrs  of  rnaiity  clntt  for  rm. 
triH  of  DtoBe)'*  depoBlted  frith  eoanty  treaiiaF*r. 

The  "■nunty  clerk  shall  be  entitled  (o  receive,  for  making  the 
entrien  required  of  him  by  law  of  nmnej-s  deposited  wKh  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceedlnt;.  and  taxed  as  n  dls- 
burKemcnt  therein. 

Afldt-I  hr  I:.  IBoe,  ch.  es.  DirlTatlon  —  I.,  ISM.  rh,  aMI.  I  S.  ■■ 
■m'cl   b)   L.    Dten,   ch,   n44,    I  2.     Se«  iTOte  20  at  notM  i>r  Bnird  nf  Btitn- 

I   a.tOT.    [Atn'd,   1884,   1804,   lOOT.)      SkerKTs   frra. 

A  HherlfF  is  entitled,  for  the  servieeB  specified  in  this  section,  to 
the  following  fees: 

1.  For  serring  a  summons  with  or  without  either  a  eopy  of  the 
complaint,  or  a  notice  speclHed  In  section  41!»  or  section  42.'i  of 
this  act;  or  for  serving  or  execnling  nn  order  of  arrest,  or  any 
other  mandate,  for  the  sorrice  or  execution  of  which  no  other 
fe*  is  specially  prescribed  liy  law.  except  a  subpoena,  one  dollar 
■  for  each  person  served  or  as  to  whom  it  Is  CTPcnted;  and  for 
nci-pssaiT  trayclling  to  serve  or  esecnte  the  wme.  six  rents  for 
each  tnlle  travelled,  going  and  returning;  the  travelling  fees  to  t* 
computed  from  the  court  house  of  the  county;  or.  if  there  art 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
^r^ce  or  execatlon.    But  where  two  or  more  mandates  are  deliyered 

sa  HSU  >..  iOO''K 
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to  a  sheriff,  to  be  aorvtd  ui>on  or  cxeiuted  a£aiust  cue  penon, 
ot  one  time,  iu  one  actiiiu  or  speeiat  j»nn:eedinB;  i>r  n-I)tre  a  nun- 
date  is  Burvcd  upon  or  CLecuted  ugaiust  two  ur  luorc  pLTsiius,  in 
one  at-tioa  or  spetrinl  proc<>eding,  and  in  Ibe  L'ourHe  uf  oue  jtiutnej: 
tLe  Rhcrifi  is  entltlca,  in  all,  to  si.\  cents  ooly,  for  caib  mik 
travelliid. 

2.  For  levying  a  warrant  of  nttachment,  against  the  propertj  of 
a  defendant,  issned  aa  prescribed  in  title  third  of  cbaptcr  sei-uiili 
of  this  act,  or  for  executing  a  rcqtiisitiDn  to  ri.'plovy  oue  or  nuirf 
chattels,  one  dollar;  and,  also,  Ruch  additional  coinpeusation.  fiir 
his  trouble  and  expenses,  in  Inking  poBsession  of  and  preserving 
the  iiropertf ,  aa  toe  judge,  issuing  tQe  warrant,  or  in  c-ase  of  i 
iiiplevin,  as  the  court  or  a  judge  therenf  allows,  anil  the  judge  or 
court  may  niuke  an  order  reoniring  the  party  liable  Ihorrfw  to 
piiy  tile  same  to  the  sheriff.  For  making  and  filing  a  descriptiiH! 
of  real  property,  or  an  inventory  of  personal  property  attat-hfJ. 
Iweiity-dve  cents  for  each  folio;  for  each  necessary  copy  thprraf, 
tnelre  ceuta  for  each  folio;  together  with  such  compensafiou  li' 
the  aiipraisers,  aa  the  judge  isRuing  the  warrant  allows,  nut  ei- 
ceeding  two  doltnrs  to  eacli  appraiser,  for  each  day  actually  em- 
ployed. For  advertising,  during  the  iiendency  of  the  action,  pe^ 
Ronal  property  attached,  the  same  fees  as  are  allowed  to  a  thtrit 
for  advertising  personal  property  for  sale,  by  virtue  of  an  eswi- 
lion.  If  the  action  is  settled,  either  before  or  after  Judgment,  tb* 
aberiff  is  entitled  to  poundage,  upon  the  value  of  the  property  »- 
taclied.  Hot  exceeding  the  sum  at  which  the  settlement  is  mtir. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  olbw 
mandate,  or  of  a  complaint.  alUdavit,  or  other  paper  served  ti; 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  Iwelre 
cents  for  each  folio. 

4.  [Am'U,  190T.J  For  notifying  juroi-a  to  attend  a  trial  Km 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  uiwn  tkf 
calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  poiiiw: 
the  cause  on  the  calendar  for  that  tcnn.  But  the  sberiR  is  nix 
entitled  to  more  than  one  dollar  and  fifty  centa  for  oalradar  ffw 
in  one  action.  The  clerk  shall  not  put  a  canse  upon  the  calendar. 
for  trial  by  a  Jury,  uutil  the  tee.  speciSed  In  this  subdivisioa,  i* 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is 
tried  at  a  subsequent  term,  witlioiit  a  new  note  of  issue,  aa  ]ff- 
scribed  in  swtion  B77  of  this  act.  the  party  moving  the  (rial  ranft 

Say  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  tet  or 
■ea  remaining  uni>aid.  No  sheriff  who  receives  an  sduuhI  salari 
in  whole  or  in  part  for  liis  services  shall  be  entitled  to  the  fe«:> 
provided  hy  this  subdivision,  and  in  all  counties  where  the  sheriR 
receives  such  annual  salary,  the  olerk  shall  place  oil  causes  "I"'" 
the  calendar  for  trial  without  the  payment  or  collection  of  an.i 
foe  therefor.* 

"  shall  not  Jffpft   tbff  rlffht  of  nnj-  ahorirf  nnw  In  ofDpo  to  wh^p  tli*'  Iff* 

travTilpd  for  heroin  until  Ihp  md  at  M>  form  of  offic«.  prnrld-^  bp  li  »'^ 
iirrullT  vnllllpd  to  cect'lTp  the  Rime." 
.").  For  uotifyiiiB  jurors  drnwn  to  nitend  upon  a  writ  of  inQUin- 
or  to  try  the  validity  of  a  elnira  to  per.sonni  properly,  seaci  bj 
virtue  of  n  warrant  of  attachment  or  an  execution,  or  in  iibt^ 
ence  to  a  precept  issued  by  commission  era  appointed  to  imiuire 
eoiiceriiing  tlie  incompetency  of  a  person  to  mauage  himself  or  bi* 
alTnirs,  In  consequence  of  idiocy,  lunacy,  or  habitual  drunkeoj)***. 

of  this  section,  including    ' 
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whttt  required,   for  each   juror   notified,   twentj-five   cents.     Fur 
atteudiug  a  jury,  wheu  reijulred.  In  auch  a  caac,  two  dolJars. 

(t  For  receiving  an  exeeutiou  against  property,  entering  it  iu 
luB  books,  searcbing  for  property,  aud  postage  on  tbe  I'utui'ti, 
when  made  througli  the  post-ofBce,  fifty  cents.  If  rcquircit  by  tlie 
sherifE,  that  fee,  together  with  hia  fee  for  returning-  tbe  exeeutiou. 
muflt  be  paid,  by  the  person  in  whose  behalf  the  execution  la 
issued,  at  tbe  time  when  it  is  delivered  to  the  sberifl,  who  is  not 
bonud  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon 
an  esecullou,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  in  subdiTlsion  first  of  this  section. 

7.  For  collecting  money  by  Tittue  of  an  esetution,  a  warrant  of 
attachment,  or  an  attachment  for  tbe  payment  of  money  iu  nu 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  tbe  comptroller,  or  by  a  county 
treasurer;  in  any  county  except  New-l'ork,  Kings,  or  WestcbeBter, 
three  per  centum  upon  the  sura  collected,  not  exceeding  two  hun- 
dred and  tifty  dollars,  and  two  per  centum  upon  tbe  residue  of 
tlie  sum  collected;  and  Iu  either  of  the  counties  of  New-York, 
Kings,  or  Westchester,  two  and  one-hnlE  per  centum  uiion  tb>: 
smu  collected,  not  exceeding  two  hundred  and  fifty  dollars,  aud 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execntlon  is  stayed  after  a  levy,  by 
order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional  compeu- 
satioii,  for  his  trouble  and  expenses  in  taking  care  of  and  preserv- 
ing the  property,  as  tlie  court  or  a  judge  thereof  allows.  Where 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundufe  upon  the  value  of  the  property 
levied  upon,  sot  exceeding  tne  ium  at  which  the  aettiement  Is 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  eiecution,  warrant  of  attachment,  or  other  warrant  speci- 
fied in  the  last  preceding  BUbdivision.  two  dollarx,  unless  it  is 
stayed  or  sellled  before  sale;  awl  in  that  case,  one  dollar, 

9.  For  msbfug  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
propertv.  two  dollars,  to  be  paid  hy  the  grantee.  The  sheriff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by 
hfni  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  Bnle  to  advance  the  printer's  fees.  In  which  case  be  must  re- 
pay the  same  oot  of  the  proceeds.  Where  the  notice  1b  published 
more  than  six  weeks,  or  tbe  sale  Is  postponed,  the  expense  of 
continuing  the  public.ifion,  or  of  pubfisbing  the  notice  of  post- 
ponement, must  be  puid  by  the  person  requesting  it  Where  two 
or  nioi^  executions  against  tbe  property  of  one  judgment  debtor 
are  in  the  hands  of  the  sheriff,  at  the  time  when  the  propevty  is 
first  advertised,  the  sherirf  is  entitled  to  printer's  fees  upon  only 
one  execntion,  and  he  must  elect  upon  which  execution  he  will 
reoeive   tbe  same. 

10.  Fof  retnrniug  any  mandate,  which  be  Is  required  by  law  to 
refnrn.  twelve  cents.  For  a  certified  copy  of  an  executloD.  and 
of  the  petnrn  of  satisfaction  thereupon,  deliverefl  b»  prescribed 
to  section  1266  of  this  act^  twenty-five  cents, 

ses  i-.<i",G(Hinlc 
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11.  For  poGtiug  nod  publishing  tbe  Dutice  of  sale,  selliug,  and 
couFeymg  real  properly,  iu  pursuance  of  a  dtrection  couCaiDed  in 
a  judgmeut,  the  like  fees,  as  for  the  same  services  upon  tli^  ule 
of  real  property  by  virtue  of  au  execution;  but  where  real  prop- 
erty ia  sold  under  a  judgnieut  iu  an  action  to  foreclose  a  mort- 
saee,  tile  sheriff's  entire  tompensaiion  i-uunot  exceed  fifty  dollars. 

1^.  Fur  tuking  a  bond  for  the  libenieH  of  the  jail,  one  dollar. 
For  tatiug  any  other  bond,  or  ony  undertaking,  which  he  is  au- 
thorized to  lake,  fifty  cents.  For  o  certilied  copy  of  sucU  a  bond 
or  undertaking,  twenty- five  cejita. 

13.  For  executing  any  mandate,  retiuiring  him  to  put  a  person 
into  posseasiOD  of  real  propertf,  other  than  a  warrant  specified 
in  anbdlTision  eighteenth  of  this  section,  and  removing  Ihe  per- 
son in  poi^Hesaion,  one  dollar  and  lifty  cents,  and  the  same  travel 
fees  aa  upon  the  service  of  a  suuiuious. 

14.  For  cac-h  porxnn  committed  to  or  discharged  from  prison. 
In  an  action  or  a  speciul  proc-ecding^  one  dollar,  to  be  paid  bjr 
the  person  at  whose  iiistaucc  he  is  iniiirlsoiiod.  Fur  aticudiDK 
before  an  officer  for  the  purpose  of  Hurrcndering  a  prisoner,  or 
receiving  into  custody  a  pri«oiu'r  snrrendereil,  in  exoneration  of 
his  bail.  Including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  For  attcniling  a  view,  two  dollars  for  each  daj,  and  for 
travelling,  going  and  returning,  eight  cents  for  each  mile. 

10.  For  brining  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to 
iui[nire  into  tbe  cnuite  of  detention,  one  dollar  and  fiftr  cents: 
and  for  frnvelling  to  and  From  the  jail,  twelve  cents  For  each 
mile.  For  bringing  up  a  prinoner.  upon  any  other  writ  of  habeis 
corpus,  the  wirne  fees;  and  for  attenilintc  the  court  or  jndge  there- 
upon, one  Hollar  for  eafh  dny.  The  sheriff  Is  entitled,  In  addi- 
tion to  the  snmn  specified  in  this  snbdiTision.  to  his  actual  nd 
necessary  espennes. 

17.  For  any  services,  which  may  he  rendered  by  a  constable, 
other  than  those  Bpeelally  provided  for  In  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  servlet^. 

18.  For  exeeuting  a  warrnnt.  to  remove  any  person  froni  lands. 
belonging  to  the  people  of  the  State,  or  to  Indiana,  fluch  a  «ant 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. „ 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  ofBeers,  to  whom  he  In  rwinlred  by  law  to  give  snefa  a  notice. 
one  dollar  for  each  town  or  ward,  in  addition  to  tbe  expense  of 
pnhllshing  the  notiees,  as  required  by  law;  payable  froio  the 
county  ireasur.v. 

a).  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  Httendiug  n  term  of  a  court,  which  be  Is  required  by 
Inw  to  attend,  for  each  day,  three  dollars. 

I.,  isn.  ch.  41B  10  Kdm.  ST),  <  I.  Bin'il:  L.  1873.  rfi.  28:  2  H.  S.  814.  J  ». 
■nil  HDhepqaent  n-FilDmi;  ilw,  ll  imo,  ch.  S3G,  S  1  («  Mm.  aoS),  And:  1. 
inOT,  ch.  2B3.    Id  effect  Sc'Dt  I,  1»0T. 

f  3:iOfl.  The  iBsl  section   tiaalllleA. 

The  last  section,  except  the  limitation  of  amonnt  contained  la 
Bubilivision  eleventh  thereof,  does  not  affect  any  special  stalotory 

tirovision,  remaining  jinrepealed  after  Ibia  title  takes  elect,  r^ 
Eting  to  the  fees  nnd  expenses  of  the  sheriff  of  (he  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L,  1«0«.  fh.  eeg.  t  3:  h.  isrs,  eb.  IW.  t  2:  L.  ISTI,  a.  ISS.  maa  U  ISTft 
ch.   430,   f  2. 


C.21,t.5  AMOUNT  OF  FEES.  SS  33l»-12 

1   SSO».  Id.t  How  ooII«vtcd. 

The  fees  of  a  sheriff,  upon  an  execation  against  property, 
utber  thao  thoae  with  reapecC  to  wliicb  it  iii  specluily  pieucribea 
by  Blatute,  either  that  thsy  muHt  be  paid  by  a  pai  titulai-  person, 
ur  that  ihuy  may  be  induded  in  (he  eoats  at  tbiy  party  id  wbuxe 
fuTor  the  expcatiuii  in  iHtiued,  must  be  collecCM  by  virtue  of  the 
execution,  in  the  same  maDDer  as  the  sum  thecein  directed  to  be 
collected. 


to   the  followin. 

1.  For  performine  any  duty  of  a  sheriff,  in  an  action  or  a 
Hpecla)  proceediQK,  in  which  the  sheriff  is,  for  any  cause,  dis- 
ijuaiiGed,  the  same  fees  to  which  a  sheriff  is  entitled  for  the 
eatne  serricen. 

2.  For  oonfinine  a  sheriff  in  a  house,  by  yirtue  of  a  ninndate, 
and  maintainio^  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

t  R   B.  eiT.  I  39  (2  Bdni.  RflS)  ;  L.   1NT3.  rb.  a»3. 

1  3S11.   [Aiu'd,   lSDB.t      8te>avra|thrF-B   tcca. 

Except  where  otherwise  agreed,  or  when  special  provision  Is 
otherwise  made  by  utatute,  a  atenoKrapher  is  entitled,  for  a  copy 
■  fnlly  written  out  frotn  his  stenoffrapWc  notes  of  the  testimony. 
or  any  other  proi'eeding,  taken  in  an  action,  or  a  special  procecd- 
ing  in  a  court  of  record,  or  before  a  judge  or  ju«lice  thereof,  and 
furnished,  upon  request,  to  a  party  or  hia  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  snprcnie  court, 
or  at  a  special  term  of  the  nnpreme  court  in  the  third,  fonrlh, 
lifth.  sixth,  seventh  or  eighth  judicial  districts,  six  eente;  in 
jiny  other  conrt  or  courts,  ten  cents;  and  for  the  copy  of  the  tes- 
timony required  to  be  made  in  any  proceeding  for  the  reciiriis 
of  the  surrogate's  court  of  either  i>t  the  counties  of  Xew  York 
or  Kings,  ten  cents;  and  the  snrrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 
I,    1893.  ch.  W8. 

.    11812.    

l»08.l      Conip(__. 
■ttendlns    cooPt 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
eilling  of  a  court  of  record,  pursuant  to  a  notice  from  the 
Hherlff.  to  a  fee  for  each  day's  nctuni  attendance,  in  any  county 
in  the  state,  to  bo  lixed  by  the  board  of  superrisors  thereof, 
and  mileage  ns  allowed  by  law  to  trial  jurors  in  courts  of  recovil. 
Such  fees  must  be  paiil  by  the  c-oniity  treasurer,  upon  the  pro- 
duction of  the  certificate  of  (ho  clerk,  stating  the  nrimber  of  dajs 
that  the  constable  or  deputy  sheriff  attended.  But  the  provisions 
of  this  section  shall  not  be  applicable  to  the  counties  of  Kinits, 
New  York  and  Erie.  All  other  acts  or  sections  of  acts  conflict- 
ing herewRh  are  hereby  repealed. 

2  K.  a.  WT.  I  40  (a  Eflm.  «M\:  L.  IRBO,  ph.  «T;  r.  ifiM,  rt.  STl  i 
L.  I*ee,  «h.  4£0;  I_  lann.  eh,  S25:  I<,  1!>03.  rb.  4BT;  L.  1004.  rh.  tSZ; 
I.    ISOS.  eb.  304;  L.   1900,   cb.   117;   L.    1900,   cb.    1T4.     la  tittct  Sept.   t, 

"«•■  «IT  ^.  , 

I     i-.<i",C.(H1HlC 
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I  3313.  Fee*  of  trial  l«rora. 

A  trial  juror,  in  an  aution  or  a  special  proceeding,  In  a  court 
erf  record,  iu  entitled,  except  as  otncrwise  specially  prescribed 
by  Btatute  in  a  particular  tourl,  or  a  particuhir  coauty,  to  the 
(ollowlng  fees;  Inenty-fiye  cents  for  each  cause  in  which  he  is 
*mpaiielted,  to  be  paid  by  the  party  noticing  the  causH  for  trial; 
or,  if  it  is  noticed  by  more  thaa  one  party,  by  the  party  nbom 
the  court  directs  to  pay  it. 

Z  R.   S.  643,    I  37   (2  nam.   662). 


trial  Jnrora, 

In  the  counties  witfaii>  the  city  of  New  York  the  board  of 
aldermen,  and  iu  auy  other  couot^  the  board  of  aoperrisoni, 
may  direct  that  s  sum,  not  exceeding  tbrew  dollars  iu  odditiou 
to  the  fees  prescribed  iu  the  last  nectlon,  or  in  any  other  statu- 
tory provision,  be  ailowtNl  to  each  grand  juror,  and  each  trial 
jnror  for  each  day's  attpndauce  at  a  term  of  a  court  of  record, 
of  civil  or  criminal  jurisdiction,  held  within  their  county.  If 
a  diffcpent  rate  Is  not  otherwise  established  na  herein  proxidpd. 
each  juror  la  entitled  to  five  cents  for  each  mile  necoRaeHlj 
traveled  br  him  iu  goiDur  to  and  returulng  from  the  term:  liut 
such  board  of  aldermen  or  hoard  of  supervisors  may  establish 
a  lower  rate.  A  juror  is  entitled  to  ntitentre  for  actual  travel 
once  in  each  catendar  vn-ek  during  the  It^rm,  except  that  tc 
the  conntiea  of  Queens.  Hockland  and  Orange  grand  and  trial 
jurorx  may  be  paid  four  cents  a  mile  ''or  each  mile  nocceaarily 
traveled  in  going  to  and  returniug  for  each  day  of  actual  travel 
during  the  term  in  lieu  of  any  other  mileage.  The  sum  wi 
eHtabliithcd  or  allowed  must  bo  paid  by  (he  coimty  treasurer  upon 
the  certificate  of  (he  clerk  of  the  court,  stntint;  the  number 
of  days  that  the  jurors  actually  attended,  and  the  number  oj 
miles  traveled  by  him  in  order  to  atiend.  The  amouut  so  paiil 
mnst  be  raised    In  the  same  manner  as  other  county  thnrges  arc 

2  R.  S.  eiS,  I  ST,  am'd,  L.  IROa,  rb,  30T  (6  EAm.  Tlfl).  un'd.  L.  1M7. 
^h  <n.  I  itins  ^h  3(iS;  L.  IROO,  rh.  43B;  I.  IWIO.  tb.  584;  L.  IW* 
.  lai;  I..  lAOe,  oil.  77:  U  1906,  cb.  331;  L,  1W7. 
■     -,    1907. 

I  saiS.   Id.  I  aztrs  p^y  apon  vrolraoted  ftela. 

Where  the  trial,  by  a  jury,  ef  an  issue  of  fact,  in  dther  a 
civil  or  a  criminal  action  or  ciiecial  proceeding,  in  a  court  of 
record,  occnpies  more  than  thirty  days,  the  court,  by  an  order 
entered  in  the  minntes,  may  fii  and  allow,  to  each  juror,  muh 
an  extra  componHntion  as  It  ileemn  reasonahle,  for  his  servlres 
thereupon;  the  amount  of  whieh  compensation,  together  with  th< 
espenspH,  aMnally  and  necessarily  mciirred,  (or  food  for  the 
jnmrs  during  the  trial,  is  a  county  charge. 

L.    IB7».   rh.   S.1S,  »m'd. 

I  3810.  Jmror'a  fcc>  In  ■pcciul  praeeedlava. 

A  trial  juror,  sworn  In  a  Bpecia!  j>riiefeding.  before  a  judge  »f 
a  court  of  record;  or  mmn  a  writ  of  innuirj":  or  upon  a  trial,  be- 
fore a  sheriff,  of  ft  claim  to  pcrBonal  property,  seiied  by  virtue  of 
n  warrant  of  attnclinient  nr  an  execution:  is  entitleii  to  twenty- 
five  centB.  to  be  paid  by  the  pernon  at  whose  Instance  the  Jury 
is  empanelled. 

'«■»•»•■>«""'"■       ,as  ,,,, Google 
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I  SSIT.  (A.B*d,  leOO.]  Fe«B  «t  »pI>tcH. 

Hicept  Rs  otherwise  speciilly  prescribed  by  lair,  the  prcvrietor 
of  a  aewspapcr  is  entitlui],  for  publishiDg  Hummona,  aotfce,  order, 
citation  or  olbcr  advertisement,  required  by  taw  to  be  published, 
other  ttian  tbe  session  laws,  tor  each  folio,  to  BeTenty-fire  centa 
(or  the  first  insertion,  and  fifty  cents  for  each  subsequent  iusertioii. 
In  counties  eoataiaiox  wholly  or  partially  citios  of  the  first  class, 
the  proprietor  o(  a  newspaper  is  entitled  for  publishing  such  no- 
ticea,  matters  and  advertisementB  aforesaid,  other  than  the  ae&aion 
laws,  (or  each  folio,  to  one  dollar  for  the  first  insertion,  and 
■evcDty-five  cents  for  each  subsequent  insertion.  The  compen- 
satioo  for  publiahinx  the  session  laws  must  be  fixed  by  the  board 
of  supervisors  at  not  more  than  fifty  centa  for  each  folio. 
L.  isa.  ch.  3S  (*  Edm.  100)1  L.  IM*,  cb.  SSI  (1  Kdm.  icaji  1. 18»,  oh.  ug  ()  Idm.  M)i 
U  UOO,  ch.  MI.    intHect^phlllilxil. 

1  S3IS.  Wltneaaea'  fee*  Kenernlly, 

A  witaees  in  an  action  or  a  special  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  except  where 
■Dother  fee  is  apecially  prescribed  by  law,  to  fifty  cents  for  each 
day's  attendance;  and,  if  he  resides  more  than  three  (nilea  from 
the  place  of  attendance,  to  eight  cents  for  each  mile,  goiug  to  tbe 
place  of  attendance. 


I  3811k  Id.)  OB  deposition  to  be  ued  In  anotker  State. 

A  witness,  attending  before  a  commissioner  or  an  oSlcer,  au- 
thorixed  to  take  his  deposition  to  be  used  without  the  State,  in  a 
case  other  than  one  specified  in  section  3327  of  this  act,  is  entitled 
to  two  dollars  for  each  day's  actual  attendance  and  to  eight  cent* 
tia  each  mile,  going  to  the  placK  or  attendance. 
1  R.  B.  M.  Ill,  (un'd;  L.  IKI.ob.  «,liaE<>m.  R). 

I  -MBtO.  [Au-d,  18^  1880,  ISOa,  1904,  1908.]  Scwelver'a 
couBilBKlonB!   ooHt  ot  boailD|  tPDatecii'    caiumliialuaia. 

A  receiver,  except  as  otberiviau  siieeially  prescribed  by  atatnte, 
is  entitled,  in  addition  tu  his  neceaeary  expenses,  to  such  com- 
missionB,  not  exceeding  hvi:  per  centum  upuu  the  suns  received 
and  disbarxed  by  him,  as  tbe  court  by  whiuh,  ur  the  indge  by 
whom,  he  in  appointed  allows.  But  if  in  any  case  the  C0Dimi»- 
sions  of  a  temporary  or  permanent  ceceiTer,  so  computed,  shall 
not  amount  lo  one  hundred  dollars,  said  court  or  judge  may,  iu 
itH  oi  bis  discretion,  allow  said  receiver  aucb  a  sum,  not  exceed- 
ing one  hundred  dullftrs.  for  his  commissiouti  as  shall  be  com- 
meiisurute  with  the  servict^s  rendered  l>y  said  receiver.  Any 
rcceiTcr,  assijcnee,  guardian,  trustee,  committee,  executor,  admin- 
ifltrator  or  person  appointed  under  section  one  hundred  and 
eleven  of  the  real  property  law  or  under  section  twenty  of  the 
porsonDl  property  law  required  by  law  to  give  a  bond  as  such 
may  include  as  a  part  of  his  necessary  expenses,  such  reasonable 
num.  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  mich  bond  paid  his  surety  thereon,  as  such  court  or  judge 
allow*.  A  trustee  of  an  express  trust  is  entitled,  and  two  or 
more  trustees  of  such  a  trust  are  enlitleil,  to  bi>  apportioned  be- 
tween or  among  them  according  to  the  services  rendered  bv  thna 
respectively,  as  comiiensiition  for  services  ns  such,  over  and 
above  expenses,  to  commissions  as  follows:  For  ret-fiving  and 
4>aying  out  all  sums  of  primipal  not  esceeding  one  thousand 
dollars,  at  the  rate  of  five  per  centum.     Fur  receiving  and  pay- 
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iiig  out  nny  additional  eiims  of  principal  not  exceeding  ten  thou- 
sand dollars,  at  the  rate  of  two  and  one-half  per  centum.  Fot 
receivJD);  nttd  pafinK  out  nil  Hums  of  principal  above  eleven 
thonsand  dollars,  at  the  rate  of  one  per  centum.  And  for  re- 
ceiving nod  pnj-lng  out  income  iu  each  year,  at  the  like  rates, 
lu  all  cases  a  Just  and  reasonable  Hllowance  mnat  be  made  for  the 
necessary  expenses  actually  paid  by  such  trustee  or  tnislces.  If 
the  value  of  the  principal  of  the  trust  estate  or  fund  equnls  or 
exceeds  one  hundred  thousand  dollars,  each  such  trustee  is  en- 
titled to  the  fall  commission  on  principal,  and  on  Income  for  each 
year,  fn  n-hich  n  Bole  truntee  is  entilled.  unless  the  trustees  are 
more  than  three,  in  which  case  three  fnll  comuiissions  at  the 
rates  aforesaid  must  he  apportioned  between  or  among  them 
aecordins  to  the  aerrloes  rendered  by  them  respectively.  If  ih« 
instnimeht  creatine  the  trust  provides  specific  compenHntion  for 
the  services  of  the  trustee  or  trustees,  no  other  compennation  for 
such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall, 
before  receiving  any  com  pens  nt  ion  for  such  services,  by  a  writ- 
ten instniment  duly  nchnowledited,  renounce  such  speclfie  com- 
pel sati  on. 

L.  11W2.  ch.  4Sr!;  L.  IMO,  rh.  81:  L.  lOttt.  ob.  4M :  L.  1001,  .*.  IKS. 
mn'cl  l>>  L.  190B,  ell,  «B.   |  3.      Brr  note  ST  of  Dotn  or   B«rd  er  BtMiMt 

I  Sazi.  Vrem  at  eonntr  treasiiFeP  sod  cbaniberlBlB  of  IVew 
York. 

A  county  treasurer,  or.  iu  the  city  and  county  of  New  York,  the 
chamberlain,  Is  entitled,  for  the  services  specified  in  this  sectioD, 
to  the  followiuK  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  pet 
centum,  upon  the  sum  so  received. 

,For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 

For  investing  money,  pursuant  to  the  dlreetion  of  a  court,  one- 
half  of  one  pet  centum  upon  the  sum  invested,  not  exceeding  tw* 
hundred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
excess,   over   two   hundred   dollars. 

For  receiving  the  Interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centan 
upon  the  interest  so  received  and  paid. 
3  R.  a.  m,  1 M  {1  Edm.  Ml),  wid  L.  uw,  ob.  an  (( xom.  m. 

I  3XZa.  [AM'd,  IU04,  IfflO.)     Feea  of  it  |astlee>  ot  (h«  peaec. 

A  Justice  of  the  pence  is  entitled,  for  the  services  specified  In 
this  sectiiiu,  to  the  following  fees: 

1.  Iu  an  action  brought  before  a  Justice  of  the  peace: 

l-'or  an   onler  of  arrest,   twenty-five  cents. 

For  a  warrant  of   attuchmeut,  twenty-live  cents. 

For  a  reiiuiHitlon  In  an  action  for  a  chattel,  tnenty-five  cents. 

For   a    subpoena,    Including   all    the    namea    Inserted    therein, 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 

For  takine  an   aOldavit,  or  administering  an   oath,  ten  cent*. 
For  drnivuiR   an   nffldnvir.   application,   or  notice,   required   by 
Statute,  five  cents  for  each  folio. 
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For  dreiring  a  bood  or  an  undertaking.  twent;-fl 

For  hearing  an  application   for  a  commisiinn   to 
or  more  witneaaes,  fifty  cenfa. 

For  an  orUei*  tor  such  eommisaion,  apil  attendiiig,  aettliti};,  auiI 
oertifying  intorrogatoriea,   fifty   cpnta. 

For  hondng  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  Taeale  or  modify  a  warrant  ol  attachment,  or  increaie 
the  plaiutiO's  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  Justice 
upon  his  own  motion,  twenty-fire  cents. 

For  a.  venire,  twenty-five  cents. 

For  empanelliug  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintilTs  evidence,  where  the  defendant  does 
not  appear,  twenty-iiv^  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  tlie  trial  of  au  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  cents  for  each  day  actually  spent  lu  the  trial. 

For  receiving  and   entering  the  verdict  o(  a  jury,  twonty-five 

For  entering  judgment,  twenty-five  cents. 

For  Gllng  eiich  paper  required  by  statute  to  be  filed,  five  cents. 
For  a  Iranacript  of  a  judgment,  twenty-five  cents. 
For  a  copy  of  any  pap<.r  for  which  a  fee  is  nut  eipressly  pre- 
Bcribed  by  laiv.  six  cents  for  each  folio. 
For  au  execution  or  the  renewal  of  an  esecution,  twenty-fire 

For  making  a  return  open  au  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  te  be 
continued  before  another  justice,   twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  therefor  Is  not  expressly 
prencribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  n  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant,  issued   from  another  county,  twenty-five   cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  iaw,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  In  a  case  where  a  fee  therefor  is  not  specially 
pr^Bcribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  tiy 
l«-w,  fifty  centH. 

For  a  warrant  of  attachment  to  arrest  a  deiinqnent  juror  or 
witueBS,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerlf,  a  minute 
or  record  of  conviction  of  such  a  jnror  or  witness,  or  of  any 
person  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
apedally  prescribed  by  law,  fifty  cents. 
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For  an  eiecntion  upon  snch  «  conviction  before  him,  twentj- 
fivp  cents. 

For  drawing,  copflug,  and  certifying  a  bond,  nn  undertaUnir. 
a  reco^izBDce  or  other  written  security,  nnd  Bling  llie  uim 
with  the  connty  clerk,  or  otiier  officer  with  whom  it  must  U 
fil«i.  twcntj-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-fire  eenti 

For  a  Riibpoena,  including  all  the  uamea  inserted  dieiein, 
twenty-five  wnte. 

For  a  pren-pt  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  ji-ry,  twenty-five  cents;  ex- 
cept in  proccL-dings  to  alter  or  lay  out  a  highway,  in  which  c»ie 
he  Is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  b  ctlW- 
neventy-fiTe  cents  for  oach  day  actnally  spent. 

For  receiving  and  entering  the  verdict  of  the  Jury,  and  ttf 
order,  if  any,  thereupon,  twenty-five  cents. 

For  any  seivice  for  which  a  fee  is  not  eipressly  allowed  bj 
Ihia  Bubdi vision,  and  for  which,  if  rendered  in  an  action  betnif 
■  justice,  a  fee  is  allowed  by  the  first  Bubdivinion  of  this  sectioL 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  de[>o9Ltion  of  a  wltnesa.  npon  an  order  miir. 
or  commiaiion  issued,  by  a  court  of  record  of  the  state,  or  ■ 
fonrt  in  another  slnte  or  a  territo.'y,  or  a  foreign  country,  W 
cents  for  each  folio. 

For  making  the  necessary  return  and  certiiicata  thereto,  fi"I 

For  taking  rn  affidavit  or  administering  an  oath,  ten  cenU- 

3  r:  a.  284,   I  228   (2  Bdm.  2T2).   am'a.  apd  2  K,   S.   837,   I  2»  (3  W»- 

«5a),    Bln'd;    1.    Iwi,    cb.    £H2,    and    U    IBIO,    qlu    334.     Id  eCTMl  Sepl.  1-  I'M 

I  3338.  Constable's  teea. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees; 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  s 
justices'  court  of  a  citj-. 

P'or  aerving  a 

For  serving  a 

For  aervjug  a  summons  and  levying  a  warrant  of  attachLoepl. 
one  dollar.  _  i 

For  serving  a  summons  and  affidavit,  and  executing  a  r«iiiiti-  I 
tion,  in  an  action  Cor  a  chattel,  one  dollar.  _ 

For  servinp  an  order,  directing  the  aclion  to  be  continued  befnr* 
a  justice,  other  than  the  one  before  whom  it  is  ponding,  and  foi 
attending  before  the  latter,  fift^  cents,  and  fifty  cents  in  ndditini 
if  he  HO  attenils  with  a  person  in  Ills  cnstody. 

For  collecting  money  by  virtue  of  an  execution,  for  evpry  doliil 
collected,  tn  the  amount  of  fifty  diillars.  five  cents:  for  every  <W 
lar  collected  over  fifty  dollnra,  two  and  one-half  cents.  Wbri\. 
B  judgment  or  nn  execution  Is  settled  after  a  levy,  the  ™nsnW4 
fa  entitled  to  poundajte  upon  the  sum  at  which  the  settlement  ■) 
made,  not  exceeding  tin-  value  of  the  properly  levied  upon. 

For   each   mile   necesHnrily    traveled,   gomg   and   returning, 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  '-. 
cept  a   venire,   the  distance  to  be  computed   from   the  pl«re  of 
abode  of  the  person  served,  or  the  place  where  It  is  served,  ti* 
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the  place  where  It  fa  returnable,  tpn  wnta;  bnt  where  two  or 
more  mandBtes  in  one  Hctiou  are  eerved  or  executed  upoD  one 
jouraej,  or  where  a  mandate  in  serred  upon  or  executed  against 
two  or  more  persouH  in  ODe  action,  he  is  entitled,  fa  all,  to  onlf 
ten  cents  for  each  mile  ueceaaarilj  traveled. 

For  Dolifj'ing  the  plaint  iff  of  the  execution  of  an  order  of 
arrest,  twentj-five  cents;  and  for  goioK  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  toe  place  where  be  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returniDit, 

For  aubpoenainK  each  wltnesa,  not  exceeding  four,  twentj-five 

For  Dotifjing  the  jarors  to  attend  a  trial,  one  dollar  and  fifty 

For  taking  charge  of  a  Jury  during  their  deliberations,  fifty 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  thirteen  cents 

2.  In  a  special  proceeding. 

For  notifyiDK  jurors  to  attend  to  uaseas  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  sctuslly  and  ueccssaril.T  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  olhcr  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 

"■ '--      1  warrant,  In  any  case  where  a  fee  therefor  is  not 

ribed  by  law,  fifty  cen 
,.   an  order,   directing   tl 

coDtinned  before  a  Jnstlce  other  thar.  ____   ._._    _.  ._.  

pending,  and  for  attending  before  the  latter,  with  or  without  a 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  puraunnt  to  process. 

For  subpoenaing  each  witness,  not  esceeding  four,  twenty-five 

For  each  mile  necessarily  travelled,  going  and  returning,  to 
serT«  or  execute  a  mandate,  the  distance  to  be  computed  fron* 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
retnmable,  unless  a  different  rate  of  travel  fees  upon  (he  service 
or  eiecntlon  thereof  is  specialty  prescrihed  by  stntnle.  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
specia]  proceeding,  the  limitation  npon  the  amount  of  travel  fees 
■pecified  in  the  last  preceding  subdivision  applies. 

L.  amicb.  BSD,  1 1(7 Edm.  m:  l,  ir.s,  ct.  ^, 1 1. 

}  83S4.  Id. I  aCidBrK  npnn  vlnlm  fop  travel  (ffh. 

A  constable,  who  charges  nny  travelling  fees,  must  show,  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  chained:  thnt  no  more  miles  are 
charged  for.  than  were  actually  and  in  good  failh  travelled  for 
that  purpose;  that  he  hod.  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  travelled;  and  that  the  tmTelling  fees 
«re  ehareeii  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actuslly  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 
L.lB»,cl..a»,ISi7Bdn..«0).  ^^  ,„„-:.G00g\c 


AMOrNT  or  PEES. 


Ill  whose  bebulf  a  coniiniiiiiioii'hBg  been  iBsued,  anil  who 
jntroiliK'ca  in  pvldMice  a  deponltion  tahFu  thereunder,  ts  entilled 
tu  rei-uvcr  his  nctiiHl  dlKburnonipnffi  thpreupon.  not  exceeding  the 
(olloivlnR  biiihh:  eomniisBlinwrK'  fees  for  taking  mid  relurning 
lestiuioiLs-,  one  dollar;  enrh  subpoenn  issued,  or  ootli  adminis- 
tered, by  the  eomniisBioner,  nix  eeiilH;  espenne  oC  serriug  entli 
KiibiUK'iia,  tweiit3--five  cenlH:  ench  witneas's  fees  tor  each  daj's 
atteiidniioe  before  the  coiiunistiioner,  tn-entf-five  cents;  puataee 
tor  Heitdlnc  and  returning  the  commiasioD  an<!  pe|>en!  annexed 
thereto,  out'  dollar. 

I..   IS41,  Ph.  las,    I  3   (4  Mm.  5481, 

I   3320.   Id.)  JnrorB*  (ern. 

Exeept  aa  ntherwlfie  aperiallj  prescribed  by  law.  a  peraon,  noti- 
lied  to  atleud  hh  a  juror,  in  entitled  to  twentf-five  cents  for  at- 
teniliu^  and  Merrlnti  iiiion  the  trial  of  an  action  or  the  bearing  of 
a  s]>pi'inl  iimo(i>diiiK,  before  a  juHlice  of  the  pence;  and  to  ten 
cents  for  attending  to  serre,  where  be  is  not  sworn. 

3  R.  8.  £03,   I  22K   (2  RAm.  ETS) :  K    IfflA,  rh.  ffia.   I  0  <6  Bdm.   SMI. 

I  3327,  Id.)   iTlfneiHeB'   fera. 

A  witness  is  entitled  to  twenty-five  eentB  for  each  day's  actnat 
attendance,  before  a  juxlicc  of  the  peace,  in  an  action  or  a 
special  iiroceediiiB.  or  before  a  cominissioner  appointed  by  a  jus- 
tice of  the  iience,  or  before  a  jnatice  of  the  peace  taking  a  de- 
position to  be  iiiM-d  in  a  court,  not  of  record,  of  another  State, 


1  332.S.   Id.)  feen  to   be   paid   before   aerricB*  rendered. 

A  justice  of  the  peace,  or  a  constable,  Joror.  or  witness,  before 
a  justice  of  the  pence,  is  not  obliued  to  render  any  service  sped- 
fled  in  iIiIh  title,  without  the  previous  payment  or  tender  of  hi* 
fee  therefor. 

2  R.   8.   eso,   part  or  |  0   (2  Bdm.   OTO). 

I  332n.  14.)  by  nkom  feeii   to  be  paid. 

In  nn  action  before  a  Justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglecta  to  pay  the  fees  allowed 
Iheri'for  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  bis  costs,  If  he  recoTen 

I   :t330.   CertnlB    •pedal    pfotIbIod*    exocpled    from    this 

The  allowance  of  n  fee,  by  this  title,  does  not  apply  to  a  cajv, 
where  81  ice ia I  provision  is  othiTwi«e  made  by  statute  for  eom- 
peusatiou  for  a   particular  service. 

I  3331.   PravlBlna  ■■  to  Ghnaaie  In  feea. 

Where  an  offlccr  has,  when  this  title  tabes  effect,  cotnmeneed 
the  perfiirmanw  of  a  service,  for  which  a  fee  Is  allowed  by  ""^ 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  allowed, 
for  (he  completion  ot  tluit  service,  and  he  is  not  entitled  to  the 
fee  tor  the  same,  or  a  correspondine  service,  allowed  by  this  title. 


AMOUNT  OF  FEES. 


iFDtKtloB      •(      clKlma      by 

>    and  dlaposltlOB  of  anelalBied  fcea. 

All  jnrorx  Including  those  in  a  criminAl  actiou  ot  Bpei'lal  pro- 
C'<><>diiiR  In  u  eniirt  nr  before  an  ofllcpr  July  summoned  and  wbi- 
siTved  ax  proTlded  for  b;  the  kawn  of  ibis  state  and  are  entitled 
to  payment  therefor,  must  proaent  their  I'taims  to  thv  ijroiicr  ofll- 
I  iaf  dexiKnateil  by  law  for  the  payment  of  juror's  fees,  oit  or  be- 
fore the  thirt3*-first  day  of  December  of  the  yeiir  micppeding  or 
fi.Howliig  Hie  yesr  In  which  such  sprriecw  were  rendered  niid  ppr- 
formM,  and  failure  to  comply  with  this  provision  sfanlt  bo  a 
forfeiture  of  the  poyment  for  sneh  claims  or  serviceis  thcrenftfr. 
AH  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  themin 
the  foregoing  provision  relalinx  to  forfeilurc  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  ttie  provlsiona  of  this  section  shall 
be  transferred  and  appiitnl  to  the  fund  of  stu'li  county  or  cil.v, 
from  which  they  were  paid,  on  or  iiefore  (be  first  day  of  March, 
in  each  year. 

Aflilod  hj  I,  IIWB.  fh.  S3.  IVrlTiHmi  —  I,.  IMS.  rh.  ISn.  11  l-».  Sm 
note  21  of  wilei  ot  Board  ot  HUCOtor}'  C(ni>a1ldat1nn  nt  ni't  nt  mdc 

1    SSsa.  Thin   title   •»wUaa   lo  cdvU   «■•>  mmlr- 

Kxcept  as  otherwise  expressly  prescribed  therein,  this  title 
1 —    — . ._   ,.    -     1..   — j._.j    ._    ^   criminal   action   or 


apply   I 
roceedini 
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DEFINITIONS. 


CHAPTER  XXII. 


Definitioas  and  Regulations  Concerning:  the  Coo 
struction,  Effect,  and  Application  of  this  AcL 


TIIUE  L 
0«nerftl  definitiona,  and  rules  of  construction. 

■m.  n33.  DeBDItlon  of  "  icLlon  ". 


g  8SS8.  Dea>lHa>  «f  «•  ««tto>  ". 

The  Koril  "  actioa  ",  ua  used  io  the  New  Revision  of  the  Stal- 
utee,  when  applied  to  judicial  proceediogH,  aigiiifieii  kd  ordinair 
proeecutioD,  in  &  court  or  justice,  by_  a  party  Hiraiust  onothfr 
party,  for  the  euforcemcot  or  protection  of  a  right,  tbe  tedma 
or  pfevention  of  a  wrong,  or  the  pDnishmeDt  of  u  publli;  offkatce. 

Co.  PiDC.,  I  3. 

1  8884.  Id.)  "  Bpeotal  proecedlas  "• 

Every  other  proaecutiou  by  a  party,  for  either  of  the  porpawf 
specified  in  tbe  last  sectioui  Is  a  special  proceeding. 
Id..  1  a. 

I  33SS.  DIvliloB  ttt  BctlOBB  Into  civil  and  orlmlMtl. 

Actions  are  at  two  kinds^ 


I  8330.     Deflntloa  of  "  crlHlnal  aetloa  ". 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  w 
a  parly,  against  a  pemon  charged  with  a  public  oBence,  tot  tM 

punishment  thereof. 


i  3888.  PKrtlcB  t«  a  olvll   ■•tlaB. 

The  party  prosecuting  a  civil  action  Is  styled  the  plslntlK;  *t 
adveree  party  is  styled  the  defendant. 


,G(Hinlc 
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I  «S3».  Oulr  »>«  form  or  civil  acUom. 

There  ia  only  one  form  of  oivil  action.  The  distinction  between 
RCticmi  ftt  law  and  suits  in  equity,  and  tlie  forms  Of  those  action* 
and  saltB,  httve  been  aboUsbedi 

Od.  FnM.,l«. 


I   S840.    Rnln   of  caaalraetlon   aa   t«   paltlleaHvB,   et«.,   t« 

Each  provision  of  this  act,  requiring  the  publication  of  a  sum' 
mons,  notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  t^guiring  u  court,  or  a  judge,  to  designate  one  or  mora 
newBpapera,  in  which  such  a  pubiication  muxt  Ik  made,  or  requir- 
ing the  posting  of  a  notice  or  other  puper.  is  to  be  construed  as  not 
altecting  an;  special  proTision  oC  the  KtututeB,  remaining  unre- 
pealed after  the  former  provision  tnkes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  sucb  a  publication  must  or 
maj  be  made,  or  one  or  more  particular  places  in  which  notices 
or  otber  legal  papers  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  paracQlar  case. 


i  SS4I.  Jd.t  mm  to  oertaln  Bpeclal  provlatOBB  Velatlnv  to 
Baw-Yovic  eitT' 

Each  prorieion  of  this  act  is  to  be  construed  as  not  aSectlng 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
tbe  former  provislou  takes  effect,  which  is  applicable  eielusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  tbe 
ctJy  of  New- York,  including  the  recovery,  entry,  and  collection  ol 
a  judgment  in  aucb  an  action. 


I  S343.  Id.)  aa  to  vowoir  «aart. 

Bach  provision  of  this  act  conferring  power  Upon,  or  a 
ing  a  proceeding  to  be  taken,  at  a  general,  special,  or  tri 
which  is  applicable  to  a  county  court,  is  to  be  construed  a 
ing  to  any  term  of  the  county  court,  held  pursuant  to 
poiutment  made  as  prescribed  by  law. 


I  nn4.1.  [Aai'd,  ISOS.l  MIaeeU«neans  Kaaeral  dcflalirona 
aiad  ruMiKa  at  aoBStraetloa. 

Tn  ranstriiing  this  act,  the  following  rales  must  be  observed, 
except  where  a  contrary  intent  is  eipreaitly  declared  in  tbe  pn>- 
viKioa  to  be  construed,  or  plainly  apparent  from  tbe  contest 
thereof: 

1.   ISubiliT.  1  repealed  Jan.  1,  1800;  L.  1895,  ch.  948.! 

2.'  The  word  "mandate",  includes  a  writ,  process,  or  other 
written  direction.  Issued  pursuant  to  law,  out  of  a  court,  or 
niade  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  np  an  officer,  or  other  person,  named  or  otherwise  desip- 
nated  therein,  to  do,  or  to  refrain  from  doing,  an  act  therem 
sp«ciGed. 


DoliiHihyGoOHlc 
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3.  The  word,  "judge",  includes  a  Justice,  snrrofate,  recordn, 
justice  of  the  peace,  or  other  judicial  offleer,  authortzed  or  w 
quired  to  act,  or  prohibited  from  acting,  in  or  with  respect  to  tte 
matter  or  thing,  referred  to  in  the  provisioa  wherein  that  wwd  li 

4.  The  word,  "  clerlt  ",  significB  the  cierk  ot  the  court,  wberdn 
the  action  or  apccial  proceediui!  is  brought,  or  wherein,  or  ij 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  proTisioD  in  which  it  Is  used.  If  the  action  or  apeclal  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authorit;  of 
the  Huprenie  court,  it  signifies  the  clerl(  ot  the  county  wherein  tiie 
action  or  speciai  proceeding  is  triable,  or  the  act  is  to  be  done. 

6.  The  word,  "report",  when  used  iu  connection  with  a  trial. 
or  other  inquiry,  or  a  judgraent.  means  a  referee's  report;  mi 
the  word,  "  decision  ",  when  used  in  the  same  connection,  meani 
the  decieion  ol  the  court  upon  a  hearing,  or  the  trial  of  an  iwiK, 
before  the  court,  without  a  jury. 

6,  T,  8.   IRepealed,  1892,  ch.  677.] 

5.  A  "  personal  injury "  includes  libel,  slander,  criminal  eon- 
Tersatlon,  seduction,  and  malicious  prosecution;  also  an  aaaaull. 
battery,  false  imprisonment,  or  other  actionable  injury  to  tht 
person  either  ot  the  plaintiff,  or  of  another.  (See  i  1910,  subd.  1.) 

10.  An  '■  injury  to  property  "  is  an  actionable  act,  whereby  thf 
estate  ot  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit  ",  includes  a  verified  pleading  in  u 
action,  or  a  verified  petition  or  answer  in  a  speciai  ijiroeeeding. 

12.  A  warrant  of  attschment  against  property  is  said  to  iw 
"  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
is  diBcontinued;  or  a  final  Judgment,  rendered  therein  in  favor  ol 
the  plaintiff,  is  fully  paid;  or  a  Gnal  judgment  is  rendered  therm 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  atty 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  le- 
Tersai  or  Tscating  of  the  judgment  revives  the  warrant- 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  i* 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action  "  is  an  action  brought  ai 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  thi« 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  tbe 
payment  ot  a  sum  of  money, 

15.  [Bepeftled.  1892,  ch.  677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  line*,  aa  diatiocmahed 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed.  1892,  ch.  677.] 

18.  A  "  domestic  corporation  "  is  a  corporation  created  by  or 
under  the  laws  of  the  State:  or  located  in  tbe  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursaant  to 
the  laws,  in  force  in  the  colony  of  New-Tork,  before  the  l&th  day 
of  April,  in  the  year  1775.  Every  other  corporatioD  la  a  "  foreign 
corporation  ". 

19.  The  terms,  "  trial  Juror  ",  and  "  trial  jury  ",  are  rMp*ctiv«Iy 
equiTalcnt  to  the  temub  "  petit  juror  ",  and  "  petit  Jvrr  ">  **  ■■•' 

jmm 
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In  the  oonBHtatlon  and  laws  of  the  State.  Tbo  word, ."  naOtj  ", 
as  UMd,  wltb  reipect  to  procnrlnfc  tbe  attendance  of  a  juror,  Ii 
eqnlTatent  to  tbe  word,  "  summon ",  sb  used  in  the  like  con- 
nection, in  the  HBme  conatitution  and  laws. 

20,  The  word,  "action",  refers  to  a  civil  action;  the  word 
"  judgment ",  to  a  judgment  in  such  an  action;  tbe  term,  "  special 
proceeding",  to  a  civil  special  proceeding;  the  word,  "order",  to 
■D  order  made  in  sucb  an  action  or  special  proceeding;  tbe  worils, 
"  an  action  of  ejectment  ",  to  an  action  to  recover  tbe  immediate 
ponesHloD  of  real  property. 

21-24.   [Repealed,  iS^,  cb.  6T7.] 

L.  ISIfl.  ch.  44B,  I  2:  Co.  Proo.,  |  4fla:  Id.,  I  402:  !«..  i  *«l:  M..  MA4  ; 
U  »TG.  cli.  ZT:  2  U.  S.  MO,  I  4  a  Gdm.  «sa>.  Am'rl,  L.  IDOn.  cb.  as. 
I   B.     S«  DDte  as  or  noCea  ot  Boird  at   Stitatoir  CouKlIdiitlDii  at  end  ot 
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Provisioiu  refrulf^tins  Uw  affect  and  Application  of  tliia  act 

la  «ct, 

nstnictlDo  oat  ■ppllenbl*  ibvato. 


aec.  33**.  Short 


I  8844.  Sbort  title  of  lUa  act. 

This  act  coustltuleB  a  portion  or  the  Npw  Bevlsion  of  the  8t«t- 
utes.  It  may  be  Btylod,  In  an;  net  o(  the  leKwIature  or  prowedioE 
in  a  court  of  jaBticc.  or  wberGTcr  it  ia  otherwise  referred  to, 
"  The  Code  of  Ciyll  Procedure  ". 

U  isn.  ck.  Me,  I  1. 

I  S346.  Kale  of  alrlot  conatrnctloD  not  Bpplleable  tliercta. 

',  that  a  statute  in  derogation  of  tlw' 

I  3840.  Panlslainenl  ot  crimen  and  mladeineBaorB  created 
therebr. 

Whore  it  ia  prescribed,  in  n  proTision  of  this  apt,  that  a  person 
doing  or  omittinjt  to  do  any  act  is  Koilly  o(  a  rarticular  crime,  or, 
Keiierully,  of  a  uiisdemcanor,  he  shall  be  punished  therefor  in  tbe 
nianocr  and  to  Ihc  extent,  prescribed  by  the  statutes  remaioins 
unrcpealpd  sflei'  tlie  provision  in  question  takes  effect,  for  the 
puDishmcnt  of  the  crime  so  apecified;  or  for  the  punishment  of  a 
misdemennor,  the  punisbinent  of  which  is  not  epc^allr  prescribed 
in  tbe  statute  definiofr  it. 

I  a.'Ur.  lAm'd.  imtR.  lOOn.]  Aitpllpotlon  of  eertalD  por- 
tlone   tbereof  rcKalated    and   qnalltled. 

The  npplication  nnd  effect  of  certain  portione  of  this  act  are 
dei'liired  nnd  reculntcd  an  foliowB:  execpt  that,  where  a  par- 
ticular priivlflioii,  included  wilhin  r  rhnpter  or  o  portion  of  a  chap' 
t<'r.  Hp«cilied  in  a  aulMli vision  of  this  section,  expressly  desIgnatvH 
th«  conrtM,  iieTHOnn,  or  protcedinits,  affected  thereby,  that  pr* 
Tialoii  is  deemed  excluded  from  the  application  anrl  effect,  pre- 
MiTihed  In  the  NiilxllTfsion. 

1.  [Am'd,  lIHHi.i  III  chapter  ceconil,  the  prisoners  referred  to 
are  civil  prisoners  only,  exeept  that  nrtirle  third  of  title  second 
thereof,   applies  tn  nil   prisoners,   civil   or  criminal, 

2.  In  chapter  third.  Beelioni.  303.  304.  Hm.  and  306  apply  1" 
trial  jurors  upoir  tbe  trial  of  nn  indictment  or  other  crimiwil 
cause:  as  prescrilied  in  subdivision  seventh  of  this  section,  *itn 
respect  tn  the  npplientioD  nf  titipK  third  and  fourth  ot  chapter 
tenth,  and  as  specified   in  tiie  next   two  sections.        i 

800  t..oo»;lc 


c.aa,t.a        application  of  provisioIjs.  s  ssrr 

3.  la  chapter  fifth,  Hoctiuus  446,  449,  45U,  4&4,  465,  aud  458 
to  4t^  botb  iacluBlve,  upply  to  an  at'tion  comaieuced,  )u  au7 
court  <i(  the  Stute,  ou  or  after  tlie  Grst  iliiy  o(  Seplember,  1ST7. 

4.  [An'd,  i»»B.j  The  remaiuder  of  chapter  fifth,  and  the 
wlicili;  of  chapter  sixth,  apply  ouly  to  au  aciiuii  couiiiieiiced,  on  or 
after  the  first  day  of  »t;ptewb«r,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  Saw  York,  or  a  county  court. 

5.  [Au'd,  ItMHt.l  Chapter  aeveuth,  exL-lndiuK  articJeH  first  aud 
oecoud  of  title  fourth  thereof,  applies  ouly  to  aD  action,  in  one 
of  the  courtB  spocilicd  in  iiubUivi^jlnu  fourth  of  this  aectiou,  in 
which  an  application  for  au  order  of  arrest,  an  injunction  order, 

'of  attuchm^nt   agaiuHt   property,   is  made,   on  or 


after  the  firet  day  of  Hi'Ptember,  ISTi.     ArlicicH  first  and  .    . 
o(  title  fourth  of  that  chtipler  apply  only  to  proceedings  takciit 
in  one  of  those  courts,  on  or  aftirr  that  date, 

S,  (Am'd,  iHt!>z.)  Ciinpter  tiBht  applies  ouiy  to  the  proceed- 
inKK  taken  on  or  after  the  first  day  of  September,  18TT,  in  nn 
action  or  special  proeecdiuK  in  one  of  the  courts  specified  in 
■ubdivision  fourth  of  this  section:  except  that  sections  721,  T'^. 
T24  to  72T,  both  inclusive,  and  817  to  818,  Iwth  inclusive,  upplr 
to  all  courts  of  record;  wi'tioiis  728.  T2!t.  T.'tO.  74!),  787,  788,  810 
to  8111.  both  inclusive,  and  t^,  to  proceedincn.  talcen  on  or  after 
that  (lay,  in  any  court  or  liffore  anr  nfB<-er  or  body;  and  sectioDs 
723,   704.  705.  785.  78!>.  7(XI.  and  825.   to  nil  courts. 

7.  [Am-d,  iDofl.l  In  chapter  tenth,  tllicB  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specilied  in  RubdivltiioD  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 

Sply  only  to  jurors  drawn  tor,  and  juries  formed  at,  a  term 
a  conrt,  eommencins  not  ieas  than  twenty  days  after  the 
first  day  of  May,  18T7.  Subject  to  that  qnaiiSention.  they 
anply  to  jnrors  selected  under  the  statutes,  remainini;  anrepealed 
alter  that  day,  and  the  lists  and  ballots  prepared  accordinRly, 
until  new  jnrors  are  selected,  and  iiew  liistH  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
cbapt«r  tenth.  exclndinK  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proccedinf;.  and  (o  a 
conrt  of  criminal  and  a  court  of  civil  jariBdlclinn.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  Dot  affect  nuy  special  provision  of  law.  remaining  unrepealed 
after  the  first  day  of  May.  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  purticnlar  court  of  record,  from  a  particu- 
tar  locality:  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selectins:,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jnrj 
districts,  is  reKulated.  Bacli  of  those  provisions  I>pcomes  appli- 
cable to  and  affects  the  selectine.  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  artielea,  in  like  manner 
as  they  applied  to  and  nfTccted  tbe  statutes  prevlonsly  in  force, 
apon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law.  an  relates  to  the 
remission  of  enforcement  of  a  fine  impoRpd  upon  n  trial  juror, 
applies  to  a  fine  impased  upon  a  granil  jnmr.  ns  prescribed  In 
the  statnteB  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  snd  secord  of  title  first, 
and  the  whole  of  title  third,  applv  onlv  to  proceedings  in  on* 
ot  the  court*  specified  in  subdIvlBion  fourth  of  this  section,  tekeit 
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on  or  after  the  first  day  of  Stutpniber,  1877.  But  where  on 
actiuD  has  bei^n  conimcuceU  iu  eitUvr  ut  those  cuurta,  befuic 
that  date,  a  jiidgmi-ut  by  deCnult  inuat  be  takeu  ihereiu,  as  pre- 
scribed by  the  statateH  in  force  oa  the  tUirty-firet  day  of  August, 

9.  Chapter  twelfth  does  not  affect  the  statntea  remaJuiiig  un- 
repealed after  the  first  da;  of  SepCeuiber,  1877,  touching  the 
review  of  |)roeeedin((s  in  a  eriiniDal  eaaee. 

10.  Chaoier  thirteeuth  uiJiilies  only  to  an  execution  iasued,  on 
or  after  the  first  day  of  Ueptember,  1877,  out  of  a  court  of 
record,  other  than  an  executiou  iBHucd  out  of  such  a  court, 
and  directed,  narsuant  to  Inu',  to  a  L-ontstablc  ur  marshal;  and 
to  itales  und  other  iiroeeediuga,  by  virtue  of  an  execution  directed 
to  a  sherifF,  and  delivered  to  liim,  afliT  that  date.  Sectioos 
1413  and  1414,  and  aectiouB  1417  to  1427,  both  incluitivc,  apply 
only  to  a  ease  where  such  au  execution  is  iKsued  out  of  oue 
of  the  courts  spocllied  in  subdJviRiou  fourth  of  this  eecUoni  or 
where  a  narrnnt  of  attaebuent  against  projicrty  is  granted  on 
or  after  that  date,  in  an  action  brontcht  in  one  of  those  courts. 
Title  third  of  that  chsjiter  applies  only  to  an  execution,  is^aed 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  (Am'd,  iwa.  i»o».i  So  nuub  of  chanters  fourteenth,  fif- 
teenth, sixteenth,  Heventeeuth,  eijthteenth.  nineteenth  and  twra- 
tieth,  as  regulates  the  procei'dinim  to  be  tnken  in  an  action  or 
—lecial  proceeding-,  and  the  eScet  thereof,  applies  only  to  an  ac- 
..onora  specinl  proceeding  eoninieneed  on  or  after  the  first  day 
of  September,  1S8I».  And  all  appeals  t-iken  from  any  order,  sen- 
tence, decree,  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September. 
18S0,  in  any  matter  or  proceeding  pending  or  uudeteroiined  ia 
such  court  on  the  first  day  of  Hepteinlier.  1880;  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  eoiirt  afflrming,  reversing  or  modifying  any  such  order. 
sentence,  decree  or  determination  nl  a  surrogate's  court  shall  he 
taken  and  perferted,  heard  and  decided  iu  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April. 
1877.  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  siicb  court  brought  In  conformity  thereto 
since  the  first  day  of  September.  1880.  are  hereby  declared  to 
be  valid  and  effectual,  exrept  that  sections  1670  to  1685,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  iu  an  action  theretofore  commenced,  or  upon 
n  Judgment  theretofore  rendered,  nnd  section  1674  applies  to  a 
notice  of  pendeno'  of  iiclion  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  iPttQ,  iHith  inclusive,  do  not  apply  to  an  action 
upon  any  bond   therein  specified,   where  an  order,  allowing  any 

Cerson  to  prosecute  the  liond  in  the  name  of  the  people,  has 
con  duly  made  before  that  date  and  Is  then  in  force,  in  which 
case  future  actions  upon  the  snme  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithabindiug  the 
repeal  thereof;  sections  22.1.^  to  2265,  both  inclusive,  apply  also 
where  a  linal  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  stattrte 
superseded  by  the  title  containing  tboue  sections,  nnd  to  the 
process  issued  thereupon:  sections  2320  to  2344.  both  inclusive. 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  anperseded  by  the  title  I'nntaining  them,  whether  a  com- 
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after  tLe  first  "day  of  Bcplember,  1880;  seclion'  2730,"  e ._. 

words  "  npon  the  bearine  before  Uie  Burrogiite "  nppliea  to 
actions  Ihereloforo  or  thereafter  commenetU  iinrsnont  to  iirtlcle 
second  of  title  three  of  rlmpter  fifteen;  aud  WMrtionB  2798  to  2801, 
both  inclusive,  apply  also  to  a  cnae,  irhere  a  decree  for  the  snle 
or  other  disposition  of  the  rent  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chaptera  nineteenth  and  twentieth,  as  relates 
to  Ih.-  Juriadiction  of  (lie  serernl  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September.  J&O. 

13.  In  chapter  twent3'-firet,  titles  first,  second,  and  third  apply 
only  to  an  action  In  one  of  the  conrta  specified  la  Bobdivision 
fourtb  of  this  section. 

14.  [Adaea,  isfl4.I  The  disqualification  of  jnrora,  as  pro- 
vided Id  section  eleven  hundred  and  sixty-sis  of  this  act.  snail 
apply  to  all  courts. 

Am'd.  L.  1S03.  ch,  42;  L.  ISIM,  eb.  ^2S•.  J^  ISM,  ch.  D4e:  L.  t908. 
eh.   66.   I  S.    S(v  nntcx  80.  90,  61.  92  of  notei  ot  Board  ot  atatutor;  Con- 

I   8848.  Id. I  irhat  deemed  eam  men  cement  of  action,  ele. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  on  action  or  special  procecdint!  commenced  on  or  after 


-i   day  therein  specified,  if,   before   that  i!at-.   _    —   — 

action,  or  a  citation  issued  from  n  Burrot.'atc'H  court,  baa  been 
served  npon  one  or  more,  but  not  upon  all.  ot  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prp»crlbed 
In  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made;  or,  in  a  special  proceedlnK.  elsewhere  than  in  a  surro- 

Snte's  eonrt,  the  petition  or  other  paper,  npon  which  the  first  or- 
er,  process,  or  other  mandate  mny  be  made  or  issued,  has  not 
been  presents,  the  action  or  special  proeeedingr  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

I  S849.  Id.)  irhea  procevdlnao  to  be  nnder  former 
•tatatea. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedinsB 
therein,  until  the  provision  in  nuestion  beconiea  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  tnkcs  effect,  except  ns  other- 
wise prescribed  in  anbdivision  seventh  of  the  last  section  but  one, 

t  nSBO.  Kffeet  of  thta  net.  ap«n  trial  Jnrora  and  Juries, 
In    erlmlaal    eaniiea. 

A  Jury,  for  the  trial  of  an  indiclment  or  other  criminal  cause. 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twunt  j  - 
first  day  of  May,  1877,  must  be  procured  from  the  trial  jurors 
selectod.  drawn,  and  notified,  as  prescribed  In  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  Jurorx,  procured  as  prescribed  therein;  and  the  same 
mnat  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
nnrepenled  after  the  first  day  of  September.  I>?r7.  relntlng  to  chal- 
lenges or  disaoalificntions  of  petit  jurors  ir   -   —= '  — ""    "- 

prescribing  tne  cases  wbere  talesmen  or  . 
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must  be  Biimmonetl  in  a  criminal  cause,  rcmftjn  unaffected  Itf  thia 
act,  aud  ui-c  iLi)iilicublc  lu  tliu  procet'itiugs  mkea  us  prescribed  in 
tliia  act,  uud  to  the  trial  jurors  tbcreiii  specified. 

I  SUBl.  Id,)  niton  mud  Joron  nnd  Jnrica. 

This  net  does  aot  nSecC  1LU7  provisiun  of  tile  statutes,  remainlac 
unri'iiealed  alter  tlie  fimt  day  of  September,  1877,  relatlDK  to 
Scaud  jurors  or  ijraud  juries;  except  as  futluws: 

1.  A  fine  iinpused,  alter  the  first  day  oC  September,  ISTT,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summonea  to  sttead  • 
term  of  a  court  of  record  as  a  Knind  juror,  as  prescribed  in  tboae 
statutes,  must  be  Imposed  as  prescribed  in  article  fourth  of  title 
tliird  of  chapter  tenth  of  this  net;  aud  sections  1073  to  1077  of  tbls 
act,  both  iocluKive,  apply  to  such  a  persou,  as  if  he  had  been 
draivn,  and  notified  to  attend  as  a  trial  juror. 

'J.  ^\  here  a  proTlaEon  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  coutaiuiuf  their  names,  the  box  or  boxes 
tu  which  those  ballots  arc  deposited  or  contained,  Ihe  selectius> 
dranius,  aumuiouiiig,  or  eiupauelliiig  of  potit  jurors,  the  impositloa 
of  a  fine  ui>on  a  jietit  juror,  or  the  euforeemeni,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  iu  this  act,  in  like  uanncr  as  It  refers  to  taose 
Bin  lutes. 

4,   li   IS~2I   (2  Edm.  60e,  SOD);   S  B.  8.  TK,  |  13  (3 


Bam.  T4KJ. 

{  8SBZ.  Id.)  upon  prooeedlnffii  (sicen,  or  rlKlits  Kceraef, 
«lo,,  under  former  stntntes, 

Nothing  contained  iu  any  provision  of  this  act.  other  than  in 
chapter  fourth,  renders  ItiefTectual,  or  otherwise  impairs,  any  pn>- 


T  a  special  proceeiiliig,  had  or  taken,  pursD- 
ther  lav-'-'   --'   "  -  '-'-■-    '' - 


sue  to  law,  or  any  other  lawful  act  done,  or  right  defence,  1.. 
limitation,  lawfully  accrued  or  established,  before  the  provlslOD 
in  question  takes  elTect;  unless  llie  contrary  is  expressly  declared 
in  the  provision  in  question.  As  far  ns  it  may  be  netfesaary,  for 
the  purpose  of  avoiding  such  a  result,  or  carrying  into  ^ect  SDch 
a  proceediug  or  other  act,  or  enforcing  or  protecting  guclia  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  be^re  tht 
provision  lakes  ell<-ct,  are  deemed  to  remain  In  force,  nstwitb- 
standing  the  repeal  thereof.  1 

I  S3B3.  Id.)  npOB  forntrr  appolntmeat  of  terms,  \ 

Tills  net  rlocB  not  affect  llic  nppoinlment  of  a  term,  or  the  d^«i«- 
nallon  of  one  or  more  judges  tn  hold  a  term,  made  puranantno 
the  slatutcH  in  force  on  the  IblHy-first  day  of  August,  1S77,  unWI 
new  terms  are  apjiointed,  or  one  or  more  judges  are  newiy  deeic- 
natcd,  ns  prescrilK'd  in  this  act,  \ 

I  3SE4.  Id.t  npou  offlcem  and  oflees. 

This  act  does  not  irpalc  a  vacancy  in  any  ofBre  or  employment,  , 
designated  or  rcffrrcd  lo  (herein,  by  the  title  or  description 
thereof,  contained  in  Ihc  atntutes  in  force  on  the  day  before  the 
provision  referriug  thereto  takes  elTect.  or  by  another  title  or  de- 
scription; nor  does  it  affect  any  provisions  of  those  statutes,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  payment,  of  the 
eompennntion  of  an  ofiicer  or  employee,  so  designated  or  referred 
to.  who  Is  In  office  or  eiuployed  on  that  day:  except  that  wher« 
the  tenure  of  his  office  or  employment  is  not  prescribed  in  tbls  art, 
U04 
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he  mny  be  remored  at  pleaanre  by  the  court,  officer,  or  offlcen, 
aDtborited  by  this  act  to  appoiot  a.  person  to  diecbarge  the  saBfl 
duties.  Until  be  is  removed,  or  his  office  or  place  becomrs  other- 
trine  TBcaot,  the  proviEions  of  this  act  applj  to  him,  and  to  the  dis- 
charge of  hiB  dntiCB.  The  court,  officer,  or  officers,  anthorizeil  by 
this  act  to  appoint  a  person  to  sji  office  or  emplojment,  nio;  front 
tine  to  timt  thus  fill  a  vacaucr  thereiu. 

I  83S6.  [Am-d,  1882.]    Whea  (his  act  deemed  to  hare  been 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  thia  net  n-lth  respect  to  each  other,  ihey  ary  deemeu  to 
have  been  enacted  aimnlta neons iy.  P"or  the  purpose  of  determln- 
iag  the  eCTcct  ot  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act.  chapters  fourteen  to  twenty-two  of  this 
act,  both  incluBive.  are  deemed  to  have  been  enected  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  acd  eighty;  and 
all  acts  passed  after  the  last- mentioned  dote  arb  to  have  the 
•ame  effect  as  If  they  were  passed  utter  thU  act. 

I  BSS«.  Wkev  tkla  aet  talcM  aSMt. 

Snbjset  to  the  qnaliBcatlon*  ocatalfiad  la  (he  fureffolag  tactions 
cd  thIa  title,  thU  act  shall  take  effect  u  (olloin:  ttUea  third  and 
fOBith,  and  article  first  of  title  fifth  of  eliapter  tenth,  on  the  flnri  day 
of  H«v,  In  the  year  1877;  theremidndernFehapttaaflrat  to  thirteenth, 
both  InclaslTS,  on  the  first  day  of  Bentember,  In  the  year  1877; 
*  irteenth  to  tiranty-ftnt,  both  Indasiret  -  "  "  "  '— 
M,  ISSOi  and  thla  ehaplw  Immedlatelr. 


DoliiHihyGoOHlc 
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CHAPTER  XXIII. 

Supplemental  Prorisions. 
nni  i.-pt*c( 

TITLB II 

TITLE  I. 
Praceedingi  for  the  coadeiiuia.tion  of  real  propniy , 

Sm.  MST.  TlUe. 

S8M!  froceedlUEi  to  be  Uken  aa  pnacilbed  In  tlill  tlHe. 

SSea!  Berrlct  o(  pelltlon  and  notice       '  '  

S3«S',  imwet;   what   to  contain. 

1X68.  YerillcatkiD  of  petlLlcu  or  auwer. 

Ues!  CtTtaIn  pnwHloBa  apirtloaWB.  ml    lona 

BiidE  H]»rt';   depoalc  whm  parmcM. 

1   ar   j/naMm;   Ittm 

ta  ot  froeMdlnf. 


I  SSST.  Title. 

This  Htle  shall  be  known  bs  the  condemDatiou  law. 

I  S3SS.    [Am'd,   ISfte.]    DeMsltloas. 

The  term  "perBon,"  when  uged  herein,  includea  a  natnr«I  p^ 
«on  and  alao  a  corporation,  joint-sfock  RBSociation,  the  stste  »i» 
a  political  division  thereof,  and  any  commiasioii,  board,  boMd  M 
raanngpra  or  triisteea  In  charge  or  bavinj;  control  of  any  of  tot 
charitable  or  other  Infllitnlions  of  the  atatc;  the  term  mH  prop- 
erly," any  right,  interest  or  easement  therein  or  appnrteiiaB«« 
thereto:  and  the  term  "  owner,"  nil  persona  having  any  estate, 
.  Interest,  or  easeniciit  in  the  property  to  be  talien,  or  aiy  um, 
charge,  or  inenmhrance  thereon.  The  pc^-aon  institahng  the  j«J 
ceedinga  shnli  be  termed  the  plaintiff:  and  the  person  agaiwt 
whom  the  proceeding  is  brought,  the  detendum.. 

L,  18«1.  cli.  688.    In  offwt  May  12.  IBM. 

I  33B*.  ProceedlnXB  to  he  «Hlieii  ■■  prescribed  !■  tW" 
title,  

Whenever  any  person  is  niitl-nriiiP.1  to  noinire  tide  to  rwl  XM- 

prty    for  a  pnblic  use  hy  condemnation,  the  proceedlnic  for  tau 

purpose  ahall  be  taken  in  the  manner  prescribed  bi  thia  titM.         , 

&0« 
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)  aseo.  Fetltloni  what  to  coaOln. 

The  proceediDK  shall  be  loEtituted  b?  the  presentatloD  of  a  pe- 
tition b7  the  plaintiff  to  the  supreme  court,  si'tting  forth  the 
following  (acts: 

1.  [Am'd,  18D0.]  HU  name,  p]ac»  of  reaidpnce,  end  the  busi- 
nese  in  nrhich  engaged;  if  a  corporation  or  ioint-atock  association, 
(rbetber  foreign  or  domestic,  its  principal  place  of  busiccHs  witlilu 
t^  state,  the  nampB  aud  plaeea  of  roBideoce  of  its  principal 
officers,  and  of  its  direclorB,  trustees  or  board  of  uinuagerti,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  ini^orporalion 
or  association;  if  a  political  division  of  the  slutc,  llie  names  and 
places  of  r  :idence  of  its  principal  officers;  nnd  it  the  state,  or 
any  commission  or  twerd  ot  mauagors  or  trustees  in  charge  or 
having  control  of  any  of  the  charitable  or  other  institutions  ot 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  tor  which  the  property  is  reqnired  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  ot  Its  acgiiiBition 
for  each  use. 

4.  The  names  and  places  of  resilience  ot  the  owners  ot  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  tbc  name  and  place  ot  reaidenee 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  h&bitaal 
Arunkwd,  the  name  and  place  of  residence  of  his  committee  or 
tmatee,  if  he  has  one;  if  not,  the  name  and  place  of  teeidence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  baling  an 
agrent  or  attorney  residing  In  the  state  authorised  to  contract  for 
the  sale  ot  the  property,  the  name  and  place  of  residence  of  sndl 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  baa 

5.  That  the  plaintiff  bas  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  properly  to  be  condemned. 

7.  A  statement  that  It  la  the  intention  ot  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erly is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
ase  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  bold  such  property  for 
the  public  use  speeiGed,  upon  making  compensation  therefor,  and 
that  commissioners  ot  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  (or  the  property  bo  taken. 

Ii.  18M,  cb.  (see.    m  eltect  Hir  IS.  ISW. 

I  SMI-  Hotlee  to  be  annexed  to  pctttloni  ser-rlee  of. 

There  mnst  be  nnncted  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  (o  a  special  term  of  the  aa- 
preme  conrt,  held  in  the  judicial  district  where  the  property  or 
pome  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 
rnuct  be  serred  upon  alt  the  owners  of  the  invperty  at  least  eight 
days  prior  to  its  presentation.  x^olc 

-  -OOT  -,  "-^ 
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at  petldon  aad  notice. 

itiou  and  notice  must  be  made  in  the  BitOf  mu- 

s  of  articles  one  and 

—   --  .-  — ^.—  -   .   ,_  „ ,  whith  rel«tt  lo  the 

service  o(  a  BummonB,  eilhir  iiprsonallr  or  in  any  utiier  war,  awl 
the  modp  o(  provinff  serrlre,  Blinii  apply  to  the  s'Tvice  of  the  peti- 
tion anil  notit-e.  If  the  dpfcDdant  has  an  agent  or  attorney  «- 
aldins  in  this  state,  authorized  to  contract  for  the  sule  of  the  real 
property  deHcrlbed  in  the  petition,  serrice  upon  Kucb  acent  or  at- 
torney trill  be  autlicient  itervice  upon  siicb  defendant.  In  case  tttc 
defendant  is  an  inlaut  of  (he  age  of  fourteen  fears  or  npwardL  ■ 
copy  oC  the  petition  and  notice  shaii  also  be  served  upon  Dta 
general  gunrdian,  if  he  haa  one;  If  not,  upon  the  person  with 
whom  he  resides. 

I  8SSS.  Avpeanace  of  tntaat.  Idiot,  loDBtie  or  kaUtuU 
drnakard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drnakard. 
it  shall  bo  the  duty  of  his  Reneral  guardian,  committee  or  trustee, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  thv 
petition  and  attend  to  hia  interests,  and  in  case  he  has  none,  or 
m  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  bim.  the  court  shall,  upon  the  presentation  of  the  petition  amj 
notice,  with  proof  of  servlcf.  wimout  further  notice,  appoiat  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  tn 
appear  for  him  and  attend  to  his  intereeta  in  the  proeeedinK.  and. 
if  deemed  necegsarj  to  protest  hia  rights,  the  court  may  re<^alte 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  liten 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  personal  has  been  made 
upon  any  defendant,  and  he  does  not  an>ear  upon  the  preaentatMD 
of  the  petition,  the  court  shall  appoint  some  competent  atttH^ey 
lo  appear  for  iiim  and  attend  to  his  inlerests  in  the  proceeding. 

I  3SU4.  App  en  ranee. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relaling  to  the  appearance  of  parties  in  person  or  by  attorney  in 
aeliiins  in  llie  supreme  court,  shiill  applv  to  the  proceedlnic  tntr- 
and  after  the  eervice  of  the  petition,'  nntl  nil  subseqneDt  orter*, 
notices  and  papers  may  be  served  upon  the  attoraey  appearing  *»1 
upon  a  guf^Jian  ad  litem  in  the  same  manner  and  with  the  sai*' 
cfTeet  as  the  service  of  papers  in  an  action  in  the  Bnpreme  eoart 
may  be  made. 
{  3:WQ.  Anatver)  ivliat  to  contain. 

Ut>on  prewnlation  of  the  petition  and  notice  with  pi«of  of  ser- 
vice thcreuf,  an  owner  of  the  property  may  appear  and  intei^ 
pose  an  anawer.  whii'b  must  contain  a  general  or  specific  dealaJ 
of  each  material  allegation  of  the  petition  controverted  by  hiss. 
or  of  un.v  knowledge  or  information  thereof  sufficient  to  fMlli  a 
belief,  or  a. statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

1 83no.  Verllleatloa   ot  petition  or  anawer. 

A  petition  or  answer  mUHt  be  verified,  and  the  provisions  of 
this  aft  relating  to  the  fonn  and  contents  of  the  verifiestion  of 

ClondlngH  in  courts  of  record,  nnd  the  persons  by  whom  it  may 
c  made,  shall  apply  to  the  Terifii'ution, 

uw  ,.„i..,.Goo3lc 
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1  sser.  Trial  of  Ibbuh. 

The  caart  shHll  try  any  issue  raised  hy  the  petition  and  aDBtrer 
at  such  time  and  place  as  it  may  direct,  or  it  may  otd^r  the  iame 
to  be  referred  to  a  referee  to  hear  and  (ietermine,  oui)  uiion  siicli 
trial  the  court  or  referee  sball  file  a,  decisioa  lu  writins.  or  deliver 
the  same  to  the  attorne;  fur  the  prevailiiig  party,  within  twenty 
days  after  the  fiiini  Bubmisaioa  of  the  proofs  and  allegationa  ot 
the  parties,  and  the  provisions  of  this  aet  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
eourt  or  a  referee,  aud  to  makint;  and  filing  exceptions  theretOi 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
auch  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  eonrt  and  referee  upon  sucU 
mal,  ahsll  be  applicable  to  a  trial  and  decision  under  the  title. 

I  3388.  Certain  provlBlanB  appUeabla. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  ahal] 
also  apply  to  proceedings  had  under  tnia  title. 

13369.  [Am'd,  ISftS.]  Jn,dainenl|  coat*  vrlien  to  defenil- 
antl  commlaBlonera. 

Jadgmeut  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  In  the  decision  filed.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  he  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  ol  course,  to  a  defendant  pre- 
TalliiiK  In  an  action  in  the  supreme  court,  inclndim;  the  allowance* 
for  proceedings  before  and  after  notice  of  trlaL  If  the  decision  ia 
In  favor  of  the  plaintiff,  or  il  no  answer  has  been  interimsed  and 
tt  appears  from  the  petition  that  he  is  entitled  to  the  relief  de~ 
manded,  Judgment  shall  be  entered,  adjudging  that  the  con- 
demnation of  the  real  proiiertj  described  Is  necessary  tor  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  dislnter- 
eated  and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  ia  Bltuated,  or  of  some  county  adjoining  such  judicial  dis- 
trict commlsdoners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
■pe^Hed.  and  fix  the  time  and  place  for  the  first  meeting  of  the 
atBuniMdonera.  Provided,  however,  that  In  any  such  proceeding 
inptitnted  within  the  first  or  second  judicial  district,  auch  com 
ntitt^ners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
poiiitment  must  be  given  to  all  the  defendauts  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
aa  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  conuty  in  the  State.  Where  owners  of 
•epftrate  propertiee  are  joined  in  the  same  proceeding,  or  sepa- 
rate propertlea  of  the  same  owner  are  to  be  condemned,  moK 
than  one  set  of  commlasioners  maj  he  appointed, 

I..  1MB.  ell.  BSO. 
I  8STO.  [Am'd,     UUM.]    UBtlaa     •>«    »ovrerB-    of     ••msbIb- 

■lODeTB. 

■  The  commissioners  shall  take  and  subscribe  the  constitutional 
natK  of  office.  Any  of  them  may  Issue  subpoenas  and  administer 
oaHiB  to  wltneBses;  a  majority  of  tbop>  ">"'  n.Hnnm  the  r.rn(«eilma 
before  ttKiDt  fmm  ^^^  ^  ^""^  '" 
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they  meet,  wcppt  by  appointment  of  the  court  or  pursuant  to 
adJouTDpient,  they  shall  canoe  nt  least  eieht  days'  notice  of  ndi 
meeting  to  be  siven  to  the  defeudaats  who  have  appeared,  or  thdr 
agents  or  attorneys.  They  bIihI!  view  the  iiremisea  described  m 
the  petition,  and  hear  the  proof  and  alicgations  of  the  parties,  sod 
reduce  the  testimony  taken  by  them,  if  any,  to  writiiift.  and  sfter 
the  testimony  in  each  ease  la  closed,  they,  or  a  majority  of  thpm, 
all  being  present,  ehnll.  without  unnecesRary  delay  ascertain  and 
determine  the  CMupensation  which  ouftht  justly  to  be  made  by  i 
(he  plaintiff  to  the  owners  -of  the  property  appraised  by  them; 
and,  in  fixing  the  amount  of  Huch  compensation,  they  %tiiii\  not 
make  any  allowance  or  deduction  oo  account  of  nny  real  or  anp- 
posed  henetits  which  the  owners  may  derive  from  the  pablic  me 
for  which  the  property  ia  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  snch  pablic  use.  But  b 
case  the  pluintifC  Is  a  railroad  corporation  and  such  real  propoty 
■hall  belong  to  any  other  railroad  corporation,  the  commissionm 
on  fixing  the  amount  oF  sucii  compensation,  ehall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  r^nrt 
of  their  pmoci'dings  to  the  supreme  court  with  the  minutes  of  flif 
testimony  taken  t>y  them,  if  any;  and  they  ^hall  each  be  enticled  to 
six  dollars  for  scrvlccic  for  every  day  thej  are  actually  enfnged 
In  the  performance  of  their  dntie».  and  their  necessary  eipcDset. 
to  be  paid  by  the  plaintiff;  provided,  that  in  procoedings  withhi 
the  comities  of  New  Turk  and  Kinira  such  commissioners  shall 
be  entitled  to  such  additional  CMnpenaatlon  not  ejceed^g  twenlj- 
five  dollars  for  every  such  day,  as  may  be  awarded  by  Uie  court. 
L.IM^Cta.m.    IneSKtSeiil.  I.ISW. 

I  S8T1.    CvaflrmatlOB    or    seMlBK    ul4e    r«»«rt|    «e»«lt 
vrfaea  pftvsble. 

tipon  tiling  the  rPEHvrt  of  the  commissioners,  any  party  may 
move  for  Its  confirmntion  nt  a  special  term,  held  in  the  diatrirt 
where  the  property  or  some  part  of  it  is  situated,  upon  noth* 
to  the  other  parties  n-bo  hnre  appeared,  and  upon  snch  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregfl- 
larity,  or  for  error  of  law  in  the  proceedings  before  the  rommb- 
sioncra,  or  upon  llie  ground  that  (he  award  is  eicessire  or  in- 
sufficient. If  (he  report  is  sot  aside,  the  court  may  direct  a  n- 
hearing  before  the  same  commiasionerB,  or  may  appoint  mrv 
commissioners  for  that  purpose,  and  the  proceedings  irxm  «B<b 
rehearing  shall  be  conducted  in  the  manner  prescribed  tor  tht 
original  hearing,  and  the  same  proecedinga  shall  be  had  for  tkr 
eonfjrmulion  of  the  second  report,  as  are  herein  prescribed  for  Ae 
confirmation  of  the  first  report.  If  the  report  is  confirmed,  tbe 
court  shall  enter  a  final  order  In  the  proceeding,  directiuK  tl««t 
compensation  shall  be  made  to  the  owners  of  the  property,  p^  ' 
auant  to  the  determination  of  the  commisHloners.  and  that  opoa 
payment  of  BUch  compensation,  the  plaintiff  shnll  be  eatitle<f  to 
enter  into  the  possession  of  the  property  condemned,  and  tske  ' 
and  hold  it  for  the  pablic  use  specified  in  the  judgment.  Depowt  ' 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  lie 
owner,  pursunnt  to  the  direction  of  the  court,  shall  be  dcenMd 
ft  payment  within  the  provisions  of  this  title. 

i  SXTS.  Ofler  to  pnrchase)  < 

In  all  cases  where  the  ownei     .... 

disability   lo   convey   title   to   real   property   the   plaintiff,    be*ot» 
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days  thereafter  be  filed  in  the  office  of  the  clerk  of  tbe  county 
Vbere  the  property  Is  aitnated;  and  which  cannot  be  given  in 
evidence  before  tlie  commisBiouere,  or  cuoHiJered  by  them.  The 
an'Dec  may  at  the  time  of  the  presentation  of  the  petitioD,  or  at 
ftny  time  previonsly,  serve  notice  iu  wriliiiK  of  the  acceptance  of 
plalntitTH  offer,  and  thereupon  thu  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payiui^nt  of  the  comaenantion  agreed 
npon,  he  may  enter  into  poaai^KBion  of  the  real  property  described  In 
tne  petition,  and  take  and  hold  it  for  the  public  iiije  therein  speci- 
lled.  If  the  offer  la  not  eccepted,  and  the  compensation  awarded 
by  tbe  commiasionera  does  not  exceed  the  amoaat  of  the  offer  with 
interest  from  tbe  time  it  waa  made,  no  coats  aball  be  allowed  to 
either  party.  If  tne  compenaation  awarded  nhall  exceed  the 
amount  of  the  offer  with  intetest  from  the  time  it  waa  made,  or  U 
no  offer  waa  made,  tbe  court  shall,  in  the  fiuul  order,  direct  that 
the  defendant  :'ecoTer  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  tbe  aame  rate  as  la  allowed,  of  course, 
to  tbe  defendant  when  be  is  the  prevailing  parly  iu  an  action  ia 
the  supreme  court,  lucludiog  the  allowancea  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  may  also  grant  as 
additional  allownnce  of  costs,  not  exceeding  five  per  centum  upon 
tlie  amount  awarded.  The  court  ahsll  ahio  direct  in  the  final 
order  what  sum  aball  be  paid  to  tbe  general  or  apocial  guardian. 
or  committee  or  trustee  of  an  infaut,  idiot,  luuatic  or  habitual 
drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  Interesta  of  any  defendant  upon  whom  other  than  personal 
■ervice  of  the  petition  and  notice  nuiy  have  been  made,  and  who 
bits  not  appeared,  for  coata,  expenses  and  counsel  fees,  and  by 
whom  or  out  of  what  fund  tbe  aatiie  slinll  be  paid.  If  a  trial 
haa  been  had.  and  all  the  isauea  determined  in  favor  of  tbe 
plaintiff,  costs  of  the  trial  shall  not  bo  allowed  to  the  defendant, 
but  the  plaintiff  shall  recover  of  any  defendant  answering  tbe 
coata  of  such  trial  caused  by  the  interposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed 
to  tbe  prevailing  party  fur  tbe  trial  of  an  action  in  tbe  supreme 


I  88T3.  Jadsmeat,  hoir  eaforccdi  <lcllTeP7  poaaewtloa  of 
vrcBilsaat  when  ivrit  of  aaatatance  to  laaaa. 

Upon  the  entry  of  tbe  final  order,  tbe  same  shall  be  attached 
to  tne  jndgnient-roli  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compenaation  to  the  owners,  or  for  the  costs 
or  expenses  of  (be  proceedinfc,  shall  be  docketed  as  a  judgment 
against  tbe  person  who  ix  directed  to  pay  the  annie,  and  It  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
In  the  supreme  court,  and  collection  thcri'of  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
reccery  of  money  ia  tbe  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  psyment  of  the  compensation 
fttrarded,  and  costs  of  tbe  proceeding,  if  any.  has  been  made,  as 
dlrectnd  in  the  final  order,  and  a  certified  copy  of  such  order  hai 
been  served  upon  the  ownt-r,  he  ahall,  upon  demand  of  the  plain- 
tiir,  deliver  possesBion  thereof  to  him,  and  in  case  posseasion 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  notice 
to  be  given,  upon  proof  of  such  payment  and  of  service  of  the 
copy  order,  and  of  the  demand  and  non-compliance  tberewltb,  for 
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a  nrit  of  BBRUtatic^.  and  the  cuurt  sball- tbereupon 
writ  to  b«  isBued,  whicb  aball  he  executed  in  the  si 
as  when  issued  in  other  eaeea  for  tbe  deliver;  of 
real  property. 

I  3374,  [AVd,  15&4.]  Abandoament  and  aiBCoBtmaanee 
at  proceed  ins- 

Dpon  the  appliention  of  llie  plnintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiratioD 
of  thirty  dnjB  after  the  entry  of  the  final  order,  npon  eifht  days' 
notice  of  niotion  to  all  other  parties  to  the  procewJing  who  ha»e 
appeared  therein  or  upon  an  order  to  show  cause,  the  f.on  lamj, 
in  its  discretion,  and  for  Rood  cause  shown,  authorize  and  direct 
the  abandon meot  and  dlscontinnomce  of  the  proceeding,  npoa 
payment  ot  the  fees  and  eiponses,  if  any,  of  the  oommiii^oDec^ 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  eotered,  and  npon  such  othet 
terms  and  conditions  as  the  court  may  prescribe;  and  npon  the 
entry  of  the  order  grsntlnR  sach  application  and  upoa  compliaaee 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  aiiarded  for  compensation,  if  such  oonipensation  shall 
have  been  theretofore  awarded,  sbnIE  not  be  enforced,  but  in 
eUch  case,  if  sneb  abandonment  and  diBcontin nance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
ftrantins  such  application,  if  permitting  a  renewal  of  such  pro- 
ceedings, eball  provide  that  proceedings  ,to  acquire  title  to  sitdi 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  fdalDl^ 
withont  a  tender  or  deposit  in  court  ot  the  amount  ot  tbe  awud 
and  interest  thereon. 


I  8STS.  [Am*d,  1SS5.1    Appeal  rrom  flnM  srdersi  atST- 

Appeal  may  be  tnhon  to  the  appellate  division  ot  the  suprene 
eotirt  from  the  final  order,  within  the  linie  provLJed  (or  apsnli 
trom  onlers  by  title  tonr  of  chapter  twelve  of  this  act:  and  all 
the  proviaioiis  of  such  chapter  relating  to  appeals  to  the  appellate 
division  ot  the  supreme  conrt  from  orders  of  the  special  term 
shall  apply  to  such  app^ola.  Sneh  appeal  will  bring  tip  for  review 
all  tlia  proceedings  8ul>Bequent  to  tbe  Judgment,  but  the  judgnmt 
and  proceedings  antecedent  thereto  may  be  reviewed  on  sodi 
appeal,  if  the  appellant  slates  in  his  notice  that  the  satoe  will  be 
brouf-ht  up  for  review,  and  exceptiona  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  luive  been  made,  settled  and  allowed.  _a» 
required  by  the  provisions  of  Ibis  act.  (or  the  review  of  the  trial 
ot  actions  in  the  supreme  court  wilhoiit  n  jury.  The  proceed- 
ings ot  the  plnintiff  shall  not   I>e  stayed  upon  such   an   appetl. 


shall  not  sffect  his  posses _  .  .  _  . .   .,    -.. 

peal  of  a  di'Cendont  shall  not  be  heard  except  o 
not  to  disturb  such  possession. 

h.  I89G,  cb.  OW. 

I  837e.  FAm'd,  18»s.]    Appeal  from  Jadsment  br  plalatlC 
If  a  trial  has  been  had  nnd  judgment  entered  in  favor  ot  Ibe 
dpfendnnf,   the  plnintiff   mny   appeal   therefrom  to  the  appellate 
division  ot  the  supreme  court   within  the  lime  provided  for  ap- 
peals from  judgments  by  title  tour  ot  chapter  twelve  ot  this  art, 
Viit 
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and  a.11  the  praviricNM  of  aaid  chapter  reUtlng  to  a 
Jodgmenta  Bhall  apply  to  Buch  appeals;  and  oa  tb«  b« 
appeal  the  appellate  divisioD  may  aUirin,  reverse  or 
judgment,  and  in  case  o(  reversal  may  grant  a  ai 
direct  that  Judgment  be  eotered  in  favor  of  the  plaii 
judgment  ia  aftirmed,  costs  Bhall  be  allowed  to  the  resi 
if  reversed  or  modltled,  no  coats  of  the  appeal  Bball 
to  either  party. 


I  S377.  'Whea  Keneral  teran  tmrn-y  direist  >  acvr 

On  the  hearing  of  the  appeal  from  the  final  order  th 
direct  a  new  appraiaai  before  the  same  or  new  coi 
in  its  diEcretion,  and  the  report  of  snch  comuiissioni 
final  and  eonclueive  upon  all  parties  interested.  If 
of  the  compensation  to  be  paid  is  increased  by  the 
the  difference  shall  be  a  lien  upon  the  land  appruiae' 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  I 
•s  the  court  sbtitl  direct;  atid  if  the  amount  is  dim 
differeace  shall  be  refunded  to  the  plainlifF  by  the  gmi 
tbe  aame  may  have  been  paid,  aud  judgmeut  there 
rendered  by  the  court,  on  the  filing  of  the  laat  report, 
parties  liable  to  pay  the  aame, 

I  3ST8.  CoafllettBK  alalmaiitB. 

If  there  are  adverse  and  conflicting  claimants  to 
or  any  part  of  it,  tu  be  paid  as  compensation  for  t 
taken,  the  court  may  direct  the  money  to  be  paid  ini 
by  the  plHintiff,  and  may  determine  who  is  enliHed  t 
and  direct  to  whom  the  same  shall  be  paid,  and  maj 
cretion,  order  a  referenfe  to  ascertain  the  facta  on 
detcrminatioD  and  direction  are  to  be  made. 

I  SST*.  [AVd,  180U.J  r«rtT  IB  pommbIoii  ma 
CIvlBB    aeeailtr. 

At  any  stage  of  the  proceeding  the  court  may  at 
plaintiff,  it  in  poseeaHion  of  the  property  sought  to  be 
to  continue  in  possession,  and  may  stay  all  actions 
logs  against  him  on  account  thereof,  upon  giving  i 
depositing  such  sum  of  money  as  the  court  may  i 
held  as  security  for  the  payment  of  the  compense 
may  be  finally  awarded  to  the  owner  therefor  and  t 
the  proceedings,  and  in  every  such  ease  the  owuei 
duct  tbe  proceeding  to  a  conclusion,  If  the  plaintif 
neglects  to  prosecute  the  aame.  When  the  flaal  aw 
oiruer  is  less  than  fifty  dollars,  in  proceedings  to  condi 
of  way,  for  telephone  of  telegraph  poles  aud  wires, 
ance  of  coata,  tf  any,  and  the  amount  thereof  noi 
Hiat  jirescribed  by  statute,  shall  be  In  the  discrel 
court  in  any  action  or  proceeding  that  may  have  bi 
hereafter  be  stayed,  If  the  telephone  or  telegraph 
wires,  in  such  action  or  proceeding  so  stayed,  shall 
erected  for  more  than  three  years  prior  to  tlie  con 


HihyGoogle 
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I  X380.  Teuporary  poaaemBlon  pi^ndlaK  praevcdlast. 

When  RD  answer  to  the  petition  has  been  iuterpooed,  »ai  It 
appears  to  the  satisCactioD  o(  the  court  that  the  public  intecMti 
■w''i  be  prejudiced  by  delay,  it  may  direct  that  the  pUiotiff  bt 
permitted  to  enter  immediately  upon  the  real  property  to  b( 
takeu,  and  devote  it  temporarily  to  the  public  use  specifiHl  in 
the  petition,  upon  depositini;  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  aum  shall  be 
applied,  ao  Far  as  it  luay  be  ueccssary  For  that  purpose,  to  tiit 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
eipeuBes  of  the  proceedinp,  and  the  residue,  if  any,  returned  1o 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  nr 
award  should  1»'  made,  or  the  proceediugs  should  be  abandonwi 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  It  mtty  be  iicceitsai'y,  shall  be  applied  to  the  pAymen: 
of  any  damages  wLicli  the  defendant  may  have  sustained  by  sach 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  dainagea  to  be  ascertained  by  the  conrl, 
or  a  referee  to  be  appointed  for  that  purpose,  and  it  the  Bum  so 
deposited  shall  be  InsufQcient  to  pay  such  damages,  and  all  c<nt> 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgmeut  in  the  supreme  conrl; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
feadaDt. 

I  8381.  Notice  of  pendeocr  of  setlou  to  be  4led. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  befwe 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  clerk's 
office  of  wach  county  where  any  part  of  the  property  is  sitnated, 
a  notice  of  the  pendency  of  the  proceediu);,  statlnK  the  namei 
of  the  parties  and  the  object  of  the  proceedius,  and  containiv 
A  biief  description  of  the  property  affected  thereby,  and  froa. 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  ■ 
purchaxer,  or  incumbrancer  of  the  property  affected  thereby,  froni 
or  agalust  a  defendant  with  respect  to  whom  the  notice  r 
directed  to  he  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  sutee- 
quently  recorded,  is  l>ound  by  nil  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  If 
he  was  a  party  thereto.  The  county  clerk  must  immedfaiely 
record  such  notice  when  filed  in  the  book  in  his  office  kept  fi^ 
the  purpose  of  recording  notices  (it  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintifl 
or  his  attorney. 

If  SSfiS.  Pon-er  at  court  to  make  neceaaBFj-  orders. 

Id  proceedings  under  this  title,  where  the  mode  or  manner  ot 
sonducttnK  all  or  any  of  the  proceedings  thorein  is  not  exprMtli 
provided  for  by  law.  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the  power  to  make  all  necessat} 
orders  ntid  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  ^onferriiw 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  taay  be,  to  the  ordiniry 
practice  in  Buch  court. 

»M 
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■B  prescribe  a  method  of  procedure  for  tbe  mndemnation  of  real 
property  lor  pubiit  uee  as  «  highway,  oc  as  a  street,  aveoue,  or 
public  place  in  an  incorporated  citf  or  village,  or  as  may  pre- 
scribe met  bod  a  of  procedore  for  ssch  condemnatiOD  tor  any 
public  use  for,  by,  on  bebalf,  on  the  part,  or  in  the  name  oi  the 
corporation  o(  the  city  ol  New- York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  tlie  city  ol  Nen-Yorli,  or  by 
whatever  name  known,  or  by  or  on  the  applicatioQ  of  any  board, 
department,  commiaaioiierB  or  other  offlcere  acting  for  or  on 
beluOf  or  In  the  name  ot  itich  corporation  or  d^,  or  wta«r«  Urn 

(itle  to  the  real  property  ao  to  be  acquired  veati  fn  Bucb  corpora- 
Ion  or  In  Buch  city;  and  all  proceediotni  for  the  Mndemnation 
of  real  property  embraced  wiuiin  the  excrptloni  enumerated  In 
this  section  are  exempted  from  the  operation  of  this  title. 
L.  law,  cb.  24T. 

I  3S84.  IVhcn  mat  takes  •■•««. 

This  title  shall  take  effect  on  the  firat  day  of  May,  one  thon- 
aand  eight  hundred  and  alnety,  and  aball  not  affect  anj  proMMl- 
ins  previotuly  commenced. 
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TITLE  H. 

ProcMdln^  for  Ui«  aal«  of  corporate  iwkI  property. 

S«f.  8300.  Proc«ed]D|i  by  corpontlou,  etc..  1o  b«  pnnaiBl  tA  tb«  pt«Tl*kns 


3381.  Patlthin  and  <VD»Qta. 

SSsa.  Rearing  of  apiillntliiD :  sotk 


oppoKd, 


IniolTeDt  Kffporatlon  or  uKditloD;  iwtTe*  to  crMitoiM. 


11  33I)0-S3»T.  (Repealed  bv  I,.  1909,  chs.  28  and  34.  See 
Consolidated  Laivs.  lits.  General  Corporatioa  Law,  H  70-76, 
330,  Joiut  StceL  Association  Law,  {  8.] 
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TITLE  m. 

[Add«d  by  I.  liVT,  flb.  418.    Is  sffMt  Bapt.  1,  IBST.] 
[l(l>fa.-eta.4WM)»*U<«ttat  thlriiDd  fonowliic  tttleihaUbelaHrtodlBOk.  M*l 
•baiH^   KrtdulQr  «rn)r r<x ah.  », ukI «i«r  unlMHlii* ' " "— 


aatnww  tor  ■  public  ImprorMnaDt. 


'  of  pRjpcTtr  In  Ueg  ot  monar. 


il  »3»8-»4i».    [Repealed  bj  U  1909,  ch.  3a    8«  CoBMadited 
I^WB,  lit.  Lien  Law,  f|  40-61.] 


DoliiHihyGoOgle 


1 34ie-*l  LIBNB  ON  VBS8BLB.  e.  23. 1 

TITLE  rv. 

[Added  by  I-  18BT,  ok.  418.    Im  cSm*  •••t.   1,  IfiST.l 

Jon.^TIW  AipHoate  I  »I1»,  »na  •nrnnjeiiiMit  of  ••ctioii  nomlHn  U  iftuboi 
tnla  «»  u  In  tlia  oiislDftl.] 

PToee«dIngs  to  enforce  llena  oa  vstMls. 
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SCHEDULE  OF  LAWS  REPEALED 


Ih  1909,  cb.  65,  (an  act  to  unend  the  Code  of  Cinl  Procedure, 

generally)  tofether  with  previous  repeals  and  notes  as 

compiled  by  Board  of  Statutory  Consolidation. 


STiTDTW  HaaiET  HlPEXIXD 

PBEtlOCB  RePEAU 

"■™               SacUan 

Section                        '''™' 

Pl.lCh.|TH.IAn. 

L.  1  Ch.  1     ) 

i   I  'li  5fi 

l4.'8 S8D      2*5     1 

2 S4I      267 

J8:::::;:::::::;;:  «S  !!? 

a     a     3  ..    All 

1,  a.  0-14.  17-21,  23- 

ae.  30.  31.  35--.SB. .    IS80     24S 

s     a     5   a  AH 

prove  Fiich  notice." 
to  end  ol  section; 

SCHEDULE  OF  LAWS  REPEALED. 


STATUTBa  HeBEBV  KlPBALlD 


Pasvious  Rxnua 


3      6      3    3    All.. 


B2-5e,  W-74,  80-83, 


9       S       i  ..     1-54, 58.  67, 


1B67  782  11 
1S&3  686  1 
1S30     320     22 


1837     480      <l.  74 


1,  2,  8-10. 
13.  13,  lS-~ 
38.  32-34. 


.877     417     1^3 
SaO     245      1        . 


ISSO     245     1 


1,2,  S-10,  12,  13,  15- 
ai.  22.  83.  20,  a^l  " 

1,  2,  8-10.  12,  13,  15- 
19.  aO,  eitcept  part 
fixing  places  v/ttfte 

pleas    and    general 


1877     417     1 


Sw 

,SS 

aubd.88 

ft 

* 

a 
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Btatdteb  Herebi  Rcpbujid 


I.  beginning  "and 


and  guardians 1S37     460     3 


ri-2si.. 


1-38,  il.  .„ 
46,  47,  49- 
63.  62-fl6. 


:| 

2,  8Ubd.  1... 

82S 

S 

r 

S47 

V. 

SCHEDULE  OF  LAWS  EfiPEALED. 


■A  HlflCBI  KBPEAU 


1-eO.    71-90 


Pbeviodb  Ripkalb 


Tit.  2.  1)  8-13.  . 


...  4.  if  1-13.  lS-27 

it,  .1.  (9 

"■■    '    f  22.  BUbd.  1.. 


1-flO.  71-73.  77-90., 


830     320     40.4 


844     324     : 


l-a.  S3-SI. 04-06,  ftS- 
53-0i,'64-^,'0ft^ 


3-10,  i2-ie,  iB-ee... 


I,    3-41.    43-65,   92- 
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Statctbs  Uebeby  Repealed 

PhETIODB  RSMtALS 

BEVIBEDBTAT- 

SKI  ion 

Section                        "'^ 

Pl.|Ch.|Til.|An 

L,  1  Ch.  1     J 

3       S       8  .'.'     1-15; '22-^3 

wdl  Jurors.  37^2.      |"     ^JJ       ^ 

3       8       7..      AU 

nlvubii,:i:-3v;::;:  g  |a    .2 

i§-^*-^« Wx  \^   " 

3       8     12           AU 

All 8W     245 

S,v;;;;:::;:::::::  l|  2^ 

3       S     17  ..      1-2B,  31-34, 
afl:-46..-. 

1-26.  31.  33.  34.  36- 

46 1S80     345     1         [ 

2-12.    16-26,  31,   33, 

43.  48 832     210     1 

^' l!o     320     M 

^: ■::■■::} ■■:-■■:.  S  It!  1 

1-3.      5-aS,     67-120: 
part  relftling  lo  up- 
peals    from    sano- 
gatps'rourts 1  7T     417     1 

a     10       3   ..      2-40,    42-50 

;^('"« ;::iS  SS 

3     10       4   ..      1-3.E-17... 

17-lB.  22,  27.  30  part 

3     10       6   .. 
42s.. 
*       3       8  .. 

A" 

J" iSS8  IS, 

1 

f 
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RlPBAUiD 

Pre 

..„.  n.™.u. 

T, 

Ch. 

Section 

Section 

UTE» 

L.  1 

Ch. 

1 

78 

12 

1 

is 

2 
2 

i 

36 

1 

31 

3 
3 
b 

t 

i 
1 

24 

&'•.••'::::: 

:::::  :::::::■■:::: : 

:::;:::  i»48 

ss 

]9 

15 

tS 

{■liJSS:!-: 

All.. 

"sa 

» 

i; 

■■■■■■■  ii 

89 

34 

its 

788 

1 

i 

29 

51 

All.. 

in" 

i' 

ill! 

klf.-; 

:::::::!!!! 

si 

AU  (8lh  Srm.) 

M 

1848  379 

l>roiiBlit    In    an 

r,fi' 

Inleiior 

B 

783 

I 

AU  (Tih  Kf»s.) 

Jil:-  

;::::::  !^ 

S* 

V' 

AU.. 

1«» 

193 

A     (8lh  8eBB.J 

r-13. 

1801 

m 

S'- 

41 

1 

SOI 

'vir'^ 

f 

tf' 

r 

Au!! 

"'r 

1.^  pi. 

15... 

'iliowinKjiilWof 
o(  probMe  thrpe 

193 

i7sa 

meettait. 

5 

,G(Hinlc 


SCHEDULE  OP  LAWS  HEPSALED. 


BTATuns  Qbbebt 
SapULSD 

Pbbvioiis  RipmAtd 

». 

Section 

aectloQ 

n-tiis 

L.  !  Ch.  1     i 

3: 
*1 

3 

.i 

18 

1 

38 
6- 

1 

» 

1 

; 

1 

Al 

aI 

178S     73 

iiSS'!i. 

k"*""-.": 

J7M 

7,  17,  30,  21,  25,  ae. . 

M7 

Al 

800     98 

11 

1110 

I 

irment     of    costs    oi 
avlng  caused  k1  affldB- 
t  or  oalh  lo  be  mode 

3 

.................. 

A 
A 

Al 

8, 
f 

1 

A 

1 

ISiSt 

1801  1B3 

788  73 

789  25 

1.1. 

80       93 

11 

e,»-u — 

pt.     providing     that 
vers  sttonMy  n«rteet 
w  io  Hie  his  warrant 

WWtnBy  shall  forfei 

"!■;::;::::;::::::; 

3 

4  7.  10-12.. 

,■■7/10^12.'.:::;:::: 

1117 

I 

s 

ISOl   193 

118!  ,S 

A 

"»S'?s>:".":-.r 

54 

j 

a 

828     21* 

828     21' 

828     21* 

781 

lira 

*  Second  meeting. 


HihyGoogle 


jBCHEDULE  OF  LAWS  REPEALED. 


i 

1-25.29-31.,. 

38.  L.  1 786. 
Ch.  33,  t  7. 

L.  1787,  Ch. 


1780     SS     All.. 


17W     Bl     AH.. 


IT92     28     AD.. 


1703     36     AU.. 


21*  1  1  « 
___     21*  H  3S 
1813   309 
1801   193 


t  sUowiuf  costs  J( 


and  chHiielB. . 


i-.<i",G(H1nlc 


SCHEDULE  OF  LAWB  REFEALED. 


SiiTOTB    Haaat 

FBETIOOB  Rxfealh 

Ch.        Section 

SecttoD 

11T» 

L.  1    Ch.|     1       8n 

1798       8      All .  . 


1708     6S  IS.... 

1708     75      B 

1798     91  AU... 

1708  100  All... 

1798  105  All .  . . 

1708  108  An... 

1798  111  All... 

1799  I  An... 
1799  S  AU... 
1799  44  2-»... 
1790  M  AH... 
1799     06  An... 


Pan  relMlns  to  the  dty 


31  pt.  Tetatlng  td  attach- 
ment of  Tcsoela L 

Part  relaling  to  the  dtjr 
or  New  York 


ai*  1 1 4! 

21*  1  1  4( 


1813  202 
1S13  SOS 
1fl1.1   202 


i-.<i",G(Hinlc 


SCHEDULE  OF  LAWS  BEPEALED. 


Statwks  HcaaBT 

PBnnods  Rbpeai^ 

I, 

Ch. 

Beclkin 

Section 

BBPBAUNQ  WAT- 
CTOS 

L.  1 

Ch. 

1 

Hf 

'is.*  20^24 

if 

203 

3 

S3 

181 

£ 

65 
203 

!• 

S8 

i1«a 

1 

3 

3 
33 

1"' 

^-J^a  20-24... 

isia 

\ni 

1813 

1813 
1884 

1824 

isoa 

1803 

1 

'i,&sf«ar'#« 

o  the 

V-f^.' 

.11.  M 

leoi     M 

1-8,  10,  21,  24-27 

^U^^Ti. 

VK'"»r.s°,!,'°s-.: 

9,  pi.  relatme  to  time  o 
holding  couns  in  Ondd 
county 

1-10.12^22... 
All 

O,*^t"to*ihewi^i"dtj 

t»»] 

ill 

!SI5  Vi 

A,,... 

Sll:::::::::::::: 

AI' 

)8!i 

tl^ 

11-411 

,B.32 

33.::: 

1 

i 

U 

J«-"-33 

s*. ; 

1804     78 

o  Hm 

1.  StollrvtperlcNl. 

*  Second  meet  inc. 


i-.<i",G(Hinlc 


SCHEDULE  OF  LAWS  REPEALED, 


PRETIOOa  Rbpcau 


ISOS     93     AH.. 


1807  89  All , . 

1807  107  1-3,  . 

1907  130  AIL. 

1807  133  All .  . 

1807  145  All.. 

1807  laS  AU.. 

1807  183  29,  31 
laOS  2  All.. 

1808  8  All . . 
180S  MS  AU.. 
1808  155  21... 


2,  3.  Fxcrpl  part  relallntt 
to  state  printing  In  rliv 
of  Albany 


id  meeting. 


1828     21*  1 1 113 

i..<i",G(Hinlc 


SCHEDULE  OF  LAWS  REPEALED. 


PaBVllHTB  Repeai* 


Ch.l     i 


1813  203  25,34.  50. 

1S13  204     All 

18l3f     4     1-8 

laiSt  18     AU 

1813*  17     AU,. 

lS13t  48     AU 

18I3t  60     All , 

18l3t  53     All 

1813t  Sfi     £,  0 

ISiaf  SB  1-37,    29; 

31-35 

IS13t  67     All 

ISlsf  58     AU 

1S13I  SI     AU 

IS18t  63     All 

i8i3t  es    AU 


lSI3t  M       I-l' 
18l3t  7a     AU.. 


25,34 1828     21*  1  1  tS9l4{I 

All 1828     21»  lies 

1-81   pt.  relating  to  the 

city  or  New  Vork 1881   537     1 

1-a. 1828     21*  1188 

All. 1328     21*  118» 

All 1828     21*l<e7 

9. 1818  25B     18 

AU 1828     21*  1 1107 

All 1828     21*  Hiss 

II,  pt.  exempting  de- 
f«ndant'i  bod;  from  ex- 
ecution   ISIS  236     G3 

AU 1824  238     43 

AU 1828     21*11101 

5,  8 1828     21*  I11!» 

1-27.  20:  30,  first  sen- 
tence, 31-35 IS28     2I"11121 

All 1828     2t*IlB2 

.Ml 1828     21-  Ilea 

AU 1838     21»1J113 

All 1828     21*  1  1  110 

4,  pt.  misting  to  tltoe  of 
holdlnR  courts  o(  com- 
mon pleas  and  general 
sessions  In  Rensselaer 
coumv I8I5  113    3 

4.  pt.  relallnn  to  Catta- 
raugUK  raiinty 1823  lOI    3 

4,  pt.  relating  to  Onon- 
daga ooun  I  y 1824       2    3 

4.  pt.  relating  to  Genesee 
county 1824     23    3 

4,  pi.  relating  to  Oneida 
county 1824  181    4 

4,  pt.  provWlne  that 
courts  shall  be  held  id- 
tcmatelyat  Hedford  and 
White  Plains.  West- 
chester county 1870  550    I 

II,  pt.  requlrlnB  the  men- 
tion of  asslnant  justices 
in  the  caption  and  con- 
tinuance ot  records 1818    flO   3 

AU 1828    21*11131 

1-14.  pt.  relating  to  Che 
city  of  New  Yofk. 1881  537    1     „ 

1-14 1828     21»118» 

17-22. 1815  157    8 

34. 1819  186    4 

Part  Mathig  to  the  dty 
o(  New  York IBSl  537    1 

All 1828    31'Iint 

t  Revised  Laws. 

eso  i-.<i".G(Hinlc 


SCHEDULE  OF  LAWS  REPEALED. 


lB13t  83     AU.. 


H 

4    162 

S  177     t 

181 

7    31     i 

SeoonA 

Fbetiodb  Rxfealh 


of  Richmond,  Kings. 
Qiweiu  and  Suffolk  for 
Tlewin<  e*ch  boar  and 
UUng    and     returning 

the  Inquisition lSt6  18t    I 

I,  pt.  lelatlng  lo  fees  of 
counselors,  golldlonsr 


I  pi.  rel&tlng  lo  taldng 


2\*  1 184 

21*  Ills 


1823  2e»     10 


21*  IJW 

21*  111! 

21*  1 1 1: 

21*  Mil 

21*  lit: 


t  Revised  Laws. 


21"  1  1183 
Zi*  I  5 129 
21"  1  1  185 

31*  I  1  189 

:828     21*  I  i  104 
"'     21*  11202 
21*  111186, 

207 
21*  1 1  214 
21*  11215 
21-  1  1217 
238    43 

l^  238     «3 


SCHEDULE  OF  LAWS  REPEALED. 


Statdtm  Hbbebt 

PUVIODB  RbFUU 

Ch 

Section 

B«cUon 

"""t-^""' 

U 

CD. 

1     t 

iIm 

21 

All 

fi 

18M 

1" 

1 

21 

21* 

38 

537 
23 

2 : 

53 

2  • 

1828 
828 

n  f 

y-* 

li~w 

•SS-o 

:?.,..i 

1818  17 

a 

*x 

■;,«•?&" 

1821 

1881 

i 

10 

1818  2S 

'i,'.':*'."^ 

1.3,4-16.  IS,  le 

ilMi 

'T^-S.-'A" 

Ihc  dtj 

A]J 

f 

2i; 

537 

■a. 

26B^ 
21 1 

4.  pt.  afTecIiiiE 

the  dly 

1 

ft™ 

D  ICes  fo 

1823 

3S 

■  Second  meeting. 


i-.<i",G(Hinlc 


SCHEDULE  OF  LAWS  REPB4LED. 


Pbevious  Rbfbal 


.821  38 
.821  SS 
.821  loe 


.822  217 
1822  24S 
1822  247 


13.  IS,  13... 


1825  243     AU.  . 


1830    02    a... 


.8M  30g     1-3.. 
,827     77     All.. 


I,  2.4 


1-a.  8 


13,  Ifi.  16:  pt.  relatlnc  t< 
dty  of  New  York 

13,  16,  1« 

All 

8-17.  35;  pi.  relMingti 
the  city  ot  New  Yofli, 

e-17.  35, 

11,14.  IS.  le.i>t.ielBtint 
to  fees,  17,  35 

All 

All , 

All 


t  nxl[^  salary  ol  ^ 


A"" 


21*  1131 

21*  1131 

21*  113S 

ai*  1132 

si*  1133 
21"  1  5  31 
31*  I  5  .H 
21*  1134 
21-  1  i  34 


828     21*  1  j 
21*  1  1 


21*  1J3S 
21»  1130 


828     21*  11400 


1828  21'  11540 
1838     21»  1 1  409 

.828  21*  11410 
128  21*  11417 
128     21*  1  1  3iK> 

("! 

128     21*  II.ISI 

i28  21*  1*463 

148  379  13 

128  21*  11472 

128  21*  1  1483 

128  21*  11486 

128  21*  1 1  480 

128  21*  1 1  499 

D,™i,;f<ih.,.Google 


SCHEDULE  OF  LAWS  REPEALED. 


182S  134     Alt 

1828     :»•  15.11118,3 
4*.  4S-B0,  s; 


1829  lOS  Al[ .  . 
1839  22S  All .  . 
18»  333     All.. 


1830     28     AU.  . 


BeetlOD 


L.  1    Ch.1     I 


Part  lelttlng  u 


1828     21*  MS09 

iTNewYMk.. 1881   537     I 

.Ji 1828     21*   II  MS 

Pkrt  relallnic  to  the  dt; 

jfNewYotlt 1881   537     1 

Jl 1828     21"  1 ISIB 

i.  ay. '.'.'.'.'.'.'.'.', '.'.'.'.'.    1830  330'   i'*"\m^ 

15,  11  8,  38.  3B.  43,  44, 
48-SO.  !"  -' 


1828  21*  1.  1^  2.  7.  10, 
17,  18-23,  3? 
33,  38.  44.  4t 
48,  54,  se,  St, 
82.  67,  88.  84, 
88-90,  92,  93, 
101, 107, 110- 
113.119,  ISO, 
122-124,  12«. 
131.  138.  165, 
187,170,  172 
176,  177,  182 
183,  185,  189, 
104,  202,  214, 
315,  317.  221. 
332.  333,  240, 


308-110,314, 
3IS,  833,  316. 
333.330,340, 
348.  347,  300, 


i-.,<i",G(Hinlc 


SCHEDULE  OF  LAWS  REPEALED. 


1S30     76     AU.  . 


1832  311      All.  . 


Pbevioub  Repeai^ 


11,  15,  IS  pi.  adding  i| 
83-«8toR.9..pt.8,ch. 

B,tU.l,iil»'23,32-34, 
36-38.  40-49.  SZ-57,  63, 


50 IB6Z  482     34 


2,  pi.  declaring  H 


d^nlat 

rone 

ye»r 

"SP^.T^^' 

o  th«  city 

0  245  lie 

S  503  1  t  8 

7  417  1^5 

,    1842  277  4 

1880  246  1  1  B 

1880  245  110 


1886  503     lie 


l-S.  7,  8',  pt.  retBIbii  t( 
ihe  dly  ot  New  York. . 


Pari  reluing  to  the  city 
of  New  York 


M!o 


1877  417     110 


I,.  i-.<i...,G(Hinlc 


SCHEDULE  OF  LAWS  REPEALED. 


Statdtbh  Hcrebt 

pRIVlOUfl 

RepSAU 

1. 

» 

SeciloD 

ewafon 

RIMAUSa  ffTiT- 

L.  \Cn. 

1        Sw 

1S33  1G9     All.. 


1833  ZZ3     All .  . 


1835  197     A    . 


183B  526     Al  . 


18,18  19S  AH.. 

IS38  138  All.  . 

1838  14S  All.. 

IKtH  212  All.. 


of  New  VoTk. . 


Hi. 


i: 

1112 

lli' 

I 

LI' 


1977  417     11 10 


ISao  245     1114 


11  [4  [II 

1115 
1  jlS 


DKiliiHinvGoOgIc 


SCHEDULE  OF  LAWS  REPEALED. 


Statutbb  Hebidt 

PrU 

Ch. 

Section 

Section 

»"" 

-"S 

;"»• 

L. 

Ch 

1  g 

Au: 

AU. 
AU. 
All. 

ill: 

y 

t 

A" 

All. 

M 

AU. 

S: 

AU. 

All. 
All. 

All. 
All. 

All. 

SB- 

All! 

Put  reUtlnk  lo 

tli^  "citi 
ihi  "city 

1880 
1881 

M5 

s 

■      I 

1839  303 

1      t 

1839  307 

i'", 

ft-;;:::::;; 

th^'citi 

i«;7 

ii 

417 

1111 

IMO  ^ 

1840     11 

^M 

iiil 

1880  245 
842  107 

ffl;:;;:;;;;:; 

""nS'vK 

the  'city 

""l 

1 

1 
1 

'£ 
ii 

i 

537 

1 

a 

hv- 

JS40  3fi4 

AU 

I»;'«;;;::; 

the  *diy 

s,., 

ffl::;:::;;::; 

Im    19: 

fl«4J 
[1") 


DoliiHihyGoOgle 


SCHEDULE  OF  LAWS  REPEALED. 


lUrEALED 

Pbbvioch  RarBAis 

1^ 

" 

Section 

SMtlOD 

»™ 

'SSS"'" 

L. 

Ch. 

•  w. 

Pan 

S'^^k'"  ""  '''' 

842  202 

880  MS 
877    417 

877  417 

Si 

380  245 

ii 

803  686 

889  406 
880  245 

S3 

JS::::::::::::::;:::: 

Ajj 

118 

ll»       ^ 

116 

AH 

All 

.V^ 

li 

i 

1B42  27 

r'w 

11 
ill 

■Si 

ill 

All 

k^T^tl'nW'Mt 
<.  6:  pt,  relallntr 

tie  diy 
io'the 

ilii 

*.  S 

All 

;^l 

AU 

Ail 

ui  , 

1 

303 

i 

a:::::::::: 

HihvGoonlc 


SCHEDULE  OF  LAWS  REPEALED. 


Fbetious  Rbfealb 


184G  1«3     All.. 


5  210 


ia*6  2 

1S45  231  All.. 

1S45  234  All.  . 

1845  J36  All.  . 

1845  236  All.. 

1845  242  All.  . 

1845  303  AU.. 

1840  ISO  AU.. 

IMS  140'  AU.. 

1840  150  All.. 

1848  ISO  All.. 


1817     86 
1847  194 


1847  388 
1847  329 
1847  in    : 


T-13,  16-21,  33,  24,  2^ 

27;  38  except  pt,  lelal- 
Iji^  (a  Hiirronlwi'  rnnrifi. 
29-31,    34^8; 


aa- » 

uAl? 

«y^' 

'iL'h^'' 

2fr37, 

4J- 

i33 
23 
19 
IB 


J  21 
J34 
131 


1877  417  1121 
1880  245    1134 


19-31,  23,  24:  pi.  Otalf- 
Utlng  the  tlmen  iitd 
places  or  hfddlng  e^neraJ 
and    fp^cUI    teiam    of 


JudRCs   who   ahall 


1848  379    32 


524 
24 
24 


SCHEDULE  OF  LAWS  HEPEALED. 


SlATCTIH    HERESr 

Pketioub  Rbpbau 

Secllon 

a««tk>n 

DTE1 

L. 

Ch. 

* 

lit?  if 

JS 

A 
A 

3S0  245 

iVM 

804  280 

849  25« 

ho  245 

ISSI  537 
1880  245 

1880  245 

Sgfl  548 

ii!S 

ii?il 

l^^iS- 

"■oftS'S'".'" 

dly 

1847  470 

1-25.      27-32. 
34-36.    38-53. 

l-2a,  27-32,  34,  30. 

34, 

38- 

1121 
1124 

'-^.' 

27-32.  34-36, 

38- 

IMS     2S 

1125 

184       3 

A: 

I 

it 
ili 

849  438 

ii 

883    ea 

1874  208 

ill 

1870     78 

Si 

184       M 

1848  22 

a 

1848  27 

1848  37 

\f 

1848  380 

Ali 

l^ 

1849     30 

1849  13 

1846  leo 

'J-S.'."-./.'!-.' 

a 

1840  25 

All 

MW 

SCHEDULE  OF  LAWS  REPEALED. 


STAruTEH    HxaBBI 


L.   I  Ch.  I     i         St 

.    1877  *17     1123 
_  .    1880  2*S     Li -a 

Put  rdatlng  to  the  dty 
of  New  York 18S1  637     I 

18S0  2*6     1 1 3« 

I,  le,  M,  30,  31; 

„. B.  3.  9:    50,  av, 

eo-flZ.  04,  eubd.  11:08, 
74,  M-101,  111,  113, 
114,  UO.  122.  !»,  130- 
132,  134-130,  138.  138, 
142.  SUM.  2:  149,  162. 
1S3,  1SA-15S,  IS2,  172- 
174,  179.  siibd,  3:  ISS, 
"3,231,  244.  24S.  subdB 

203-^265,  '  208,'  209,   272 

2T3,27S.2ai,siibd.  2:282 

284,  287.  291,  2fl2,  297, 

208,  302.  300.  307,  mibd. 

a:317,3:;e  348. 349, ,163. 

354,  309.  3T1,  384,  386, 

397,399.469.400,470..    1S51  470    1 

33,9ii1>il.  2:a4,sub(].15i 

140,  I.W.  1G7.  lOR,  263. 

274.  350,  360,  367,  401. 

4S0.  471 1852  392     1 

49 1851       2    1 

63.sub<la.  1,2,4-8 1861   158     1 

l)4.8ubll.  4;  118 1867  781     4,  7 

e4.mibd.  13:  a«S,308.  ..    1869  SS3     5,11,13 

66.  128,  226. 1870  741     4.  7,  Q 

104.  154,  33.5,  365,  395 .. .    1803  392     1 
121.  227,  229,   241.  300, 

307,  aubds.    1-5,   7,  8; 

308,  309,  311,  315.  331. 

333,  352,  3S2.  369 1357  723     3.  6-8. 

12-10, 
21.23, 
24 
3,343,379,434...  1805  824  0.  10. 
12.15. 
18 

179.  SUbds.  1,  2.  4,  5 1875     28     1 

204,266,328.344 1853  306    0.8,13, 

,    1876  409     I 

243.334 ^..    1805  615    4,9 

267 1800  459     6 

304,  aubds.  3,  4;  316.  304  1362  400     16.  21, 
25 
.    1870  431     16 

— 1809  883     15 

Part  TflatinR  to  iha  dty 

otNewYorit 1881537    1 

'"      1880  245     1114, 

26 

i..<i".G(Hinlc 


SCHEDULE  OF  LAWS  REPEALED. 


SrATcna  Hbbebt 


Pksviods  Rsfeals 


18W     IS     All. . 


ISfiO  39S     All 

2    Pan   Blteollng 

owe  of  Pro- 
cedure, it  *7, 


lliif    Code   ol 
.11 47,48.... 


ISSl  134 
ISSl  103 
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NOTES  TO  scssnvxx. 

[Prepared  br  Board  of  Statutory  CoDoolidation.] 

When  a  BtatDte  haa  been  apecificaltj  I'epealeil.  tbat  statute  and 
the   repealiDK  statute  are  eiven  uithouC   mi   exiilaaatory   nota. 

HIatutpa  indicated  by.  an  aalerisk  •  iu  tiii'  fnliimu  '"  See  note," 
liare  been  omeixled  mi  as  to  reail  iis  follows  and  HU[ierHeded  apd 
repealed  by  tlie  atueDding  statutes  noted.  la  caan  the  ealire 
HtalnCe  haH  beeii  rei>Faled  by  being  aniendttd  "  to  read  as  fol- 
lowH."  Mcept  the  wetion  which  states  when  the  act  aball  talie 
pffeet,  ibis  section  ia  included  In  the  woril  "All "  under  Ibe 
iieading  "statutes  hereby  repealed"  without  further  explanation. 

100.  R.  S.,  Pt.  a.  Oh,  1.  Tit.  4.  SS  3-22.  24-28,  36,  3«.  40.  45. 
Sertiona  1-2-2,  '24-'2H.  4ri  have  been  heretofore  repealed,  as  ap- 
pcani  in  the  schednle.  Stations  .1.\  3tl  are  revered  by  Code  Civ, 
Fro.  f  2^.  and  Code  Crini.  Pro.  {  2U.  Sei'tiuu  40  ia  superseded 
by  rode  Civ.  Vm.  (  27. 

101.  R.  K.  Pt.  ».  Vh.  1.  Tit.  n.  t  20.  sniid.  !tO.  Bepeolintc 
atatnte,  I>.  ISTtS.  Ch.  2ft.%  t  3,  in  tenan  repeats  suhd.  20  of  raid 
I  20.  In  ta<-t  RulxlifitdoD  .10  wna  inteniled.  an  HbowD  by  context 
of  balance  of  repealing  tctaliite. 

108.  R.  S.,  Ft.  3,  Ch.  1,  Tit.  .1,  I  20,  huIh].  38.  Repealing 
stntnte.  L.  1829,  Ch.  80,  |  2.  in  terma  repealH  t  21,  f-nbii.  38.  In 
fact  I  20.  Biihd.  X*.  wan  intended,  an  Hhown  by  ronlext  of  bal- 
ance of  repeating  statute. 

104.  R.  a..  Pt.  a  Ch.  8,  Tit.  17,  H  1-20.  31-34.  .36-46.  All 
repeniefl,  as  appeam  in  schednle,  exeent  |  .12  whtrh  providefi  fur 
warrant  of  attaehment  against  aheriffs  for  fuilnre  to  rpfiirii 
warrniit  for  collection  of  canal  tolK  Canal  tolls  abolished. 
Obsiilele. 

105.  R,  a.,  Pt.  4,  Ch.  2,  Tit.  8,  R  1.  Retates  to  fees  of 
jnsticps  of  peace.  All  except  last  paragraph  anpersedeil  by  I.. 
18(M),  Ch.  (192.  The  lant  paragraph  prohibiting  boards  of  snper- 
Tlaors  frc)m  allowing  aeeonnts  In  favor  of  jnitlcea  of  the  peni« 
for  any  warrant  or  any  complaiDt  for  an  asRanlt  and  battery 
is  obsolete. 

106.  h.  1778,  Ch.  12.  I|  3,  4  6.  7.  1  aess.  Section  3  obsolete. 
Court  of  probates  nhollahed.  Beetion  4,  Code  <'iT.  Pro.  f  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  CiT.  Pro.  ||  232.  3W.     Section  8  temporary. 

107.  L.  1778,  Ch.  14,  1  Pese.  Abrogated  1.y  Code  Civ.  Pro. 
I  3307. 

108.  L.  1779,  Ch.  10,  2  Seaa.  Abrogated  by  provisiona  of 
Code  Civ.  Pro.  Sl  3.107.  3.T23. 

109.  L,  1779,  Ch.  17,  .1  SesB.  Abrogated  by  provisiona  of 
Code  Civ.  Pro.  |;  ^^,  3323. 

110.  L.  1780,  Ch.  ife,  i  3.  Superseded  by  Code  Civ.  Pro. 
I  1072. 


.  L.  I7S2,  Ch.  1,  6  Seaa.    Rerolntionary  war  act   Obaol* 

"»  ,,.., Google 
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113.  L,  1783,  Ch.  14,  6  Sess,  R^Tolutimifln-  war  act.  Otaft- 
lete. 

114.  L.  1T83.  Cb.  31.  6  Beta.  Rotatps  tt>  aitiou)!  for  trmpau 
brougbt  against  ptrsiiiis  iwi'iiiiyinK  or  iiijiiriiiK  iiroperiy  durinit 
the  IteTolutionarj-  war.  A  |mrt  of  stututa  was  n>|i«alrd  l)j 
L.  1787.  Ch.  71.  S  1.  10  Sesa.     Obsolete. 

115.  L.  178»,  Cb.  41,  6  Cwn.     Kxpired  h;  limitation. 
117.  L.  1784.  CL.  7.     Repealing  not.     Obsolcle. 
lis.  L.  1784.  Oh,  48.     Tempornry  and  obaolMe. 

119.  L.  1784.  rh.  no.      RevnlutionarT   war  act.     (H>Bolet«. 

180.  L,  1784,  Cli.  12.  8  Sens,  Hpyolutlonorj  war  act.  ObBo- 
let?. 

181.  L.  178«,  Ch.  Ifi.    TemmiraiT  and  ob«ilt>te. 

122.   L.  17S«,  Ch.  lU  I  1,     Hevolutlonary  war  act     Obsolete. 

183.  h.  1787,  Ch,  T),  10  ticas.  Itrlatm  ts  emoinH  and  tratter 
by  law.  Code  Civ.  Pro.  f  3n,a).  provides  that  there  sliall  bt  b« 
one  form  of  ciiril  artion.     Abroitat*^ 

124.  L.  1T87.  CT>,  -20.  ;  7.  10  Spsh.  Provides  a  penalty  for 
mallploiia  arrest.  Code  Civ.  Pro.  i  3.t4S,  SDbd.  0.  uiakca  false 
arri^t  a  personal  Injury  and  an  action  for  a  personal  injury 
lies  at  onmmon  law.    Abrngated. 

laS.   L.  1T37,  Cli.  71.     Repealing  act.     Obsoiete. 

lee.  L.  17S7.  Cli.  94.     Revolutionary  war  art.     Obsolf^e. 

187.   L.  1788.  Ch.  41.     RPTolntlrtnary  war  act.     Oliwilelc. 

laa   L.  1788.  Ch.  73,  2  pt.  Bepealini;  net.    Ob^leto. 

120.  L.  1701.  Cli.  8.  Rpctlcin  1  is  «  r.'penUnB  statute.  Sec 
tlon  2  is  Rnperneded  by  Ci>de  Civ.  Pro.  f  .T'.OT. 

130.  L.  17fl2.  Ch.  28.     Supen-edrd  by  Coda  Civ.  Pro.  1  847. 

131.  h.  170.'.  Ch.  I.     Temporary  ond  obsolete. 
138,   L.  1700.    CIi.   2.      Covered    by   proyUioiis   of   Code  Cir. 


1.  J  44. 
133.  L.  1 


->.  1797.  Ch.  20.  {  20.     Repealina  Ktotiites.     Obsolcle. 

136,  L.  1708,  Ch.  ti2.  Covered  by  provisioua  of  Code  Cir. 
Pro.  i  847. 

138.   L.  1708,  CU.  fiS.  j  IS.    Tenipornrv  and  obsolete. 

137.  L.  17fl8,  Ch.  1<K>.    Temporary  and  obsolete. 

13B.  L.  180a  CTi.  22.  Relates  to  lircuit  court  and  sittinp 
in  elty  and  eonnty  of  New  York.  Repealed  so  fur  as  relates  to 
the  citv  o(  New  York  as  nnppars  in  atbcdnle     Balance  obsolete. 

189.  I^  1801.  Oil.  17((.  Ad  repeahnl  except  %  Hi  aa  appear? 
In  sclicdule.  This  aectinn  confirms  certain  partitions  of  laan 
mnile  prior  to  April  7.  1801.     Obsolete. 

140.  Ta  18031.  Ch.  2.  Belatea  to  tenaii  of  the  supreme  conrt 
of  Jndlrnture.     Obsolete. 

141.  Ii.  180.1.  C^h.  5.1.  t  2.     R«>e.iluiK  slntute.     Obsolete. 
148.   L.   1805,   Ch.   135,   It   4,   20.      SwIJon  4  ia   a   repealiun 

stntulc.     Section  20  is  reoenlcd  as  appears  in  schedule. 
148.   Li.  1808,  ch.  3.     Tnnporur  nn<l  obxolcte. 

144.  I,.  1810.  Ch.  1!)S,  U  H.  .T..  Section  14  U  a  rencslii* 
statille.    Obsolete.    Bertion  3ri  ]«  repealed, aa  nppenrs  in  Bchedule. 

145.  L.  1813.  Ch.  203.  H  25.  34,  .W.  Bectiona  23  iinJ  ..* 
are  repented  as  appenra  Id  schedule.  Section  &0  ia  covered  by 
provisions  of  Code  Civ,  Pro,  %  1211.  _, 

146.  L,  1814,  Ch.  141,  Covered  by  proviniona  of  Code  Cit. 
Pro.  ES  1300.  1301. 

147.  L.  1814.  Ch.  1(52.  i  1.  Relates  to  the  conrt  of  chancerT 
which  wa«  abolished  by  the  Constitution  of  ISIO,    Obsolete; 
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148.  L.  181-1,  Cb.  193.  Coverwl  by  proTisions  of  Code  Civ. 
Pro.  1  2.'«). 

150.  h.  1S17.  C'b.  IX).  CourtH  of  coinLii..n  pleas  nnU  seoeral 
seH^ioDs  nlHiIiHhetl.     OltHolfte. 

161.   L.  181S.  Ch.  (Ml.  a  1.  .1.  4.     Olwotctc. 

152.  L.   1S1»,  Ch.  17.S.     Bsiiircil  by  liniUniion. 

154.   L.   1.%>1.  (^h.  :<a     Ileptvis  L.  IKIli  Qk  ^"'0.  !i  S. 

15B.  L.  1821.  Ch.  2(«.  {  1.  l»roviUps  for^omuient  of  ihe 
penalties  proviiled  for  lii  ecrtain  acto  wliii-i  Save  lipr-n  rrpeali-ii 
or  snpcrspdcil  liy  siilineqiietit  l^ftiRlatton,  niuliiuf:  xLiLditc  cited 
obsololt)  nud  InoperntiTc. 

156.  L.  18.%  Ch.  114.  RelatOH  to  terms  of  coarls  wliltU  no 
lonaer  pitxt.  na  <iiiiHtiti]1i<il  in  1S22.     OhMilete. 

157.  I*  lft22.  Oil.  247.  Iljlates  to  c.urt  for  trial  of  ira- 
pviii'liuivnt  nnil  correclion  of  erniifj,  whirh  no  longer  oxiatK.     Oli- 

158.  L.  182n,  Ch.  r4.  S  1'  Itplatea  to  eourt  for  trial  of  ini- 
peui'hiiienlB  and  correction  of  errc)r!*,  whii'li  lias  bceuubiiUslieil. 

OliBoIelp. 

159.  L.  1824,  Ch.  81.    aint  -    -      -                     .  .        _    _ 

Itelntes  tn  eonrt  for  trial  of  Imiieiirh- 
mciiiH  niiu  i-urm-iioii  oi  emirs,  which  (-riiirt  in  olKilistieil.  Oliso- 
lele. 

161.  L.  182S.  Ch.  i;U.  ALrognted  and  superBede.1  liy  Cute 
Viv.  Pro.  i  2408. 

162.  I-.  ISllS.  Ch.  20  pM  nippllnRl.  i  ir>,  TfU  8.  S7-14.  48-50. 
52-55.  All  repealnl  exi.'cpt  purui;rnplis  •'!?,  4'J,  wiiicli  ailded  (■cr- 
tain  »*<:tioii»  to  Ihe  KpTiHiil  Slatuten.  whicli  addi-d  si'i'licuLs  have 
lipen  since  repealed. 

163.  I.,  imt.  Cli.  21  (2d  meetintrl.  S  1.  The  parnnraphx  of 
this  Rtslule  ni-oiii mended  fur  rriieal  are  paraKraplis  wliirh  thf*"!- 
selveM  ri-iieal  oiher  statnleB  imlmlcd  in   this  Kchodiile.     OlKuitete. 

164.  I,.  1820.  Ch.  1(«.  Befi.r«  to  '-o.irt  for  tUe  trial  of  iui- 
peni'bnieiitB   and   correction   of  orrorx,   which   is  aliolisticil.     Oli- 

165.  L.  1829,  Ch.  22.'">.  Refers  to  s^'lum  of  (lie  BerWd  Stut- 
ntes  which  han  bi-eu  rciH^alcd.     Obsolcle. 

166.  L.  182n,  Ch.  2.-2.  Covered  l.y  OihIc  Cir.  Pro.  i  440  and 
by  Executive  I-aw.  {  02. 

168.  1j.  IKtrt,  (!h.  5.  S  3.    Repcaline  wtatute.     Obsolete. 

169.  U  1830,  Cb.  12.  RHates  to  tlie  court  of  chancery  which 
waa  aboliKbed  by  the  Cnnalitulion  of  184(j. 

170.  I*.  18.30.  Cb.  28.  d.v.'red  by  Code  Civ.  Pro.  %  1247. 
Section  2  temporary  and  oli!U)lelP. 

171.  L.  1«tfl,  Cb.  H15.  G  2.     Repealing  Htiitute.    Olwolete. 

172.  L.  IftSO.  (^h.  2W.     Itevohitioiiary  war  act.     Obsnicle. 

173.  L.  1*10.  Cb.  .121).  IS  14-2:1,  30-:».  4O-.'>0.  7^-Z-'X.  IIS.  VA. 
R8.  Repenleil  as  aupoars  in  acbcdnli>,  excciit  so  miic-h  of  f.  111 
aa  adilcd  a  I  tlfi  to  R.  H..  Pi.  2.  Cb.  (^  Tit.  1,  and  1  IW. 
Former  Biiperaedvd  by  Code  Cly  I'm.  g  2l!11.  latter  Htntcs  when 
act  shall  take  effect. 

174.  L.  ia:tl,  Ch.  Ifi.  EMtHbli.«heii  office  of  yice-cliancellor. 
Conrt  of  ehsneery  abolished  in  ]84(i.     Obsolete. 

ITS.   Ia  1832.  Ch.  210.     Obsolete. 

176.  L,  ]ftl2.  Cli.  308.  Terms  of  court  for  the  correction  of 
errors.     Obsolete. 
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177.  L.  1834.  Cb.  1.  Relatw  to  office  of  vlce-clianpeHor  at 
court  of  chaui'ery.     UbHoIclv. 

178.  L.  ]S»4.  Ch.  109.  Rolatcx  to  tpniid  of  the  conrC  for 
tlie  rurrci-tiou  of  ernira,  wl)i<'li   court  Is  nl)olistiiNl, 

179.  L.  lS3t(.  Ch.  .to.  llelatPH  t.i  the  court  of  chnncery  vUA 
was  aboliabed  by  Couxlitntioii  of  1S46. 

ISa  Ij.  l»riT,€i:  ill\  a  -J,  3.  SciMions  2  and  3  arc  stqwr- 
■odpd  by  <'i>clp  CTKPki.  I  82S. 

181.  L.  IKtT.^nh.  4<>S.  SpcHnn  1  n>|ipnlpd  or  arnctin  in 
Rclii'dulp.     Section  2  in  n  validntiuc  ulntutp.     t*l)B<ilple. 


.   IJflS,   Ch.   2iai.      Ilclnlet.  lo  riirtits 
iBtiaj;  uiulpr   I,.   IKtl.  n>.   -Ill),   wliicli   net   wus  rw.cn....     ,   . 
of  tlie  net  exinniued  from  ami  afii'r  NotciiiIkt  1.  lA'JS.    Olimk-ti' 


■cnlml  liy  ( 


183.  L.  1-s:tl).  Ch.  101.     Itcppnliil,  nx  nuppnrx  i 
for  an  it  relalcn  to  the  city  of  New  York.     ItelatcK  to  conri  irf 
cliunifrj'.    Obtnih'ti', 

184.  I..  IKtrt,  Ch.  211.  Aiipnintnipnt  of  n  vicp-MinnpHlnr 
of  court  of  cluin<-cry.     Snid   court   abolished  by  CoiiHlitntinn  of 

mm.  Art.  u.  I  a. 

18B.  li.  ls.-iil.  til.  3(17.  Rplntcs  to  i-oiipt  of  ehnuceiy  whi.-h 
was  ahoilHhiHl   by  the   Constllulion  of   1844!,  Art.   14.  f  -'i.     OI>- 

187.  L.  1S40,  Ch,  38.  nefers  to  court  of  chancerj^  whi.li 
was  abolislic'l   by  the   Coiwlitiition   of  18411.   Art.   14,   J  r..    Oh- 

■    wjlete, 

188.  I-.  1.t4l>.  Ph.  41.  i  3  pt.     HpoenlluK  statnte. 

189.  L.  1K4I),  Ch.  SiS.  a  2.  .'t.  KeHioii  2  is  roiiealnt  as  np- 
pcarH  in   sdu'dnle.     K*M.lion  :i  slates  wlii-n  act  hIlhII   take  elTe'1. 

190.  Ii.  1K4II.  Ch.  :il4.  Itelalcs  to  olflcent  nnil  teTian  of  Ibr 
court  of  chnucery,  which  wns  fllmlinhcd  by  (^nslitution  of  JWi, 
Art.  14,  I  r.. 

191.  L.   ■" 
(ion  of  en 
Art.  II,  I  ::ri,    cii»oicii>. 

192.  L,  lR+1.  ni.  2:17.  Sle<'t5«n  1  rotates  to  fees  for  solicitor. 
Olisolctp.  Section  2  ix  a  r<>pcnMiiK  etatnlc.  Bwtion  3  presrribrt 
fees  of  screen  1  it -nt-ii nil H  of  the  Inte  iiiiirt  of  chancery,    Olsolete. 

193.  L,  MU2,  Ch.  2(rj,  Section  I  relntes  to  compensiitinn 
of  ser)t<'ant-nt-arins  of  the  court  of  chancery  and  criers  "f  lli* 
Hiiprcni<-  court.  The  office  of  scrKennt-nt-.inna  was  alwlislied  with 
Mill  court  by  the  CoiiKlitutiun  of  184)1,  Art.  14,  f  fi.  Rainn'  of 
■"■iers  of  Kiipreme  court  provided  for  in  C^ide  Cir.  Pro.  I  91. ami 

L.  18ft2.  rii.  (ISii.  fi  ato.  Kiihd.  4.  ax  omcDded  by  L.  ISW. 


■  of  KUpreme  court  provided  for  in  C^ide  Cir.  Pro.  {91. ami 
by  L.  18ft2.  rii.  (ISIi.  fi  atO.  Kiihd.  4.  ax  omcDded  by  L.  '"■■' 
Cb.  4."«1.     Seetion  3  is  a  reiieolinc  statute. 

194.  Ij.  18+2.  <"h.  .3II!>.  Relates  to  the  reirister,  awislant 
resislcr  and  clerks  in  chancery,  which  were  abolisbed  with  the 
iiiurt  of  rhuiicery  by  the  Cniistilntlon  of  1S4(!.  The  clerks  .if 
the  anprenie  court  ri'ferrtil  to  in  this  act  were  the  clerka  of  llie  old 
supreme  cinirt  locatiil  nt  New  York,  Albany.  T.tira  and  l>nevi. 
The  statute  hccnme  obsolete  nnd  inoperotive  on  the  Boinj  into 
clfect  of  the  Constitution  of  1S1«. 

196.  I*.  1842.  Ch.  324.  Corrects  "clericnl  prrora"  in  a  st«t- 
nte  which  has  ilm-e  been  repealed.     Obuolete. 

196.  li.  1844,  Ch.  :M1.  IteKister,  aHxistnnt  rwjister.  and 
clerks  of  coort  of  chancery  nliolislietl  with  the  court  of  duwrerr 
by  the  Constltntioii  of  1H4«.  Clerks  of  the  supreme  court  men- 
tioned In  statute  examined  were  the  clerks  of  the  old  Bnpn-nie 
court  located  ut  New  York,  Alimny,  Utica  and  GeneTa.    Statate 
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became  obRoIete  and  inoperatUe  on  the  goinj-  into  eflfect  of  the 
Constitntlon  of  1840. 

197.  L.  1SM5.  t;h.  235.  Relates  to  the  court  of  cnmmon  pleas 
which  wan  nbnIiBhed  by  the  CoUHtitution  of  18*1,   Art.  14,  !  15. 

1S8,  L.  1847,  CL,  380,  !i  2-4,  Sections  2,  3  are  reppalpd  aa 
apnenrs   in  echedale.     Section  4  states  wliea  art   takrs  effect. 

199.  L.  1847,  Ch,  301.  Section  1  riTPalrd  by  construction  as 
anneBn  in  scbednle,  balance  Hnpcr8ei)e<l  end  included  in  New 
York  city  consolidation  act.  L.  ISSQ.  Ch.  410.  %%  1119-1122. 

200.  U  1847,  Ch.  41".  Sections  1-8  which  are  repealed  as. 
appears  in  schedule  comprise  the  entire  ntiitnte. 

201.  Li.  IfAH.  Ch.  -Sa.  SuporHedcd  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  JS  nHM122. 

802.   L.  ISW.   Ch.   421.      EiirolllnB   decrees   of   liite   court   of 

chancery.  Court  abolished  by  CoiiBtitution  of  IS4<t,  Art.  14,  |  5. 

20a   L.  ISTA.  Ch.  1.15.     Temporary. 

204.  h.  IS.'W.  Ch.  1(1.     Covered   by   Code   Civ.   Pro.   %   27. 

205.  L.  IRIS,  Ch.  202.     Obsolete. 

Z06.  Ij.  mw  Ch.  471,  11  4.  B.  Section  4  lias  been  rcpealpd 
HH  appears  in  schedule.  Section  !>  etalea  when  act  shall  take 
effeot. 

207.  Ij.  lf«0.  Ch.  202.  Repealed  in  part  by  I-.  1877.  Ch.  417. 
g  1,  )F  34.  The  entire  sub^e.'l  of  iidmisKion  of  attorneys  lo  the 
practice  of  taw  is  covpred  in  .Judiciary  Jiaw,  Article  Iti. 

208.  Ij.  18«2,  Ch,  4(10.  Aniendntory  of  the  Code  of  Procedure 
of  lS4S-!>,  which  is  reiicBled,     Ohaolote. 

209.  Ij.  1862,  Ch.  48.'>.  Section  1  re|ipa)ed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  slates  when  act  takea 
effect- 

210.  L.  lSn.3,  Cli.  302,  IS  1-9.  ncpeillcd  except  $  .3  which 
continues  ciTtain  rciieiilcd  provisionB  of  Revised  Statntes. 

211.  Ij.  IWa.  Ch.  KQ.  Seitions  1.  -I.  4  arc  repealed  as  ap- 
pears in  echeiluie.     Section  2  is  n  rcpealinit  atntute. 

212.  1j.  ism.  Ch.  71.  Sections  1-11  repi'aled  as  appears 
in  whednle.     Balance  covered  by  Code  Civ,  I'ro.  i  27211,  subd.  2. 

213.  Ij.  1»U!4,  i:h.  280.  g  5,  Itepeals  part  of  Revised  Statutes 
contained  in  this  schedule. 

814.  L.  latn,  Ch.  aaa.  Relates  to  the  "  tribanal  of  concilia- 
tion."    Obsolete. 

215.  L.lWili,  Ch.  (i!)2.  H  1.  2,  C  7.  ft-11.  All  repealed  eicept 
5  11  as  appears  in  schedule.     Section  11  i.s  a  reiicaliuK  Ktatnte. 

216.  I..  18BC  Cli.  Sli.  Sections  are  all  repenliil  except 
i^  2  and  t)  as  appears  in  schedule.  Ah  cuncteil  this  statute 
coutnineil  ueititpr  of  llic  section  ninnlierM. 

217.  L.  ISliS,  Ch.  800.  Statute  cited  nnthoriies  attorney- 
p-uorui  to  institute  actions  on  certain  canal  contracts  made  in 
December,  18tK!.     Obmlete. 

218.  U  1868,  Ch.  820,  g  1  Pt.  Repealed  as  appears  In 
Bchcdulc.     B.Tlnnce  covered  by   Code  Civ.  I'ro.   S|  Xi2S.  3324. 

819.    I-.  lS7a  Ch.  151.  ES  1-3,  5.  t!.     aections  1-3,  5  repealed 
as  appears  in  schedule.     Section  C  is  when  to  take  effect. 
880.    r>.   1S70,  Ch.  550,  I  1.     RepeahnR  Matute. 

221.  U  IS73.  Ch.  0.  Calendar  of  commission  of  appenlH 
which  expired  by  limitation.  Section  2  amended  by  I..  1873, 
Ch.  rfiO,  ••  so  as  to  rend  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commisuon  of 
■ppeaK    Obsolete. 
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224.  Jj.  18T6.  Oh.  444  Spctiuna  2-1  amended  "  to  read  as 
followa "  and  Itius  repealed  by  implientiiin  as  appears  io  tbr 
schedule.  IJecIiijii  1  establiehoB  a  alate  board  of  audit  nbich  ivss 
abolished  b7  L.  1S83,  Ch.  :!05,  f  I:!.  SeetloD  5  Is  ivhen  to  Ukt 
«flect.     Kntlre  xtt  Hupersedeil  by  U  1883.  Ch.  206. 

&24a.  L.  187T.  Ch.  11.  Conaolidated  in  Code  Civ.  Pro.  f  356. 
Sec  note  1. 

B26.  L.  ISTT.  Oh.  154.  Section  1  amended  "to  read  as 
folion-H "  bf  L.  1882,  Ch.  124,  g  1.  Section  2  slatea  when  act 
.  la  Ilea  effect. 

226.  L.  1877,  Ch.  187.  In  terms  L.  1881.  Ch.  537.  repMl* 
L.  18(7,  Oh.  157,  but  gives  the  title  of  Ch.  187  nod  date  of 
poHHiLKe  of  Biime.     Chapter  357  relates  to  town  of  LilUe  Fall*. 

22T.  I-.  1877,  Ch.  257.  Provides  thnt  the  minutes  of  the 
common  couueil  of  the  city  of  Bnrtala  shall  be  receiTed  as  prim 
fncie  evidence  of  such  proceedings.  SupctKedcd  bj  Code  Cit. 
Pro.   {  »41. 

228.  L.   1877,  Ch.  417.     General  rcpealiuK  act. 

229.  I..  1K7S.  Ch.  1G«>.  Rcpcalius  sLttute  and  the  repeal  ba» 
been  notcil  in  schedule. 

230.  I>.  187a  Ch.  408.  Amends  L.  1877,  Ch.  417.  {  1,  paoi- 
Kraph  42,  in  effect  adding  another  repeal  to  eaid  paragraph. 
Obsolete. 

231.  I..  1879,  Ch.  J51.     Covered  by  Code  Civ.  Pro.  i  24SL 
238.    1..  187«,  Ob.  211.     Superseded  by  Code  Civ.   Pro.  f  fHi 

an  amended  bv  I,.  1804.  Ch.  21)3. 

238.  L.  1879.  Ch,  3a''>.  ABt-etn  L.  lS«i.  Ch.  276,  g  1,  which 
was  repeiiled  by  L.  1380,  Ch.  215,  |  1.  Covered  by  Code  Cit- 
Pro.   I  3ir27. 

234.  L.  1879.  Ch.  311.  I...  1677.  Ch.  285,  affected  by  this  art 
repenied  by  L.  1880,  Ch.  245,  g  1,  H  58.  Covered  by  Code  Cir. 
Pro.  t  2485. 

235.  ],.  1879,  Ch.  31«.  Amen.lf  L.  185^,  Ch.  23S.  whieli 
was  repealed  liv  L.  1880,  Ch.  24^  S  t,  t  30.  Covered  by  Code 
Civ.  Pro.  M  18litl.  181^7,  and  repealed  by  implication.  See  Hor 
ton  V.  Cantwoll,  108  N.  Y.  25.'i,  and  Anderson  v.  Anderson,  11» 
K.  Y.  104. 

236.  I..  1879.  Ch.  3e&.  Siiporaeded  br  Code  Civ.  Pro.  S(  T44, 
747,  74S.  2.''i:l0.  •''•ai.  275,'*.  27'il.  2708. 

237.  L,  3880,  Ch.  393.  Consolidnted  in  Code  Civ,  Pro. 
i  14f(4a. 

238.  r,.  1R80.  Ch.  423:     Consolidnted  in  Cr.de  Civ.  Pro.  {  238, 

239.  L.  1880,  Oh.  r.«l,  f  5.  Oousolidntid  in  Code  Civ.  Fro. 
i  sola. 

240.  L.  1881.  Ch.  25.    Became  obsoleie  March  9,  1882.  by 

241.  L.  1881.  Ch.  211.  Relnlcii  to  the  stale  hoard  of  audit 
Superseded  by  I,,,  1883,  Ch.  2^^^>.  which  eslnblished  the  board  of 
rlnims  .ind  abollKhnl   the  board  of  nndit. 

242.  I,.  1881,  Ch.  U54.  Covered  by  Code  Civ.  Pro.  H  812, 
813, 

243.  r,.  1882,    Ch.    34a    Consolidated    in    Code    Civ.   Pro. 

244.'   L.    1883,    Ch.     195,     Consolidated    In    Code    Civ.    Pro, 

t  sfiib. 

245.  I..  1883.  Ch.  426.  Superseded  by  L.  1901.  Cli.  Wl 
section   lij  o(   which   repeals   nets   inconsiBtent   with  the  Im1bo« 


DoliiHihyGoOgle 


SOTES  TO  SCHEDULE. 

246.  L.  ISSI,  Ch.  309.  i  1.  Consolidated  in  Code  Civ.  Pro. 
£  2481,  Bubd.  12. 

947.  L.  ISfti.  Cb.  336.  Gf  2--5.  This  Btatate  is  a  general 
statute  rclutliif,'  to  apiiraisal  of  canni  claims.  Section  1  hai 
been  reeommeuiled  fur  repeal  in  the  Cautti  I>aw  as  baring  been 
Baperseded  bj  §  80  of  tbc  Caual  Law  wbicb  treats  ot  ap|>ropri«- 
tioiia  geuerally  by  tlie  sUkte  fur  eann!  puriiweK.  Tbe  aecimd  u-'o 
tloti  is  reotiimoiidiKl  for  ropool  as  baviuc-  been  superiieded  bj 
\  2B4  of  the  Code  oC  Civil  Procedure  relaliDg  to  tbe  jurisdic- 
tion of  the  Court  of  Claims.  This  Jiirisdiclion  I'ltfiida  to  private 
claims,  $i.>cti<wt  "(H  of  tbe  Code  prior  to  1808  exprctislV  con- 
tained tbe  n-ordn  "  apiiropriations  of  land."  This  expression  was 
omitted  wben  tbc  Hurtion  was  amended  in  11)08,  but  tbe  lan- 
guage contained  <n  (lie  1008  niiiciidinciit  in  broad  eiiotiKli  to 
cover  private  tiairas  for  appropriations.  Section  3  ta  consoli- 
dated in  i  274  of  the  (..■"de  of  Civil  I'roeedure.  See  note  i  37b, 
Seclioji  4  repeals  inconsistent  legislation.  Section  5  is  nben  to 
take  effect. 

248.  I,.  ISSt,  Cb.  37G.  Consolidated  In  Code  Civ.  Pro. 
1   IMile. 

240.  I.,  1884,  Ch.  530,  g  11.  Bcpealins  statute  and  the  re- 
peal baa  been  noted. 

250.    L.   18&^,   Ch,   112,     HepenlinK  statute. 

851.  L.  1SS5,  Ch,  i;ti,  it  2,  3.  Section  2  is  covered  by  Code 
CiT.  Pro.  g  033.    Section  3  is  when  to  take  effccL 

258.    I-.  1S&5.  Ch.  2t:7,  S  2.     Uiisniete. 

253.  L.  18W!.  Ch.  577,  i  0  jit.  The  part  of  i  6  which  adds 
f  24  to  L.  1885,  Ch.  IS!,  is  covered  by  Code  Civ.  Pro.  i  701. 
BUbd.  1,  OS  amended  by  L.  1808.  Ch.  ]3(i.  and  I..  IStOC,  Ch.  51. 

254.  I/.  18R7.  Ch.  30.  Obsolete,  except  g  4,  which  is  covered 
by  Code  Civ.  Pro.  J  933. 

265.  L.  1888,  Ch.  118.  H  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  i  933. 

256.    L.    1888,    Ch.    555.     Consolidated    in    Code    Civ.    Pro. 

i  field. 

267.    L.   1889,    Ch.   406.   H   2.   3.     Section  2   was   "amended 

3  road  as  follows"  by  L.  1800,  Ch.  173,  t  2,  and  as  so  amended 
wraeded   by   Code  Civ.   Pro.    £   2713.     Section  3   is  when   act 


takes 


_     1890,    Cb.    158.     Consolidated    in    Code    Civ.     Pro. 

I   IMile. 

260.  L.  1801,  Ch.  379.  Soperseded  by  Code  Civ.  Pro. 
a  26G,  280. 

261.  L.  1802,  Ch,  677,  i  19  pt.  Last  sentence  consolidated 
in   Code  Civ.   Pro.  S  031b. 

262.  L.  ISIIS.  Ch.  loo.  Amends  L.  1847,  Ch.  80.  i  1.  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L,  1893, 
Ch.  686.  The  anieudatory  act  was  not  expressly  repealed  but 
is  sniwrseded  by  Code  Civ.  I'ro.  {  2710,  as  amended  by  L.  1803, 
Ch.   686. 

263.  L.  1803,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
f  »la. 

264.  L.  1804.  Ch.  731.  Consolidated  in  Code  Glv.  Pro. 
t  2705. 

265.  L.  189r>.  Ch.  544,  H  2-1.  Section  2  consolidated  in  Code 
Civ.  Pro.  I  330Ga.  Suction  .1  was  amended  "  io  as  to  read  as 
follows."     Section  4  is  when  act  takes  effect. 

066.    L.  1S06,   Cb.   548.     General   repealing   statute. 
81  901 


,G(Hinlc 
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267.  L.  1867.  Ch.  40S,  )  1  Pt.  Conflolld&ted  ia  Code  Gi. 
Pro.  f  941a. 

SeS.  L,  1SS7,  Gh.  622.  OonBoUdated  in  Code  Cit.  Ptcl 
I  9<ilf. 

269.  L.  1899,  Cb.  160.  Sections  IS  coiuolldeted  In  Code  Cir. 
Pro.   f  3321a.     Sectina  4  is  a  miealiiiE  bocUod. 

270.  L.  1900.  Cb.  223.  CoosolLdated  in  Code  Cit.  Pro. 
f  2408a. 

271.  L.  1900,  Ch.  510.  Conaolidtted  in  Code  Ciy.  Pi* 
I  2481,  snbd.  12. 

£72.  T..  1908,  Ch.  185,  |i  2,  S.  Consolidated  in  Code  Qt. 
Pro.  I  2509,  suhd.  7. 

27a.  Cody  Civli  Procedure  H  27  pt.,  95  pt.,  300  !«.  fkv 
lion  27.  part  relating  to  RurroKnle  has  been  inFertod  !□  f  2507. 
Section  9&  port  rclntLiie  to  BurroBute  lius  beea  liiafrted  in  J  Sil2. 
Section  360,  part  rclatiug'  to  surroeute  lias  bi-eu  nin<lc  {  1£^. 

274.  Code  CiYil  Procedure  t  S3  jH.  The  foiirlh  sentence  o( 
O^de  Civ.  Pro.  is  made  I  1.S23n.  Tb«  remainder  of  t  S3  i«  in 
Jndicinry  Law,  H  14,  24,  205-3D7,  301. 

275.  Code  Civil  Procidnre,  article  hefldinsa  of  Cb.  1,  Tit  2. 
This  title  frirmerly  embrnced  three  artiiles,  liicliidlnE  if  -iri-U!), 
Ot  tliBHc  sections  the  oneH  rciiiaiuinc  iu  the  Code  are  H  -^ 
r.3,  ""  ""  -'    -^   ""  -'     -■  "  -     "  ■---  ■---  -■-■■-'-  •— ' 

to  r__ . 

division  into  articles. 


DoliiHihyGoOgle 


Mnde  by  L.  1000,  Ch.  60. 

IPrppared  by  Board  ot  Statutory  Conaolldation.] 

I   the   Code  of   Civil   Pro- 

-   - —    —    ,.-  .  vrs   of   coiiLly   iudgca   and 

proriiiloDs  of  a  aimilHr  nature  are  now  iii  tliU  titit  of  the  Code. 
Kopinet  i  35tl  of  tbe  Code  la  rccommeudcd  for  repeal  in  the 
Judicinry  Law  and  Cuiiiily  Law. 

3.  f  HOla.  TliiH  sectiou  ia  cuitsolidatod  in  the  Code  of  Civil 
Procedure,  since  it  ileala  entirely  with  prnctice  and  has  nu  place 
in  the  Pnrtneniliip  Law.  L.  1880,  Ch,  5U],  H  l-l,  were  incor- 
porated ill  and  reiimiled  by  the  pRrtnerahip  Law  enacted  in  1897. 
When  L,  1880,  Ch.  561,  waa  incorporated  In  the  Fartncrahip  Law 
the  section  coneulidated  in  the  te.\t  wax  left  utireiiealed  in  the 
session  laws  prulmbly  becntuie  it  eontiiined  pracliee  matter.  It 
is  now  placed  in  Ihe  Code  of  Civil  Procedure  with  a  proper  refer- 
ence to  H  20  and  21  ot  the  Partnership  Law  where  the  re- 
mainder uf  the  Ktatutc  iit  to  be  found. 

4.  i  841a.  The  proviHion  iniierted  in  tbc  text  Is  matter  relat- 
ing to  practice  which  ia  now  found  in  the  scHsiou  lawa.  The  pro- 
vision  relalcB  to  yvideuce  and  has  hecn  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  rcluting  to  the 
competency  of  witneHsea.  It  fa  made  a  new  section  at  the  end 
«f  Art.  1,  Tit  1,  Ch.  1). 

6.  S  Kfla.  ThiH  section  consists  of  the  last  sentence  of  Code 
Civil  I'rocedate,  |  432,  subd.  2.  The  portion  of  I  4a2,  subd.  2, 
which  relates  to  tbc  method  of  deslGnatius,  by  a  foreign  ciirpo- 
raUtiu,  a  person  upon  whom  to  serve  a  siimniona  has  beeci  trans- 
ferred to  the  tiencrui  Corporation  Law,  and  the  portion  of  Haid 
subdivision  liete  coiiuolidnted  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
n-erc  provisions  rclutlns  to  the  designation  by  a  forcieii  corpora- 
ticin  of  a  person  uiion  whom  to  make  service,  both  in  the  Code  of 
Civil  I'rocedure  (|  43;ij  and  in  the  General  Corporation  Law 
(I  l<il.  These  provisions  were  not  entirely  harmonious  and  in 
the  text  by  the  uiscrtion  of  the  nev  ai'Ction  in  the  Code  of  Civil 
i'rocciiure,  to  wit;  Sccliou  931a,  and  by  amending  |  432  of 
the  Code  of  Ciril  Proc<'diire  tliese  provisions  have  been  bar- 
wonized.  The  snbstantive  matter  in  both  |9  4,12  and  10  relating 
to  tho  actual  designation  of  a  person  upon  whom  to  make  aervice 
baa  been  consoIidRt<il  in  the  General  Corporation  Law  <t  IC), 
while  the  practice  nrovisioni  relating  to  the  uervice  of  papers  upon 
ft  foreign  tnrporaliou  hare  been  brought  together  in  tlie  Code  of 
Civil  rrocedurc.  The  General  Corpuratioii  Law  <)  101  provides 
that  the  person  designated  must  have  iin  olllce  or  place  nf  busiiie»K 
at  the  plucH  wliero  nuch  corporation  hnd  its  principal  place  of 
hnsinenit  within  the  state,  while  Ihe  Code  ot  Civil  Pnieedure 
(I   432,  snbd.  2)  provides  that   the  designation  "  must  specify  a 
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place  witbin  the  State  an  the  office  or  residence  of  the  person 
dpaignated."  and  duQu  uot  rci^uire  tbut  tbe  place  should  be  tlie 
same  ns  the  loeatiou  of  the  j>rmeipal  place  of  business  of  tbe  coc- 
poratiou.  The  Cinie  of  Civil  I'rocedure  (§  43a,  aubd.  '2>  pro- 
Tidea  that  a  persou  designated  may  from  time  to  time  "  change 
the  place  siieeified  as  his  ofllce  or  residence  to  some  other  plaM 
within  tike  state  by  a  writing  executed  bj  him  aott  Sl&d  in  like 
manner,"  while  tut  (Jfueral  Corporation  Law  (g  16)  pruvides 
that  if  the  person  designated  ''  removes  from  the  place  where  tbe 
corporation  has  its  printipal  place  of  business  within  the  state  " 
and  the  coriioration  does  not  withlu  thirty  dars  after  snch  re- 
moval de-si^nnte  another  person  upon  whom  process  may  t>eaervpd 
within  the  Ktati!  the  secretary  of  state  may  revoke  the  nnlhority 
of  tlic  corporation  to  do  bneinena  within  the  state  and  |)rocFS8 
maj"  be  served  njion  the  Bwr(>tary  of  sttite.  The  Gcncrul  Corpo- 
ration r.aw  (g  1(i)  provides  for  a  <'ase  where  a  person  dcsicnated 
dies  or  rcraoTcs   from   the   place  where  the  corporation   lia>t   its 

firincliwil  place  of  hiisinesH  within  the  state,  while  the  Code 
i  4S2,  aubd.  ll)  provides  for  a  case  where  the  desifcnation  "  is 
not  in  force."  While  S  4S2  of  the  Code  was  ameuded  as  late 
an  1903  by  Ch.  311,  and  f  1(1  of  the  Gencrnl  Corporation  Law 
was  amended  only  as  Into  as  1SS).~>  by  Ch.  G~'2.  the  provisions  of 
the  General  Corporation  Law  have  been  followeil  in  the  consuli- 
dation  rather  than  those  of  the  Code  aa  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  lt)03  related 
to  other  matters  ip  the  section  and  did  not  alfect  the  original 
provisions  relating  to  the  desieuatioii  of  the  person  upon  whom 
service  might  lie  made  for  a  foreiun  corporation.  All  of  the 
Bubatantive  provisions  relating  to  the  manner  of  dcslgnatinr  ■ 
person  upon  whom  service  may  be  made  oo  behalf  nf  a  foreign 
corporation  have  been  conaolidateii  in  S  ](l  of  the  General  Cor- 
porntion  Law  and  the  whole  subject  made  consiatent.  While 
I  1(1  of  the  General  Corporation  Law  provides  for  service  in  cart 
file  deaicnafed  person  dies  or  removes  from  tbe  plnce  where  tbe 
corporation  baa  its  principal  place  of  biiRinpBs,  the  lanRuage  of 
BUbd.  3  of  I  4TO  of  the  Code  of  Civil  Procedure  hfla  been  pre- 
served aa  broader  in  ita  nppllcntion,  covering  any  case  where  the 
dpslgnalion  "is  not  tn  force."  The  General  Corporation  Tjsw 
providea  for  service  In  a  case  where  the  person  designated  die» 
or  removes  from  the  place  where  the  corporation  had  its  princFpi! 
place  (if  business  within  the   stale  and  this  provision   has  hecn 


—  ..  retain  this  provision  as  » 

il  Conatriictinn   T-aw  rclatlwr  t* 

iijority  nf  a  pnblic  beiird  « 

,   _ .-        .-- a  been  placed  therefore  wHa 

these  provisions  of  the  Code  of  Civil  Procedure  relating  tn  docn- 
mentary   evidence  and   preaumpllve   evidence   of   written  iastra- 

7.  ilMla.  This  Kectlon  eonaists  of  a  part  of  r>.  Iflfil.  fli.  12S. 
)  H.  The  remainder  of  L.  IfiJII,  Ch.  12n  providing  for  the  pnli^ 
cation  of  the  Colonial  Slatntca  by  the  former  commii"rf"n»n' "■ 
statutory  revision  ban  been  treated  ns  special  and  not  rcri'Hlm. 
It  Kppins  that  thp  provision  consolidated  in  i  Mia  is  snfflcipnlly 
Imoortnnt  to  he  Inclnded  In  the  Cmle  with  other  similar  rasttw. 

a  I  Mia.  This  atatnte  Is   provided  for  hi  Penal  Code,  |  1ft 


upon  a  foreign  eorp 

ration. 

e.   S  IWlh.  It  see 

iia  incongmoua 

part  of  a   section   i 

1  the  General 

what  shall  constitiit 

body  and  the  provis 

onin  the  text  h 

.i-.<i-,G(Hinlc 
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SB  to  i^rjminal  proceedioga  and  la  inserted  bere  to  take  care  of  its 
application  to  civil  mattem. 

8.  I  Utilb.  Tbis  statate  conxlHts  of  two  Becltoiu,  one  of  wbicli 
appears  in  the  text  and  tlie  otber  of  wbicb  provides  wlien  tbe  act 
stiall  take  effect.  Tbe  won)  "  criminal  "  ia  uot  necexsary,  aa  tbe 
rules  of  evidence  in  ulril  cases  are  applicable  to  criminal  cagM 
except  as  otberwise  provldiKi  in  the  Code  of  Criminal  ProcedoM 
{Code  of  Criminal  Procedure.  |  'Jia). 

10.  I  001c.  Tbis  section  ia  a  coneolidation  of  L.  18S4.  Ch.  37Q, 
a  1,  2.  It  ia  the  whole  of  the  statute  and  tbe  only  cbauae 
made  ia  the  ctumge  of  the  word  "  act "  to  "  section."  Tne 
statute  relates  to  tbe  subject  of  evidence  which  la  treated  in  ths 
Code  and  hHs  been  consolidnted  therefore  in  tbe  Code.  Tbe  sec- 
ond section  of  the  act  is  tbe  last  sentence  of  tbe  section  as  in- 
corporated in  tbo  text. 

11.  i  !M!ld.  This  statute  bas  not  been  inserted  in  the  Code  of 
Criminal  Procednre  becamie  the  mlex  of  evidence  in  civil  cases 
applj  to  critninal  cases  (Code  of  Oriminnl  Procednre,  i  392), 
The  Inst  sentence  bas  been  omitted  as  bavins  no  practical  use,  the 
stnriTte  bnvind  lieen  enacted  In  18K8. 

12.  i  mu:  This  H(>clion  ia  tbe  whole  of  I>.  181M).  Ch,  158.  sec- 
tion 2  of  tbe  statute  beinK  the  cliiuae  relatins  to  when  the  atatnte 
ahall  take  effect.  It  Is  a  provision  reiatinit  to  evidence,  and  ns 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
tbe  statute  has  been  incorporated  under  Its  appropriate  head  In 
tbp  Code  of  Civil  Procedure. 

13.  i  961f.  The  ntatnte  incorporated  in  tbe  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  Rtatnte  and  bus  been  omitted  an  anneceasary.  Tbe  whole 
of  the  first  section  has  been  consoildated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  I  1323a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  i  83.  Tbe  remainder  of  the  wction  Is  consoli- 
dated in  Judicinr>-  Law,  fi|  14.  24.  20B-297,  301.  Tbe  word 
*■  such  "  in  the  section  as  contained  In  the  Code  of  Civil  Procedure 
relates  to  **  the  presiding  "  judge,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding  "  In  place  of  the  word  "  such."  This  pro- 
vision has  been  retaine<l  In  the  Code  of  Civil  Procedure  as  prac- 
tice mailer,  while  (be  remainder  of  the  section  relating  to  court 
slenoKrapbers  has  been  placed  under  appropriate  beads  in  the 
Jndlclary  Law. 

15.  t  1404n.  Tbe  proviaion  incorporated  in  tbe  text  is  I..  1880, 
Ob.  393.  Section  2  of  (be  statute  is  Ihc  provision  relating  to  tbe 
time  wliei)  tbe  statnte  shall  take  effect,  and  has  been  omitted  as 
unnecessary.  The  statute  relates  to  the  exenintion  of  exhibits 
at  pxhihitlnns  nnd  as  similar  provisions  arc  in  tbe  Code  of  Civil 
rtocediire  tbe  statute  has  been  placed  in  its  appropriate  sur- 
ronndhigs, 

15a.  i  2S44a.  This  section,  relating  to  tbe  power  of  the  b»- 
premp  court  tn  compel  the  performance  of  certain  contracts  made 
by  intompetent  persons  wbilp  capable  of  contracting,  bas  lK>en  in- 
serted in  the  Code  of  Civil  Procedure,  stnce  ft  deals  with  the  power 
of  the  oonrt  and  has  no  other  proper  elnssiflcntion.  The  matter 
embraced  in  the  section  Is  that  contained  tn  L.  1RS0.  Ch.  423.  as 
nmendeil  hv  L.  1RS5.  Ch.  2fi7.  I  2.  The  slntiite  of  1880  amended 
H.  S.,  Ft.  2.  Oil.  ,">.  Tit.  2,  i  22.  by  chnnglnL'  thp  reference  to  the 
court  ot  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  Tbia  statute  Heems  to  bo  alive,  Biace  tbo  ameadmeat  wu 
paased  Bubsequeat  to  but  ul  tlio  name  sessioa  bh  the  Code  of  1880, 
mnii  wn»  HUbiiptiaeiitly  ri'ooguixcd  and  amended  by  the  Legialaiure 
by  L.  1885.  Ch.  •Jul,  i  2. 

TfartKip  lu  biB  uuie  to  g  2315  says  witb  referoucp  to  the  unead- 
ment  ainde  by  Ch.  ^-t:  "  It  m  sappOHed  that  this  amendment 
fell  with  the  repeal  of  thw  seetiua  of^  tlie  reviafd  slatiitca  vbich 
took  effect  September  1,  1S8U,"  and  in  a  later  editiva  saya  that 
Ch.  4^3  la  BabHtMiitially  embodied  in  the  amendiaent  of  Code, 
t  23«<,  made  by  L.  188:!,  Cb.  39U,  wbieh  is  the  laet  Hcntencc  et 
f  234U  of  the  present  Code.  There  Is  nonie  Torialiou  and  it  baa 
heen  dei-med  beat  to  preaerre  the  proTiaioD  of  the  Keviaed  Stat- 
□tea  ax  cuuaulidated  in  the  text. 

In  conncetioa  witb  tbia  aeetion  sec  Code  of  (livil  ProoedBre. 
chapter  17,  title  T.  relutiiiR  to  tlip  dixiioaition  of  the  real  prupert? 
of  an  infant,  lunatic,  idiiit  or  babitiul  dniDkurd. 

Beclion  ^  of  tlic  Itcvixed  Slntntca  incorporated  provideH  that 
the  coart  of  cbnncory  (changed  by  the  amcndmeat  of  1)4H<I  to 
supreme  court)  "  aball  have  authority  to  decree  niiil  compel  the 
spccitie  performatii-c  of  uny  bariiain,  contrat^t  or  uereeinent  which 
may  have  lieen  made  by  Hny  luuatii:  or  otber  person  speeiRed  in 
tbe  first  section  of  tliis  title."  Tbe  first  aerlion  refi-rred  to  pro- 
vidcH  that  the  rhi>u<-ellnr  Hliall  have  Ibe  care  and  cuxtiidy  of  "all 
idiota,  luoalics  and  perHonx  oE  uuwiand  minil  and  penmnK  wbn 
shall  be  incaiiahle  of  »inductiiiK  tlieir  own  iilTuirx  in  cousetiuenof 
of  hnliitunl  drimkcniiew."  IdiotH.  tuiinliiH  aud  linbitual  dmak- 
Srda  are  expressly  mentioned  in  the  aectioD  aa  iQCor|>orated  in  ihe 
text  whicb  is  sullit-ient  to  cover  other  tierwtnn  of  nnsound  niiad, 
eluce  the  (Jcneral  (loustruction  Law,  fi  2S  (Stututory  Constfue- 
tion  i.aw,  g  7l  dehnce  lonntic  as  follows:  "The  terms  luaalic 
and  lunacy  include  every   kind  of  uuaoundaeBa  of   miad   except 

IS.'*  2-108a.  Thin  sectJon  contains  the  whole  of  I-  lfi02.  Ch. 
223.  The  second  aection  relates  to  the  time  when  tlie  statute 
shall  take  effect.  'Ihc  statute  baa  reference  to  fon-clonut*  of 
tnortgaf-cs  by  Hdvcrtiaoment  anil  properly  belontpi  in  the  Code  of 
Civil  Procedure  where  that  proceeiling  is  now  contained. 

17.  i  24S1.  bhM.  12.  The  provisions  of  L.  1884,  Oil.  .TOJl.  as 
amended  by  L.  lUUO,  Ch.  IM),  aeem  not  to  he  included  aiuonf: 
the  powers  of  a  surroKfite  ns  defined  in  the  Code  of  Civil  I'ro- 
cedure.  Hence  tbe  iuaertion  of  g  1.  Set'tion  2  is  a  validalinR 
prorialon  appliciilile  to  acts  done  prior  to  18S4  and  has  heen 
treated  ns  aneclal  and  left  unrepealed.  _ 

18.  I  2ri00.  guild.  7.  ThiK  sulNliviaion  is  part  of  L.  ISSn.  Ch. 
KiO.  as  amended  by  U  ISfl.l.  <^h.  Wl.  Solution  1  of  tbe  slatule 
is  In  the  County  I.nw  ((  KIN)  and  K  2  has  been  IncorgHiraled  h* 
a  part  of  the  Code  of  Civil  I'rocednre  as  t  XIOO.i.  It  in  a  maltw 
thnt  relalen  to  the  surromte  einirt  and  therefore  haa  been  pla<™ 
In  ehnnter  IS  of  the  Code  of  Civil  Proeedure  where  the  practice 
in  snl-h  courts  Is  found.  The  statnte  should  not  be  allowed  t« 
exist  as  an  independetrt  atatnle  but  shonld  bo  consolidated  «" 
■  part   of   (he   snrrotcate   court  proTisioun   in  the  Code  of  Ciiu 

19.  5  2.Hi3q.  This  section  is  tbe  portion  of  Code  of  Civil  Pro- 
cedure, ft  Stal.  not  emhraeet}  in  .Todiciarv  Law.  t|  198.  .Tfa-.'^i 
Tbe  jwctlon  would  lie  out  of  place  under  tide  R  of  chapter  3  of 
tbe  Code,  entitled  ■'  County  Courts,"  nrul  hence  it  baa  be«i  tram- 
terred  to  chapter  18,  wliieb   relates  to  lurrogate  courts.    Tne 
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sHrroKSte  court  prnrtii-e,  wliil*  niHinly  foimii  in  fhaptpr  18  of 
(hp  Cmle  of  CiTd  I'mced  iiri',  in  by  no  nifiiiiH  all  eontalni^  in 
that  (.'hapter.  Other  seulinrifi  of  th*  CoiIp  nrc  inpiir[M>rnrp^  hy 
tvfereufi:  ntitl  other  sei'tiona  arf  by  tlieir  tomis  nindo  a)>pli<'iible. 
Ill  pdaes  where  a  iiart  of  a  Hi-ctlon  was  removed  to  the  Hndipiary 
or  fither  consnliduted  law  niid  the  retiiaimlor  of  thi>  section  relRted 
to  Niirrnii'ite  conrta  alone,  thi>  iiart  remainhie  hsA  lieen  placed  In 
itB  appropriate  phapter  in  (he  ("«le  of  CiTil  I'roeMhipe  relntine 
to  durroeate  conrta  instead  of  heinic  allnweii  to  remain  ioolatefl 
in  another  pnrt  of  the  f^oile  of  Civil  I*roee(Uir(..  This  atatonient 
applleti  to  S  'IRIHn  found  in  the  text  and  eenerally  to  other  niml- 
lar  msea. 

SO.  %  :i:'<0'iiL.  The  matter  Imterted  In  thin  aeetton  in  neeetwi- 
tateJ  by  (he  omisBion  of  the  word  "aiiph"  and  the  incoriioration 
of  r^.  I'SSn.  C^ii.  3W),  i  a.  b»  an  independent  seetton  of  the  (lode 
of  civil  Propednre.  The  iirovimon  incorporated  in  the  text  in  a 
part  of  the  statute,  n  portion  of  whirh  hnx  bei-n  conaolidaled  In 
the  snrroRate  court  [iraclice  an  hhM.  7  ol'  S  2^fH. 

21.  t  Ki^a.  The  new  worda  inaertpd  in  thin  atntute  am  made 
receBsary  upon  the  conwilidntion  of  the  ntiitnle  into  the  Code  of 
Civil  Proi-edure  becauBe  it  applieti  to  "all  jnrois."  and  |  XK!2  of 
<'lmpter  Ifi,  iHle  5,  excliidea  from  the  application  of  the  title 
Kcrvicea  rendered  in-  a  criminal  action  or  Hiiociai  pru<'eedinK  in  a 
ooiirf  nr  bpfore  an  nfflcer  "  eseept  as  otherwiae  expressly  pi*- 
Bcrilied  Iharrin."  The  inserted  worda  leave  the  alatute  lo  apply 
iiR  liniadly  as  its  laiipnaxe  importn  nnd  prerenta  the  thnitntion  of 
the  consolldallon  of  civil  ai-tions  anil  proceedinCH. 

aO-  Article  K  K  27(lS.  This  atnlnte  (L.  IWH.  Oh.  THI)  exists 
aa  an  independent  ataiule  apart  from  tha  Code  of  ("ivil  Pro- 
eednre.  It  relateH  to  the  prolMite  in  this  coniitry  of  foreign  wills 
and  sbonid  And  a  place  in  the  tknle  of  Civil  Procedure.  It  has 
been  made  a  .separate  article  rallier  than  n  section  of  chapter  18, 
title  3,  art.  7  of  the  <!ode  relatinjc  to  "  Foreifrti  Willa;  ancillary 
letters,"  beennse  it  provides  a  proceedinc  of  its  own  whieb  differs 
from  that  provided  in  that  article  for  prnhnlinic  a  foreiirn  will. 
Whether  or  not  the  provisions  of  that  article  applv  in  any  respect 
to  probate  and  letters  testamentary  under  (his  atstnte  la 'n  matter 
for  jndiclal  eonatmetion  which  will  not  he  anticipated  if  the 
Rtatiite  is  made  a  nepnrate  article.  The  eonrta  can  then  sav  to 
-n-hnt  eitent  the  provisions  of  article  7  apiilv  to  the  provision's  of 
the  new  article  and  (heir  relation  will  he  the  snnic  as  if  the  new 
article  had  remained  an  Independent  atatutp.  If  (lie  atntnle  was 
made  a  aectlon  in  Brticlo  7  the  present  relatlonshin  would  be  dis- 
tnrhed  and  Jndiclal  jiidimient  wnnld  he  antipipntpd.  for  thronpliont 
article  7  refereiicp  Is  had  to  pondltions  and  Drncepdines  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
vislnnn  of  chapter  IS  relating  to  (he  riph(9.  powerH,  dnties  nnii 
HaWlitlea  of  an  executor  or  adtninistrolior  apply  to  a  person  to 
whom  ancillary  letters  are  irrsnted  "  as  prescribed  in  this  article," 
etc. 

SO.  I  1.  The  reference  In  this  section  to  "  tlte  next  two  "  sec- 
tions lias  been  changwd  to  sections  "  (wo  and  three  of  the  judi- 
ciary law"  because  Code  Civil  Procciliire,  SJ  1,  2,  are  now 
coTitnined  In  .Tndiciary  T.aw.  t%  2,  R. 

37.  S  S4.  Some  alterations  In  phraseoloev  were  made  ueces- 
(wry  rn  (he  oortion  of  the  section  retained  In  the  Co.le  of  Civil 
Procednre.  Sneh  cbanEes  arc  not  intended  to  chnnee  (he  present 
law  In  any  way.    Tlie  provisions  n^moved  from  this  section  relate 
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to  the  adjoumra^iit  i>f  a  term  of  court  which  in  something  apart 
from  the  actual  Iriai  o£  a  cause  and  to  the  drawiug  aoU  notifyiiK 
of  jorors  for  an  adjourned  'term  n'bich  precedes  the  actual  draw' 
ing  of  the  jury  for  tliu  liial  of  a  cause. 

28.  I  41.  A  iKirtion  of  tliiH  section  has  been  remored  to  to* 
Judiciary  !^w  <||  ID).  Tlie  provisiou  thus  removed  from  the 
Code  of  Civil  Procpdure  rulates  In  the  adjournment  of  a  term 
of  a  court  of  record  because  of  eertain  conditioUR,  Buch  adjoura- 
meut  resting  in  (lie  discretion  of  tlie  court.  The  provisiou  that 
liae  been  alloned  to  remain  in  tlie  Code  of  Civil  Procedure 
has  been  retained  lieoauseit  ia  a  matter  of  practice.     The  worda 


"  of  reconi "  liave  been  inserted  in  tlie  portion  of  the  section 
retained  in  the  Code  of  Civil  Procedure  bccatise  the  precedins 
portion  of  the  seclinii  which  has  been  removed  to  tlie  Jadiciarr 


Law  (ti  10)  made  the  aecUon  applicable  to  H  canrt  of  record. 

29.  i  tlO.  Part  of  this  section  boa  been  removed  to  the  .Todiciarr 
Law  (ii  4T(I|.  becatwe  it  relates  to  the  right  of  an  attorney  ana 
counselor  to  prnclice  in  the  courts  of  record  of  the  state  al- 
though n  resident  of  an  adjoining  state.  The  balance  of  the  aeo- 
tion  which  lias  been  retained  relates  to  the  service  of  a  paper 
upon  him  whicti  is  n  practice  provision  and  therefore  has  been 
retained  in  the  Code  o(  Civil  Procedure.  The  wordn  Inserted  IB 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  mad* 
necessary  hy  reason  of  the  removal  of  the  first  portion  of  tlie 
seclion  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  I  no.  Rection  110  nf  the  Code  o(  Civil  Procedure  refert 
to  the  "  neit  two  aections."  Of  those  two  wtftions.  i  111  remaiiw 
in  the  Code  nf  Civil  Procedure  and*  112  has  become  Ii  240.  snbd, 
19.  of  the  Connty  Law.     Ilencc  the  change  made  in  this  section. 

31.  jl  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  6n«t  sentence  miliatantive  matter  and  m  its  sew^ 
sentence  pracHce  mntfer.  The  first  portion  of  the  section  wturti 
relaten  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hoapiwi 
has  no  connection  with  an  action,  it  has.  therefore,  ^-een  placed 
in  the  Prison  Law  (»  SST.i.  The  last  sentence  relates  to  the  issu- 
ance of  an  execution  where  n  prisoner  esca pen  while  Komg  to. 
remaiulnit  at.  or  returning  from  a  hosiutal  to  which  he  has  l*en 
ordered  removed.  It  is.  therefore,  a  practl«!  JP">^8'oii  ""Vi^ 
for  that   reason   been   retaine.1   as   a  part  of  the   Code  of  Civil 

'*32''ir'l^  140.  141.  Sections  irW-142  of  article  3.  title  2, 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  iii 
(he  Coile  hecnuse  containing  matter  in  the  nature  of  proceiinre. 
Sections  1.38.  140.  Ul  are  amended  in  the  tei:t  ""/relj  »  ™^ 
references  made  necessary  by  the  removal  of  certain  substantive 
orovi-dons  from  the  Code  of  Civil  Procedure  to  consolidated  tam- 
33,  )i  220.  The  first  portion  of  this  section  down  to  aad  lo- 
clndtns  the  sentence  "  whenever  tile  appellate  division,  etc.,  has 
been  placed  in  the  -Tiidiciary  Law  as  well  as  fbe  last  two  ?«■ 
fences  beginning  " It  shall  have  power  to  appoint,  etc.  '''«''!J 
sentences  in  the  middle  of  the  section  beginning  No  jurtws  "J 
the  npnellate  division."  etc.,  bnve  been  retained  i".tbe^'^'>"*Ji 
Civil  Procedure.  Tlie  first  part  of  the  section  which  hasheen 
eonsolidated  in  the  .TndiciBr^■  Law  relates  to  the  makeup  of  tw 
appellate  division,  the  number  that  shall  constitute  a  qnnrom, 
how  many  justices  shall  sit  In  any  case,  the  designation  ot  ]i^ 
ttees   of   the   appellate   division   by   the   governor,    the  terms  w 

•»  Coo.;lo 
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office  of  the  justlceH.  the  fillUiK  of  TacaDciuH,  resideiice  ot  the  jiu- 
ticee  and  matlem  whii-h  di)  not  relate  to  the  eunduct  of  an  action 
or  an  Hpiieal  thi>Fviu.  t'hey  nee  proritiioiis  in  which  the  JuaticM 
of  the  apiiellate  iliTixloii  aw  chi<4ly  iutereRtud  and  as  kucIi  have 
been  ixjiisolidnted  in  the  Juiliciar;  Law.  The  last  poTtion  of 
the  aectiou  relaten  to  the  apiioiutiuent  of  a  reporter  and  the  locn- 
tiou  of  the  Bppellnte  diviaioii  in  each  departmeat  whieh  are  mat- 
ters that  may  be  npprupriately  plaeeil  in  the  Judieiary  Law. 
The  portion  retained  In  the  Codi-  of  Civil  I'rocednre  applies  to 
the  flowers  of  the  justices  of  tho  appellate  ilivisiou  and  the  jnris- 
tliction  of  the  appettnte  diTinton,  ivhieli  proviHiooB  have  been  re- 
tained in  the  Code  of  Ciril  Proecdiire  sf  bearine  so  closely  upon 
practice  as  to  be  more  nppmpriiitely  jitaeed  in  the  Code  of  Civil 


'rocednrn  than  in  the  .Tndiciary  I^hw. 

S4.  1  220.  This  section  of  the  C*dP  of  CItII  Procedure  (S  2201 
id  aniendeil  becniuw  of  the  remo»al  to  the  Jndiciary  liiw  of  the 
first  Keiitencc.  which  providpH  flint  ".\  special  term  or  n  trial 
term  of  the  snpremp  conrt  nmst  he  held  by  one  jndae."  This  is 
not  a  practice  proTlsion  and  therefore  has  been  placed  In  the 
Judiciary  I^aw. 

36,  I  2.X5.  The  Inst  sentence  of  thin  spclion  provitleH  that  the 
Jnntlccs  of  the  supreme  court  in  the  elitlith  judicial  district  may 
adopt  nnd  amend  riilcs  and  regulations  for  makln!;  coleodnrs  of 
cases  nnd  liiis  been  removed  to  the  .TndtHnry  Law  where  similar 
matters  applinihle  in  other  cases  ha™  been  consolidated.  ITie 
first  two  sentences  of  the  section  relate  to  the  imwer  of  a  justice 
of  the  Rnprerae  conrt  to  hold  n  special  term,  to  net  npon  any  bnsl- 
nP9s  except  where  he  is  disiinallfied  and  to  the  transaction  i>f 
jndicinl  bnsiness  out  of  court.  These  arc  all  matters  relntinc 
to  the  eenerni  subject  of  the  powers  and  jurisdiction  of  the  courts 
and  lite  snch  matters  elsewhere  found  in  the  Code  of  (  iril  Pro- 
cedure hoTe  been  relnincd  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  S  230.  The  Inst  sentence  hns  been  removed  as  substantive 
matter  to  the  -Tudiclnrv  Law.  It  relates  to  the  attendance  npon 
the  court  of  certain  ofBcerw.  sucll  as  clerks,  sheriffs,  criers  and 
constables.  Tlie  remainder  of  the  section  relatinn  to  the  ad- 
jonmment  of  n  apecial  terra  iind  the  trial  of  n  case  npon  the 
calendar  of  a  term  which  has  been  artjnnrned,  hns  been  retained 
in  tbo  Code  of  Civil  Procedure  becanse  associated  with  the  prnc- 

37.  i  2fi0,  Red  Ion  flB  of  the  C^de  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  of  attorneys  nnd 
coonaelors  and  their  liens  in  actions  aad  special  proeeedinira  and 
has  been  consolidated  in  the  .Tndidarv  Law  nndcr  nrticle  15.  ro- 
iatintc  to  aftomevfl  and  counselors.  These  provislona  are  purely 
substantive.  The  chancp.  therefore,  made  in  this  section  In  the 
tCTt  Is  mer*lv  one  of  reference, 

3Ta.  *  274.  The  new  matter  inserted  in  this  section  is  L.  1884. 
Ch.  336,  i  3.  Section  3  Is  an  express  provision  relatinR  to  al- 
lowanc'es  for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Conrt  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  dlshursementn  in  an 
ncrioti  in  the  Torirt  of  Claims  mltrht  be  consfmed  to  refer  only  to 
ftiHbnrsementF  In  the  course  of  action.  Section  3  is  preserved  to 
meet  cnses  iriiere  nVsfmcts  are  rerjnired  ns  a  necpssary  expense 
incident  to  the  appraisement  of  the  damaces.  The  section  coa- 
polidat«d  was  passed  in  1S8*.     The  Code  section  was  onginaUy 
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enacted  iu  1S83  and  HUbaequeotly  n^-enacted  verbatim  In  tbe  Uoda, 
BO  that  the  1H84  act  caunot  be  said  to  tiare  beeu  supenteded  bj 
tbe  Uode  section  but  on  the  coatniry  is  still  in  eiiateuce. 

36.  S  3211,  Section  17  of  the  Code  o(  Civil  ProceduK  re- 
ferred to  iu  Ibis  set-tion  relntes  to  tbe  couvention  of  justi<.-ee  of 
tbe  appellate  divisloD  and  to  the  adoption  of  geaeral  nilei  of 
practio!  bj-  aucb  coDventioD.  These  matters  are  entirety  apart 
from  the  conduct  of  a  cniise  tbrough  the  courts  and  have,  tbeie- 
fort-,  beeu  consolidati^  in  the  Judiciary  Law  Id  |g  9S  and  94. 
The  diBttibntion  of  |  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  nereMarr  tbe  change  id  reference. 

38a.  f  ;t4U,  subd.  1.  Section  IT.'tT  of  the  t;ode  of  Civil  Pro- 
cedure baa  bceu  consolidated  in  f  206  of  tbe  Lien  l>aw.  Sectioa 
1737  as  well  as  other  BectioDs  in  tbe  article  of  n-hicb  it  forms  t 

Eart,  relate  to  ru  action  to  foreclose  a  lien  upon  a  chattel  aad 
ave  been  consolidated  in  tbe  IJen  lian.  Hence  the  cbangc  of 
reference. 

39.  i  .TSB.  Tht  first  Bentence  is  the  only  portion  of  f  335  of 
tbe  Code  retained  in  tbe  Code  of  Civil  Procedtlre.  It  provides 
that  the  court  shall  be  open  for  the  transaction,  of  business  "  fw 
which  notice  Is  not  required  to  be  given  to  an  adverw  part)' 
except  where  it  le  specially  prescribed  by  law  that  the  husinen 
must  be  done  at  a  stated  tertlt."  This  lanKuage  embraces  a  mat- 
ter of  practice  and  fur  tbst  reason  ben  lieen  retained  in  the  Code 
of  (.;ivil  I'rocedure.  Tbe  remainder  of  the  section  relates  to  FBI* 
mutters  as  tbe  appointmeut  of  times  and  places  for  h'oidini;  (erms 
of  cuart,  continuance  of  terma  appointed,  chanfrinii  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispenninfr  will) 
the  holding  of  terwH  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisinnx  (bet  are  outside  nf  the 
practice  in  an  action  and  relate  to  tbe  ormnisation  of  the  ma- 
chinery for  hearing  causes  rather  than  to  tbe  conduct  of  eaaau 
theniselvca.  and  have  been  eonsnildoted,  therefore,  in  the  Jndi- 
ciary  Low  (f|  19(1,  ll*ii. 
«.  I  432.  See  Note  5. 

41.  i  4r)0.  The  KuliRtantlve  provision  contained  in  this  sectioB 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  tlie  perBon,  eatnte  or  character  of  a  married  vnman 
shall  l>e  her  Heparate  estate,  has  been  removed  to  tbe  Domestic 
Uriatloiifl  Law,  where  aimilar  aulistaiitive  matter  relating  lo  mar- 
rieil  women  is  found. 

42.  i  484,  BUhd.  10.  The  reference  in  this  section  to  Ihe  "B«b- 
eries,  game  and  forest  law"  has  been  changed  to  the  "forett, 
lish  and  gnme  law  "  which  is  the  name  by  which  that  law  is  now 
known. 

43.  (  71tt.  This  flection  of  the  Code  of  Civil  Procednn  b 
found  iu  article  1,  title  4,  chapter  7,  nnder  the  bead  "  Recovers 
and  api^dips  not  only  to  a  receiver  appointed  for  the  volantary 
dissolution  of  n  cornomtion  but  to  a  "  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  nn  action  in  the  supreme 
court  or  in  a  county  court  or  in  a  special  proceeding."    Ai  the 

Cceedinga  for  the  voluntary  dissolution  of  a  corporation  lis) 
n  transferred  lo  tbe  General  Corporation  Law  (Art.  91  »■ 
well  as  other  prorisions  in  the  Code  of  Civil  Procedure  relatisn 
to  tbe  dissolntlon  and  annulment  of  a  rorporalion  this  srftioD 
has  been  eonaolidated  in  article  11  of  tbe  General  Cwporiiti'™ 
Law,  relating  to  tbe  powers,  ilntiea  and  liabilities  of  rrcmven 
o£  corporatioDs  In  such  a  form  as  to  give  it  the  appllcitiM  i** 
»?« 
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tended  b;  the  aectian-  Beceiyen  ma;  be  aifpoiuted,  however,  iu 
other  actioDB  and  proccedrngd  than  those  taken  to  diBSolTe  or  aunui 
a  corpomtiuu,  and  therefore  it  hecomea  ueL-essar)'  to  retaiu  Uie 
tieotiuu  iu  the  Code  of  tJivil  i'rucedurc.  It  has,  therefore,  been 
amended  and  allowed  to  remaiii  in  [be  Code  of  Civil  I'rtKi'dvra 
applicable  ta  leoeivera  appointed  "  in  au  actiuu  iu  the  aupreme 
court  or  a  county  court  or  a  apeciat  proceeding." 

44.  i  74tt.  The  portion  of  this  aection  rcJatiuK  tu  the  rate  of 
interest   CLat  aball   be   paid   b;   depoeitarieti  of   funda   ur   mone; 


Said  into  court  and  tbe  reqnireiueut  that  the;r  siiail  give 
eiog  sabHlantiie  in  L-harac'ter  baa  beeu  euusolidaled  ia  the  jihiik- 
ing  1.RW  (i  43|.  The  remainder  of  tlie  uection  providing  where 
fundu  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  In  the  Code  as  practice  matter. 

45.  i  la-i.  Thi,.  sectliMi  relates  to  the  accounts  that  shall  lie 
kept  by  tbe  depositan'  of  funds  or  money  paid  into  court.  Tbe 
last  aentenee  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  baa  been  coosolidatetJ  iu  the  Bauluog  l>aw 
(S  44).  The  distribution  of  the  remnindcr  of  the  section  has  not 
been  attempted  ou  account  of  ils  wide  application  and  it  has 
been  atlowod  to  remain  in  the  Code  as  tbe  most  conveuient  and 
practimi  aesienment. 

46.  S  802.  The  words  "eieept  the  lust  section  "  hare  been  in- 
serted in  this  section  so  that  the  limitation  of  %  SUU  will  not 
apply  to  n  new  section  (t  801o>  inserted  by  this  act. 

47.  I  mi.  The  •■  Inst ''  section  referred  In  in  |  Sll  of  the 
Code  of  (;ivil  Procedure  has  been  consoliclaled  iu  the  t.'ivil  Itights 
Law  as  f  2tL  It  relates  to  the  priviliige  from  arrest  of  a  witness 
and  beinx  substantiTe  in  character  baH  been  assi)n>ed  to  tbe  Ciril 
Bights  l>aw  (g  26).  This  assignment  has  made  uetessary  the 
change  of  referonce  found  in  the  test. 

48.  f  8(12.  The  change  made  in  this  section  has  been  made 
for  tbe  Kume  reasou  stated  in  the  preceding  note. 

49.  H  STO.  871,  SS.'S.  Tbe  words  "Otlier  than  a  court  speci- 
fied in  subdirisiona  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  (his  act "  have  beeu  omitted  from  |{  8TI), 
S71  and  885  becuiise  all  of  the  courts  meutioned  in  the  cxcf:~i)tion 
bare  been  abolished  and  new  courts  created  in  their  ntcnd.  In 
the  first  place  subds.  11!.  17,  18  and  IS)  are  erroneous  refer- 
ences, since  those  subdivisions  were  chnngeil  to  subds.  10,  11, 
12  and  13  by  L.  1805,  Ch.  046,  (imendinB  |  2  of  the  C<^e  of 
Civil  Procedure.  In  the  second  place  (ho  mayor's  court  of  the 
rity  of  Hudson  was  expressly  abolished  by  L.  18.')5,  Ch.  Tijl,  nud 
there  wks  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  cnurt  of  tbe  city  of  Oswego  was  aliolifhed  by  L.  IMllo, 
Cb.  .S94.  Tbe  recorder's  conrt  of  the  city  of  Utica  was  abolinbed 
bT  1-  1882,  Ch.  103,  and  the  name  of  the  jusUee's  court  of  the 
c^  of  Albany  was  changed  to  the  city  com-t  of  Albany  by  Ii. 
1^^,  Ch.  122.  In  DO  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  city  of  Albany, 
wliere  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  mas  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  SI  870,  871  and  S85  of  the  CoA^  of  Civil  Procclurn. 
It  would  he  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existiiig  in  Hudson, 
Utlca,  Oswego  and  Albany  siuce  they  no  longer  exist  and  a  change 
In  the  rnftrence  to  the  new  courts  would  be  unjustified,  as  the 
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new  courts  are  not  courts  of  record  and  esUtimg  laws  ate  nut 

90.  g  SMil.  Thia  aectiuu  relates  to  the  seari^hiiig  of  files  bj 
ceDuiu  public  ulUi-ers  huiI  the  makiug  of  trauscripts  therefmD. 
It  U  all  Hubittanlire  aod  bais  b«i'ii  dialributed  as  iudjcated  in  Ik 
footnote.  The  portion  retained  in  the  CWe  of  Civil  Procedure 
relateH  10  the  MurruKHte  and  buH  beeu  alluwed  ti>  remain  Uvauie 
the  Code  by  chapter  IB  atiemptK  to  provide  for  the  powera  lud 
duties  of  the  mirrogate  and  the  pruL-tite  in  hlu  court,  the  pro- 
TisioiiM  uf  which  chapter  have  been  preserved  subeLautiallj-  laua. 

01.  i  Vt7.  There  haa  beeu  removed  frum  Uuh  aevtioa  Lbe  pro- 
vision with  refereuee  to  the  oiukiog  of  caiendara.  Similar  mal- 
ter  iu  other  parts  of  the  Code  of  Civil  i'rocedure  has  bees 
distributed  to  the  judiciary  ijiw,  and  iu  order  that  the  proTiBiom 
relating  tu  the  making  of  <-aleQilars  may  be  together,  this  pcuviauu 
has  been  inserted  iu  the  Judiciary  i-uw.  The  balance  of  the  sw- 
tlou  relatea  to  the  service  of  notices  of  trial  aud  notes  of  isM 
and  beiniir  practice  inutter  has  been  allowed  to  remain  in  the 
Code  of  Civd  Procedure. 

S2.  i  10ll7.  The  part  of  this  section  which  has  been  removed 
relati^B  to  the  apportionmeut  of  the  salaries  of  stenographers  ind 
is,  therefore,  Bubstuntive  and  has  no  place  iu  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  offldal 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  bei^n  allowed  to  remain  as  procedure  uiatter. 

83.  i  1055.  The  portion  of  this  section  removed  relstei  lo 
the  notilicntion  of  persons  for  jury  service  and  hasi  nolhing  to 
do  with  the  conduct  of  n  fiiBe  in  court,  and  has  beeu  removed  u 
not  strictly  practice,  Tlie  amendmeDls  made  to  the  portion  d 
the  section  remainiDK  in  the  Code  of  Civil  I'rocedure  have  been 
made  necessary  by  reason  uf  the  elimination  of  uiatter  from  tlu 
Code  of  t'ivil  Procedure  and  do  not  embrsee  any  new  law. 

54.  i  1171.  Changes  made  in  this  sectiou  of  the  Code  wen 
made  necessary  by  reason  of  the  cliraiuution  of  certain  proviBOns 
from  the  Code  or  Civil  Procedure  and  their  ins^-tion  in  i1k 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

65.  i  lIT-1.  The  cliangp  in  the  reference  in  tliia  section  [roci 
I  11)48  of  the  Code  of  Civil  Frocednre  to  S  636  of  the  JudidaiT 
Law  was  made  necessary  liy  reason  of  the  incorporatiDU  oF 
g  1U48  in  the  Judiciary  I^w.  Section  1048  relates  to  the  notifi- 
cation of  jorors  by  tlie  sheriff  and  his  return.  This  section  fornu 
a  part  of  the  article  in  the  C-ode  of  Civil  Procedure  relating  t« 
the  mode  of  HclectinK.  drawing  and  procuring  the  Httendance  of 
trial  jurors  in  ordinary  cases  |Uh.  10,  Tit.  3,  Art.  2>,  all  of  whica 

Sfiivihioiis,  with  a  single  eiception,  have  been  removed  to  tbt 
ndicinry  I^sw  as  matters  which  precede  the  conduct  of  s  .-■aase 
through  the  courts.  They  are  Hubstantive  provisioofi,  proviilins 
generally  the  maehinerj-  which  must  lie  set  in  motion  bftoie  » 
cause  can  be  disposed  of  in  the  conrts.      Hence  the  change  in 

Se.  i  illK).  The  aubstsntivc  UMtter  "An  alien  is  not  entitled 
to  a  jury  composed  In  part  of  aliens  in  sn  action  or  special  pro- 
eeeding  civil  or  criminal,"  has  been  placed  in  lbe  Civil  Biglns 
Law  (t  12),  nnd  th»  wclion  of  the  Code  in  which  the  proviiu>n 
Is  found  has  been  amended  accordinglj-. 

67.  i  1273.  The  first  Rentpnce  in  this  section  is  cleariy  pMf- 
tice  while  the  last  sentence  that  "a  married  woman  may  lonfess 
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such   a    judgment "    in   Hnbtttantive   iu    character   and    has   been 
plan-d   in  the  Donipntk'  Relations  Law  (|  SI). 

58.  i  ms.  The  cliange  in  reference  in  this  section  tras  made 
ntrcosiiary  by  reuMon  ot  the  reniovul  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  l.aw  (Art,  19J. 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proeeediiitCB  to  (xiiiish  a  contempt  of  court  other  than  a  criminal 
couteuipt.  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure and  plnt-tHl  iu  (he  Judiciary  Law,  liecaiise  substantive  iu 
character  and  sumething  apart  from  the  conduct  ol  a  cause 
through  the  court d. 

59.  i  IStty.  'I'hiR  section  relates  to  cur|H>ratiuiis  and  jolnt-iitock 
aNBociationn.  The  whole  section  is  practice,  but  au  th«  uctions 
and  procpedinRx  relatiutc  to  curpuntiuna  Itave  been  consolidated 
iu  tite  tieneral  Cnrporatioi)  I>aw  it  Las  been  deemed  best  to  in- 
(.'orimrate  iu  the  tieneral  Coritoratioii  Law  the  provisious  of  this 
auction  relaliuK  to  corpora  lions.  1'be  Hectiou,  iLerefore,  ho  for 
an  it  applies  to  a  coriwration  will  be  found  in  that  taw  (S  305} 
under  an  article  relating  lo  "  Provisions  applicable  to  two  or 
tnure  oF  tho  foregoiiiK  proceediuKs  or  actiuua.  The  remainder  of 
the  section  haii  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  becauHc  no  attempt  bns  been  made  to  tHjusolidate  an; 
practice  relating  to  actions  nr  proceedings  affecting  joint'Stx'a 
associations  in  that  law. 

eO.  i  1W2.  The  treatment  given  i  ISOit  of  the  Code  o(  Civil 
Procedure  has  been  Riven  H  1810,  1811.  1812  and  1813,  and  for 
the  samp  reason  staled  in  the  uole  to  i  1800.  The  changes  in 
this  section  nofcii  in  the  text  are  made  necessary  by  reanon  of 
the  removal  lo  the  General  Corjioratlou  Law  of  the  provisions  of 
the   section   relating  to  corpora t ions. 

61.  i  1813.  Tho  removal  of  the  words  "  ciirporntli.ns  or  "  has 
been  made  necessary  by  reason  of  tlie  cousolidation  of  the  pro- 
visions of  this  Hix'tion  relating  to  coriMirations  in  the  General  Cor- 
poration Jjav,-  Iji  'JttO), 

62.  f  18J4.  The  "last  section"  referred  to  in  t  1844  of  the 
f'ode  of  Civil  I'roeedure  haa  been  cinsolldated  in  8  101  of  the 
Decedent  Bstnte  Law.  Hence  the  change  iu  reference.  The 
"last  section"  referred  to  is  a  substantire  provision  relating  to 
the  iiahilifr  of  heirs  nnd  derisci's,  and  as  sncb  has  been  assigned 
appropriately  to  the  Decedent  Kstate  Law,  where  similar  sub- 
stantlvp  pmvlsions  are  found. 

6S.   t  184«(.  Changes  i 
the   removal  of  certain   j 
Hection  101  referred  to  in  this  section  relates  to  the  liability  of 
heirs  and  devisees  for  the  detrts  of  a  decedent. 

64.  f  1855.  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necoMsary  b/the  removal  of  I  1S4<^  fnmi  the  Code  of 
Civil  Procedure  to  the  Deceilent  Estate  Law  (J  101).  The  pro- 
vision  of  the  t^ode  of  Civil  Procedure  thus  removed  relates  to  the 
lia)>ility  of  heirs  and  deviHrcs  for  the  rtelrts  of  a  decedent, 

65.  {  1948.  Section  1T97  and  the  remaining  sections  In  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporntinn,  all  of  which  proTlstona  have  been  con- 
solidated in  the  General  Corporation  Law.  Section  1708  of  the 
Code  of  rivil  Procedure  has  becotoe  ^  131  of  the  Genernl  C<ir- 
pomtion  Law.     Hence     the  change  in  reference. 

66.  i  lOUfi.  This  section  nt  the  Code  of  Civil  Procedure,  so  far 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  action 
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to  recover  the  i>enHlty  <iC  u  forreittii  cecoRuixaDce,  has  bwn  coft- 
BuliilatiHl  iu  thf  Cuimt;  Liaw  (ft  2Ult.  'ihi.>  oiuiMiiliuput  i>f  Uhi 
Code  [)[  Civil  I'miitlure  uutetl  lu  the  text  whb  made  neceswr 
br   ttuH  eoiiiwlidaliiiii. 

67.  t  -'Ut^,  auUl.  it.  H^i'tlim  8  ut  tbe  Code  or  Civil  Pn>ctditK 
[iruvid<«  for  a  cant!  iu  which  n  court  of  record  haa  poxtft  to 
liuuitih  fur  a  criiuiniil  coutcmiit  and  han  beeu  removed  lo  the 
Judiciary  I^w  l,i  Ti'iiij.  Tlie  change  in  tbe  text  accordiugli  hu 
lieeu  inadc. 

68.  ««  :J412-:£41.'i.  Title  Ut  of  rhiipter  IT  of  the  Code  of  CivU 
Prucedure  relalen  to  procepdioga  to  change  the  nnine  of  an  In- 
dividual or  coriHirstion.  'Ihe  iiart  of  thw  title  thnt  relates  \o  ibe 
L'haiiKi'  of  uanie  ut  a  curporatiou  haii  b«eu  couHoliiluted  in  Ibr 
Uetiernl  LVirimration  Linw.  It  becaine  ueceaanr;',  tberefnre.  to 
Mmi'Ud  the  nectloiiH  in  thin  title  ao  as  lo  leave  intact  in  the  Code 
ut  Civil  i'roct-dure  the  proceeiliniw  relalinii  to  the  fliantre  of  lb* 
name  of  an  individual.     Hence  the  amendment  to  thene  t«>etionii 

69.  I  25UT.  The  new  matter  inserted  in  thin  tiection  is  takeD 
from  (tide  <if  Civil  I'nieedure,  f  l!7.  The  remaiuilcr  of  S  27  has 
Ireen  pineed  in  Judiciary  Law,  M  2K.  ir>S,  l&l.  Tbe  mailer 
inserted  in  |i  2S07  nunlcl  be  out  of  |>lni-e  in  tbe  first  chapter  of 
the  (.'nde  lint  failH  appropriately  lit  (  *2r>ll7. 

7a  i  •jr>V2.  Tbe  Knit  wuleuce  of  thin  eeetion  Ik  Code  at  Civil 
Prwedure,  i  1S12.  'ITie  remainder  ia  from  Code  of  Civil  Pro- 
cedure, ii  lKj-fl7,  PortioiiK  of  a  1&-9T  are  iucon>orated  in  Jo- 
dieiary  Lnw  aa  follows:  Section  iKi,  in  If  IW.  2IHi:  Kection  •Mi, 
In  ii  •2:n,  :i49.  351,  XA;  seetion  fl7.  in  If  100,  170.  201,  2:i2-2a(. 
2711,  41M.  4»r..  It  was  deemed  h.st  to  remnve  th.>  porlinn  of 
Hi  (KS-117  of  the  C^le  of  Civil  Pnx-ednre  which  i:<  not  included 
in  the  .Tiidiciar.r  Law  from  the  first  clinpter  of  the  Code  to  chap- 
ter 18  with  Hinillnr  mnttcr. 

72.  S  25:17.  Till-  clinmrPH  in  lliis  section  are  merely  chanp* 
of  refennce.  Section  7(4  of  the  Cifde  of  Civil  Proci-dure  relai«s 
to  the  HuiM-rviaion  of  court  funds  by  tbe  comptroller  of  the  stal* 
and  Is  HUbstanlive  in  ebnrat^ter. 

73.  {  2li:t}.  Tbe  lirsl  sentence  of  this  section  rvlatinR  to  Ibe 
indexinK  of  wills  by  county  clerks  and  rexislrurs  bas  been  <'i>u- 
Kulitlnleil  in  llie  l)ii-e<l<'iit  Ksltile  I.nw  aa  liuliKtaulive  nullcr. 
The  lust  KFnteuce  Iins  lieeu  n'taiiied  becan»o  it  provides  fur  tbe 
ft>ea  of  nn  executor  or  administrator  with  tbe  will  annexed,  kou 
caiiHeii  the  record  uieiitioiicd  to  lie  made.  The  t-bausca  uiade  in 
this  seclirin  nre  to  correct  refercuces. 

74.  S  2IIII1>.  Pnrt  of  thin  aeetii'n  hoa  been  place<l  In  the  De- 
cedent Kstate  Law  (g  10.1).  Tlie  remove<l  portion  is  subiitsativr 
matter  relatiniE  to  the  llRhility  of  n  hnsband  for  the  debt*  of 
his  deeenned  wife,  his  llnhility  ns  administrator  for  the  debts  nf 
hts  wife  and  the  diBposltion  of  una d ministered  assets  of  his  wife 
at  the  time  of  bis  death. 

75.  i  2W(i.  It  was  necessary  to  amend  this  section  becans* 
the  section  in  the  article  of  the  Code  referred  to  prescriWw  the 
manner  of  autbeuticatinK  papers  waa  consolidated  in  the  He- 
cedent  Estate  Law   d  4fi). 

76.  I!  2iKHl.  A  ohaniie  In  the  reference  vran  made  tiee#i<iiry 
heeause  il  2704.  prescrihiiiK  the  manner  of  anthenllenfinfr  piper" 
of  another  state  or  conntry  to  hp  nsed  In  this  state  was  rooaoli- 
dated  in  i  45  of  the    Decedent  Estate  Law. 
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77.  i  2733.  The  first  part  ot  tliis  aoction,  relating  to  advance- 
meuts,  has  Ixwu  cuusulidiited  iu  the  Di'ocilHiit  Estuti'  Law  as 
fi  iX).  The  latter  part  bciug  practice  has  hecD  retained  Iu  the 
Code  o(  Civil  Procednre. 

78.  i  274C.  Section  744  of  the  Code  of  Civil  Proeediire  hnn 
been  Incorporated  in  the  State  I<'inance  Law  as  BObdiviBiau  4  ot 
I  8,  except  the  last  clanse,  relatiuK  to  the  teen  ot  county  clerks, 
which  in  conBolidated  in  County  Law  ae  £  240,  snbd.  22,  and 
thus  the  change  in  reference  becomeH  necessary.  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  Hnpervinion  of  court 
funds  by  the  state  eomntroUer.  A  portion  at  tni?  end  of  thii  aec- 
tloD  bfi«  been  taken  care  of  in  opproprinte  schednleii  of  rppcals. 

79.  fi  2S38,  Bubd.  1.  The  provision  Id  the  article  mentioned  in 
thia  snbdivieion  ot  the  Code  of  Civil  Procednre  hns  Ijwn  oonnoli- 
dnted  in  the  Decedent  Estate  Laiv.  It  relatee  to  the  anthonti<-a- 
tiiin  ot  papers  from  another  stale  or  foreinn  country  for  use  in 
this  state.   The  chnnBos  in  reterenc^,  therefore,  lieciinie  neeessary. 

80.  fi  28(i3.  Subdivinion  S  of  this  section  contains  a  reference 
to  certain  stt-tions  of  the  Coile  ot  Civil  Procednre.  Two  of  thi-se 
aectioiiB.  to  wit:  fifi  1843  and  1»IH.  have  been  plnceil  in  the  De- 
cedent Estate  Law.  Section  lUiS  relntra  to  the  liahllil.v  of  leKa- 
tees  or  devisees  to  a  child  boru  after  the  making  of  n  will  who  ia 
entitled  to  aucceed  to  a  part  of  the  real  or  pnrsonal  property  of 
the  testator,  and  their  liability  In  the  snhscrihinfc  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  sneb  property.  Tbis 
is  Kubstantive  in  character  and  for  that  reason  hits  l)een  placed 
in  the  I>ece<lent  Estate  Law  (fi  2K|  and  token  from  the  Code  of 
Civil  Procedure,  Keclion  184.1  ot  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  h<'ir»  and  devisees  for  the  debts  of  the 
deeeilent  and  Is  sulistantive  in  ch.imrler,  and  hns  been  placed  in 
the  Iteceilent  Estate  Law  as  i  lUl.  Thr>  n'ference,  thererore. 
in  snbdiTlsloa  <!  ot  I!  2S3>1  hns  tn-en  chnngeil  to  correspond  to  tbln 
treatment  of  %i  1S4.^  and  IWW  of  the  Code  of  CivH  Procedure. 

81.  i  2S8i).  Sections  ti3  and  G4  of  thf>  Code  of  Civil  Proced- 
ure, relatinp  to  attorneys  practicing  in  the  city  of  New  York, 
bare  lieen  placed  in  the  Penal  Law  and  a  corresponding  change 
In  reference  has  been  made  in  tills  section. 

82.  fi  2990.  Section  1037  of  ilie  Code  of  Civil  Proc-edore  re- 
lates to  the  mnbinf,'  and  filing  of  dnpliente  Jnry  listi  and  hns  been 
placed  with  its  appropriate  pi-ovisions  in  the  Jndictarj'  I^w  under 
the  bend  ot  jurors.  This  neceasitJited  a  change  in  the  reference, 
which  has  been  made. 

83.  fi  29!)I.  Section  1033  of  the  Coile  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefoie.  has  tjeen 

84.  fi  3075,  subd.  2.  The  reference  in  this  siilidlvialoD  has  been 
changed  because  Code  ot  Civil  Procedure,  fi  4C.  has  been  made 
fi  15  of  the  Judiciary  Law. 

85.  fi  .^58.  Sections  104  and  lOn  of  the  Code  of  Civil  Pro- 
cednre have  been  incoiT>o rated  as  Ifi  400  aiul  401  of  the  .Tudi* 
riary  I^aw.  They  relate  to  the  ontbority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  reilstance  and  the 
certification  ot  the  names  of  those  who  resist  his  authority, 

86.  fi  32.'i3.  The  change  made  in  this  section  merely  substi- 
tutes the  title  ot  the  general  law  for  the  statute  mentioned  in 
the  section.  ,-„-,iili> 


NOTES  TO  AMENDMENTS. 

87.  I  33£tt.  Xbe  chuDge  iu  this  eeclion  ia  one  ot  referoce 
merely. 

88.  g  3343,  BDbJ.  14.  TUe  refenDC-e  iu  Uiie  subdiTisiou  lui 
bei'U  fhuugeil  f r<iui  "'  Miiteeutli  "  lu  ■'  fiftevuth  "  to  eurre.-t  »a 
obvious  error  iu  tbe  preaeut  Code.  Chapter  Iti  of  tbe  Code  or 
Civil  Proi-edure  vodUiiue  but  twu  titles.  Artide  1  of  title  i  of 
chapter  15  is  eatitled  "Judgmeut  CrtHlitor'a  Action"  and  tlir 
detiuition    contained    in    |    3343,   subd.    14,   is   ol   a   "judemeiit 

80.  i  3347,  xiibd.  1.  Section  .122  of  tbe  Code  of  CivU  Pro- 
cedure hau  been  consolidatud  as  $  347  ol  ibe  I'riHon  Law  and 
baa  bet'U  made  to  apf'y  to  civil  and  criiuiual  iirixonerx  in  ic- 
eonlance  willi  the  lauguagi'  of  tbia  BUbdiviBlou.  It  is,  tbrretore. 
unnecpaHnrj'  ti>  ijiciude  it  an  a  irnrt  of  thin  KuUHTiKion. 

Oa  i  Xkl.  subd.  5.  HectioD  548  of  th«  Code  of  Civil  Pro- 
cedure, referred  to  iu  Ihia  ttulHliTiaiuu,  has  becu  eouHuliilati^  in 
I  23  of  tile  Civil  ItiiihlH  haw.  II  relates  to  tbe  exeniiitiuD  uf  a 
peisou  from  arieat  iti  u  civil  acliou  or  Mpecial  proeeediufi  eicepi 
as  prescribed  by  statute. 

91.  f  Ki47,  Hulid.  7.  The  refererirc  Jo  "  title  third "  mt 
tained  in  the  itecond  Henteuce  has  lieeu  ehanged  to  "  article  third 
of  title  third  "  biHBUHe  article  third  i«  tbe  imlj  portion  of  titlf 
thini  remaliiiiiK  in  the  Code.  The  renininder  of  title  tbirJ  ix  in 
tbe  Judiciary  Law.  The  referencf  to  "  title  fourth  "  in  the  saicf 
eenteiii-e  has  lieeu  omitted  liecauxe  tlie  whole  tille  luis  hwo 
transferred  to  the  Judiciary  I^w.  Tbe  reference  in  the  Grili 
sentence  to  "title  tbini  "  bax  lieen  ehanged  to  "  article  third  of 
title  third  "  of  tbe  Code  anil  "  article  sixteen  of  ihe  jniliriir.i 
law"  because  article  third  is  tbe  otily  portion  of  title  third  if 
nininitiK  in  the  (Tcide  and  the  reinninder  of  the  title  jk  nov  in 
Judiciary  I^w,  article  thirteen.  The  refeience  to  "title  fourth" 
iu  tbe  last  sentence  has  been  chanffed  to  "  articles  seventiwi 
and  eighteen  of  Ihe  judicinry  law"  because  the  prOTisions  «f 
tille   fourth  are  notv  coQHolidated  in   those  articles  of  Ihe  Jwli- 

9^.  S  aAil,  subd.  11.  The  references  to  U  2181-2187.  2IB7- 
2100,  2213-2-ilS  have  been  retnoved  because  these  sccttons  art 
now  in  Dehtor  and  Creditor  I,aw.  The  reference  to  H  222R- 
2230  has  been  reuioTcil  because  these  sections  nre  now  in  PriW 
Law.     The   references  are   no   lontter  necessary. 
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t    (II    120.    121). 


ARTICLE    1. 

Short  Titte. 

eral  Constrnrtion  I-bb-." 

ARTiCLG   2. 

AckDowLed^t  HncI   itknoTTLcdBment, 


leinil   niiliintlros. 


31.  MonHi    III   smiiitc.  cnntMrt  and  pntllc  or  priTite  li 
n2.  Monlrlpal   oBcfn. 

33,  Noli™. 

34.  Noir. 

Wi.  Niinit#r.    HlnKular   Bit4   plnnl 
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41.  Stal.    iiTlvale. 

4S.  i^al,    lirlvsti!  an   corpotits  bhL 

47^  fitnu.    ""' 

48.   Tm».    pKMDt. 

40.  Tectllory. 

53.  Time,   uw  u 


I   lO.  AeknoirledKe  aad    ■pkB«wIe<saieBl. 

The  tormn  acknutv ledge  and  ■cknuwIi'dKuiviit,  wL«u  used  iritli 
refi'reiu'f  to  the  cxerutiou  of  an  iiiMrunient  or  writiotc  olbw 
thnn  n  dwd  of  reHl  property,  inolnde  a  eomiiliance  with  tlie  pi«- 
Tifliona  ol  the  Dest  SL-ttion  by  either  such  proof  or  aeknovledf- 

I   11.  AelCDDirledKiBeat  or  proof  of  ■■■traiB«Bt< 

WlieD  tbe  exectttiou  of  bdj'  inHtrnnioDt  or  writing  (s  anthoriKd 
or  ritiuired  by  Ian-  to  l>e  Bckui)wk-dt;<.'<l.  or  to  be  proTeo  so  aa  to 
fntille  it  to  he  filed  or  reconlcil  in  ii  piiljio  offlce,  liie  nckuowiedfr- 
niont  may  be  taken  or  tin'  pi-oof  inad(>  liefore  any  oHlcer  tht^a  aixl 
there  niitborlied  to  take  the  nckntnritHlKUicnt  or  pruor  of  ili* 
execution  of  a  deed'  of  real  property  to  entitle  it  to  be  recunW 
in  n  county  clerk's  ofUce.  iind  Hfiall  lie  made  and  certified  ia  tlM 
same  manner  as  sui'h  acknowliilKDii'nt  «r  proof  of  such  deed. 

I   12.  AmdaTlt. 

When  iiu  affldavit  is  authurlxec]  or  required  it  may  be  iwort 
to  befur<!  any  oHlcer  nulhorizcd  by  law  to  take  the  m-kDOwirdr 
meut  of  deeds  in  this  state,  uulesa  a  partictilar  officer  is  specified 
btfore  whom  it  is  to  be  taken. 


i   13.  AdiovrnmeDt   Of  nee  tins. 

[[(■eetinu  referred   to  in  section  fortr-one  of  this  chapter 
f  adjounjed  by  a  less  number  than  a  quorum. 


A  provision  of  lair  authorit^iuK  or  reqairing  a  bond  to  be  giren 
sliari   im   deemed  to  liave   lieen   complied  with  by   the  eieculion 

at  an  uudertnkiiig  to  the  same  effect. 


GEKEEAL  CONSTRUCTION  LAW. 

I   IT.  Cli-ll  code  BBd   orlmlnal    code. 

The  term  civil  code  means  the  cod?  of  civil  prowdow.  The 
tirni  criminal  code  means   the  code  of  crintinsl  procedure. 

I  18.  Coniolldated  lairs. 

The  term  Consolidut^d  Laws  Ehall  mean  the  compllatlOD  ot 
the  Htatntes  prepared  by  Che  lioard  at  atatutorf  couioliilation  and 

the  awendmMitii  thereof. 

I  18.  Day,  cal«>dar. 

A  calendar  dar  Includes  the  time  from  mldstght  to  mldntfcht. 
Sunday  or  any  daf  of  the  week  specifically  mentioued  means  a 
calendar  day. 

i  SO  Dbti  compotatloa. 

A  Dumtier  of  days  apecilied  as  a  period  tnta  a  certain  day 
within  which  or  after  or  before  which  an  ^ct  is  anthoriwd  sr 
reiinired  to  be  dune  meariH  Huch  numliet  of  calendar  dayi  ev- 
dnsiTe  of  the  calendar  day  from  which  the  reckonioK  is  made. 
Rnndny  or  a  pnhllc  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  rcckonlnir  if  it  Ib  the  last  day'  of  any  Hucn 
lieriod;  or  If  It  Is  an  InTerrenlnit  day  of  any  snch  period  of  two 
d.ijB.  In  compntitiK  any  specified  nnmber  of  days,  weeks  or 
months  from  a  sim-ilied  event,  the  day  upon  which  the  event 
happens  is  deemed  the  day  from  which  the  reckoping  in  made. 
The  liny  from  whic'h  any  specified  number  of  days,  weeks  or 
months  of  time  if  reckoned  shall  be  excluded  in  making  the 
reckon  in  K- 

t   21.   Folio. 

A  folio  [a  one  hundred  words,  counting  as  a  word  each  flgnre 
rily  used. 


Words  of  the  ma!>rnMne  sender  include  the  feminine  and  the 
neuter,  nnd  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  asnemblaKe  of  peraons;  and.  when  the  sens^  so  Indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender, 

I   Z^t.   HFretofoFF   and   hrreaftcp. 

Bach  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  u  Nlatute,  relates  to  the  time  such  provision  lakes  eSecC 

I   24.  Haltday  and  half  holtday. 

Tlie  term  holiday  includes  the  foTlotvIng  dayB  in  each  year: 
The  first  diiy  of  Jannarj-.  known  a«  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln'n  birthday:  the  Iwenty- 
necond  day  of  Pphmary,  known  an  Waahtngton's  Urthday:  the 
thirtieth  day  of  May,  known  as  Uemorial  day;  the  fonrtb  day  of 
ax  979 
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July,  ItDOWD  as  ludepeudeuce  day;  tlic'  firat  Monday  ol  BepUm- 
ber,  known  as  Latyii  day;  IIiu  muifUi  duy  uf  Uttuber,  kuowu  a 
Columbus  diiy;  uiid  tbu  twtuty-liltli  Uuy  vt  iJcL-tuiber,  known  w 
CbriHt-mna  day,  and  ir  tilbtr  oC  aUL-h  duya  is  Suuduy,  tbe  nril 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  ol  the  United  States  or  by  the  goTeniM 
of  thlH  state  as  a  day  of  general  thanksgiving,  general  fasttnG 
and  prayer,  or  Other  general  religious  ubservanoes.  Tbe  teim 
half  holiday  includes  tbe  period  from  noon  to  midnight  of  eacb 
Saturday  which  is  not  a  holiday. 
Am'd    by  U   I90e,   eb.   lia.     Ii  etiert  Harcb  IS,   IMft. 

I  as.  Holiday  I 

Where  a  contrac 
or  the  performance  of  a  condition  on  a  public  holiday,  sucb  pai- 
ment  may  be  made  or  condition  performed  on  tbe  next  bu:^Dt':>a 
day  succeeding  sueh  holiday,  n'ilh  the  same  force  and  effect  aa 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract. 

I   20.  JndK*. 

The  term  judge  includes  ever;  jndlcial  oificer  anthoriied,  alone 
or  with  others,  to  hold  ur  preside  over  a  court  of  record. 

I  2T.  Lnmt,  prec«illii)ti  next  nad  to1lovrlnK> 

A.  reference  to  the  last  or  preceding  section,  ur  other  pnivisiun 
of  a  statute,  meann  the  secCiun  or  other  division  imiuedialely 
preceding,  and  a  reference  to  the  next  or  foUowiue  «ettii>u  or 
other  division  of  a  Ktatiile  means  tbe  Eectloo  or  ulber  division 
immediately  following. 

i   28.   Lnniitle  and   lanaor. 

The  terms  lunatic  and  lunacy  include  every  kind  of  anenopd- 
nes^  of  mind  except  idiocy. 


I  30,  Moatb,  GOBI  pa  ta  I  la  a, 

A.  number  Of  months  after  or  before  a  certain  day  nliall  ^ 
computed  by  conitthig  such  number  of  calendar  months  from  aucli 
day,  exclusive  of  tbe  calendar  month  in  which  such  day  occurs 
and  shall  include  the  day  of  tbe  m«nth  in.  the  la«t  mootk  so 
counted  having  the  same  numerical  order  in  days  of  tbe  monib 
as  the  day  from  wbicb  the  computation  is  made,  unless  tberf  br 
not  BO  many  days  in  the  last  month  so  counted,  in  whicli  m* 
tbe  period  computed  iball  expire  with  the  lait  day  of  the  nMuut 
80  counted. 

S80 
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)  31.  Montk   IH  lilatiite,   aoatrBiet  sb4   pabtle  «r  prtvMe 

In  a  statute,  contrai^t  or  public  or  private  iiiBtrumeitt,  nnleaa 
otlierwiso  ptorided  <ra  such  contract  or  iDstruinent  or  b;  law.  the 
tenk.iwJittii  auMoa  a  calendar  moatli  and  Dot  a  \aaht  moutb. 


A  referuote  to  several  offlcera  ot  a  munldpa)  coiporetloa  hoM* 
tag  the  Biime  oOlce,  or  to  a  board  of  aucb  ulUcerB,  shall  be  deemed 
to  refer  to  the  single  oUlcer  holding  audi  ottlue,  wfafii  but  uue 
pefBoo,  i»  «biM«o  Ui  tiU  uiofa  »ltt«e  in  [iuTatt«ui:e  of  law. 

I  38.  Hotlee. 

When  a  notice 
be  BuiHcieDt. 


The  term  now  in  any  proviaion-  ot  a  statute  referring  to  other 
\a.\\v  in  force,  or  tu  perituD»  iu  uHlce.  ur  tu  uuj  fuels  ur  circum- 
suinci's  ,aa  existiug,  relates  to  Ihe  laws  iu  force,  or  to  tile  jier- 
suii  in  oOlce,  or  to  the  facts  or  circnmstaaces  existing,  reiipee- 
tiyet)',  imuieiUately  before  the  taking  effect  of  such  pruvisiou. 

I  30.  SlKBil»er,  slnsBlar  and  plaral. 

Words  in  the  siDgalar  unnib«r  include  the  plural,  and  tn  the 
pl«rBl  number  include  the  sinKulur. 

I  SS,  Oatit,  aiHdaTll  and  avrear. 

The  terms  oath  and  affidavit  Include  every  mode  authorised  by 
law  of  altestiug  the  Irnth  of  that  which  la  stated.  The  -term 
Bwear  iacludes  every  mode  HUthoriEed  by  law  tor  admiuisteriug 
au  oath. 

I  3T.  PcMOn. 

The  term  person  includea  a  corporation  and  a  joint-stuefc  asHO- 
cialion-  Wht-n  used  to  designate  a  party  whose  property  may 
be  the  subject  uf  any  uffeliHe,  the  term  person  also  includes  the 
state,  or  any  other  stote,  government  or  coiuitry  which  may  luw- 
fulb'  owa  property  in  the  atate. 


}  real  and  personal  property. 

I  89.  Property,  pemonal. 

The  term  pfrnonalproperty  ftlt4ndeN  ebattcts,  mowy,  tblngs  In 
action,  and  all  written  liMtrainentB  themselves,  as  dint!  ngni shed 
from  the  rights  or  Interentn  tn  which  they  relate,  by  which  any 
right,  interest.  Hen  op  iBCumbrnnce  in.  In  nr  ii|>on  property,  or 
aof  d«M  ot  ftnanctal  obligation  la  created,  aoknowledKod,  evi- 
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deuced,  traoaFerred,  discharged  or  defeated,  whollr  or  id  put, 
and  livery thitig,  except  real  property,  wbich  may  be  the  MbjMI 
of  uwaerBttip. 

Oil  wella  aod  all  fixtures  connected  therewith,  sitaate  on  lu^ 
leaKed  (or  oil  pDrpoaes  and  oil  intcnwts,  and  rigfats  held  ondrr 
and  b;  virtue  of  an;  lease  or  contract  or  other  right  or  licoue 
to  operate  for  or  produce  petroleum  oil,  ihal)  b«  deemed  penntil 
propertr  for  all  purpoeeg  except  taxation. 

I   «».   Ppopertr't   reBil. 

The  term  real  property  inHudes  real  estate,  lands,  teaHnenti 
and  hereditameuta,  corporeal  and  incorporeal. 

I  41.  <taorDm  and  nalDrltr. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  mure  persouH  are  charged  with  any  pub- 
lie  duty  to  be  performed  or  exercJHed  by  them  jointly  or  ai  t 
board  or  ulmilur  buily,  u  majorily  ul  all  such  persona  or  uffl«rs 
at  a  meeting  duly  held  at  a  lime  fixeil  by  law,  or  by  any  by-li" 
duly  adopted  by  sueh  board  or  body,  or  at  any  duly  adjuumed 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  opnu  m- 
aonable  notice  to  all  of  them,  may  perform  and  exereiee  such 
pomer,  nuthiirity  or  duty,  and  if  one  or  more  of  auph  pwBODi  or 
offlcers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuae  or  neglect  to  attend  any  anch  meettof,  ■ 
majority  of  the  whole  number  of  such  persons  or  ofScers  abii\ 
be  a  quorum  of  such  Itoard  or  body,  and  a  majority  of  a  quonua, 
if  not  tesH  than  a  majority  of  the  whole  number  of  such  perwiu 
or  officers  may  perform  aud  exercise  any  such  power,  authoritr 
or  duty. 

I  4Z.  RCKtster    or    cannty. 

Atiy  act  done  in  pursuance  of  law  hy  the  register  of  a  conatr 
Bhalt  be  deemed  to  be  a  compliance  with  any  provision  at  li« 
authorising  or  requiring  eueh  act  to  be  done  by  the  cannty  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  In  the  olHce  of  a  register  of  « 
county,  shall  be  deemed  to  be  a  compliance  with  any  provJaJon 
of  law  nuthorizinc  or  requiring  such  paper  to  be  filed,  entertd 
or  recorded,  aa  the  cane  may  be.  In  the  office  of  the  clerk  o' 
such  county.  The  term  county  clerk  when  used  In  relatioa  to 
eonvejancee  of  real  property  or  the  filing  or  recording  of  Inetifr 
DieniN  which  are  or  may  be  Bled  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

1  43.  Seal  of  eonrt,  public  offlcev  of  earparatlan. 

A  seal  of  H  court,  public  officer  or  corporation  may  he  jbi- 
pressed  directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  Hdhesive  aubatance  affiled  thereto 
or  upon  paper,  or  other  similar  substance  afflxed  theieto  w 
mucilage  or  other  adhesive  substance. 
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I  44.  Seal,  priTale. 

The  private  seal  of  a  peraoD,  other  than  a  corporatiou,  to  aaj 
iaatTuaieal  or  n'rittng  Hhad  t-ousist  of  a  water,  viui  or  other 
Kimilar  ndlieaive  substance  affixed  tbereto,  or  of  ijuppc  or  other 
similar  subxtance  affixed  thereto,  b;  mucilage  or  other  udtiesive 
Hubslance,  or  of  the  word  "  aeai,"  or  the  letters  "  L.  S.,"  opposite 
the  signature. 

I   4S.  Spill,  ItrtTKt^  u  GorpoFKte  aPKl. 

Ad  iDstruinent  or  wrltioK  duly  e^iecuted.  iu  the  corporate  name 
of  a  corporatiou.  which  shall  uot  bate  adopted  a  corporate  xeal. 
by  tbe  jjroper  offli-ers  of  the  corporation  under  their  private 
eeals,  shall  be  deemed  to  hkTe  been  executed  nnder  thv  corporate 


I   46.  aiKnatnre. 

The  tern  signature  includes  anj  iDcmorandiini.  mark  or  bI^> 
written  or  placed  u^ou  any  instniment  or  ivritine  with  intent  to 
eiecntc  or  authenticate  sucli   inHtrument  or  writing. 

t   4T.   91b  If. 

The  term  state,  when  used  eenerally  to  include  everj  state  of 
tbe  United  States,  includes  also  every  territory  of  the  United 
atates  dnd  tfaie  District  of  ColnmblR. 


I   48.  Tcrrltorr. 

The  term  territory „     ,    .      ..._...       

tory  of  the  United  States,  inclndei  also  the  District  of  (JuiiimUa. 

I   so.   Tine,   oDmpBMtloii. 

Tine  Hball  continue  to  be  computed  in  this  state  according  to 
the  <3re(rorian  or  new  stjie.  The  flrst  day  of  each  year  after 
the  year  sevenfeen  hundred  and  fifty-two  ia  the  flrat  day  of 
January,  according  to  such  style. 


a  sunrise. 

I  B2.   Tine,  Blaadard. 

The  Btnndarfl  time  throughout  this  stale  Is  that  of  the  Bev«nty- 
4fth  meridian  of  lonRitnde  west  from  Rreenwieb.  and  all  courts 
end  public  otScers,  and  legal  and  official  proceedings  shall  be 
regalated  thereby. 

I  BR.  Time,   ■■•«  of  HOndard. 

Any  net  recinlred  by  or  In  (lursnance  of  law  to  be  performed  at 
or  within  a  prescribed  time,  tilinll  be  perfornied  according  to  the 
stands rd   time. 
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llage  means  on  iDcoi^Kirated  village. 


I  Se.  WrlllBB   >nd  wrlttrn. 

The  temia  writing  and  ivritten  include  every  legible  Mpre- 
sentatiuD  of  letturs  uputi  n  iiiuti'rlal  Hiibntancti',  except  when  ip- 
litieil  Ic)  the  siKnature  of  an  iuHtrument. 

I  ST.  Vesr.  coaamoB  «nd  leaii. 

for  the  puriiose  uf  Liimputing  uod  recliouing  tbe  days  <iE  tlw 
year  in  the  same  regular  c-uunie  in  the  future,  eveir  year,  tbr 
uuDiber  of  which  iu  the  Christian  era  is  a  multiple  of  torn,  is 
a  biaacxtile  or  leap  year  LVUHutiug  of  Uireo  liiiiiilred  and  siilf- 
■ix  dayH,  unless  ituch  number  of  the  year  la  a  niiiltiple  of  one 
hundred  aud  the  lirst  two  Hgures  thereof  treated  an  a  separalp 
niimher  ie  not  a  multiple  uf  four,  and  every  year  n-hirb  is  doI 
a  leap  year  Is  a  common  year  consisting  of  three  hundred  aod 
sis tj -See  days. 

i  BS.  Year  In  ■tBtnle,  canlvaet  uiil  public  at  yrtvatc  IB- 


The  term  year  in  a  statute,  contract,  or  a;iy  public  or  private 
InHtrument,  means  three  liiindred  and  Hixty-five  days,  but  tit 
added  day  of  a  leap  year  and  the  day  immediately  prveeding 
sliall  for  (he  purpose  of  »uch  computatioQ  be  counted  ap  one  d«y. 
In  n  Htatiite.  conlraet  or  public  or  private  imt^meBti  the  lerm 
year  meana  twelve  Bionthit.  the  term  half  year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  montha. 


ARTICLE   a. 

:(i(U<cs  ntid  Kesnlutionn. 


NfK  Yorfc  iBoperallTe. 

I  TO.  smtBteii  Af  BncUnd  aad  Great  BfIIbIb  tnoprrmdTc 
In  thlH  ■(«!«. 

A  stfttnle  of  Englnnd  or  Great  Britain  ahall  not  be  deemnl 
to  hRve  had  any  fnrire  or  effect  in  this  state  since  Uay  6t^ 
seventeen  hUndrM  aitd   eifrhty-eight. 

I   TI.   Aetn  of  the  leKlalstnFe  of  tbe  eolonr  of  '<«•'  ^"^ 

Aets  of  the  legislature  of  the  colony  of  New  York  bIi"11  not 
be  dnemed  to  liave  had  any  force  or  effect  in  this  Btatc  slow 
December  twenty -ninth,   eighteen   hnndred   and  tweuty-eij^t. 


Coo'ilc 


^ 
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t  72.  Ilcstilntlaiiii  of  lUe  pont^rpan  at  tlip  nolaay  and  the 
coiir«iitlf>u  ttt  Ni-n   norai  luupcmtlve. 

The  tcsolutinUB  of  tbt  Fongress  of  the  colonr  of  Nev  York  and 
of  the  eoiiviMiliim  of  the  stiito  of  New  Yprk,  Hbatl  not  be  deemed 
to  be  the  laws  al  this  state  hereafter. 

AHTIOLH  4. 

Rcfrrcnces.   Tillcs   and   Bead   Jlotes. 
ate.  BO.  HrrcrpBm  to  rrpealed   prDillloM. 


I  flO.  RrferCBFCa    to    Fvpealed    provlBloas. 

If  any  pmriidbn  nf  ti  Taw  be  repealed  anrt.  in  sWb«t«»oe,  re- 
eiiai'ti^il,  u  1 1'lfTi'mi-  iu  any  Itiw  tu  mioh  repealed  pnni«lob  shall 
be  deeinvd  u  ri'fi-ronoe  ti>  uuoh  re-enai^ted  provision. 

I  61.  Tltlea   and  head   notes. 

If  Ibe  title  of  sd;  artide  or  other  dlyision  of  n  statute,  or 
the  head  note  of  a  section  shall  be  nineudeil  or  reiieuled  in  the 
tKxl;  o(  the  statute,  or  if  a  new  article  or  other  division  having 
«  title,  or  a  new.  aegtion  liavitiR  a  new  lie^d  note  ttc  added  to 
a  statute,  the  correniiondiux  title  or  lieuil  DOtc,  if  anf,  iu  an 
abstract  of  cooteuta  at  tlie  beginning  of  the  article  or  other 
dit'uiion  of  tho  statute  Hhull  tie  deemed  to  be  corrcspondingl? 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

AHTICLB   S. 

Effect  of  RtpeaU. 


I  90.  Ba«ct  at  (he  rejieal  of  a  repeallnx  atatote. 

The  re|H>Hl  hereafter  or  by  thisi  clia|iler  of  any  prorinion  of  a 
Ktatuie.  wliirh  repenlx  any  provision  of  a  prior  statute,  does  not 
rcrvlTe  sueb  prior  proviaioD. 

1   ni.  Bltw^t  n(  the  repeal  of  n  atatnle  vltan  sBieaa^entii 

The  repeal  by  fbe  Consoiidnted  t-aws  ol-ti  slatnte  Includee  a 
statute  amendatory  of  the  statute  repealed. 
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i   t>2.  Effect  of  tbe  repeal  u(  an  aaieiidlnK  Btkiate. 

Tbe  repeal  hereafter  or  b;  tliia  clmpter  ot  auj'  proTisiao  of  a 
HtHlDte.  wbidi  RiueDdH  n  prorisiuu  of  a  prior  statute,  leaves  eurh 
prior  proTision  in  fun-e  utiles*  tbe  ainuiidatory  statute  bu  a  sub- 
stantial re-pDBctaieDt  ot  tbe  statute  anieuded. 

I  93.   Bffeet  ot  rcpmllDS   •(state   apoD   esliitl>K   rlshta. 

The  repeal  of  a  statute  or  pnrt  thereof  shall  not  Ba'e<-t  or  im- 
pair any  aet  done,  oBfense  eoiniuitteii  or  ri|{ht  aci'ruhiK.  arrriii^ 
or  acijuired,  or  liabilily,  penalty,  forfi'ilure  or  punisUnieiit  iii- 
lurred  prior  to  the  lime  suL-h  repeal  takes  effect,  but  the  same 
limy  be  enjoyed,  asserteil.  enforced,  prosecuted  or  Inflicted,  a» 
fully  and  to  the  same  extent  as  if  such  rci)cal  had  not  bceu 
effected. 

I  M.  Bffect  of  rcpe&UiiK  ■(■tote  upon  peaillas  actloaii 
aad  proceed  lavs* 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  stalule  so  repealed,  and  pcndiiiK  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  mif-bt  it  such 
provisiona  were  not  so  repealed. 

I  Ml.  Effect  ot  fhe  repeal  of  a  atatate  hy  another  alat- 
ate  ■abatanllallr  re-euartliiB  (fee  lorner. 

The  provisions  of  a  law  repealing  a  prior  Ibw,  which  are  Bob- 
Ktiintlnl  re-cnactmcntM  of  provisions  of  Ihc  prior  lun,  shall  Ik> 
construed  as  a  continnation  of  such  provisions  of  such  prior  law, 
modified   or  amended   according   to   Ihe  language  employed,   and 


I   tm,   Effect  ot  hrphcn  la  actaeilBle  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  Ihe  ronaoli- 
dated  laws  are  connected  by  a  hyphen  both  such  numbers  tire 
included   as   well   as   all   intermediate  numbers. 

ARTICLE   SIXTH. 

Effect  of  Consolidated  Laics, 


I  100.  Bffeet  of  eouaalldndan  apoa  lawn  paaaed  at  -nnr  it 
■easloB  or  befere   coaaolldation   (alcea  effect. 

No  pr»Tieion  of  any  chapter  of  the  contalidatlon  of  the  gtia- 
crsl  lawh.  of  wliii'h  Ihiii  din[itcr  is  s  piirt.  shall  supersede  •r 
repeal  by  Implicntion  any  Inw  paKscd  at  the  asmc  session  of  the 
legislature  at, which  any  such  chapter  wu  enacted,  or  passed 
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atter  tbe  eaactiueut  of  Buy  such  chapter  aod  before  it  shall 
hare  takeD  eSeLli  aud  an  amendatory  law  passed  at  ancb  Be:i$iun 
or  at  any  aubiH^ueDt  aeKsion  bt-KUO  before  an;  Buch  chapter  takes 
efFect,  Hhall  nut  tic  deeiiieil  repealed,  unlesa  specilically  deaut- 
nateU  in  the  reiM'aliug  acliedule  of  ani:b  chapter. 

I  101.  Effect  ot  coBaalldBtcd  laira  on  p««I  t»ir  snd 
cItII  aad  cplmliial  eodea. 

Tbe  CoDSolidated  I.awB  shall  not  be  constroed  to  amend,  r^ 
peal  or  otherwise  affect  any  proviaion  of  the  pMial  law,  code  ot 
civil  proeednre  or  code  of  criminal  procedure  UDless  eipreraly  ao 
stated. 

ARTICLE  T. 

Application  of  Chapter. 
Sk.   110.  Appllcatfni  of  cbaptrr, 
I   110.  ApiilI«Btla>i  of   ptaap<er. 

This  chapter  is  applicable  to  every  statute  nnleas  Its  KeDenU 
object,  or  the  context  of  the  lauKxaee  constrned,  or  other  pro- 
visioDs  of  law  indicate  that  a  differeut  meaning  or  application 
was  intended  from  that  required  lu  be  given  by  tbis  chapter. 

ARTICLE   8. 

Lgnrs  Repealed;   When  to   Take  Effect. 

S».    IZO.  LiiTB   repniKl. 

121.    When    lo    InkE   HTWt.  ■     ' 

I   120.   Lbw-  ren^-nled. 

Of  the  lawn  pnum^ratpd  in  the  achednle  hereto  annexed,  that 
portion   ape^^iSed  in  the  laxl  column  is  hereby  repealed. 


aCHKDCLFl  OF  LAWS  BEPBAIJCD. 
.    Fart  1.  chipier  8.  tlUe  8.  ■FCtkm  tfl. 
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pEdlSIONS. 


Title. 

N.  Z.  86-301.  ', 
Hud.  IS-seS. 
Valj,   I0-14a 

UIhc.  ansio, 

4. 

M.  T.  SS-t2e:  73-1461  T8<33:  ! 

628;  TT-156.  54«:  04-342. 
Hub,  1^144:  13-451;  17-1«)0;  I 

8ir 

MlBC.  le^lS. 

n.  Y.  Sopp.  ao-iioe. 

'n.  Y,  83-16& 
UUc.  1»-134. 

Abb.  u.  c.  so-ee,  p. 


Civ.  Proc.   IB.446 ;  2a-10S. 

N.  V.  Super.  47-2tl. 
How.  «2-T8. 

N.  Y.  BS-fl]l;   18»-tie. 


CI  I,  Proc.  l»..44e. 

N.  Y,  I3»-143. 

MlBC.  Sa-S44. 

N.  Y.  8upp.  103-713. 

N.  r,  90-521;  139-143. 
mac.    46-4611:    (t4.3S,    4< 
83,    376. 


N.    Y.    148-327. 


Misc.    66-486. 


'.   Mv.  W  ;  66  Hlic.  6T6 ; 


N.  T.  ai-as& 

App.  niv,   117-112 
N:  Y.  8npp.  lMt-374. 

N.   T.  139-]4R. 
Hua.  S4..1S8. 
App.  niv.    U6-3j. 

N.     Y^^feupp.     88-509;    Bft-810; 


y.Y.  I»-40B;  1W-«41;  6».96;  77- 
272:    13B-143. 

Hud.   14-252,  .■188:   1)4.49 
AP&,  niT-    7-347;.  »8-a0i    104- 
SS7.  603:   118-348. 

N.  v.  Supp,  BO-e.'iT;  0R-S83. 
Civ.  Prop.  B-ao:  21-43.  338. 
N.  Y.  Snpec.  44-581;  4S-e31. 
Hun.  ae-SB. 


N.  Y.  Super.  «0^. 
18. 

N.    Y.    113-1G7. 

Hud.  12-110;  Bl-OOB. 

App.  DIv.  S-611;  2O-320:  93-618; 
95-633;   J14H1-613 ;    125-644. 

N.   Y.   Supp.   109-1018. 

MlBC.   12-113:  a6.«M. 

Cl».  Proc.  14>28a;  lS-104. 
3. 

N.  Y.   194-1B6. 

Ilun.  27-144. 

App.  DIv.  26-324;  78.^160. 

•-■    ■.   43-C30.  „j|   . 


Hud,   30-168. 
102. 

N.  Y.  44-4ie;  0O-546. 

Hun    11-566:  18-«UiTS-Sg7,  OX- 

413, 
App.  Dlv.  Ga-2T8. 

■mif.  M-Xtm:  *t-B8«. 
N.   Y.   Supp.  65-383. 
CIt,   Proc.   1T-39B. 

^*^.  Y.  11-81;  186-643. 
110. 

MlBP.  22-694. 

N."  Y.  10S-52S;  111-584:  IIT- 
Hu?'43-287;'53r4;  T»-4^:  84- 
App. '  I>l».    40-1GT :    13S-48J. 


N.  Y.  Ann.  Ca«.  T-209,  S54. 
118. 

Misc.  33-313. 
1X1. 

Hiin,  53-3S0. 

Arm    Wv.    3W-4S8, 

N,  V.  Slipp.  »0-«. 
131. 

rh:   Prop.  4-14(L 


Hun.  «4-213. 
N.  T.   Super. 


N.  V.  <IT-3aT.  .    .  . 

K.  Y.  Supp.   4T-4.';5;  TO- 

N.   Y.  Ann.  C»s.  »-24i. 
IBl. 

App.    Dlv.  «-4. 

N.   y.  tjnpil.  ■»T-4M. 

Johns.  6-121. 
102. 

App.   Dlv.  21-B. 


Y.  si-ais. 

'*i'p:  Dlr.  21-2,  Bi  61-na 


>.  &0-1S3. 

iss. 

N.  Y.  84-445. 

App.   DlT.  61-170. 

Wee.  SO-750:  40^^12. 

N.   Y.   Supp.   TO-*Sr 
100. 

UlHC.  4S-20S. 

N.  Y.  Bupp.  TO-TO. 

N.  Y.  Add.  Cai.  rt-m. 
161. 
■  Hart.  0-488.    ■ 

App.    Mr.    18-129:    W»-l«:  » 


Ahb.  N.  C.  15-186. 
165.  ^ 

App.  Dlv.  1S-139. 
164. 

App.   Dlv.  18-129. 

App,  Dlv.  18-129:  as 

N.  Y.  Supp.  4B-7M. 
107. 

Hun,  1B-42S. 
170. 

App,  Dlv.  OItITB. 

Srtw.  45-2«. 

Abb.  N.  C.  15-185.  . 


S»pp.  4fi<4E 


H    Y.  *«-358i  4T-«S4:  M-*!:  .f 

or.:  14B-540:  140-18T:  l**^- 
IBl-lTO!     ,151U4S«l  .  !?»-«!: 


162-260,     310.: 


150-322. 

187-93,""  Srf 
1HI-4R     ■""'■-    -"^ 

App.    Ith 


S?'.S: 


N0TB8. 

88-664; 


»|8C.  19-407. 

N.     Y.     Supp.    BO-56E 
10T-4SS:   108-648. 
■  *'-„  ^-    Ann.    C»i.    5-ieO;   T-12T; 
■abd.  1. ' 

M.     Y.    S4-355;    4IS-63T:    *»■ 

4T-40.  5t*7:  Be-aSB;  «A-250, 

OT-SS5:    ee-STB;    »3-382;    T4. 
61;     Tr-514;     TK-218:      "- 
S1-3S,  30G;  82-600:  »i 

■  628;  86-162:  BT-5BT;  BO-403; 
»a-182.  850;  04-^48:  104-200. 
641,  6KI:  10((-5a;  10T-57a:  lOB- 
640;  1Z4-U6;  laH-Bl;  laiMJoe; 
139-54:  14I-3TS:  143-BT5- 
14S-64S;  lSn-]£0,  3n3-  iBt- 
5ST;  1B2-526:  IBS-ftiT:  IM- 
102,  3S5.  300,  441;  l((«-648: 
lBT-81;  IBS-ISO:  HIO-I48; 
100-314.  453,  ,'uO;  1O1-I20: 
103-316;  l«»-88;  10II-264; 
109-286;     16T-33N.    COO;    lOU- 

_2«4,   460;   l«»-45e;  1TO-1B5. 

TltlD.  Z2-5$fi. 

App,    Div.   nit.IR-,1;    1SB-SS8. 

AbC.  N.  c.  ar-ij. 

N.  Y.  Ann.  CBb.  4-288. 
Sabd.  2. 

N.  Y.  119-154;  121-flS;  135-721: 
12H-08:  lSr-4SB:  1M-44U- 
lKB-100.  617;  lOO'lW.  316,  4ol 
160-1.  330:  181-lir.:  in4-114 
167-500;    1S»-33II:    180-8S. 

App.   DIt.  91I-B25. 

N.    y.   Bnpp.  »t-158. 

*"     "  — '-.   80-074. 


N.  Y.  S1-12S;  80-337;  »&-e31: 
100-102;  10*418:  110-628 
662;  111-680:  114.146,  aOO- 
128-8S0;    164-180.    ^7:    tS?: 

16S:    1SO-24S:    iei-120:    10a. 

818:  100-427. 

.  Anp.  Div.  m-3n>. 

8f.   Rpp'l-.  K-721. 
Sa.bd.  4, 

N-  Y,  IBO-zlO:  162-417:  IBS- 
^:  IBB-Jzi;  lW-30;  101-50, 
SSa.  !*?-9.6;  10«-I«8;  loo- 
872  r  171-^0  :  isa-37a 

App.  Div.  77-613. 

N-  Y.  Add.  Cob.  T-281,  n. 


N.  Y.  1T4.265. 

N.    V.    8O-402; 
629;    I»t3-2A.^ 
Hun,  22-528. 


151-U7;    183- 


191. 


77-432:  0S-6«e:  lOtUir^.; 
.W.-646;  117-77;  12S-TI>3 
13-1-322;  140-32S:  14I-K73: 
1(17-367:  1SK.«7:  150-3I1.-.; 
10O-330 ;  188-88  :  1O0-427 ; 
l«l-3ei;  182-285;  188-2T3 ; 
184-157 ;  187-03,  331  ;  188- 
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ClT.  Proc.  ai-37Q. 
,  N.   V.  Buppf.  nS-2S7. 


3-460;  70-75:    llIt-37. 
UiHO.    Kues;   a4-S;   20-431;   30- 

3M);     M-ISl;     61-373.     6ttO; 

03-322. 
K.  y.  Siipp.  3«-77l:  IMl-1127;  B7- 

CeS;    03-1033;    U»l-2Tj;    Wt-578: 

T3-305  :       Wl-1067  ;       110-05  ; 

117-135. 
St.   Kep'r.  0-1911. 
Civ.  Proc.  J4-27. 
N.  T.  Super.  0»-l 
402. 

N.     Y.     ioa'369:    112-3K;    1S3- 

I>32:      127-452;      133-n4,      IBS. 

ix4-r>uH:  in£-4Ti;  iHi-aoe: 

101-207;    lSS-220. 
HiiD.   4N-44G:  D;£-U;  S4-11S;  OO- 

2S4:     77-r>0fi:     82-149;     85-222. 


N.  Y.  104-GT2, 

Hun,   IB-lSO.  29G.  301;  XB-ZHT. 
App.  Dl*.  Tn-392:  8T-100;  IM. 
SB*;   112-749;  120-413. 


N.     y.     Supp.     »5-10(U;    04-6T; 


WW;  1 

App.  DIv.  2-288;  4-54:  B-C20:  T- 
27B:  S-n23.  587;  ia-337:  10- 
437;  2U-4S0;  ZS-Hlft;  29-172. 
554;  32-SO,  141;  RA-i>3G:  44- 
22r>:    ISn-U:'),    S4.1;    Bl-4»>8;    S3- 

171:   iM-aw:   s«-(w.   iw;  «t- 

.210;  03-137;  OH-IO:  T4-«3:  »*- 
448,  (108:  7T>-.'W>;  K1-2ftl;  «2- 
2R«,  582;  M4-428;  «n-83,  -WT: 
N7-2ST;     BO-434:    »0-im>.     624; 

oa-Mtn :  97-528 ;  WO-107 ; 
10(S-45B:  H»«-21lt;  111-251, 
Ni:(;  llh-Jtur.;  11Q-4S3;  117- 
-.'.'lOi  llH-811;   110-421:  120- 

17.-.,    308;    I22-,1S7;    124-Hl!; 

f2ii-~:vi\      i2ii-i:i:     13&-1S0: 

l;t5-7lia.  sr>8;  lOT-ll, 
MlBO.  O-fi;  tt-fi.  311.  HIS;  10-215. 
:>2H;  11-2r>0;  lO-fi ;  14-100. 
300 ;  17-207.  n!)8 :  It(-1T4  :  lO- 
S6T:  3S~40D:  £4-7;  23-124 
.20-043,  580;  »2-ni  ;  33-451 
3S-113;  3ft-28l>:  41-133:  43- 
407;  4.1-38;  4T-II) :  48-221, 
478  ;  KT-na7  ;  01-342. 
M.  Y.  Biipp.  38-.te2:  30-QM;  31- 
811:  32-3in:  33-43.  302:  3' 
li)BT:  44-4s»:  4r-S3;  4U-10. 
K1-813,  lOSK;  S3-1Kn,  >Pi:  n 
SBO,  1021;  BO-(-l,  050;  57-5»<.l. 


App.     blY.    l-'iJO;    0-348;   7-38*: 

U-240:  23-302;  41-S03;  B1-3C; 

TH-3B2  ;    13U-12U. 
Misc.  %lt-atn:  IK-a^.  478;  la-K 
,557;  li»-3T:   3S-S40;  «-lTS; 

47-363. 
N.    Y.     Supp.     48-239:    Ol-tH; 
.    »4-7. 
400. 

Hun,  19-37. 

App.    DIv.    2-429;   125-149. 
Mlso.  lo-se.  97:  M-tn. 
N.  V.  Sapp.  44-311. 
iSO. 
Hud.   25-267;  00-403:  81-85.  8Bl 
App.      IH«.      l«-fl1H;      134-359: 

135-149?  129-298. 
MlKo.   11-78;   10-96,  97^  _»:^1B._ 


1129;  *      _.. 
Ab^.  N.  C.  29-401 
N.  Y.  Ann.  Ca8.  1 


Add.    DIv.    3A-314:    04-IB7:   74- 
418:  77-213 rS4-404;  »7-lS(L 


App.   DIv.   04-497:   7 


N.   X.  Supp,  80^10:  84-178:  73- 

230:  a4-%7X:  ho-mb. 

Abb.  N.  C,  2U-33G:  m-]45,  4 
400. 

Hud,  S7-S03. 

App.     DLv.     4.43S:     XK-lS(t:     34- 
l:;?  ;  8«-314  ;  74>4U> ;  H4-464  ; 

MItc.    13-77:  1«-S34.  nrs. 

N.  Y.   aapp.  34-118;  (14-006;  TT- 

546;    Sf'^OS:    lOX-Sll. 
Abl>.  N,  L'.  »*-33U;  31-483. 
N.   Y.   Add.  Cm.  7-122,  n, 
4S1. 

App.   Piv.   S4-127. 
Misr.   IS-ODS;   I»-5»2:  Sa-e. 
N.   Y.  Hupp.  44-406;  114-600. 
AUU.  N.  C.  31-4& 


N.   Y.  Aon.  Cu.  7-128. 
SBbd.  7. 

App.   Dlr.  104-181. 


MlBC.  ««-78. 
N.   Y.   Supp.  V8.6S,  S6I 
4«T. 

App.     DlT 


3S-314:     OS' 


N,  Y.  Ann.  C«b.  7-123. 


.   Supp.  'WI-64;  »0-eS'f:  92- 


N.  Y.  Supp.  7-4-»2r;  SU-657;  OZ. 

240. 
Abb.   N.  C.  31-145. 
470. 

Hun.  17-MS. 

App.    DlT.    lOl-lSO;    131-600. 


kTl. 

N.  Y.   133-flt. 
Hud.  72-393. 


'»&? 


_  .  60-312;  n4-3M:  ICM- 
12H-431:    liM-810- 
Mlsr.    17-341 ;    S9-26T  :    IM-TD 
"      ■■       Sujlp.      7U-75:     U4-6tl: 

J73;    lia-TOO;    IIO-TIS; 


■Misc.    B«-a'6T  :   fle-75. 

VAv.  I'roc,  tt-3(B. 
478. 

!4.  Y.  134-S72. 

App.  IHv.  3N-230:  80-31E. 

N*.     Y.     «npp.     m-rn;     1KMT3: 

MtHc.   S»r^'ttT;  WK-fe. 

CIt.    Ptm.    14-334:    10-203. 

App.   Dlr.  80-G31  131-665.  6T4 ; 

Mllw.  xmJxK. 

N.    Y.    Hupp.    80-233;    IIO-IOS; 


Hun.  14-505. 
Civ.   Proc,  »^4«. 
Abb.  N.  C,  17.SB1. 
77. 
N.  Y.  100-267. 


114-808;   1111-491:^ 


.    1O2-209. 
HI-888. 
4S1. 

"I.  Y.  V2-130:  111-547;  ia8-G40i 

leo-ioo. 

lun,  14-167:  Sft-iM:  41-260. 

,pp.  Dlt.  M>-r.7.'>:  S0-21T:  37- 
521:  na-OOI:  63-202:  «7-3lo, 
358 ;  T«-4l4  ;  RB-lfe :  »4-442  ; 
100-311);  lIA-nr>0;  11'.i-14; 
l]N-ft32:  110>!>2J:  130-661; 
l!e4-7n,  732:  T«S-740 :  ISO- 
IB:  1X7-140.  H5T;  131-338. 
733:  188-432;   134-470:  13S- 


543. 

MIrp.  24-4K>:  2H-11fl:  33->in5;  40- 
54:  41-125;  tlO-2«l. 

N.  T.  Snpp.  60-TS.  140:  71-278; 
74-B06:  S5-11XJ:  98-235:  OT- 
5.%  820;  liM-;iS2:  10<»-466: 
Ht3-sa.-i.  1056;  110-280;  111- 
ST2:   iao-128. 

Abb.    N.    C.    18-215:   IS-SOL 

Civ.  Prop,  10-53:  ai-27. 


N,  T.  AOD.  C«i.  2-278. 
Ssbd.  1. 

K.     y.    47-360:    BI-106;    7S-W2: 

94-30-^:  104-54S. 
Hun,  411-433. 

•■bd.  a. 

v.    Y.    42-R3:    4»-Tl;    SA-l:    B4- 

270:  nw-l7a:  TS-lj  ra-SS4:  si- 


lAM-ie3;     .     __. 

190;  lS&>lt8. 
Han.  10-582;  31-433:  S7-103. 
■        13-UT;    X»-aaT:    " 


'■'&■• 


:  iM-noi:   ii!t-Gu2 
lOT:  ii»-s:i4. 

MUC.  T-24:  »-58;  lT-33:  20-2R2: 
a«-lfin,     334;     BO-M:     IW-670; 

fit.  RppT.  9-719;  30-660:  SV-413: 

40-n71:  40-422:  BO-879. 
-        -  ":  O-IM:   lB-213: 


432;  3S.267. 
Sabd.  3. 

N.  Y.  lOB-202:  IW-llI. 

Hup,  »D-2»i:  0«-t96. 

App.  T»v.  BO-288;  llS-467. 

MlHr,  13-4. 

81.  Rop'r.  4».180; 

N.  T.   1TO-4S. 

Hun,  41-257;  OO-B07. 

Apn.   Div.  4&-d40:  ea-*f\; 

am-.    (19-36:    91-184,    416; 


.      .        _.    ;  io:c-;(a»:  119- 
ITS;   iifl-am. 

St.    Ri-n'T.    12-I2tI:    14-T02:    IS- 

903, 
riv.  rroc.  IS-SDQ. 
484.  . 

N.  Y.  an-487;  Sfl-332;  08-304: 
TS-.-.(J7;  94-22;  9l>-a49:  117- 
442;  13N-^1:  IM-lNfl:  l<n- 
HS:  199-113;  179-42:  174- 
iiSl;   IR1-.11:  '"'  ■"" 


33-2 


S73;  4»- 


37-102.  r.lR; 
914;  74-36. 
App.  DlY.  0^172:  8-43:  io-2no. 
M7;  97-71;  S9-.~<T2:  BO-IW4: 
■11-4n4:  32-<B4:  .19-32:  47-T'.lll; 
KWiKR;  Wt-IHB,  WM;  «0-."i2T( 
oa-lD2:  4tN-la2:  74-147;  79- 
3Rn:  K2-r>44:  HM-541:   lOO-Sfl.-i: 


136-61T 

130-119. 
Ml«c.  9-18;   l»-a70;   17-712;  Ifc 

648;     30-6SI;    33-361;    9t4-«H; 

8H-D1;      43-U0I1;     4R-I2B.     ». 

4m   4M;   49-175:   SO-48;  Bt. 

861 ;  OB-aOO  :  BO-3T8 ;  SI-2a. 
N.  Y.  Sapp.  34-M3;  4R-21I;  bl. 


____.     SI-30; 

77-818;  NI-.ISO;  SS-liil.  VA 
982;  91-HSl,  986:  9a-7-a, 
74»:  9T-«29;  lOO-SZe^  STt; 
lOI-nOH:  109-,3S9.  1039:  IW. 
200;  107-100";  li»»^W7,  4.'a 
ll»-!)03:  11H.664:  320-SS1 
1113-509. 


Abb.   N.   C.   SO-222;  X3-I88;  ! 
lOT. 

N.   V.  Super.  37-12. 
lubd.  1. 

App.   DIt.  83-547:  98-4W:  II 
:tl;    l.*4-7aH,  781. 

Ulsc.   BX-1B». 

SI.   Kppr.  5-143. 

Civ.  1-roc,  9-144. 
Iiib4.2. 

N,  Y.  9T-K 

*SS4-V28 

MIso.   14l5G7:  S9-111. 

N.  Y.  Bupp.  3«-3:  7S-2M 

St.  Rep'r.  38-I0«. 

N.  V.  Super.  93-301. 


I:  1B1-I8S. 

i09-.i«!>:    117-ij:: 


N.  Y.  131-188. 
Apr.     DiT.     309-3SG ; 
134-728. 


N.  Y 

9T-an. 

« 

DlT.   IS4-T28. 

Slipp.  9B-320. 

N.   Y 

Super,  S9-aol. 

Sabd. 

S. 

N.   Y 

lW-237:  139.18B;  1*9 

Hun 

9-329:  31-124. 

App. 

Dlv.  124-728. 

N.  1 

Supp,  03-821. 

M.  i 

182-37.  4»».         

App. 

fit.   RepY.  3S-108. 

Proc.  9-124. 

Snbd. 

7. 

Hun 

33-72. 

App. 

DH.   124-T28. 

Sabd. 

8. 

N     i 

10R-16S. 

Hl.M 

17-347. 

App- 

DiT.  82-047:  93-408;  1 

.  RepT.  81-13T. 


'«S: 


N.    Y.    Se-3T1:   04-180;    10S-4n3; 

13S-23e:  IBt-lSS. 
HDD.  IT-MT:  4U.359;  SO-S90:  S3. 
mS:  83-35:  «4-22;  TU-ZOl:  IW- 
366;  RT-601. 

,  niv.  0-M8:  13.2T8;  95-531; 
B;     8S-244:     S»- 

IM,'  843  ;  J!M^T28,  T8l':  IM^ 
889;  lJlO-617;  13H-2B0. 

Mlac.  »-5S:  6-160;  lO-C:  IB-ZSai 
SO-SM:   33-437;    SU-111. 

N  V  Supp,  R-135;  10-f»T:  1»- 
883;  BS^-asO:  B4-403.  S22;  «0- 
820;  02-S91:  04-3in;  60-321; 
SS-4Z2,     ir)H2 ;     BO-432 ;     »M- 

I&4:  iio-ees;  ii»-445. 

St.     Reo-r.    S-IST;    B-14S;    «-T«S; 

IX-lWi:     31-137;     BXSSZ:    li*- 

907;    3«-2OT:     aS-8T0;    ■40-2911; 

41-106;     43-5»6:     40-844;     BS- 

441. 
CIt.   Proc.  K-ISB;  8-gi;  V-ia.  144. 

Abb.  N.  c.  xs-*as. 

N.  Y.  Super.  SS-STO. 

Do  I;,  11-llS. 
Babil.    lO. 

A  pp.  Div.  82-S47;  124-728. 

mTxc,  BU-4S;  SO-162. 
Sabd.  11. 

A  pp.   Ulv.  124-728. 
Subd.   IX- 

App.  l>lv.   124-728. 

N.  Y.  l»0-3Sa. 

App.  DIv.  ao-215;  20-BT2;  laT- 

MIec.  13-137,  759 ;  5»-152. 

k'  Y.  93-14:  80-384:  87-anO-, 
t1 1-544;  1 11»-350;  124-1^3; 
184-539:       


DO.  ax-B74-.  34HUM;  03-212;  «N 
307;  TT-42T;  T9-3D3;  86-502 
90-593. 

-         12-lflS:  13^2  20-2ir. 


•"■^-l 


I-3T5:    41-512:    411- 
:  OB-508 J  «r-70 


2S7:   ofe-l:;!  ;   oo-iHji»; 

74-62;  711-518;  T7-617 -. 

S3-244:  »4-3r7:  S7.313;  «»- 
404;  »8-563;  l«6-339;  111- 
8i:(;  112-1.')9;  113-5T:  114- 
424,  746;  110-495:  ii~—-- 
130-737:  iaK-147.  739: 
GBO;  127-150;  130-882 
9S. 

Ulgc.  B-588:  »-59«:  10-483:  17- 
892;  21-5,S8:  3K-MI:  as-ir,."! 
30-251.  6SB:  8»-B5:  30-70:  ST. 
T68;     38-fi4;     Mt-o2T;     41-3H 


817:   R4-323.   753;   87^78;    WU 

700  ;     00-848,      fl77  ;     O4-40I ; 

00-639,  946;  07-073,  820;   BB- 

286-  101-1018;  107-400,  SS3 ; 

110-269;    130-437. 
St.     RepT.     15-^88;    21-440:    31- 

256;    s:i-2T3;     3K-20U:     30-8.'iH: 

3T-214;     as-MO:     41-469;     44- 

204:  S9C-9S:  BS-38B. 
Civ.  Proc.  0-352:  12-283. 
Abb.   N.   C.   10-276;   24-468:  »0- 

428. 
N.   Y.  Ann.  Cos.  10-279,  n. 
Inltd.  1. 
N,   Y.   63-178;   111-644. 
Hnn,  3S-45a. 
App.    Dlv.  44-420. 
MIsF,  20-49. 
N.  Y.  Siipp.  40-741. 
riv.  Pror.  18-400. 
imly.  13-8CG. 
SabA.  2. 

N.     Y.    42-S8»:    0»-4fl9:    74-496: 

8N-in2:        108-145:       111-544; 

lBO-265. 
Han.  80-556. 

App.    Dlv.  07-502;  81-3Se. 
Uhv.  ZO-4R. 
N.  Y.  Biipp.  45-741. 
N.  Y,  ArD.  Cbb.  2-278,  n. 
Snbd.  3. 
N      Y.    40-410:    88-52;     114-350; 

122-0.12:       133-061;      1B7-301; 

1B0-2I». 
Hnn,  31-599:  37-648;  BO-556. 
App.  Dlv.  07-73;  81-212. 
MlSP.  8-356:  18-42T. 
N.  T.  Siipp.  as-095. 
81.  Kfpr.  43-456. 

iMitd.4. 

N.     Y.    03-637;    77-164;    7O-3P0; 

I01-143. 
Hnn.     UZ-446;     33-419;     30-569: 


Hl»c.   2©-4ft;   3O-70B:   6!l-378. 
N,   Y.  Supp.  4B-T41. 
riT.    Proc.    14-lOB. 
Ablj.  N.  C.  2«--_1M. 
Ilnlj,   13-3(». 

°N.    Y.  W-4;   83-2S:  04-286:  0«- 

444;  105-I83. 
Hnn.    1K-H1:    33-120;    48-207. 
App.    Illv.   20-ieu;   77-450.  464; 

123-40. 
Mlw.  23-600. 

S,  Y.  Snpp.  10-303;  03-42&     . 
Alib.  N.  C.  10-488. 
Snbd. «. 

N    Y    2W-438;  33-43;  37-372;  38- 

SO;  4.1-T08;  47-493:08-475:  OS- 


N.  y.  8upn,  10-308. 
St.  llepV,  40-^. 


Hun.  n-.-,:i:(:  -Mt-im:  4l-r>T2;  82- 

App,     Dlr.    0«-MH;    BT-WK:'  WU 
21)1;  tM^lO;  iNI-134;  1*8-802. 

MlBc.  lo-fl:  11-207:  ia-70B'  »«- 

94;  89-040;  BO~tft;  BX-ISS. 

N.  y.  «ii|ip.  a5-iM2. 
Kt.  Rfp'r.  -ki-DB:!. 
(iv.  IToc.  T-IS:  ©-M. 
finbd.  8. 

■     ""     ~l-1:  73-211:  77' 


ino-4. 


1-100:    .     _  ... 

iaBt-451;      143-«»: 


Aup.    Div.  llJ-813. 

N.^  Y.   Bupp.   30-04;  80-693;  »8> 

*fMK 

\".  Y.   (OS-4+.t;   134.fi39. 
ni'll,  :W-41H. 

AfD.  Olv.  40-sa);  7B-S18:  f)3-SO: 
Tw-SBO:  110-flT. 
Mis.-.   K-4US;    KI-HO:   ll*-427;  »l- 
4»:  24-4147:  4I)-B4;  >M-404. 


N.  T.   Biipp.  « 
402. 

Iliin,  TT-42I. 

Ann.  HI"-.  «»-; 

MlBp.   24-389; 


App.  IHv.  2-.~lW: 
MUc.  in-L'10:  «1 
N._V.  Riipp.  44-4 


M2:  5».35e'  a»-:«T;  ir-314: 
SA-SIR:  8tt-r>40:  103-37«' 
IU4-1II7;  ■lM-i;»{i  IIS-SI 
UiO-i;u;  1XS-43S;  127-341 
120-18;  1S»-3S0. 
Ulsc,  e-45:  1O-20j;  18-648:  2S- 
421;  91-204:  »2-47.  <t39;  Kl- 
12«;  K4-51:  :tO-7;  ;I7-1M:  3»- 
G4r. ;     41-314.     474;     42-S74. 


N.  r.  iaS-40. 
iiiid.  so-2a. 

App.  IMr.   1-2S2:   ll3-8t. 
Miw.  T-2:  0-56;  2(»-40;  3B-54T. 
N.     Y.     Siiup.     45-740;     S«-Bn; 

»8-a9ll.   WIB, 
SI.  U..pr.  U4.leOt;  4I-STS. 
Snhtf.  I. 

.'.■.   Y.  88-258. 

Snb.i.z. 

Iliiu,  47-283. 
Snhil.  3. 

ft,  iti-p 


Clt.  Prop.  4-308;  10-9Sl 
Sulid.  It. 

App.    Die.   1t3-3&->l  44-5in. 

Misc.  3«-ia 

Mt  l["p-r.  28-71. 
4ft0. 

K.  Y.  1X8-4Sl 

Iliin.  8u-aa. 

App.    niT.   1-2SJ:  4A^2«. 
Mlia  2».4B;  B4-4NI. 
N.   Y.   Snpp.  45-740;  sa-S-l;  »8- 
280. 
4«7. 

N.  y,  aT*aoo;  174-274. 

App.    DIt.    0-240:    *«-»:  4t-3ni>. 

ffit-;;,-.:!:      ii7-n'i:      110-393: 

1»0-.%1»:    1»l-lta. 
N.  Y.  Supp..  B«-4tm:  7»-^.aS:  M- 

2Sfl;        l«l-)ues:        llS-Slt; 

121-718. 


N.  I.   118-34R;  12H-4U.  68:  120-. 

237:  IWI-BS.-.:  IWM4:  171-370; 

ltlO.333;    iaM-a20. 
Hon.    r«-223;    r7-lKl:    TO-S- 
Ami,    DiT.    a-2SJt:    ja-9;    14- 

a>-iia,   Mir,:   ;ia-r,uu;   4a- 

J3-3B0!      *(a-S»;      M4-3T7,      430: 
1KI-3M1;       &S-434;       lof-i- 

iu&-3au:  ii4-4:!4.  nr.-   i 

<»B:   lltt-.-tKT;  12U-T3T;  1 
40:    iaB-73fl;    ISMt-oST ;    ISS- 

B-n88;_0-3a3:    9-naR;    Irt- 


Mlae 


44-10;    ttO-ir>2:    0«-110, 
N.   y.  Kiinp.  a»-ftn4;  :tn.M),);  4N. 

fiei.  niii:  iHh-naii  «4-;%2t):  t«- 

W2;  84-7r.3;  S7^7H:  8H-7H0; 
»4-EIM:  fWMBB.  946;  BT-«7a; 
SW-trSS:  l«l-iiii((;  1«7-M8:(; 
11I>-3T4:        IIU-III.-!:        liHt. 


I1»-34S:  iXt-IISl;  1^-24 

las-ns:      13»-b37;      i:n 

;    IHW-IS: 


471  ;    l«0-3,')a : 


103; 


1-173.     500; 


ST-42tl;  OO-r.118.  

App.  DiT.  a-SS,  288:  0-fl48:  8- 
SXi:  12-168:  la-U.  SXi:  t1i-4Si 

«a:  i».5tia:  !W-i:o,  ins,  air.: 

23-500:  24-4441  1I»-4I'  3V- 
418:  43-500:  44-l(!a:  B7-73 
436:  T3-142:  79-42;  SO-343-  Htl- 
210;  (!i4-4,'in:  w^sm.-.;  ti»-:t;<I  ; 
BS-4M;  107-137:  lA»-sr.9: 
111-813;  ]ia-15ft;  Il4-4a4. 
T45;    ll4t-4nC;    lll>^87;  lUJt- 

Miiic.' S-388:  fl-80.  383:  »^47G:  8- 
598:  i«-0:  la-71,  137;  l"-';'"- 
17-697:     Itulia.     175;     j 
2H3.    43)1:    X»-aiMi:    -JH-itt 
059:     3Jt-2&4:     a7-TeN; 
4Z^0;  44-in:  4n-:(T 
00-152;    02-57:    OO-IIO.      '" ' 

>•'.  Y,  Siipp.  St>-934:  30.507,  SSO 
WU;  4n-n4:  4S-H3I.  1072;  (HI. 
027;  Rn-.-t3A;  mMmO;  414-530; 
74-Rnfl:  7n-IH2-  82-44-  H4-7r.3- 
SS-654:  87-fl7S;  HK.70O:  Si»- 
«»3:  M)-S48:  M-OM  :  00-36: 
08-366,  846;  B7-0T3;  Irtl- 
1018;       IO3-1I0O;       107-SS3; 


ii-27n, 

41-314; 


N.  y.  StiD^r.  OT-28, 


w-uwi  «i-Ga:  47.411: 

74.44;  7«-atlI;  7T-UI4,  416;  ( 
150:   M4-300.    43!>:    HB-Iiis:    t 


l2O-;>40, 
-8011 :  124- 
i    127-342  :, 

laa-SJO; 


661;  X3-12S,  BW;  ^t-TiU',  SsT 310.' 
4M,  J!2S,  «I3;  35-318:  W^-STil: 
S7-1B8.    lOT.    a!tt:   SK-aM;    SO- 

£$'•..?¥':  j1?--''-''2:  41-314:  42- 

76,  2i4:  4S-3'^4;  4(1-3011.  3113. 
404,  44U:  4T-10!),  2:t« ;  (WU 
472;  B»-;Ef!;  4IS-2GI).  43T. 
N.  T.  aimp.  33-714;  4».78nr  4«- 
401.  4«o:  lUt-ma.  K-JH:  KS-47»" 
64-JM;     06-1111:     «(S-3B.-.;     IU»- 

:    71-144;    72.4141;    T3.041; 

«'      =>T.     7B.2B1:     T7-2IB, 


-.-131:    S4-323, 
■528:     U4».2W; 

:  v3-iaii,  334.  4iW:  us-.'wa 

"'"•'■      *■■"  '■■        I»t2TlM' 


UB- 


-.      KiO-110:      ___  ,.,, 
026:    1O7-4U0:    IWH-Mgi; 
"■■■      112-6.-.0:     ll».214; 
11»-4.-,fl.     (WW.     1*47: 
■  ■•-.i.-ai,   1130;    llfl-2117:   121- 
ItHB.    mil;   122-41.    3011. 
St.    Bflp-p.    1-527:   «-.-«];  43.4186. 
(Iv.  Prae,  K-I7e:  «-4l;  «-Sl. 
Alltl,    N.    C.    IK-l.^l;  24-l»l. 
N,  Y.   Super.  IW-420. 
N.  r.  Ann.  C»s.  8-3B9;  0-242,  406: 
10-173. 
S>ltd.  1, 

N.  X.  4K-4eH:  47-430:  74-61:  04- 

329;  t»H-.'.11;  14»1-.14S:  llO-Ul. 

024;     IIH-O0O;     124-036;     142- 

134;  170.1. 

Hub.    24-348:    3».3'17.    .'>4fi;    40- 

246;    4.1-SOB:    B0-13fl:    7*4-51. 
App.  r>lv.  !Ut20:  13-183:     ~     " 
»»-1.13:     2<l-;t>V.:     BT     ~ 

175:  fit-r.:  i2n-is. 

" 7-33;  ; 


J- 141 


B2-437:     «IS- 


y.   V.  Si'i. 


;    ^-JM: 


■J-7M:  08- 


;  7a-B4i:  ii«-(n^.„'„,|j^. 


St.    RepT.    10-177;    M-tl8:    37- 
S43:  4ft-3B:  «T-24T.  5S4. 

Civ.  Proc.  4-B,  3M;  B-a74i  9 
14-444. 

Abb.  N.  C.  lS-2eO,  270;  23-4C 
BobO.  Z. 

N.  Y.  4T-487;  B«-lfl:  75-311;  __ 
468:     148- 1Q7:     1S4-28S;     1B7- 


aU;  1«T-1B8:  1««-117. 
UUD,   43-SZ5;   BO-24U;    70-23. 
App.  DIv.  ■-  "    -"  "'    —  '" 


i;  411-SaT;  BS-ieO; 


UiBC.  2»-50;  !a-S81;  24-6U;  3a- 
K.  Y,  Supp.  O-SOl,  KO. 


lO-lSO.    SOS;    13-W; 


Abb.  N.  C.  zs-eo.  ZSS. 
N.  Y.  Super.  BS-SOl. 
Dally    Reg.   83-1421. 
N.  T.  Ann.  C«B.  »-242;  lO-JO. 
8mb«.  1. 

Y.    Be-420:   «l-22«;    s2-in; 


civ.   Proc.  ln-213. 
Abb.  K.  C.  lS-877. 
N.  V.  Super.  4»-2<a: 
N.   Y.   Ann.  Cas.   lu 


10a-2.'ie;      100.206; 


N,  y.  47-436;  B3-240;  BS-6ie:  B7- 
103;  at-46:  ttO-lU2,  MU:  BT- 
&01 :  HH-2uR :  M>-4IH :  »7-4IU : 
1O7-40;  110-Ki;  iaa-367;  ia4- 
lOH;  ias-«3;  131-149;  132- 
470.     B22;      137-140;  ' 

15B-404;      

l(l«-304. 

Hu[i.  30-J22;  38^481;  41-162;  08- 
876:  01-178;  «»-e2r  TO-aS;  T»- 
625;  77-467;  7»-2!:  NO-BBC; 
tM-27e;  (Wt-lffiS;  »2-39n. 

App.  Ul».  4-4W;  12-ai;  15-lM: 
IT-S4S;  IS-see:  33-39a:  9D- 
308;  20-554;  !t7-610:  40-526; 
44-583;  4T-S3;  4U-SMI;  B<t-13K 
31T;  B1-4B;  II3-2R1 ;  B7-211  ; 
IW-23Z:  07-412:  73-313;  73- 
38:  SO-150;  K1-!0M;  N2-200. 
«>4:  84-230;  W»-SS7;  «l-*83: 
»S-fl7S ;  100-413 ;  lOB-TTl ; 
113-002;  ll»-7;;i:  118-207, 
407,  411;  l»«-nO0;  llM-783r 
1Z&-603 :  l>IO-34[> :  131-389. 
91H;    1SB-S38. 

MlBi.-.  lV-376;  10-ST:  17^ifl9;  SO- 
49.  ri04;  82-104;  2^-512;  **- 
NiJ:  IM-am:  20-723:  2»-5S2; 
•Xt-ITM:  S4-.T0,  W8;  SB-IO^: 
42-661;  44-.-<0:  4K-34f):  47- 
:   4fl-f>6.   on;   S4-504;    B«- 


1«4: 


-247. 


...      B2-226;     OS-TJ; 

07-143:    72-463;   Hl-420. 
App.     Dtv.    SO-477;    38-5U;  4»- 

KIO:  «7-41»;  73-40;   7«I-11I- 

12U-5D0;  1»4<783. 
MUc    IO-120.    223;    10-311;  II 

fil2.  713;  27-147:  33-439. 
N.    Y.    Supp.    31-7;   BS-afi;  B»- 

436  ;  04-1116 ;  7»*-eO0 :  8T-Ij:; 

9O-403. 
81.    Rfp'r.    14-OT:    17-181:  »- 

486  :  3B-27H  :  ■'M-477  ;  9»-i;i : 

4»-au&;  Sn-438. 
ClT.  Proc.  4-367:  S-120.  3SS;  Vh 

OS.  236. 


s«bd.  a. 

\,   Y.  0O-17;  82-10;  84-2iS;  8»- 

S08;   104-119. 
Unu.     4U-487;     43-&aG;     44-W: 

K3-03fl:  (»-2e4. 
App.     DIv.     B-5I7:    BS-34S;    «• 

213;    S4-230;     llS-776;   >*»■ 

377. 
MiMr.  7-1^;  14-4S5:  10-341:17- 

SB3:  «4-l*.  ^ 

N.    Y.    Bnpp.    «T-ft5fl:   lo».««: 

117-36;   118-799, 
St.  Repr.  30-313:  43-155. 
Civ.   Proc.  T-291:   lft-«t;   il-Jt». 
Abb.  N.  C.  15-342:  XO-32Z. 
802.  „ 

N.  T.  l»T-40:  lBB-404;  186-W 


N.  Y.  Siipp,  O-ulB;  in-!mr.; 
STl;  S3-S0:  4B-:14;  47-717; 
236.  808;  BO-IOfW:  BS-1024;  B»- 
881;  B(l-1028:  BM-M,  860;  «1- 
rm.  970:  02-a44:  0B-Q42.  978; 
04-391.  749;  fl»-37B,  711;  W<- 
KK.  812:  78-841;  70-191,  371; 
_.  ___     ^.„    jp,,,     _.. 


;.  12-57;  17,^68;  tOSM:  »" 
6;    04-48.  ^ 

V.    Snpn.    0-543;   31t-V>:  ^ 
":     M^-10r.2:     W-S8S:    ■"" 


Hun,     a«-aeT;     30-330;     40-IS7 

S3-020;  aS-bOS:   UO'SZ. 
App.     DlT.     IB-UOI:    »X-492;    TT' 

MM;    11O-0T2;    IS2-a7T. 
Misc.    10-322';    1»-I08:    UI-TlT : 

M-a87. 
N.     X.    Sdpp.    28-IOeOl    SO-1038 

48-140:   tW-aOS;   ti7'-2a. 
St.     RepT.    IS-aai:    23-356;    &7- 

S£D;  Bil-lffi.  ' 
~"    .  Proc.  10-S4. 


App.    DIt.    2«-aOS;    32-1531    92- 


N.    Y.  »S>T(I:  124-34:  IB»-<i34. 

Hun.  40-^UT. 

App.   Dli-.    1^2-377. 

UOtc.  I.%-41:  2:t-a4T;  24-5T& 

N.    Y.  Gupp  a»-tifl:    117-26. 


H«n.   1.1-461. 

Misc.  12-19T. 

Abb.  N.  C.  JB-172. 
B04. 

MiKC.   12-107. 

N.    Y.  Supp.    120-431. 
SOS. 

N.  T.  n&-5T4. 

App.  inr.  2B-208:  11»-08T, 

Misc.   211-132;  4B-99. 

N.   v..  Supp.  BO-llOO. 

Hun.  41-27& 

Aup.   I)[V.  14-4113. 

ifiec.  H-150.  ' 

N.  r.  Kuop^^ 29-768;  29-303;  SS- 

BOT,' 

PJ.   V.   107-35. 

Hua.  74-123;  T8-52,  80;  T9.371; 
84*R04:  ft2-2. 

App.  Lllv.  4-42,-.;  ar-filfl;  28-377: 
38-454:  ST'Din;  44-l;ie:  88- 
3B7:  WMn:  T»-ni;  7T-4ia;  80- 
IBO;  1O.1-270,  aS2:  113-834; 
I1A-4N0:  124-573:  120-4  3n  ; 
12tl-473;      129-16; 


127-342 ; 

13:<-36.t. 

Mlw.  9-30R: 


O-204:  14-332:  t«- 

__       B-3.    !«.   ton.   42r. 

2O-a00;  2S.«31:  2S-ia  IB.  Nil 

26-4182:    no-i.i?!:    33-121:    ■14. 

m.    580)    SS-3aO;    3T-2r>2;     80 

647,   (ISIi:  44-208;  BW-107. 

N.  Y.  Supp.  2ft-ai3:  OnSVI.  84^; 


B26:    09-132,    T2S:    71-144:   TO- 
402;    nsii:   HO-552,   HID;  B2- 

]UG-.i:      io3-ioi'6:      112-ssO: 

lia-214:     114-2-.i0;     llS-141; 
121-11U6. 
.  Kep-r.   12-600. 
)b.  N.  C,  29-209, 
Y:   Ann.  Cn«.  i-72;  i»i^;  »- 


N.  Y.  10&-32e^ 

Hun,  82-5S3;  74-123. 

App.  DIt.  B2-44»:  03-61:  77-410: 

00-SI6:    I03-27S,    S82 ;    lOO- 

130:    107-10;    1J3-6IUI,     8:14; 

12n-4.t5;   128-345,   847:   1»V- 

316,  666. 
Ulac.     14-322:     1&-400;     25-24.-i: 

30-43.  48:  33-132;  34-5KS:  3B- 
820;  41-314:  40-146:  Bl-SOO. 
N.   Y.   Supp.   Sl-I3r.:  SS-ii:  «»- 

73;     07-1024:     70-3I1B:     71-144. 

SM:    7&-312:     H3-7S2;    S7-tft4- 

92-1025.  1052;  112-748. 
CIt.  Proc.  23-187. 
Abb.  N.  C.  31-5a 
N.  Y.  Add.  Cia.  1-73. 

Han,  22-684. 
Mlac.  12-167. 
N.  Y.  Supp.   121-1048. 


N.  Y.  Supp.  »0-lft52. 
ill. 
N.'  Y.  isa-4ri8. 
Hun,  20-aTT;  03-191. 
App.  DlT.  4»~384:  9O-S0O:   114 

Misi'.  'j»-124;  54-78. 

N.     Y.'   Supp.     e3-ri72:     («-r.28 
ltM-IW4;    11S...-M:    lSt-718. 


I.  3B.277. 

.  Dlv.  49-384:  114-603. 

rk.  Dig.   1«-213. 


N.  T.  ieo-210. 

Hud,  87-245. 

App.  Dlv.  ai-7:  22-476:  88.133: 
oSl-121 ;      100-352;      114-60^; 

MI»c^«-224  ;  11-85  :  lS-461 ;  40- 

N.  Y^'siipp.  2R-.51M:  82-814;  33- 
1017:  47-204;  4K-3U;  ><fl-!*76: 
i...>.>«.     fla--,16;     llB-1011 ; 

laa-aa,  800, 


.  liipr. 


-127. 


Clr.  Ffoe.  i»-«8.  8U. 
Bow.  K4-S11J  eo-4a. 

S15. 

N.  X.  iaa-2GT. 
Bud,  8»-^0. 

a'    p.   DiT.  9X-1«L 

N.    X,    anna.    80-1122;   BS-SU : 

IXS-lOU;   123-800. 
ClT.  Proc.  1-20*. 
■lO. 

N.  Y.  iHB-eeo;  ino-ais. 

Bub,  TX-80i  T4-424;  79-3S9;  S«- 


App.  Dlt.  JS-4Te;  Bl-BOT;  Tl-ST 
(M-ISO:  Ha-M6;  8T-2W  "" 
121  ;   111-319;   lia-3Ul 


93- 


i:i»:   iin-3Gi;   ii«-82:  IW- 

382,  391;  104-612:  196-149. 
Misp,   M-4T2;  26-39:  a»-12J;  «- 

GIB. 
N.  Y.  SuHi.  IW.1T8;  S«-aGZ:  B>- 

Sia:     6IM2S:     «H-HOa;    M-ae: 

TO-43T:  Tfl-BSl  ;  SB-T88:  «- 


Uuu,  40-1;  01-248:    «B-35g:   M- 

4fi6:  7s-ao:  to-sgoi  tM-so. 

App.  DtT.  lO-aOl;  36-10;:  8X- 
Me:  23-212:  S6-28T:  31-301: 
S8-ie2:    4»-422:    Se-333:    Sl- 

sao:  ea~42i.  433:  i»-]i2:  m- 

448:  76-114:  80-e;  81-143:  »«- 

480:  s»-a2:  »s-i4T:  ot-m.  «;: 

S8-aiO:  111-319:  116-400. 

HLbc.    T-542:    8-22B:    0-3WI:    11- 

4T;   15-2tl:   IT-SS:    16-428:  M- 

— ,    888:    H6-TB.    «0B:    aT-7W: 


44»-3eH;  44-497:  * 


21-840:     20-661:     7T-43S: 


App.  DIv.  12' 
N.  V.  Supp.  1 


N.    V.    B7-3T0:    133-433;    170- 


1-98;  3»-418;  46-304: 


*P&-! 


"^'W 


62:   72-573:   74-1026;  M-7S!: 


__    _.  .        ilO-394; 

127-lSO;     130-637;    131-642: 

132-400. 
MI»C  11-218:  1S-13T:  14-80;  3B- 

524,  620;  Al»-529 ;  4I1-2ST  ;  66- 

472 :  tta-2S«. 
N.  Y.  annp.  2H-564:  60-896; 

188:     Ti-e20;     82-1005;     ! 

88:   111-354;  116-780. 
N.  Y.  Super.  IIO-StB. 


Y.  Super.  H6-141. 
Y.  Ann.  CtL  i-tO. 
623. 

"(.  Y,  103-242:  131-490. 
Inn,  33-2^:  6B-3T. 
kpp.   niv.  117-471  T   124- 
iTbc.     8-54fl;    32-288;    4 


Sapn.   36 
;    ttK-910 


36-787:  34-784;  < 


i(n-62e:  '164- 


N,  Y.   116-lSO. 

App^  DiT.  84-306;  SB-MT. 

Sloe,  aesot. 
.   Y.  BuDp.  82-642. 
Civ.  I'lW.  14-443;  21>». 
A  Lb.  N.  C.  14-Sa. 
Dem.  2-429. 


Hui 

App.      OIV. 


1:  61-49. 


_.J;  77-427;  78-5^:  76-164; 

86-94;  87-340. 

App.    DlT.    3B-1S6.    608:    40-623: 

■0-422;  6S-234:  66-52;  61-100; 

76-300;  106-56;  108-317: 114- 


:    II6>769;    166- 


ClT,  rroo.  T-J4I;  8-H3;  Xl-oa. 
Week,    llig,    IKl-iWO, 
N.  V.   Ann.  tns.  T.3T4. 
Sabd.  1. 

N.  Y.  133-278. 
Apu.  Ulv.  4T-302;  117-124. 
If.  Y.  Bupp.   103-386. 
Sabd.  a. 

Hud.  24-348:  2T-3T0:  41-^9;  49 

308;  74-347. 
App.  DIT.  84-300. 
Misc.      IH-ffi»;     20-20-2;     2T-4M: 

31-275. 
N.  Y.  Supp.  05-1004;  IW-4111  64- 

«B 
St.   KopT.  2-BTC. 
Civ.   Proc.   It-B;  lB.ae4;  1»>243. 
AliB.  N.  C.  aft-4. 
Pnly,   13-30. 

oxe. 

N.    Y.   B4-r.74:    »»-.174;    110-ir>0. 
Unn,  2S-I58;  «T-38a;  41-ri8:  4V- 
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84-553:  40-408:  .44-iBl:  4H- 
623;  ISI-538:  02-617;  e6-E20; 
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3Se,  0T4;  Oa-lI6;  O»-(l80:  l<M- 
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00-387. 
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SB-125.    OOT:    26-152:    89-100; 
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4S-3a3;  B1-42I. 
N.    Y.   Snpp.  9-802:   33-348.   802: 

3B-38S:     47-01;     BO-132;     Kt- 

10S4:    B4-924;    B6-202;    63-447; 

06-118:     89-CSp:      T1-J4:     73- 

1010;     77-9r.n;     TK-IOIO.     IMS; 
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872:    24-041;    aO-52B;    60-874; 
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8Bbd.  a. 
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S4-lt7;  «6-B73. 
Add.    DIt.    18-2XS;    36-506;    44- 

313;  76-116;   08-STS;   110-385; 

lSB-780. 
HItC.  1S-8B;  lS-412;  17-242;  42- 
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K.  Y.  Supp.  11-480;  13-426;  16- 

886;    2W-Tea;     07-458:    t(4-64U; 

7O-»40. 
Bt.    Reft.    BB-MO;    67-302:    36- 

463;  48-B25;  S8-S51. 
Clr.   Proc.  4-320;  11-41;  17 

IB-OB;  21-148. 
Abb.  N.  C.  l»-3Ge. 
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N.  T.  73-1;  76-590;  80-547;  »4- 

614;    81-668:    B3-Q3;    108-135; 

141-139;  147-820;  173-388. 
Bub.  4-315;  20-203;  27-242;  61- 

2T1;  44-70. 
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^;     53-88;      7B-47;      SO-540; 
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App!    Dlv.    36-19;   46-2:   06-128; 
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App. 


44-118, 


47-1fi: 


JWI-04 


„..     ,.-118, 

440  ;  JW-flOT 

11M-6S0:  12O-3U0. 
Mine.  12-525:  14-3ST. 
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Misc.  I4-.'t4e:  10-411:  20-96:  20- 
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App.   DIT.  2S-349;  82-47S!  114- 
f;ia:  11I»-S1M. 
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App.  DiT.  H--.7S;  IK-SlS:  H- 
IGL;  St-»«:  T9-175;  M-M: 
nR-2(S!;  OK-an:  llT-fO;  US- 

naa,  a4i;  iim-km:  iss-tsx^ 
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iopp.  2»-798:  47-501:  »■ 

100-2l)I):    10T-T49:  iU> 
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B«-2t«:     73-400,     680;     TS-432; 

7«-ise.  311:  nti'2:  ~-  ■■"'■  ""- 

■•nH :   «9-285      " 


iou-111 


K-4a»: 


I04-S87:  iix-:iM>:  iiH- 

Bt  Repr,   00-433. 

N.    Y.    Ann.    CiB.   7-14S.    1 


Bno.  nO-443:  Ofl-IM. 

Apu,  IHv.  «-inn;  :i7-;Eti:  .-iif- 
4n2;  Brt-M:  H»-T7;  «*-27B;  73- 
601 :  7N-.lfl7 —  "■"■ 


MlBC.     8-149:     17-451;    n-lH; 

Xr-lOI:  39-6U. 
N.  Y.  Supp.  Kl-31g;  00-280:0- 

4*0:    04-518;    74l-ai8;    TS-IIIID. 

1102:  JZ2-4t20. 
N.  V.  Ana.  Caa.  1-42. 


aK-472;  SO-I80:  n- 


Dlv.  T»-«)I 

N.  Y 

-','SS-t^ 

M40. 

x!"i 

Dlv.  7».^1 

Supp.  7»-2! 

Hun. 

BO-443. 

App 

DlT.  01-77 

MlBC.  »0-3B. 

N.   ¥.  Supp.  72-52;  74 

142. 

N.  V.  3-281:  OS-441. 

App.  DH.  Ta-HOl. 

N.  y.  Supp.  To-asa 


.   a7-ei6:   70-44;  It- 

h:  iio-isa. 

tep*r.    lZ-714:  X»-1(M. 

te'p'T.  43-370. 
X. 

,   »&-ai3:   40-«M;   «3-3& 


24-220:      2»-__,. 

...,.:  SO-36T.  «3«:  31-48;  38- 
324:  3S-580;  38-221:  41-5«t. 
N.  Y.  Supp.  31-87(t:  SB-3SS-.  »•- 
OOS:  4-t-lOfl;  SO-TtMl.  lOfllt;  B8- 
1045:  OU-011;  Ut-131.  9liS:  02- 
332.  393.  S81;  04-2r.2;  00-678; 
(IH-IKS:  77-.TO.  134;  7n-31.1,  47" 
HA.37;  K2-M9:  KO-H:    S7-nT 


1S4S. 


DlT. 


,    <I3>344:    7S-4ee:   8»-4^. 

Dlv.  SO-S2:  72-601. 
'.  Siipp.  <KI-440;  76-Z& 


N.  Y.  aS-43S:  134-133. 
Hnn,   4S-S2;   ^B-.^te:  W-42T 
App.  Dli.  ((O-.160;  T2-W1:  "•■ 
IW;    11B-24S. 

N.  Y.  Supp    e»-!i80;  70-216;  »- 

9t.~'HepT.  10-714:  OT-IW 
flnhd.  2. 

Hun.  7»-«32. 

Abb.  N.  C.  18-X47.. 


N.  V.  ITS-Ha. 

Hun.  n^tJ. 

Apo.  DiT.  BO-366 :  TO-acn :  ii»- 


App.  Dlv.  T2-601, 
N.  Y.  Supp.  T6-SS& 
1831. 

App.  niv.  78-6"' 
N-  ^.  8upF    — 


S«bd.  1<. ' 

N.   Y.  H4-M3:  04-589. 
Aup.  DIr.  01-31:  8*-<TtL 
St.    HcKr-  46-109. 
Civ.  Proc.  B-87. 

MlM>.  ei-208i  04-603. 

MIh-.  »!-»»;>  ««-«oe.   . 
IM04. 

MiBC.  il««e03. 


1.  7«.2B8. 


Hud.  B7-£». 

App.      Dlv,      Ta-60t;      »»»-! 
llft-ei>». 

msc.  iT-eso. 

N.     Y      Siipp.     76-358;     »»-27«: 

1 04-290. 
CU.  Piw.  7-100. 
1SB3. 

Hnn.   7»'>48T:  S7-220. 
App.   Dlv.  72-a)l:  lSB-416 
N.    Y.    Supp.   7«-So8;    11I»-UM. 
St.   Repr.   1Z-71S. 

Hnn.  7»~iSt. 

Am-    DlT.    34-59:    7».«>ll    11» 

Mtac.' 42-335;  KS-20& 
N,  Y.  Siipp.  76-258. 
Ctr.  Proc.  7-MO. 


App.  Dlv.  72-801. 

Paige.  6-iGt:  B-2a 
1SQ7. 

App.   Dlv.  72-601. 
N.  ¥.  Supp.  7«-S&a. 


tt." 


DIr.  72-001. 

Supp.  76>2G8. 

18S0. 

N.  Y.   178-404. 

App,  Dlv.  BO-seS:  72-601:  110- 

i<iS:  Mix-iiii,  24S^  ia2-iHH. 

UIhc.      »'.40n:      IT-Wl;      X7-1U7: 

3O-80B. 
N.    V.    Hiinp.    OH-SaS:   »4-4;   7«- 
^B:  122-620. 
1801. 


K.  T.  1 


I:  loi-i 


.;  171-170. 


i 


:W7;  l<M-32.'>;  1WI-H7U. 
Mlw.      H-So;      10-3ST:     25-4(U;  ■ 
S0-2i  S1-42B;  1W-4T3:  BO-T17; 
BI-64H:    W1*WH^    Il4-tii};(. 

N.  Y.  aupii.  .(■i-.'c.i;  so-oM:  «i- 

430;     05-570;    T.-*-«l8;    70-87*; 
77-748;    llft-SM. 
AI.I>.  N.  r.  17-338. 


N.   Y, 


.  301. 
t-212. 
I.  Caa.  10.44a 

^-255.    265;      112-10*;  i 


.   DlT.  ».3E:  4.1-582:  TO-20B; 

■rtl-l'-M;      123-ini);      124-703: 

uiR'-,  H«io:  24.ift>a:  >7M29:  aa- 

0117:  o4-8oa. 

N.  V.  flnpl",  SO-677!  B4-W7:  Ol- 
448;  DI-IL-n';  llt<-6S9. 

at.  R(Ti'r.-i«-ae. 

N.   Y.   10B-2r«;   112-104. 
Hod.  4R-534;  S1.S93. 
Anp.    Dl*.  »-t«;  «3>S1. 
Mlw.  K-KI2:  «4-fl03. 
N.     Y.     fiopp,     80-077:     7<V-252: 
114-015:   121-6M.' 980. 
IROO. 


Ml.<r 


B-718. 


;   4B-234:   47-7;  7»- 


llun.   2 

148. 

App.   Dlv.   47-12K:  01-31;  S0-T3. 
MlBC.   03-171;   «4^«. 
N.     Y.     Siipp,     TO-eS3;'  tlO.410: 

114-615. 
St.   Kfp-r.    ^4-951;  4 
Abb.  N.  a  17-8SJ. 
Dem.  4^>a 


Bun,  14-^5!  10-587:  36-l«S: 
81-2,16;  SS-I71. 

Afip.  UK. '3-280;  K-Cffl;  81-308: 
32-^70:  4O-I00:  4S-318:  <»- 
277;     71.I04:     73-29:     Ra-,-US; 

tu>2lM ;     tm-ldft :     107-406 ; 


N.  T,"'»iiip.  »5-niin;  6»-7nS:  70- 
170;    7B-728;    76-406;    80-677; 


Week.  Dig.  25-256. 

isra. 

N.  V. 


i¥rc 


DIt.  1O7-406;  ia«-422. 


N     Y.    SopP.    W-T28;    »l«-t(lia; 
119-9U4. 

--,.  40-406;  TI'IO*. 


Civ. 
1ST3. 


I.  14-146. 


«;..l 


'  n-2as:  is-ies:  an-sai:*'*- 

BB;    Bl-a38;    ««-aT8;    flT-MU; 

IIM-TS.  

a..-,    ia-300:    in-2T3:   B8-322. 
,    DlT.    10T-466:    lia-BOO. 

Supp.     7lf-TZ8 ;      90-481 ; 
00-748:  I1B-1OT6. 
App.    Dly.    40-406:    Tl-104;    88- 

N.  Y.  Ann.  Caa.  4-S51. 
1S74. 

N.   Y.  I«e-12W.  

App.  DlT,  4O-40fl  ;  Jl-IM  :  HW- 
400. 

MUc.  na-HO.  _      ,_ 

N.  S.  Supp.  T11-T28;   1»B-101«. 
N.  Y.  Adp.  Can.  4-3.11. 
Barb.   0-481:   lO-BBS. 

Aop.  I>l*.  71-104;   107-466. 


N.  Y.  Aun 
1870. 

App.    DIv. 


Add.  DIr.  lB-341;  S4-S3: 
406:  41-380,  538:  »«-tIl: 
M,  277  :  71-104  ;  »M-;£11* ;  1 
««B:  113-900. 

Wm.  ai-2iu:  tw-MO. 

V.  Y.  iiupp.  4»-Dbl:  OB-708: 
170:      7S-T23:     SO-748;      1 


■  8H1. 

Han.  28-1. 
Wpnd.   11-28. 
Hlic.  »»-74». 
1»N2. 

N.  Y.  8opp.  7» 

■  SS3. 

N.  T,  11-fll. 

App.   Wt.  4»-( 
188B. 
App.   DIt.  48-1 


App.  DIt.  48-9B-  81.401 
N.  y.  8UVP.  H0.9M. 
1NM8.  _ 

N.    Y     0-170:    M-^9»:    BS-40>: 

182-36B. 
App.  DIv.  43-Ki.  1«8:  81-804:  K»- 

MIM-.    B-r.32:   34-SSI). 


Ml8< 


V.  ia-4S8. 

in.     DIv.    38-126;    40-406;    7»- 
104  ;__107-4e«. 

ipii.  so-MEi:  7S-28:  iis- 


1018, 

How.  ia-^jii  ■•-« 

Barf.   S^«£L 
N.  Y.  Ann.  Cm.  1- 
1818. 

App.  DIt.  4O-406: 

WO. 
Ulw.  Cl2-[>40. 
N.  Y.  Bapp,  TB.T2f 
Hon.  Pr.  12-407. 


Mlac.  8-587:  W-Tl. 
1803. 

N.   Y.  BO-599. 
kllBc.  13-72. 


App.  DIv.  44-<83  :  «l-447. 
N.  Y.  Supp.  81-33;  70-«!». 
N,  Y.  Surf-  !»-»«. 
18&4. 

-  rti.  W-289. 
IPB.   O-lDl. 

"y.   BO-176. 


11-447:  7!U12t. 

J:  TO.«W[  77-410:  1 


Hqd,    14-203:   a4-«10. 

N.   Y.   ST-lOe. 

Mlac'.   10-134. 

N.    Y.   Snpp.  SttHIS. 

App.    DlT,    IK-ai!):   13a-(S». 
N.   r.  Hanp.   1S1-3B0. 
N.  Y.  Ann.  Cdh.  4-1T4. 


N.     Y.    111-4:12:    23-405:    24 

SK-%2:  mi-r>23:  Bft-:^: 

110-504:     117-542; 


203: 


is-sos: 


4-58.      14.-.; 


T»-152i 


iae-203: 
lOT-aiu. 

Han,     4e-(>R8:     4»-58S: 
TB-5T7;   83-307. 

App.  DIt,  8-510;  11-163:  12-31, 
a«,  S24:  13-170;  1-l-Sl:  21- 
"-      ~~  ■""      ■"  —      24-113: 


n-aoo; 
.   213:   I 


i'T6: 
1-170:   «•>- 


11:  _...    . 

484:  Ta-36a;  Tft-aTil:  SO-34.1: 
83-342;  84-550;  HS-25&;  HO> 
2fl2:  01-584:  &4-3.'>:  (Ml-l.-K):  tH4- 
ia»,  378,  SS2;  9».«04'  102- 
607:  lOS-430:  100-8I2.  ISM; 
lIS-143.  3Gfl,  744  ;  11B-70,  73, 
no.  100:  lltl-128,  T14:  128- 
58»,  817;  12;i-3tl1;  134-.'i.'>^: 
128-544;  134»-387;  1H1-44S, 
HXi;  13n-3-.>U, 
MlBc.   »-S»:   15-08:   1«-07T;  2ft- 

60:    sa.720:    8»-i23:    43-ei5: 

N.  Y.  i«upp.  ao-ntl;  47-235:  48- 
ae,  U40:  RO-lW;  OH-.'ilM:  8.1- 
49:  88-1108:  aH-l<ir«:  TX-roiS. 
1053;  TB-296:  sa-SWI:  84-lor.3: 
8e-,-S0:  8T-67,  B25,  IWB;  BO-55.1; 
»2-&14:  »4>203:  B8-244:  1»7- 
1107;  ft8-MT;   10U-T31 :  lOT- 


riT.  Proc.  lS-391. 

Abb.   N.   C.  20-203:  Sl-24a 

N.    T.   Sufwr.   (H-146. 

N.    Y.    Ann.   Cae.    1-387;   4-0;   B- 

121:  0-304.  D.,  385. 
OoaiHilr.   I-S6S. 
1003. 


87-006;   88-^7:    ftB-740:    IbW 


1S-M7. 


270. 
CIT.  Proc 

N.  Y.  Ann.  CaV  S-Ul. 
1004. 

N.   Y,  98-523;  110-504;  117-M2; 
14S-a03;      177-384;      183-407. 
Hun,   78-278;  87-411:  88-304, 

App.   niv.   e-43:  s-sio:   s;i-m-.: 

ae-134;  ai-450;  47-472;  71-14: 
7»-l:  73-170.  aoo:  81-017:  84- 
350:  8S-4T7:  80-252:  »l-33: 
eH-.380  :  UO-lNu  ;  108-2G1 : 
1X1-128,  714:  122-508:  lUO- 
38T. 

Mlsc,    13-08:   10-C77:  36-708. 

N.  Y.  Bnnp.  34-350;  IS2-S36;  Wt- 
580  ;  WI-U23  ;7W-740,7r2  :  81- 
B5«;  87-000;  108-463:  1U7. 
401:  114-803. 


i 


8-B23;     142-2a'!;     107- 


84.:ia9:  81^17; 


:  Btl-ior.;  87-411. 
2-31;  B3-1.15:  M 
' ;     47-472;     5.t-4J 


2B2:   1O8-250:   i_- ,    .„, 

N.  Y.  Bupp,  BB-740. 
Abb.  N.   C.  31-2411. 
iniMI. 

N.  Y.  M»-122;  13S-S1T:  100-234. 


;   6X-.55R:  70-1100 


^272:  44-,104:  4S-37:  83-474; 

il-OB;    llU-13. 

ic.  ,11-300;  42-76;  4S-I«e. 

SB-3;    80-640;   e4- 


N.    Y.    Siipi 

283;  82-401;  BO-1042. 

ieo8. 

N.  Y.  24-20:  100-203. 

Hun,   70-301, 

App.  Dlv.  44-304;  88-474. 

Ml9e.  4n-lG6. 

N.  Y.  Bupp.  «»-e40. 

leis. 

N.  Y.  112-626:  lB2-fl9:  1B«-4(B. 
Hun,   20-253:   41-102:   eS-3U3. 

'7t  "■ 


117-MS;     126-774:   '132- 


27T. 

MIdc.  27-500:  SO-flEi;  33-001;  40- 
!M:    40-152;    BW-320;    111-429. 

N.  Y,  Sunt).  R»-VI2:  411-587:  d- 
801  :  83-340 :  68-200 :  »3- 
1101:  ON-Wl:  100-4IH;  111- 
116:   117-20:   121-1048. 


:.  Hep'r,  3-262;  38-337;  4T-781; 


low.    S7-2Ki:   lSB-48e. 


Snbd.  3. 

N.  Y.  sa-4(e. 

Hun.  »0-lM. 
App.  DIT.  33-160, 
Mist.  IS-BOT. 
Aljh.  N.  C.  tB-iSa. 
Wt«k.   Dig.    IT-239. 
1914. 


I.  8-896;  0-193. 


tf& 


t»\. 


.  T.   Sopp.  B-1-810;  80-334. 
St.   R^pr,   10-811. 
N.  Y.   Anil.  Can.  B-2ffi. 
191S. 

N.    Y.    8-148:   T3-20Z:   123-551. 
Bqd.    3T<r>33;   40-31fl. 
App,   DiT.  4«-587;  72-60;   lOZ- 
404:   112-501;    llN-24fl:    IW- 
S4. 
MUc.    13-7-J:  03-80:  OO-IT. 


N.    Y.    04-431:   04-155:    136-454. 
Hua.    la-SM:    lH-47:    W>-ie3. 
App.  DIv.  —  '■"' 


_...     27-Soa:     28-253; 
;    SX-OTT  :    3W-08 :    IW- 


N.   V.  Supp.  27-28$;  **^atA:  47- 
B50:    B&-386:     ISS-341;     0»-14»: 
OU-asitl  7tl-llOU;  1U7-310. 
1018. 

N.    Y.    01-542:   74-234:    ia»-232; 

iaa-80:  i«i-3,<3. 

Hun.    aB-623:    XI-4S4.    575:    32- 
12;     04-614;     71-477:     B2-57B! 


291. 

Civ.  Proe.  14-lSG. 
Abb.  N.  C.  21-Se. 
191ft. 

N.  Y.  10O-178.  192.  IM,   107. 
App.    Dlv.    70-145:   H2-457;    K4- 
240:   ti7-I»8;  »»-4H2;    1)2-210: 


•0-76:  «»*-a;i. 


07-90: 


N.  Y.  Sapp.  77-373;  $i-S3t:  8fr 

B!t4:   Mi-K5ti:   1W4-109:  ivr- 

3(12:  111-74^.. 
K.  y.  Adh.  Cas.  6-130. 
I02O. 

N,  Y.  lft»-17B.  102.  Iftt. 

App.   DlT.    lS-225;  33-226;  IIS- 

N.   Y.' Add.  Caa.  »-13a 
1921. 
N.  Y.  74-234;  133-62;  lVO-179, 

162,   f" 


N.  y.  Supp.  84-596. 
N.  Y.  Add.  Cai.  »-]3a 
1922. 

n.  Y.  183-92,280:  IIMKITS,  102. 
106. 

Mlw.  fl«-221, 
N.  Y.  8npp,  K2-673. 
Abb.  N.  C.  a»-334. 
Kpjea.  3-562. 
N.   Y.  Ahd.  Cas.  «-130l 
1923. 

N.  t.  lWO-178.  182.  166. 

App.   Dlv.    13-225:  32-22S;  lU- 

:;io. 

Misc.  27-529. 

N,    Y.    Hupp.    EW(-412;   llO-TSL 
N-.  Y.  Ann.  Cm,  O-130. 
1924. 

N.  Y.  10O-178,  IB2,  196. 

App.   Dlv.    13-22S;   32-226;  ll>- 

S.  Y.  Ana.  Cast  0-130. 
1920. 

~      120-280:    12S-81!:   130- 


*Si 


.194;     102-308;     100-377: 
403;    170~43J;    177-50S:  IW- 

Hdd,  34-148:  60-32;  6O-210;  71- 
422,  542;   74-8;  83-00;  (W-^H. 
DiT.  3-185:  it»-M8;  19-3M: 
_  .-I-£;  23-120:  :m-74:  K-3S: 

an-141:   33-0:   34-ie8;  44-Hi: 

BO-3S:  BB-4];  BH-1I6.  BM;  «T- 
868:  «*-a3:  «9-17T;  70-)«; 
83-107.  118:  tMi-4<tl:  103-.U1. 

340:    104-34:    ii2-ea7:   ii3- 

634;   117-llUO;    ■34-:!i2. 

MiBC.  0-407;  SB-etS:  20-228:  M- 
496:  38-105;  4»-020;  48- 
8:1;  07-388;  60-424. 

N.  y.  8upp.  44-707;  47-402:  «- 
1088:  B4-47B.  48U:  BO-8U:  W- 
682;  61-670;  03-659:  0T-2J:  •>- 
101,  OBI:  T3-in03;  74-W3:  7»- 
7T9  :  89-112  ;  92-484  ;  W-319: 
90-81;  122-032. 
1926. 

N,  Y.  H-,*(7&  390:  13-S2;  T3^«S 

Hun,   BS-284j  T4-att;  8T-Uft 


3oi:  »s-586.  Ba."i. 


Mlsr.   ;M»-fH«:   OW-I40. 

N.   V.   Supp,  34-zaS:  <M.88!;  < 

102T:  tfiCaos. 

N.  Y.  lOT-223 

Hnn,  ST-510. 

Anp.  Dli-.  4r-l]n;  »K<«8e. 

Mlse.  30-r>f)G;  mi-140. 

N.  T.  Soivt  fl»-K>Z7:  SB-IBS. 

App.  DiT.  4T-11B;  76-961. 
N.    T.    8n[>n.   S4-a». 
lIKtO. 

N.   r.   li>7-2». 
App.  DU.  4»-ll». 
Ml  HP.  <10-140. 
N.  Y.  Supp.  03^1027. 


iSK. 

N.   T 


Dl..  RT-0;  RS-5,S5. 
80-5% 
Snpp.   O3-102T:  85-103. 


.       _.  7B-31S:   Hr-225:  114-318. 
Hlin.  T3-428-.  8T-510. 
App.    Div.  ST-4. 

S.    Y.   121-194:   141-138. 

Hnn.    3-TOa;   M-313:    l»-<IKi:   37- 

303. 
App.   Dl 
MIbc.  1B-.,.,„ 

aau;  5o-^.  <,  . 

N.     \.     Supp.     (VU-«»5:     ttO-633: 
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App.   IHv.   117-288. 
Misc.  BO-329. 
1»43. 


Ml 

4UB. 

193K. 

N.   y.   141-138. 
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iai7-«n.-!;   I30-U;!7.:   1»4-SU,  08. 

Ulsp 

92.  " 

1076;  M-7T0;  l03-ua.  465; 
104-447;  TUS-844;  114.401: 
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N.  T.  8npp.  5»-Iia:  T8-1T5:  83- 

2W. 
Civ.    Proc,   11-180. 
Wfet.   D1(E    2Z-5U5. 
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'      Snbd.  4. 

App.   DIr.    1BI-S14. 
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438;  Bl-lOO;  81-258. 
2140. 

N.    Y.     72-413;     fi2-,^^S:     08-9T; 

»7-so-'t:    »N-33n:    luv-ss.  eso; 

12<t-i;i7.     361:     131-664:     1^2- 

317;  mo-184,  476. 
Hud.      24-60:     2»-126:       nS-SiS; 

4ft-5fl,     310;     47-4,-il;     SI-313: 

S4.4in. 
App.    niT.    2-444;    B-«Sn:    SA-SS: 

3B-76;    87-45:    B4-615:    74-58, 

004:    rr-iTM:     7«-2jn;    8<I-3I'!: 

n»-345:     UO-g;     OM-S20:     lOI- 

•jiSj  431:  ^i^-t'i-  'i*:3-  79.; 

Mlw, 

4S0:  ua-ts*. 

N.  V.  Rimp.  2.t-S74:  GO-lllS:  80- 

194;    KS-IH2;    W7-72;    MK-lOflH; 

ftO-lM:    9I-TIj:    mi-soi.    HG2; 

9B-1045:     ll»H-726;     lll-i':;*, 

112-1301  12X-D4. 
St.    Rppr.   »-609:  4A.48:  69-623; 

70-846. 
Atili.  -N.  C.  IT-.^ftfl;  20-4.". 
Wfpk.    Dig.   ia-207;    1«-158:   17- 


169. 
N.  Y.  A 


I.  2-S46. 


»t.   Rcp'r.  3S-413. 
f:iv.  Pio".  ©-388. 
Subd.  2. 

App!    rm-.    132-668. 
St.   Itop'r.  3.1-413. 
Sobd.  3. 

Hun.     3-1-322;     30-lKi;     44-570; 
47-452;     (W-BK8:     74-110;    85- 
608. 
App.    Dlv.    4-2S1;    a2-lH3;    133- 

668. 
N.   y.  Supp.  23-113, 
Civ.  Pr.it.  9-338. 
Snbd.  4. 

N.  y.   112-609:  II»-rj)7. 

App.    I>lv.    l-i>;:4i   4-2611;   2a-5nj. 


■   123-63T:   14a-3j4, 

Him.     ao-603:     44-2S5;     '""  ' 

74-254;   e2-58». 
App.  Dlv.  2-53a; 

fo«-eoT. 

Misc. "" 


4-ZQ6:  4X-B68: 


„,.    ..T,. ..    11-577:    15-110;    _ 
813;    87-87,    131:    a»-838;    83- 
966:  sa-eSA;  »»-aL3:  4I«-209. 

Abb.  N.  C.  irsii. 

N.  Y.  100-89;  100-M7:  110-4M; 

Xia--j07;    ja«.147.    380. 
Huu,     4a-S81:     44-293;     •0-2M; 

»1-<H:    Sl-313;    iW-140. 
Ann.    I>lv,   1-70;   2a-174:   30-M7 

TT-14B-  t»«-28S;    134-165. 
MlBC,  7-206. 

N.   T.   18a-3ffr. 


,    DlT.   4a-2Bl;  TT-IBO; 

i'.   8upp.  4»-!OT;  I»-10;  »•- 


Mlfio.   30-843, 

App.  DlT.  7T-M9. 
2146. 

App.   Dlv,  4-544:  T7-149. 
2147. 

Hun,   40-176. 
App.  Div.  77-15ft 
2148. 

N.   Y.  I48-22S. 

Hun.  82-258. 

App.    Dlv.    BT-161:   Tr-149:   BO- 

12:  120-469. 
Uisc.  34-25. 
N.  Y.  Supp.  114-480. 
2231. 

N.   Y.   2S-66:  16W-380. 
Hud.   2.1-270:  40-349;   se-241 ; 
OU-541. 

DiT.    S2-114:    B4-e28:    SO- 
64-378;    OS-IIO;     70-1*0; 


114-7T1:      ll»-23e;      11«- 

121-618. 
it.  RepT.  23-01:  40i.«9:  «*■ 
Uv     l^roc.    14-347;    lB-447: 

227;  1»-217. 
D»ly,  13-275. 
>.'.   V.  Ann.  Cas.  O-Ml. 
Sabd.  1. 

N.     Y.    38-451:    44-480:    M- 

7«-a01.  574:  127-1711. 
Huo.  ftT-3. 

App.   Dlv.  5-fi90;  BS-141. 
Misc.  B-186;  11-351;  211-732: 

MB;  42-a2fi;  Bl-liaa;  ttXHM 
N.    Y     Siipp.   B-24;  tM-1(»i: 

712:   IlKlOBO:  llW-1118. 
SI,  HppT.  53-58. 
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abil.  X. 
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117:  127-81 
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1-264:    41-382:    «8- 
.  "«12;    SS-730:    *9- 


N.  V.  Siipp.  6-304:  4S-ei8:  EX- 
lOT;  S3-78S;  BO-15S;  SA-4I«: 
tl2-98-l;  Wl-16;  I«a-BIS;  111- 
8.10;  121-208. 

St.  Rcp'r,  2».«54;  4»-n7:  B>- 
480:  K3-380, 


DiT.   i;i4-287. 

..   II-STkI. 

V.  Snpp.   104-748;  »1* 


;    110-. 


527:  132-31)1:   1S4-2«1. 

MiBc.  n-47,  90:   IO-740,  i»-ri2i: 

21-479:  a7-7M:  57-430:  !t»- 
347  :  40-548  ;  41-t«2  ;  43-6811 : 
40-2ii4:  47-632;  nft-HIi,  Oil: 
B8-216.  946;  ra-48T:  02-231, 
4118.  513. 
N.  V,  Siipp.  IP-Mfl:  47-r.fl3:  SO- 
112:^74-108;  74-243:  ™-!"^ 
100-808:  11O-1044;  llU-lU.iH 


at.  RepT.  20-654, 
Civ,    Proc.   S-17S;   18-418. 
Sabd.  4. 

Abh.  N,  C.  Z1-3IZ. 
Duly,  11-153. 

"mIsp,  'i«-00:    lO^HO:    50-148. 
N.  Y.  Supp,  08-104. 


App.   Dlv.    7<l-«e:    1IO-12. 

Mlsr.  (»i-540;  n2-.-.17. 

N.     Y.     Supp.     56-761:    ■1-.W4; 

OV-775;  100-808:  1I3-IU5& 
ClT.    Proc.  fi-42»:   12-3S9. 
N.   Y.  Anp.  Cm.  »-26I. 
8«bd.  t. 


Mlsr.  i 


.2B7:   ieS-S34. 


Y,  Supp.  83-1067. 
8nbd.  Z. 

ITiiii,  62-350:  8B-M2, 
App.  Dlv,  4O-210. 
Mlic.   24-735;  48-187. 

Hiin.  m-ao, 

Mlsr.   l«-4ia 
inb'd.  4. 


Hlac.     SS-31R:     Wt-Ma;     03-M1: 
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at.  RepT.  10-988. 
Abb.  S.  C,  1S-S5. 
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N.   Y.   130-SaS. 
Hud.  78-40S. 

App.  olt.  (MM3T  i  r«-e6  i 

UiBC  's-4B3;  aH-S4G:  Oi-H: 

N.    V.    »upp.    OS-460;     1OO-H08: 

IIS-IOSH;  114-14a. 
Abb.   N.   C.  s»-se. 


N.   Y.   KX-445. 
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i 


N.  y.  a 


I.  Caa.  B-2eL 


N.  T.  188-229. 
UUD,  28-284. 

App.  Dlr.  VS-11S:  7e-ga. 
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._..     -  .  _..;     54-110;     «-l-3... 
TA-M;   S3-1S7:    lOS-rAS:   113- 

Mlsr.  V-453:  10-74G:  12-8)7:  l-t- 
29;  1«-KM;  lH-2ili  20-1311.  33|1 
23-232.  234:  2R-is;2.  sSi:  2M- 
63U:  S7-4M):  4W-204;  4^4(M< 
E2-I5U;  Rn-2411;  1MMU4;  SN- 
■2i6:  «1-S.1,  228.  234.  HSK.  «-'i3; 
OS-2a. 

N.  T.  Supp.  aO-24S:  311-145;  43- 
9tS:  B*J-2»1.  303:  63-111G:  BS- 
313:  59.G63:  60-1040;  4HU337: 
ra-lOS:  7B-1080;  7S-MK;  Krt- 
lOlG:  81-642:  H4-228:  8«-l!>^. 
8»4;  »V-2iS:  I01-8U3:  1U7- 
12H.  694:  lU8-72a:  lOft-r.n: 
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1-B,     4ir.:     11«-G91;     nt-31B; 
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ClT.   Proc.   1»-21J. 
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N.  V.  AuD.  Cas.  2-14S:  »-261. 
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N.   Y.   IU«-a2S:    13&-S38. 
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Mine.  aT-72e;  40-MB:   4»-4n.-t. 

N.  y.  Supp.  08-270:  IIS-IOSH. 
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N.  y.  Ann.  Cag.  0-201. 
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App.  r>w.  7«-9e. 

Mlxc.  lR-241;  IIH-S4& 

N.  Y.   Slipp.   K4-0SO:   1O&-80A. 
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How.  aa-*. 


Uun.  20-549. 

App.   IHv.   76-oa. 

Ulsc.    12-150. 

Civ.  Proc.  15-411. 

How.  N.,S.  a-8B. 

N.  V.  Aiiii.  Can.  9-2C1. 

App.    EIr.     11-2C3:    41-382;    76- 

90;  122-.',84. 
Ulsc    11-3SG;   40-207;    47-033 
N.     Y.     Siipi),     «3-ir.O:     «il-tH2: 
107-004:  i21-288.  ' 

N.  Y,  Ann.  Cas.  0-261. 
Subd.  1. 

Proc.  8-173;  13-52. 


.  lOS-5 
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N.  Y.  Supp.  S8-41M. 
So  ltd.  3. 

Misc.  30-120. 

N.  y,  »upp.  •1-7M. 

CIt.  Proc.  13-02. 

as4i. 

Hiin,  Hl-310. 

App.  i>iT.   T«-9«:  10©-6M. 
N.  Y.  Ann.  C.a.  0-281. 
2242. 

N.  y.  18»-234. 
App.   Dlv.   7«-9fi. 
N.   V.   Hupp.   122-421. 
N.  y.  Add,  Cos.  »-ani. 
2243. 

App,  DlT.  76-00;  lOS-SM. 
N.   Y.   Super,   m-TiM. 
N.  V.  Ann.  rax.  D-2U1. 
Xt44. 

N.  Y.  1S2-234. 
Hun.  64-153:  »I-2B4. 
Apr.    Dlj.    46-343;    BS-510:    67- 
50;   72-riWI:    70-90,    371;  Kt- 
151:  121-HrHI:  I2H-S04. 
MIsp.    0-40;    10-745;    I»-4I.    2rrfl; 
14-570;     MI-014:    22-201,     UI3: 
26-682;     28-552:     SO-2S7-     33- 
IIH:   :iN-I23;   41-6S4:  SN-537; 

no-4S3:    «o-e<>;    oi>.40:    U2- 

N.  T.Simp.  !t1-fl04:  34-163;  49- 
1113;  niUTnn:  (tl-SM:  «»-4n2: 
A4-131:  e<t-1W4:  07-181):  7:1- 
4T2i  70-B73;  77-01:  7*UT13; 
»l-:iT4:  N2-.M3;  84-.5W;  »2- 
If^Mi;    &0».7ia;    11U-99I;    113< 
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224T. 

N.   T.  7«^84. 
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:  4r-0.T-':  5»-^^7. 
^.    »4-lAi:    M«-242; 


Hovr.  AO-439. 
N.  Y.  Ann.  r«B.  ■-261. 
2248. 

App.   Div.  TO-96. 


MlMC,  t-U 


N.  V.   70-180. 


App.   DIv.  BS'-HIl  :   7».»0; 

MlHr."*8-.163:    0-4C:    27-179:    28- 

«U:  4»-liI:  au-«41. 
N.  Y,   Snpp.  (18-388:  lsn-514; 

DBU:  »6-4T7;  iM-lfla ;  »»*■ 

mH-41;  ii«-;ii.'ci. 

civ.  Prtw.  16-411. 


n.   Dlv.   7<J-90. 
<i:    »»-441  :  43-811  64-36. 
Y.   Supp.  SO-203:  80-514. 
.   Proc.  B-141. 


14-Mfl;  76-08. 
1B-2M. 

I.  loK.  s-aei. 


Tit- 1021 

llM>-flU3i 


M,  nOB  :  T]»-S4V ; 

lon-sai:    Iio-TTS. 

121-411,    SM:    IXX- 


r.  «»-29a:  7»-98;  »l-433; 


riv.   Proc.  lB-340;  «»-234. 

N.     Y.     Aon.    Cas.    0-223:    7-163: 

ft-201. 
SXM. 
N.  V.    188-lOa 
H<ii.  )ft-220. 
App.  Wt.  «P  " 

113-130. 
UIht.   V-46:   18-Z4Z:  SM-«fe:   3»- 

r.78:  47-032. 
N.    Y.  Supp.  aat-TOO:  74-680;  tn. 

04;  8«-»I8:  87-411. 
N.  Y.  Aim,  CSB.  U-201. 
iHhd.  1. 
Api>.   Olv.  70-103. 

App.   Dir.   Te-9e. 

HIInc.   4B-or>3. 

N.  Y.  Auii.  Cub.  ©-261. 


App.    DIT.    7^-ea:    1>2-I20. 
Mlw.   1W-41T;  ^ai-V2a.   134;  I 

481;  08-340,  Sr.l. 
N.     Y.     Slum.    48-810;    TI»-S1 

loa-2T ;  1UI»-H0S, 
N.  Y,  Anu.  Caa.  O-ZSl. 
M07. 


App.  DlT.  7e-Ba 
MlBC.  S2-135;  B8-55I. 
N.    Y,    Siipp.  48-810. 


.   Cob.  9-201. 


N.   Y.   109-3A1. 


lK-47ri;      aO-47; 


28-467.     000:     24-TIB: 


;    22-128;    2»-$T0: 


Hiin.  24-<K;4:  2II-303:  AtSi,  258. 
App,   Di»,   14-584;  70-96:   lOO- 

342:  10IM136. 
MiBc.  B-4M:   lH-417:  IIO-041. 
N.  Y.  Supp.  94-463;  9«-3!W:  98- 


N,  Y.  Add.  Cbs,  9-201. 
2291. 

N,   Y.    183-229. 

App.  Dlv.  70-BO:  100-843; 


App.  DiT.  ta-ae:  184-boi 


N.  Y.   132-aBT. 

Am.  Nt.  T6-g6;  R4-«37. 

MlBC  3a-«4S  :  M-27B  1  ST-444. 

CIt.  Proc.  le-lSO. 

N.  Y.  Add.  Cos.  »-26I. 


Hun.   7S-41S. 

App.  Div,  T«-0«;  iaT-8 

Misc.  4a-*37  ;  BB-S49. 


App.  Dir.  n»-]4n;  ««-3M;  T«-00. 
MIsc      14-34T:     41-684;    4S-3S3; 

B«'641:  Al-4e. 
N.   V.  Sunp.  fl»>184;  ITB-TIS;  SO- 

IMS:  ll»-43. 
SI.   HepT.  3B-B52. 
Civ.  Proc.  4-1B3;  T-312. 
How.    01-3aS;    «»-3:    fiO>42S. 
How.   N.  S.  a-.183. 
N.  Y.  Add.  Cas.  »-2ei. 


N.  T.  . 


,.  Cae.  »-383. 


N.  Y.  10S-S14. 

App.    DIv.    8S-Iie:    4S-2S2:    4». 

848;  iae-801. 
Mine  is-(OT:  ar-ian 

N.  T,  Bnpp.  lWV-831. 
Ahb.  N.  C.  11-120. 

App.     DiT.    7-34S:    S4-1G0:    SO- 

32«:  12S-8ftO;  i:i»-580. 
N.  Y.   lST-182. 
MlBc.  24-338. 
N.     Y.     Supp.     S4-«.';4;    80-017; 

11<>-HK)4;  114-251. 
S.1Z3I1. 

N.  Y.  l»B-a 

App.  DIV.  (17-4;  100-232;  10». 

687;  im-.-.tW;  11»-1T3. 
Itllso.  »;!-4H:  G.1-44T. 
N.  T.  Supr).  O8-105;  «7-«47;  M- 

814;  IM-SSS;  97-346. 

App.  Dlv.  10O-2.3:;;  12S.^S4. 
N.  Y.  8upp.  I<l»-e31. 

N.  V.  Iff2-.'il4. 

Hun,  2T-4S0. 
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i 
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23:i;     74-llS;     8t>-3:!6;     lUO- 

etw:    i24-4:f3:    125-484,   auu; 
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UIb<^.    ZT-t2l>:    S1-B4S.    34i 

416.  Ml;  a.t-E34;  4tt-4T. 
N.  Y.  Supp.  31-041;  44-001;  64- 

BA4;    e«-ri.11:    67-244;    68-G04:    ' 

77-423;        tt3-2S:i;        lOft-HHl; 


X.  V.  «npp.  S4-e54;  «4-103.-i:  66- 
1115;  tm-tilT.  03-283;  W»-3la; 
llW-1004, 

AlJl).   N.   C.  2A.1S2. 

H>Pt,   Dig.  lB-327. 

App.  Dlv.  IHMHW:  134-S48. 

Misc.   a7-120;  34-132. 

-N.     V.    Supp.     UU-46S;    80-917; 
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N.  T.  17B-130. 
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1-l:v2;     43-r.M7: 


8UK>-  4S-437  !  80-017  :  97- 
:    tfo-KuM;    llS-n7T;    lai- 


Hiin.   64-20;  R3-2f«. 

App.  niT.  S>400;  33-118:  43-232; 
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HIbc.     18-487;     19-680;    27-120; 

nlHR2. 
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017;  100-1112. 
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A|.p.  DiT.  127-411. 


32-041;  R7-6T2;  34- 
67-244;  80- 


■.  27-7^6;  81-840;  67-678. 


N.  Y.  Bupp.  SO-RIT:  IDB-llIE. 
McC'B  Civ.   Proe.   a-(T. 
41)1).  N.  C.  T-41T. 

Htm.   1S-3U. 
Anp.   ri!T.  27-404. 
Miw.  B7-a7a. 

N  y.  siipn-  nw-1112. 

How.  4»--Mi. 
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Il-3t. 


App.   DlY.  lOl-l 
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N.  Y.  Supp.  t 
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App.  niv,  24-S.V):  101-1 
N.    Y.    Siipp,   ni-42fi. 
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;  Wl-ie ;  r.T-i>0. 
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N.  Y.  Ana.'  l}na.  »-iM. 
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N.  Y.  10£-ai4. 

App.    DIr.    XI.11R.    12S:   4»< 

47-34S;  7«-127:  lai^aST. 
Misc.  32-48;  M-ISI. 
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St.   Ri-p-r.  %^4eT. 
C>y.  rrnc.  9-400.  «», 
Dem.  4-471.     HV;" 


St.   RepT.  4-534:  32-e3T, 
Abb.    N.    C.    28-200; 
Deal.  a-38a;  3-SOS. 
SDbd.  3. 

N.  Y.  1411-379, 
App.    DJv.    11-195^ 
St.   Itpp'r.  32-631, 


App.  DIT.   IIK 
M^c.  IM-2Z1. 


App.   DIt.   1IS-230. 
Misc.   IT-DIO:  4S-S8. 
St.    Rppr.   411-lSl. 
Civ.  froc    S-450. 
Dem.   4-4M. 
Snbil.  «. 

DiT.  BO-aS4. 
.  Eiupp,  eo-251. 


{.■"i.^ 


N.  r.  142-4SS. 

Hun.   7»-37«. 

App.   Dlv.   IK-5^ 

App.   DlY.   lti-.'M;   11S--J30. 


App.  DIt.  lS-S4a;  SO-284 ;  lOS- 

146:    IIR-230. 
UlBf.  41-Sk4. 
N.   Y,  Siipp.  44-S51. 
How.   N,   B.   I-M. 
Dem.  »-233.  54T;  ft-SSe. 
Ssbd.  1. 
D^m.  3-442. 

8abd.  8. 

N.    Y,  14»-KT9. 
App.  Div.    llB-2aa 


I.  N.  C.  38-408. 


Hun 

TO-3T6. 

Dlv.  8-296 

Mlgr 

1S^64. 

How 

N.    S.  Z-2S 

Him 

Ttt-sie. 

Ulw^ 

41-92. 

8>bd. 

2. 

HIbc 

4a-*4. 

N.  y!  Snpp.'ss-aar. 


N.  T.    1S4-1. 

Hun.   2»-4S4. 

App.   Drv.  01-418. 

N.  Y,  !!npp.  »4-«eD. 
2003. 

App.  Dlv.  1B-547:  llS-298. 

Misc.   12-473. 

N.  Y.  Supp,  44-B5L 

St.   Rpp'r.   4-533. 

Drm.  3<]64. 
20fiB. 

N.    Y.    73-292;    12S-400;    102- 
613:  l»3-00. 

Hun.  no-.'mi. 

App.   Dlv.  1T-M9;  Tft-ftT;  00-12; 

1W-414:  loo-iiK:  i24-.ia:;. 

MtRC  44-70. 

N.     Y.     Snpp.     H»-T38 ;     »O-280 ; 


N.  y,  iii-s.-*:  ii2-23a  eas. 

Hun.  aO-M:  70-214. 
App.    n'v.  It«-4.''>S. 
C(v.  rroc.  4-13:  O-06. 
Dcin.  2-408. 
Saba.  2. 

St.  Ri^pT,  K-sni. 

Dpm.  4-2Ki;  5-263. 

N.  Y,  iKn-eo 

App.  Dlv.  1UO-244. 
MIsp.    44-70. 
N.   Y.   Hupp.  89-738. 
2008. 

App.  Dlv.  00-12;  104-235. 
Civ,  Pto>-,  18-406. 


N.  V.  1AII.4T0. 
Hiin.  T<»-3.-.K.  360. 
App.  Dlv.  3»-5in;   96-12. 
N.   V.  Snpp.  B7-444. 
a7«l. 

N.  Y.  140-4':  ie»-4T0. 

Hun.  70-368. 

App,    Dlv.    39-5)3;    90-12:    184- 

N.  V.  Supp.  108-B26- 
2TOZ. 

N.   Y.  1211-400:  ieo-407. 

Hod,  TO-!W0:  76-102. 
Z70a. 

Hnn.  S8-42. 

App.    Dlv.    J20-T74:   ia3-«R. 

MIsf.  «-142:  »4-43e:  aft-4IB. 

N.  Y,  Supp,  OM-20!i:  lll-lia 

St.   Rcp'r.   ■•B-442.  449. 

Dpm.  0-3JR,  ,^,-„il,> 

Conuoly.  2-17.  '  >uyLi. 


i 


2T07. 

Hun.     2B>S21;     Sta-S76: 

77^85:    S3-42. 
App.     DIv.    ll--JtN 

as2;    lOB-131: 


41-462: 
!Ul-44S;    6ff- 


„:  fm-l»4. 

Siipp,     a«-1048;     B4-S3Z: 
K2;   72-11X11:   »4-it7;   »8- 

I0O-4H1:  io3-8fln :  1U4. 


Dem.  2-2Be;  3-1.  203. 
Week.  DlK.  IS-US. 
Heat.  0-43*. 

Hu*a,  77-e6G:  8a-t2. 

—        -1-290;    Sa-US;    65- 

II:  isi»-8Ki. 

_.   S4-43T:   37-238. 
I.  26-1048;  »4-9T. 


iin,  77-5eri:  8a-41. 


Mlav.     2H-71:     34h 

4T-ai3;  4»-37:  « 

N.     Y.     Svipp.     2H-1 


:  3S-424: 
ii  -.  iM-(ui,  rJ92;  7S- 
»0-ft69;  113-11U3. 


S7IO. 

N.  Y.  14K-54a 

Hun.  »l-41. 

App.  DlT.  106-132;  113-17;  114- 


»4-nT;  1 
81.    RepT. 
Dem.  *-42_,      ._. 
Week.   DU.   1W-1I8. 


«:    4»-»4;    SA-248; 

U-ffS:!;   «ff-J»4. 

.    ai-7«7 ;    09-1022 ; 


eek.   DU.   1«- 


N.  Y.   l»4-4a. 

Hud.  83-42. 

Miw.    »I-«UT;   42-400;   63-620. 

N.  Y.  Supp.  08-070. 

Ahh.  N.  C.  17-78. 

App.    DlT.    19-450:    62-563;    «3 


';  42-146;  7T-158. 


MlK.  2«^S1. 
Babd.  a. 
N.  Y.  »2-40. 


371S. 

N.  T.  R6-fllS 
Hnn.  SS.4Z 
A^p.     Div.    KI--570:    BS-439;  ••- 


173-1S4:  ItS-ltl 


7^1;    113-210;    I2S-426; 


ao-^£j:  41-vjo:  «a-£ou;  ■»i^ 
400:  32-420:  S3-£:il;  oi-mi: 
flO-120. 
N.  Y.  3iipp.  011-1022:  «7-10S;  Tt. 
7S0.  1061;  7T-271,  329:  T»-V^. 
C(S-303:  M-ITS:  ioo-215:  IM- 
107.  345;  ll»-708. 
Kabd.  1. 

App.  DIt.  IIS-SIS:  126-440 
MlBC.  42-367. 

N.   Y.  Supp.  84-220;  06-76B. 
Sabd.  2. 


App. 


1  is-ni; 


51S;  128-4 
HIk.    37-45 


118:  102-30:  llli- 

O. 

:    42-38i;   BS-SIS; 

N.  r.  Siipp.  52-700;  70-90:  86- 

47.>;   120-714. 
Snbd.  4. 

App.   t>1v.   llft-515:   128-440. 
mTso.     lU-Se:    36-399;    42-3ST: 

53-245. 
N.     Y.     Supp.     84-220 :    »«-TeS; 
104-475, 
l^nbd.  5. 
N.  Y.  I 


.  TS-750,   1«>  :  n- 


App.  niv.  »-493;  111-282; 

029. 
ULsc.  33-75:  37-329;  40-68: 

338:  4S-loe. 
N.     Y.     Slip  p.     67-281  ;    8»- 

97-469;  0&-299;  10O-45. 
Han-.  N.  S.  »-15B,  323: 
271S. 


Dom.  3-170. 
Redt.  5-101. 
2716. 

App.   DIt.   9.49S. 
Mlac.  39-479. 

N.    Y.    W»-121:   98-SM;  1 
Hdu.     2T-577:     a»-123: 

62-124:  63-261. 
App.  DlT.  T»^l!. 


UlM.    &-S68;    1S-4TB:    S»-T««; 

so-eso. 

N.  I.  Supp.  e-lST.  S5S ;  SO-2T4  ; 

3S-4SS:  fi»-4Q0. 
St.  EepT.  l»>84a. 
Civ.  Proc.  14- IBS. 
Week.  We.  2K-5T. 
CoonolT,  1-na:  2-S23. 
Dem.  U-1D7,  25S. 


314 -. 


Apf. 


.  200:  f 
_,     185.    Br- 
1-03;    92-:>90, 


Dlv.  a-T2:  0-lda;  13-2,1; 
6;  2«-lS7i:  40-109;  4T- 
34:  B3-33S;  64-18;  D«-417; 
oe-281:  7(J-3£S,  B29;  B2-203: 
8S-16«:  t*»-4aS:  SS-SSS;  96- 
286:  »7-528:  »S-4B2:  »»-202: 
10t-S54;  lU2-fi30;  lOS-lTT; 
106-218;  10«-2,')0;  Ul-8«5; 
120-T;  1X1.3SS:  12S-617: 
lSO-351.  4T4:  13S-4T2:  130- 
8(M. 

UiHC.  8-3TT:  »-385;  14-108;  24- 
220  :  2T-tlB ;  2ft-Bei ;  80-32 ; 
81-289;  33-146.  823;  3S-308i 
39-74,  6a«;  40-R33:  42-460; 
56-1 B3:  60-38:  62-170. 

N.  V.  Sun).  29-131;  30-2T4;  31- 
8TB;  88-llS:  aO-OOS,  711;  41- 
27B;  4»-1027r  BT-!i31;  «1-3^»A 
9B8  :  «B-B32  ;  W-OTe :  (Rf-ses, 
636 :  Tl-1034 ;  72-894  ;  81- 
787;  87-202.  938:  »0-182. 
709;  93-380:  104.836;  110- 
428;    lIN-5««;    IS2-40T. 

ClT.  Proe.  16-211. 

Dem.   3-221. 

n.  Y.  Ann.  Cu.  2-47;  7-152;  8- 


SS-352;        9^-484;        144-472; 

166-70;  194-7T. 
App.    DIT.    63.G44:   67-604;   69- 

266  ;  78-307  ;  82-191  ;  02-4(14. 
Mlse.     18-222:    1»-221;    37-472; 

89-608.     7(14:    41-282:     42-92, 

aSB;  48-41.  71:  64-117. 
N.     Y.     Supp.    64-972;    66-1010: 

75-lOufl:      79-1010:     80-1122; 

81-713.     1030;     86-1082;     87- 

128:  B0.225;  118-46. 
Civ.  Prop,    16-15. 
fiedf.   6-199. 
SDbil.  2. 

N.  y,    144-472. 
flnbd.   S. 

Hun,  SS-20],  28G. 
App.  DlT.  36-333. 
K.  Y.   Supp.  Sl-409. 


n:  Y.  Sapp.  39-126. 

App.  Dlv.  64-567, 

Misc.    13-374;   SS3-22B :  26-110; 


72-333;  114-19a 


126-359;    18V-462. 
Mlac,     ia-374;     19-2&S:     30-33- 

37-633;    41-282;    66-480:    «4- 

102,   24  S. 
N.  Y,  Supp,  87-826;  110-684. 

N.  Y.  S«-47a;  94-571;   116-400; 

170-75;    182-270. 
Hun,    28-249;    3U-S13;     81-182; 

38-126;    41-97:    38-283;    77- 


76-^42:    112-4 

Mlsc,  1-4G0;  7-380:  21-418;  22- 
48B:  26-257:  28-801;  a7-473; 
38-64:  ae-608:  40-08;  6S-1S1: 
68-488;   69-131:    6a.l63, 

N.  Y.  Supp,  «-2r)2  ;  24-84T  ;  28- 
160:  86-045;  36-1074;  4T- 
10U9;  6U-786;  64-B07;  67-144; 
T»-71;  74-971;  76-10S6;  78- 
667;  78-186;  89-643:  194- 
342;  100-354;  111-640;  116- 
286. 

St.    Rep'r    82-334,    710;    62-384. 


i 


.  S.  i 


:  8-279;  4-846, 


Par.  i,  flnk^.  1. 

N.  Y.  98-347. 
Hun,  BO-5T1;   88-282. 
M.    Y.    Supp.    47-804. 
Rt.  Hep'r.   18-242;  48-372. 
Civ.  Proc.  7-368:  9-381;  14-200. 
Dpm.  4-183;  «-10B. 
Snbd.   2. 

N.  Y,  94-674;  168-721. 

Hun,  31-178. 

App.  Dlv,  26-270;  36-431. 

Misc.  7-8BB, 

Dfm.    2-136.    222.    262.    655:    8- 

148,  221,  241:  6-291.  453;  6- 

265. 
Par.  2,  amha.  I. 
N.    Y.   88-121:    92-251;    94-674; 

9S-342;   179-75. 
Han,  36-816  ;  3B-04  :  4IU66  :  48- 

223:   70-04;   90-185;   92-480. 
App.  Dlv.  22-26;  89-512. 
Mlw,  8-577. 
N.  Y.  Sapp,  e-253. 
St.    Kep'r.    18-777;   89-643;   44- 

B13:  63-510. 
-—.  Proc.  4-219;  7-378;  16-212, 
"     ~.  2-140. 


286;  3-199. 


Sabd.   3. 

N.  Y.  88-121;  »«-GI4. 

Bun,  7«l-ei. 

App.    1)1  V.    3»-ei2. 

tflM.   3Q-612. 

SL   Rvp'r.  le-TOO;  S3i4>10. 

CIV.  Ptoc.   T-372. 

Dem.  a-eo.  21:4. 

2723. 

N.  V.  133-174. 
HUn.  31-176. 

.   DIr.   IIS'209. 


at' 


W.   Y.    8npp.    47-85 


Hlsc.  38-64. 
2724. 

N.  Y.  i«4-ioa- 


H*Dii,' ««-121 ;  Vo-3B», 

App.    Dlv.   KK-STl;   »B-4ST;    96- 

503;  12A-443. 
Misc.    41-,108:   4M-24B;    B3-221. 
N.   Y.    Supp.   K»-36»;    110-708. 
ClT.  Proc.  14-a8, 
Connolj,   1-452;  2-281,   640. 
Z72B. 

Hun,  ((0-572. 

Anp.  IJlv.   ltO-860. 

Mliic.  30-8ri5;  8T-J50. 

W.  Y.  Supp.  lMri2.  a27;  l>4.SBU: 

»T'4»4;   IIK-WW. 
8t.    Rcp'r.    lB-79:<i   41-18SJ   48- 


App.   l>lv.  .14-388:  lOB-689, 
N,  Y.   Siljip.  54-266. 
Dpm.  2-24. 
SDltd.   2. 

Hon,   7T-20B. 


Wti-k.   Dig.  10-269, 


2720. 

N.    Y.    BB-320:   S8-121:    llB-33 

182-270;    1S3-3G2. 
Hun.    SO-843:    44-394;    OB-121 


6T8.  T26;  a8-))39;   100-354. 
St.    Itpp'r,    lB-744;   31-482;    K 

10G2;   37-577. 
ClT.  Prop.  14-:Wi  lS-55. 
Deu.  4-454;  B-38G. 
Connoly,  2-157,  542, 
Weelc.   Dig.   2S-121. 
ibd.   1 . 


Ilun 


«-3»7. 


Millie.  20-262. 

K.  Y.  8upp.  Sl-555:  BO-IOS. 
SDbd.  4. 

N.  Y.  117-382. 

App.  D1i.  12V-15. 

St.  Kepr.  31-B63;  M-IOQ, 
2727, 

N,  Y.  119-28;  1R2-614;   IDt-tS. 

Hun,  32-448,-  ««-120;  76-131: 
7l'-205. 

App,  DlT.  G-tl3i  10-36,  nfi:  IS- 
■Sq,  38;  3S-338;  3R-321:  4«- 
346;  <«-3e2:  70-S67;  H3-162: 
H4-162  :H»-5U7  ;»H-8  :  111-37. 

MIih:.  1B-5B0,  <t01;  17-493;  Xn- 
256,  280;  ;W.35.t;  3I-7P;  XK- 
154;  37-eil();  ;(»-521 ;  41-TB; 
44-442;   BB-160. 

3.  3S-3e2  ;  a»-S26  :  It*- 


SuiW.  a 
;   1^1-4^ 


04-57S;     74-75;     TS-56!»;     TS- 
»14:   M2-.'>3e;   86-S63;    0V-I85. 
Dem.   2-232;  4-366. 
Connoly,  2-641. 
N.  Y.  Ann.  Cad.  10-4G9. 
2728. 

N.  Y.   OO-480;  89-470. 

Hun,     50-672:     »»-78;     76-131: 


4-OTli       H4-554; 
M-462;  132-480. 

20-3n7:     3<>-34j     .tS~147, 


y.  Y.  Siipp.  a»-828;  4».|la;  «M- 
368.  »S0:  72-333:  70-3)4:  8*- 
731;  K»-983;  93-S.'iG:   llS-OUl: 

i20-:i(iN. 

St.  R«p'r.  B-342;  26-94S;  a»- 
210:  02-201;  Sn-(124:  49-S2S; 
04-236. 


Dem.  2-234;  B-3 


N.   Y.   107-110;    111-204;   X4tt. 

137. 
MlBC.   10-4B'J;   30-311  8T-177. 
N.  V.  Supp.  74-M&. 
St.    K?p'r.   2X-&04:  .37-0471    <»- 

Dem.  '2-S481  4-36S. 
372ft. 

N.  V.  l»2-4_ai._ 

'■' .noi;  7-i-Kai,  40 

i-33B:    iaO-200. 

Mine.  4-37.T;  SS-TIS:  41-4: 
S2-4Z8:   119-222;    MO-050. 

N.  Y.  Supp.  a-231>;  20-S2S;  t 
H]25;  «3-tl7a;  t»-437;  7B-5I 
77-668,   696:    7I»-6S1;    10<>-12. 

Bt.    Rep'r.    11-604;   2(4-317;   88- 
5BG;  3ft-S51;  40-842;  08-241. 

Dem.  2-232;  4-152;  «-107. 

CopoDly.  1-68;  2-182,302. 
SdAJ.  1. 

App.  DIv.  43-230. 

N.  T.  Supp.  23-1046. 

Dem.  5-22;  6-28. 
Snbd.  3. 

App    Dlv.  43-333. 

Ulsc.  4-43. 

N.   Y.    Supp.  60-31B. 

St.  Bep'r.  S-434. 

Dem.  6-317. 
Sabd.  8. 

App.  DlF.   70-567;  7S-46S. 

Ulsc.  48-403;  II4-40B. 

N.  Y.  Supp.  tiN-nos. 

N.  Y.  Ann.  fas.   10-4S9. 

a78u. 

N.Y.  113-280;  102-36  ;  170-148. 
■201;  IS-iaei  1S-8T; 
49-419^  Sl-SeS;    5S- 


149;  '»i~435^^M:'n^i:  sH 
589;  80-9fl:  UB-4S3;  101-602; 
IU2-410:  103-S21;  104-.188; 
10S-e»0;  ll>«-3»>;  107-311: 
111^62,  896.  OOO;  112-21; 
114-567;  ltS-2T4;  122-448; 
123-3;  124-708;  132-802. 

Miac.  13-376;  1S-54D.  6U3;  36- 
617;  3»'14();  40-70;  41. T3. 
187;  42-167;  4U-217.  3N8;  4I>- 
3SS;  (H)'4n,  20.^  650:  AZ-eOl. 

N.  y.  Supp.  3H-2.il;  44-.ie8;  BO- 
52.'),  858: 63-678  :«7-1004  :  73- 
277,  838:  8B-B30,  6,12:  93-82, 
6S9-  B4-S4.  471,  1071:  9B-124; 
0T-e»7;  loa-4;  107-^77;  10»- 
217:  ll«-7fl3;  llS-a84;  117. 
S39. 

Abb-    N.    C.   23-32. 

Crainoly,  2-81. 
■731. 

N,  T.  laa^-iii:  11*4-48.  ' 

App.  niv.  as-aif);  36-.'i45;  B7- 
Y34  :  BH-S8S  :  •B-87a ;  7B.83B ; 
BV'208;   IIZ-IOS;   121.200. 


e-14; 

oo- 

N.   Y.    Supp.   BJ-8;   08-15B;   60- 
125:    78.57;    78-130;    80-188; 
08-209;  lO0-10»6. 
Connoly,  2-81. 
2733. 

Misc.    28-671;    8S.140;    43-4B6; 

01-540. 
Connolv,  a-KTK. 
273B. 

Misc.  41-73. 
2730. 


1 

i 


MlBC. 


1-T3. 


N.  Y.  72-317,  400,  618:  lOO-20»i 
llS-207;    iB2-iM2:  173-547. 

Hud.  76-131 ;  TO-378;  80-038; 
83.420. 

App.  DJT.  *-281^  24-62;  J^B-ZJO; 


7B- 


48-BOl : 
■1-200;     — 


MIhC.  ft-241 ;  ;£2-S01 ;  41.75 

N.  r.  Snpp.  48-804:  BIK-S33 
642;  80-1S8:  88-1018; 
2au.  532;   120-34. 


2743. 

N,    Y.  T0.61S:   74-476,   1K»;   TB- 

425:  117-471:     14O-480;     152. 

324,  H14,  620;   1B3-43B ;  Iftl- 

Hnn.'  Tl-845;  7n-37e. 

Am.   Dlv.   1-30;  2-lG;  7-93:  22. 

aO:  24-2S.  30.  33;  32-326:  42. 

258:  47-66.  231:  BS-S:  7S-61j; 

84MI2,    2n6:     8'^'iOS ;     1 0O-2 1 0. 

273;     101-635;     111-38;     113- 

486:     114-444:    119-291;     1»0- 

800;   133-487. 
MlBC.      8-.176:      18-737;      10-500; 

17-494:    20.307:     32-501;     23- 

257;     27<.413:     20-266;     30-32; 

83-324:      3K-363.      396;     36-00, 

312;  87-178:  a«-74:  ti-SHi.  423. 


1-217;   64-,'V>7. 


607;  42-4®;   ■ 

,  Y.  Supp.  30-1058;  iio-LMi; 
8»-a2»:  46-663:  40-83,  820; 
B0-B:«:  BO-254;  01-241:  0.1- 
436:  T1-10S4;  73-Q09:  7»-SeB: 
80-188.     47.'>:     S4-«40:     SB-301; 


87-240; 
r.32:  118-'412.  t 
Civ.   Prw.   0.245. 
How.  OS-36T. 


4-036:  IIB- 


Detu.  a-48Q;  S-JST;  6-197. 
Conooly,  1-2>1.  *3T;  t-2«T. 
N.  Y,   Auu.  Cai.  B-2aS. 
3744. 

App.      Div.      T8-61B:      llfl 

I!ii-I01, 

N.  V.  Bupp.  T«-8 
MlBC.  B9-3O0. 
2T4B. 

N.  t.  1H2-2T0. 

UlBC.     20-4601     a»-3T2;     ST-IM, 

N.  Y.'  Siipp.  74.044:  TK-UMT. 
Civ.   Proe.   14-64. 
Cuanolr,   2-«4a 

N.  *y.  17B-1B0. 

Hun,   72-163;  SB-MB. 

App.   DIv.  BB-4ria. 

HlBC.      7-3T»;      24-352;'    2S-S9T: 

SI -IIS:  44>-:<7:<;  «a-4is. 

N.     Y.     Siipu.     »a-57e;     34-108S: 
5S-T14 :      CH»-1022 ;      fll-243 : 

04-1083. 


NDTSS. 

Mla<?.    10-197:    as-4Sa: 

44-128:  4H-3n:  S«-68; 
N.  Y.   Si^p.  31-£M:  fl>-< 


.  6«>-278, 
,  101-6fl2. 


„ 7-297;  14.SOT. 

Abb.   N.  C.  2S-1U. 
Dna.  S-3T:  S-454. 

CoDDOir.  1-157:  a-i9L 

BedL  S-20T. 
RTBl. 

M.    ¥.   UT-29«. 

Hud.  «»-1S3. 

App.   DIv.  9»-ie8:  4»-4;  BS-MS; 
ea-478;    IM-Slk 

Ulsc.  S2-42a 

N.  Y.  Supp.  T8-2H>. 
B7S2. 

-(.  y.  137-305;  144-ia. 
lun.  SS-181. 

»tO-156T  BO-307l0«-31»:  li£- 
53:    133-432. 


2747, 

N.  1, 

App.   IJIr.  9S>1M. 

Sflgc.    -■ "  ■" 

N.  1 
Z748. 


Mil 


Y.  Sapp.  &0-587;  118-424. 

5R-J63. 

40.R2O;  77-1930. 


t.  Supp. 

I.  N.  C 
Dem.  3-232. 
Connoly,  2-267. 

a74». 


Misc. 
SB- 

N.     '-.     -- 
J17-T6S. 


10-ise: 

1;  4»-2Se. 
Supp.     73-200; 


,    ISO-UNt:    1«S- 


St.   RepT.  32-784. 

Dem.  0-16. 
Snltd.  1. 

N,  y,  102-15ft 

Dem.  3-21. 
Babd.  3. 

App.  DIv.  B-337. 

DcDi.  3-683. 
Snbd.  3. 

-     -     144-17. 


479 ;  7«-512 ; 
106-328:1  IK 
128-50:       ISO 


He- 158,  176  ; 
liJ-213: 
133-43.) : 


a-SK;  »4-aG7:  ii»ri2i: 

12U-1110. 
N.  Y.  STiper.  BB-286. 
Dem.   O-h.  60.  4T3. 
27SO. 

N.     Y.     102-ir.7:     106-48S;     llO- 

150;     ]X7-2se;     136-412;     141^ 

67. 
Hud,    48-430;    6B-1SS,    164:    74- 

278:  1A-40. 
App.    DIv. 


N.  T.  e 


.  133-178. 
T.I-    flB-4ei.  B9I 
:;  10-687. 


.    44-lSli   «a-6U;   a^ 


App.  DIv.  e«-47a 

MIhc.   10-1B7. 
N.  Y.  Supp.  T3-aOO, 
STB4. 
Hod,  IM-SOL 

A55.  r-    -- 

MlK.    10-1B7:   17-476;    •IMtt*. 
N.  r,  Supp.  ao-7T»:  «>-iOBi:  ra- 

290  ;  M-T82. 
a7SB. 

N'.  Y.  lSe-413. 

Hun.  IM-GOl. 

App.    DiT.    4S-«11:    S»>47B:    S*- 

IHO. 
Mlie.  BB'iaB;  BO-aSOL 


N.  T.  Bnpp.  B4-02T:  rs-aM;  88- 

esa. 
How.  ei-iss. 

Drm,  8-19. 

STsa. 

N.    T.  03-63;    I8«-4U 

App.    Div.    S»>£50;    4e-H11;    a*- 

4T8:   1S3-4;C!:   13S-8SS. 
UIsc.  »-2ll:  IS-eSG;  S7-S75;  49- 


N.  Y, 


Y,   Sana.  80-2S3:  Br-131;  O^ 
120:    TS-21XI;    TS-lOSOi   9»-21S; 


App.  DIt.  SB-4BI,   699:   60-478; 

120-831:  iao-gi3. 
HIBC.  aa-13fi;  Sf-GTE. 

N.  Y.  Sopp.  hr-isi;  rs-zeoi  n- 

lOSO. 
Dem.  a-131. 

avbd.  1. 

N.  T,  9Z-93. 

App.  DlT.  88-ata. 

UIhC.  18-536. 

St.  Rep'r.   13-173. 
STfiS. 

App.   DIt.  ae-4T8. 

N.   Y.   Snpp.   rs-200. 

How.  81-138. 
8768. 

N.  r.  lao-ieo)  ttt-em;  i7i- 

SM. 

Hob,  eO-123. 

App.  DIt,  eS-461,  599:  «e-478. 

mKc.   n-s80:  is-aoa,  ms;  25- 

134:  8H-e2£;  4S-291. 
N.   Y,  Supp.  6-877:  38-1086:  B3- 

713;  73-855:  73-280:  7B-a». 
St.  Rep'r.  33-T841  80-583. 


SDba.  3. 
aiibd.'4. 


N.   Y.    111-558:  I88-1TO. 
Hun.  40-44& 
App.   DlT.  3»-85j  71-277. 
Ulac.  1-3S;  11-2M;  lS-8fTT. 
N.  Y.  8upp.  31-421:  34-113; 

386:  M-nos. 

a-r.   Proc.  IO-a06;   IB-llB. 
D»m.   S-551:  4-546:  8-S». 

»roo, 

App.    DlT.  66-17B. 
N.  Y.   8iipp,  73-290. 

How.  «i-ue, 


3761. 

App.  DlT.  88^79. 
lilac.  60-646. 

N.  Y.   Supp.  73-290. 


App.   D 
N.  Y.  8 


>.  30-72^  ;  78-280  ]  »*- 


i 


App.  Dly.  68-4  TS. 

Ulnc.   80^48. 

N.   Y.   Supp.  TS-2S0. 


.   38-136. 


3788. 

:  86-478. 

Ml;  B4-S26;  78. 

aT87r" 

App.    DlT.   43-304;   68^78. 

I*.  T.  Supp.  73-280. 
2788. 

App.  DlT.  80-478. 

N.  Y.  Supp.  7^290. 
37«S. 

App.  Dlr.  86-478. 

N.   Y.   Supp,  7S-2S0. 

App.  DlT.  86-478. 

N.  Y,  Snpp.  73.290. 
2771. 

App.  Dlv.  86-478. 

S,  Y.  Supp.  TS-390. 
3773, 

App.  DlT.  86-478. 

2773.  ' 

App.  DlT.  66-418. 

N.  Y.  Supp.  78-BOO. 
3774. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
3778. 

App,   Dlv.  13-17:  86-47B. 

N.  Y.   Supp.  78-280. 


App.  DlT. 
N.  Y.   Su[ 


DE>m.  8-4S4. 
1779. 

App.  DlT.  86.4T8.     ,M 
N.  T.  Sups.  78-290. 


S7S0. 

App.  DIr.  ea-4TS. 
N.  Y.   Snpp.  T3-390. 


2783. 

^  App.  Dlv.  «e-4T8. 

^  N.  Y.  Simp,  TS-Sat 

2784. 

34-903. 


flnlid.  I. 

Civ.  Pro.  8-210. 
llpiu.  3-MG. 

App.  Dlv,  ae-4Tg. 

N.  Y.  Snpp.  73>2g0. 


Anp.  DIf.  6S-4«0;  08-478. 

Miac.   2S-261. 

N.  T.  Snpp.  B4-555:  73-M.  290. 


X.   Y.   Siipp.  73-290. 

w»o. 

App.  r>rv.  ««-47fi. 

N.  y.  Snpp.  73-280. 
«T»1. 

App.  DLv.  ««-4T8. 

S.  Y.  Bupp.  73-290. 
I7B2. 

App.  Dlv,  60-4T8. 

K.  Y.  Supp.  73-20a 
I7»3. 

N.  Y,  isa^so. 

Him.  09-105. 

App.  Dl%'.  (IK-462;  SO-478; 


Dc'ii'i.  a-585. 
.MIhc,  B-IJS. 


SI.  Bcpr,  l»-20fc 

Dem.  3-sse. 


N.  Y.  Supp.  00-83. 
Sobd.  T. 

St.  Rpp'r,  13-l«a. 

Civ.   Proc.    11-126. 

Dem.  2-IWI:  S-IOL 
Snbd.  H. 

Rl.  RepT.   13-170, 

Civ.  Proc.  11-J26. 

Dgiq.  2-500;  6-101 
2704. 

App,  DlT.  ee-47& 
_N.  Y.  Sopp.  73-290. 

App.  Dlv.  e»-47& 
N.  Y.   Supp,  73-290. 


37»7.' 

App,   Div.  4-; 


5;  ««-4Ta 

)-2B0:  89-3KL 


MiRC. 

M-aW:     28-37.     133 

M- 

B87 

;  W)-08:  B«-n«. 

"SEi.^rAiisKr'S 

S»- 

'420 

MHO: 

«B 

4M;  SH-SB2;   »2a-21(i. 

3700. 

te 

DlT.  20-«e:  6e-ire:  "W-31. 

24-3r.l;    aiUlM;    JM-flST: 

4»- 

204:  iw-iiR:  en-oia 

»-.?= 

'"A^f^iS^ 

S. 

941 

Civ,   Proc,  2-272. 

Abb. 

N.  C.  11-22S. 

near. 

4-oeo. 

zsno. 

App, 

Dlv.  ne-478. 

\,   T 

Biipp.  7B-290. 

J801. 

N,  Y. 

130.104. 

App. 

I30-855, 

24-M7. 

if."!: 

Supp,   T3-2S0. 

SN02. 

N.  Y 

140-2B5:  17S-3M. 

nuD. 

78-801. 

"& 

niv,   B-sol:   ix-iM: 

lOK-KOO:     Ill-sea: 

21: 

ll4-.S.t;.  5(17:   ISS-MI. 

iB-.'sno; 

N.  Y.  "siipp,  BO-033:  72-27;:  »*- 
15;  10^12;   ItX-Vffi;  117-939. 


N.   Y.  94-558. 
HiiD,  K2-S8. 
A  pp.   Dfv.   IO&-S8T. 
Misc.  41-274. 
N.   T,  ifupp.  84-2U. 
Redf.  4-r,0fl. 
Coonolj.   a-523. 
2804. 

N,    Y.  04-S5a 

II  uD.  ns-ss. 

App.   rHv.   3B-436:  40-n. 

Misc.    a4-352;    37-416;    SO-5T4; 

N.   r.   Siipp,  (UI-T14:  SO-3T4:  «3- 
1002;  OT-403. 

Coonolj-.  2-640. 
BSOS. 

HlIP,  K2-S8. 

Mlac.    2(1-159;    24-352:    3 7-5 SI ; 

BN-4S». 
N.    Y.    Siipp.    4B-e03 ;    75-1087 ; 


Week.    Die.  11-3 
Cnrnolj-,   2-623. 


N.  Y.  Supp.  Bfl-374  ;  »T-403. 
Dem.  a-231. 
«807. 
N,  Y.  8S-121;  IOO-223. 
HiiQ,  SR-121. 
App.  Dlr,  23-40«. 


Rpdf.   4-509. 
Nalid.  1. 

AnP.  DlT.  17-311, 


2«10. 

N.  Y.  170-143, 

App.    Dly.   BR-149;    114-SST. 


Dem.  2-^T. 
281 2. 

N.  Y.  ITB-ffiM. 
Hiiri,  01-383. 

App.   Illv.   7-93;  SO-83;  117-60. 
MlHC.  22-5ni. 
N,   V.   Rlipp.  S0-4TB. 
rir.   Pror.  14-04. 
Dem.    2-5S. 
■Redf.  4-500. 
CoDDolr.  2-642. 


S.    Y.    Supp.  SO-4T5;  87-S83. 
Dem.  2-68, 
2814. 

ApD.   Dtv.  9-205:  22-21S:  24-1(0. 

MIbc.  15-554:  19-325. 

N.  ¥.  Supp.  44-727:  48-423:  48- 


i 


9t.   Rep'r.    IS-441. 

iipiu.  S-;;;:7,  530,  8i2:  «-B42. 

2S17. 

HiiD,  02-635. 

App.  Dlv.  82-40. 

Itnse,  R7-lge;  B»-609. 

N.  Y.  Bnpp.  H>B-4eO;  J2S-3G6. 

How.  N.  S.  1-94. 

Dem.  3-233.   812;  4-344. 

Connoly,  a-16S. 
Sabd.  1. 

Hun.  30-128. 

St.   Rep'r.  4-21B. 

CIT.   Proe.  9-39B. 

Dem.  4-470. 
Sobd.  2. 

N.   Y.  S4-S3n:  1O0-22B:  188^10. 

Hun,  S0-:ig2:  »a-196. 

App.   Div.   3-524, 


.  Rep'r.  ao-237;  4Z-l(>a. 

N.    Y.   72-2SB:  123-402:  1SS-30& 
Him.  71-fi-     ""  "- 


9-296:     10.^10: 


tin;   N  t-2»ri;"oo-32Sr"l3i-643; 
1JW-!t, 
Mine     1B-S68:     19- 


D™.  8-K7.  588.  ' 
Connolj-,   1-508. 


Supp,  ■ 


Mlac.  50-417, 


Hun,  Ti.l97. 

App.  Dlv.  40-168. 
^  iflgr.   4T-S<I:   WI-4XT. 

■b.  N.  Y.   Supp.  fir-209. 

3t,   RepT.  TO-43L 

App.  Dlv.  S8-234. 

■f^  N.  't.  ITl-I, 

App.  Dlv.  1S-4B7:  SS-4S»-.«:-7l. 
UJec.    2U-:;t2:    SO-iOS;   81-1161 


N.  Y 

Supp.  S1-'34S. 

St.    1 

epr.   70-431. 

.  'niK.  2K-3U. 

upsir 

a^^- 

DIt.   07-71. 

Dlv.    H»-120;   ltT-30 

MlM 

flO-3::. 

Clr.  Proc.  H-IM;  B-24T. 

How 

N,  s.  a-308:  a-3«o. 

R™r 

B-iia. 

»nbd. 

Dpin 

i.l4,  440;  4-154. 

Dig.  lH-42. 

asasf 

App. 

DlT.   lV-129;    117-301 

2S34. 

Sfi?o 

DlT.  10- 120. 
4S-4I. 

2R3B. 

a,j 

Supp.  00-222. 

a8»«. 

N,   Y 

Sup  p.  00-222. 

assT. 

iilEc 

Dlv.   n2.234. 
4«-41, 

N.  Y 

Supp.  00-222. 

Week 

Connolr.  S-UU. 

263S. 

Dkio. 

3-11.  387. 

Cuuu 

Ir.    1-lM. 

Bnbrf. 

Siipp.  6-296;  34-1088. 

St.  H 

pp-r.  0«-S29. 
2-11:  4-38. 

2S4™' 

Mull. 

BO-naO. 

N.  V 

Supp.  a4-1088. 

2H42. 

N.    Y 

l04;2eC:    ISft-lSS. 

A|>p. 

SI.    R 

ep-V.   17-822. 

S»l.™». 

27-182. 

2843. 

^\T 

n.v.  70-128. 

N.   Y 

Dpm, 

2-43  B. 

2840. 

App. 

Dlv.   72-34^ 

7'3TS:   9-241:  28-384:  M* 


Snbd.  1. 

N.  Y.  104-207. 
Hun,  .10-261:  M 


Snbd.  3. 

S.  Y.  1»4-M7. 
HiiD,  30-261. 


App.   Dlv.   117-296. 

Hisc.  3X-18T. 

N.    Y.   Supp.  OCl-728. 
2NM. 

App.  Dir.  43-23S. 

SflBC.   4H.4!. 

N.  Y.  Supp.   50-1628. 

Clr.    Prop.    IB-282. 

Dem.  2-503. 
2SS1. 

1 1  nil,  04-09. 

Misc.  2B-13S. 

l>piil.  2-4. 


N.    Y.    Supp.    B4-026; 
St.  Repr.  fO-431. 
Redf.  B-.-OT. 
Con  naif.  3-2. 
ISSS. 
N.   Y.    Supp,   03-787. 

N.  Y.  104-250. 

How.  N.  8.  a-30T. 


Hun.  HO-181:  02-526.  ^ 

App.    DlT.   »-20:    80-17fl;   1*1- 

ai7;  lX»-4r>4. 
Misc.     11-110:    18-211;    B«-3«: 

00-21. 
Clr,  Proc.  «-«!:  10-109. 


2802. 

N.  Y.  llW-a78. 

HuD.  30-1^:  SO-S90. 


1(10-222;      l30-«i: 


N.  Y.  (<6<ESG:  12S-1TS. 
App.  Dtv.  ei-4Gl. 
MlM.   a4-52e.   785. 

N.  T.  Supp.  ut-oao;  eo-eo&  loai: 
To-eaa. 

St.   Rep'f.  aT-40L 


Cl».   Proo.  20-2M. 
14-336. 


Snbd.  3. 

App,  Dt 
SBbd.«. 


Snbil.  1. 

S.  r.  42-542. 
App.   Div.  4tf-lBS. 
MW.  2»-ZTS. 
N.  Y.  Supp.  01-508. 
Clr.  Prw.  8-89. 
2803. 

N.   T.   1ISS-2T8. 
-      ,    at-S74. 


I.  DIr. 


I;  13(»-4M:  132- 


UUc.  18-S41:  24-T^:  43>42. 
N.     y.     Supp.    77-134:     110.B35; 

1  IB- 1042. 
St.    KepT.   28-423. 
CiT.    Protr.   13-319. 
N.  Y.   Ann.  C«b.  8-180. 
8iibd.  1. 


N.  Y.  1 

Abl).  N. 

■Bbd.2. 


I.  «B-S1S. 


Abb.  N.  C.  at 
Bnbd.  3. 

Hun.  04-613. 


i:  k5-63; 


finbd.  K. 

N.  r.  in 

App.  DIt.         _..     . 

ItlM.    l«-3fi3:   3<l-77.    

N.  V.  Supp.  ea-g26:  fiB-210. 


N.  Yj_Supp^_^70-eTB:   03. 

I  SO-.';  10. 

B7-473. 
.    -,-187;    3»-4 
-36;  iM-138,  V 


OIv.  Pro 
S.S4J8. 
K.  Y,  Rl-fl73:  : 
Hun,  07-307:  i  .     ... 
App.    DIt.    90-187: 


i 


454. 

Misc.  eo-21. 
Cir.  Prnp.  l»-10fl, 
N.  Y.  Bnpp.  28-806:  40-0861  BO- 
440;    XlM-129;    110-Q35;    1I»- 

104  a. 

N.  Y.  Ann.  Cas.  «-404. 


Inbd.Z 


Bt.   1 


'.   01-384. 


UuD.  47-434,  535:  80-112  1  ei>4g, 

App.   Div.    1 20-140. 

N.   Y.  Supp.  3S-9Z1:  08-383. 

Sr.  RepT.  ai>-82j:  01-384. 

N.  y.  Ann.   Cat.  8-874. 
gDbd.  4. 

App.  DlT.  24-615. 

N.  Y.    aupp,   OZ-854. 

St.   RepT.  47-227, 
Sabd.  O. 

HuQ,  77-434. 

App.  DIr.   B7-3S. 

N.   X.  Supp.  Hft-601. 
2870. 

N.  Y.  66-368. 

Bud,  2S-602:  3SI-GB2. 

App.  Dlr.  lfl-192:  01-104. 

N.  Y.  Ann.  Cas.  4-S12. 
Sobd.  Z. 

App.   UlT.  01-103. 

N.  Y.  Supp.  04-467. 
2ST1. 

Mlsf.  10-309. 
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Mtac.  20-678, 

N.  Y.  Supp.  4J-211. 

St.    Rep'r.    82-3S0;   30-542.   1008. 

Civ.  Proc.  15-1T5. 

How.   N.   S.  &-S28. 


N.     T.    45-4BB: 


_.     _.      _    .__.  __.:    S1-36S: 

ei-S&4;  08-72:  T8-174:  83-SO; 
00-30,  072;  82-401;  08-666;  00- 
273:     100-617;     I08-241;     128- 


App.    Div.    8-19;    4-445:    32-474: 

33-570:  30-122:  4O-G0S:  42-168; 

40-172;     53-445;     54-324.     S73; 

eu-123;  85-40;  95-476. 
Misc.     10-103:     12-347:     10-411; 

22-281. 
K.  y.  Supp.  lB-763;  53-313.  1088; 


68-121. 
niv.  33-512;  52-454. 

l«)-e.';2;  14M2a;  64-206. 
.    Supp.  «5-131j   118-84T. 


114-lOfl; 


«-471; 


Ml«c.  1-422;  20-380;  34-348:  35. 

115;    58-862. 
N.  Y.   Ropp.  38-66,1:  33-582,  007: 

56-206:    68-144.     400:    70-682; 

83-1020;   llB-744. 
Civ.  Proc.  1B-3B3;  1O-20.  166,  828, 
Abb.  N.  C.  38-145. 
N.   Y.   Add.  Csb.  O-410. 
8257. 

Hud,  78-308. 
Ml3c.  0-609. 
-    •■     -   --     38-168,    188;    lOB- 


484. 

Clr.   Pr 


.   lB-3 


Hiin.  2S'1S4;  30-386:  38-lSS;  73- 

303;  S«-a2,  120. 
At>p.  Ulv.  42-250. 
Bflsp.  &-5U9. 
N.  y.  Siipp.  2-ZS3:  Bfl-lO. 


.  Cub.  2-102. 


Misc.  33-353. 
8263. 

Hun,  32-24;  37-372. 
AUD.    I>lv.    a-:iO;    UU-243: 
336:   134-553. 

uiRf^.  43-373:  ua-nao. 

N.    Y.    Supii.    I1T-3S5;    118-6T0, 
Civ.  Proc.  S-2f" 
How.  e7-437. 


I.  N.  V.  i 


'-48L 


3203. 

N.    Y,   fl7-40. 

Api).  D[\:  13-eoe. 

M[sr.   10-264. 
834(4. 

N.   V.   1311-211. 

iiiiii.  ua-in. 

App.  IHy.  13-60S  ;  S 


33:    BT'-^IS,    40S:    ft4-4».  17- 

33T:  70-2;  74-458;  7tt-44;;  78- 
438;  88-299;  80-».-i :  Wt-SM, 
110-930:117-130:    13S-9. 

Misi^.  3S-GM:  2R-4RB:  SIMIG  St- 
638;  42-160:  48-406,  Ut  «- 
33«:  53-S3-i:  S4-si;  O.;;) 
Wi-lSO. 

N.  T.  Siipp.  33-417:  BO-«a;  •*• 
767:  01-308;  62-417:  eS-*JT, 
OW-26.1:  72-231:  7S-431:  I*- 
1051:  TT-51K:  TS-310:  7WM; 
IW-82:  9O-603.  7^;  »w;i; 
101-1105;     l02-»39:     l04-a«: 

117-384:  120-121;  iai-;ie 

St.  RepT.  27-r.2. 
Civ.    l*roP.    14-114,    387;    ia-», 
245;  IO-808;  1R-3S5:  I»-TG:  M- 

N.   y!  Biiper.   40-2r«;  118-530. 
How.  60-13T;  03-377. 
Dnly,   10-39Z. 


I.  Cas.  B-2SI:tt-I7S,Ki 


N.  ■ 


App.  Dlv.  25-338  ;  44-140:  !••- 

22:  127.3  as. 

Mlsf.     19-278;     2T-3IS;    lS-t». 

a»>58e. 

N,    Y.    Supp.    4-74;   B8-140:  «- 

lOlS;  »3-Ke. 
8f.   Hep'r.  42-11. 


Civ. 


S-llA. 


N. 


20-S91. 

44-140:  7»-a;  »1-Mi; 

~2»-3(e;  as.237;  4«-Uft 

N.  Y.  Siipp.  .JS-IIOS:  00-3SI:  7«- 

668;   IIO-IO. 
How.   N.   8.   1-146. 


■-   177-266;  ie3-3S6. 
UlT.    42-428;    40-297: 


y.  Sopp.  34-256:  S1-2W:  W- 
.20. 
St.  htp'r.  3»-1S4:  44-381. 

<.'lv.   Prop.   7-321:  ltt-l«7. 
Abh.   N.  C.   13-182. 

Wppk.""DVB.  17-208. 
I2O0. 

Uuu,  40-58ir^"-'y"- 


Subd.  1 

App.  Div.  2a-lff7.  338. 

MIstr.   30-r>89, 

St.    Rep'r.   lT-860. 

Civ.    Proc.  0-157;  n<4B6. 

N.   Y,   Super.  BO-120. 

Dpq],  4-409. 

App.   DlY.    113-64S. 
32TO. 

N.   Y.   lTT-26fl, 
N.    Y.   Siipp.   30-340. 
Civ.  Proe.  18-237. 
N.   V.  Anil,  Cil8.  5-S81. 
3ZT1. 


I.  Cbk,  B-281, 


I&2. 
43>3ri4:  4»- 
1-141 ; 


Hun,  3T-27L 

580;  TS-428:  77-546. 

App,  Dtv.  43-43S:  4  —  ...  -.- 
105.  212:  07-337;  74-456;  77- 
020 :  7«-43a ;  »«-13n  :  116- 
930;  lir-lM.  S61;  llft-S41; 
l»4-nRfl:   ia«-0,   447. 

Mlec,  11-572;  U-2eS:  «-00:  J4- 
79:  2a-ri34:  23^131:  27-glS:  as. 
489:30.^17;  42-150 ;  48-339 
B2-e32. 

N.  Y.  Siipp.  47-714:  40-111;  IJS- 
140;  Sft-eaO:  60-7a7,  701;  Ol- 
1015:  flS-ian.  26(1.  31«:  73-493, 
T7-515:  78-918;  79-1083:  84- 
831;  SB-lOll:  00-3^:  JOi- 
llfC:     I02-276.    flaS;     104-89fi; 


14-172:    IR-ll 
i.   1-146;  2-26. 


Abb.  N.  C.  S1-4S4. 

N.    Y      ■  

N.  Y. 
S272. 

N.  Y.  112-310;  177-266. 
Hun,   20-(l.-,7-   T3-42C:  7K-487. 
App.  DIv.  40.297  ;  8S-299  :  lUO- 

148;  las-sog. 
MlBC.  IMJ91:    14-79:  22-554;  40- 


2S6. 


:   108- 


App.   DIt.  31-.24;  88-298;  100- 

148:    134-254,    584. 
MIbp.  0-691. 
N.  T,  Supp,  02-351  :  8B-2B  :  05« 

670:   IOK-721;  lWO-140 
K.    Y.   Super.   B7-164. 
X.  T.  Ann.  Cns.  B-281;  0-300. 
3277. 

N.   Y.  177-286. 

App.      iHv.     109-149;      122-067; 

l2■l-2.^^,   585;   1WW469. 
N.    Y.    Bnpp.    US-670:    107-508; 
1O0-140.  ' 

Civ.  Proe.   14-172. 
N.  Y.  Ann.  Cus.  5-281. 
8278. 
N.   Y.    177-266;    102-268. 
App.  nir.  8S-209. 


N.   Y.  A.._.   ^_„.  .. 

3270. 

N.  Y.  177-200:  102-2B8. 
App.    DtT.  48-68;  88-399. 


i 


.    20-220;    47-484. 


2S7: 


N.   Y.   72-437. 
Hlln.   20-356;   31-609;  4 
App.  Dlr.  6«-7. 
N.   Y,   Snpp.  48-313:  72 
St.    Rep'r.    12-164. 
N.   y.   Super.  114-451. 
N.  Y.  Ann.  Cai.  B-131. 
3288. 

12e-,'154. 


^''W 


Mine.  0-691 ;   17-03. 
rir.  Proc.  l»-7fi:  ZS-2; 
N.  Y.  Ann.  Cus,  5-281. 
3274. 

N.  Y.  177-366. 
Mlic.   40-400. 


.\iip.    Dii-.    134-554. 
3200. 

N,    Y.  S7-1S4;   13S-4T0. 

App,    DIr.    3.^307:    47-372;   04- 

4.t5;     08-286:     103-419;     132- 

3U2.   590. 
MiBC.  0-101;  23-361;  24-36S:  S«. 

341. 
N,  Y,  Sunn.  (12-71(2;  KS-UOl;  Be- 

lXi:_   7^552:     84-240:     S^S8; 


3207. 

N.  Y.  102-208. 

Ilim.  On-31B. 
App.    DIv,   07-118. 


Ulsc.  14-22S;  aS-OSl 

"Bee,  7bJ!"S2-37V.' 'SB-BBa; 
.  Proc.  28-SeT. 


_     _  28-96;  40- 

382;    B2-11. 

Y,  Supp,  »»-Hl:  04-898:  5B- 


How.  < 

Mtsc,  67- 

N,  Y.  9u| 

N,  'V,    8l 
3301. 


-103. 


pp,    ltT-44e. 


Hill 


73-3 


_    J.  3a-5:»;  50-2T9. 

N.  Y.  Super.  4T-524. 

Week.  DIs.  18-101. 
S804. 

App.  Die.  12-141,  144. 
S307. 

Hud,   00-124. 


;.  25-9 


38a. 


.  Supp. 


.  41-38T. 
i  T4-S8. 


;  S1-S2:  t 
1;   8T-lia 
Snkd. 

..Vf.     __     _ 

Hun.'o^SwT'iT'-laoT'ai-au;  34- 

4U1I:  3U-4T. 
App.  DIt.  48-S13;  80-STS. 
Misc.   lli-:.2 
N.  Y.  Siipp. 
Abb.  N.  C.      . 
How.  e«-34. 
K.  y.  Ann,  Cas.  1-40G. 
Week.  Dig.  30-122. 
BBbd.  4. 

App.  Dlv.  07-98. 


N.   Y.  ! 


"PP.   ' 


8b  bd.    ,. 

App.  Dlv.  07-119, 
N.  Y,   Siipp,  40-1062. 
flBbd.  T. 

N.     Y.    68-279;    BB-100:    8T-26B: 

KA-429:    00-^21;    OS-461:    lOZ- 

20»;  12.1-519. 

App.  niv.  4:i-8a. 

nine.  32-e:W;  62-12. 

N,     T.     Snpp.     4»-10G2; 
102-300. 

Civ.    Proc.    4-208; 
i:i-2,i4;  30-1S4. 
Salid.  O. 

Bun,  28-361:  32-632;  48-43S. 
Snbd.  11. 

N.   Y.  102-2118. 

App.   Dlv,   43-!)fl:  07-119. 

N.   Y.    Siipp.   4a-10«2:  68-868. 

Civ.  Proc.  80-184, 


N.  Y,  Supp,  00-1132. 


69-366; 
S-^OO:    10-3; 


N'.   T,  Snpp.  lU-tM. 


3313. 

Hnn,  81-3*. 

App.   DlT,  67-100;  tSJ-V». 


8314. 

Hun,   01-3<. 
3318. 

Hud,  01-S«. 


Hun,  88-572. 

App.    Dlv.    134-445. 

MIbp.    10-281,    3T8;    US-BSl; 

570. 
S.     Y,    Snpp.    33-907;    117' 

110-191;   121-1121. 

33ie. 

N.  Y.  S6-50e. 
3320. 

N.    J.    101-478:    188-301: 


lOi. 
RiiD.  48-308. 


K.    1.   Bnpp,    as-aii;  vB-aa,^^ 
368;   «3-327l»S-15;   1<»-^': 
112-763;   11T-6S7. 
3321. 

App,  Dlv.  180>15B. 


App.  Dlv.  32-275;  44-17. 

Mine.   18-433.  _ 

N,  Y.  Snpp.  so-mi:  6X-W:  ■ 

1018. 
civ.    Pfop.  0-137. 
Abh.  N.  C.   10-458. 
N.  Y.   Ann.  Cag.  7-133. 
3320. 
App.   Dlv.  32-275:  44-17. 


A  pp.   DlV.  »T-». 
S831. 

N.  Y.  BO-521. 

Hun,  ir-sao. 

App.  DiT.  114-668. 

Week.   me.   18-98. 

ssaa. 

Misc.   32-334. 
8S33. 

N.  T.  B6-3Sfl;  lBS-«><;  1TS-I4e; 

lTT-310  :  1S1-S61. 
Han.      «l-3e8;      tl4-92:      TO-IOT: 
76-74;    83-424; 


304;      110-508;      189-74.      78; 

13ft-tSS. 
HlHC.   lN-241;   a5-2S0;    30-T4S ; 

■*r-34  i    4C-807  ;    4»-e07  :    BO- 

2«;  «l-374. 
N.     T.    8npp.    47-883,    1023:    BB- 

7S5;    81-4S:i:    «»-347;    lOB-8: 

trU-iOS. 
8t.    Rpp'r.    14-168. 
a».   Proc.  lB-420. 
N.   Y.   Add.   Cas,  2-53. 

N.     Y.    »tt-32;    nn-SSS;    lsa-404; 
JtlS-1211;      irT-310;      181-381; 
JOT-48. 
Han.      Rl-30e;      S4-B2:      69-276; 

70-107:    TB-74;   S3-424. 
*P&,  ■?'!■  , 


111-S54;    118-S4T, 
Civ.  Prof.   18-250. 
Abb.  N.  C.  SI-4M. 

N,  'y.   »2-584. 
8342. 

120-200. 


Abb.  N.  C.  8 
8348. 

N.     Y.     1&T-58. 


452;  43-209;   48-1S2. 
•i.    Y.    Saop.    B8-B8:   81-8S; 
laC;     U3-155:      iU-llOl;      li 
;   lOB-S,  846. 


i 


aO-2TH,     _ 

JW.  178,  287;  BS-T:  3T-30:  89- 
92;      4a-611;      -~  "- 

er-aiTj  »4-i45j  iiw-ii 


S-iOOD:  lOd-g;  IH 


N.    Y 

Hun, 


Dtv.     10-27 

:     (W-304;     ( 

■61;  iao-ao7. 


88-205:     40- 


^2-708;     29-286;     8B-ai6, 

882  ;  a»-127  :  4T-84,  478. 
N.   Y.  Siipp.  SO-4e. 
St.   Rep'r    01-861. 
CiY.     Proc,     T-S30:     10-170;     IS- 

434. 
Abb.    N.  C.   2B-iai. 


How. 
N.   Y. 


N.   S.  a-lBl. 
:£-3S7. 
~      -         3-211. 


Cr.  Rep. 
.  .    _.  Ann.  (5.1 
anbd.  3. 
Hud,  BT-66. 

N.  Y.   114-581. 
MIbi^.  «-51. 


13(&^. 


'404;  ta-441;  41-S34; 
iB-369;  B7-4T2:  63-61:  OS- 
20:    8B-I95;      8»-616:      lOl- 


N.     Y.     112-550;     1J6-5S7; 

636;  ^'"-'"'" 
Ann.    Dl 

BB-36 

20 ;    bo-itfs ; 

^;     104-25; 

07;    1I7-IB2, 
MIbc,   M-T23  ;    8(1-680  :    33-413  ; 

54-117. 
N.  T.  Siipp.  71-348  ;  72-508  :  Oa- 

29:    »3-2S5;   ttO-OBB;    103-350. 
8t.     Rpp'r.    a»-31B:    34-775;    33. 

542:  4«-151:  W7-501, 
Abh.  N.  C.  24-304:  30-36, 
N.   y.   Super.  B2-S01, 
Snlid.  10.  , 

Hun.   :£ff-3e«:   3<l-3:  43-a32jl4T> 
238:  ai-g3:  61-673;  62-302. 


&pp.    Dl>.  n-5S3;  3a~4Se;  SO-TT;  |      N.  T.  Supp.  74-189;  87-313: 

08-185;       8K-185:        »a-409  .—  ^--.-    ..-. 

104-684;    114-B7;     IIS-BOT. 


au-6S9; 

jp.  67-966;  OB-tSZ,  OOS; 


Subd.  II. 

N,  Y,  6»-64T, 
Hub.  e7-2u4. 

App.  Dlv.  05-8d;  1O1-290. 
Misc.   7-iaii. 

N.  Y.  Supp.  SS-dOT;  91-740. 
St.  Hep'r.  ttl-uao,  T74. 
Snbd.  12. 

N  Y.   W»-S21;   iaO-210. 

App.   Dlv.  1 

UlBt.  "'-■^• 


--■la:  a"/-508,  nia 


Sobd.  IK, 

N,    Y.    HH-MO;    141.4^. 

Hun.  Xa-Sti^J:  BO-eOT;  «2-309:  73- 

138. 
App.    Dlv.    20-167:    44-148:    B4- 

li.  y.'  Supp.  4-433. 
St.    RfpT.    17-M84;  46-183.   3T6. 
Civ.   I'roc.   11-13:   lS-254. 
Abb.  N.  C.  SH-4:». 
How.  N.  R.  2-45. 
Snba.  20. 

N.    Y.    »<a-3J8:   SA-eSG:    112-309; 

1B4-60T:     100-114;     ISO-UW. 
Hull.   41-0:   42-161.   606:  44-200: 

70-lOT. 
App.     Dlv.    100-219.    637;    ISS- 


Mil 


iC.    1:1-120 :   22-490. 
V.  »upp.  eB-664. 
ItEp'r.    18-T9e;    34-493: 


Civ.   Proc.  11-370. 
Duly,   10-71, 
3844. 

Misc.  10-618. 

N.  Y.  lfll.207. 
App.    ItlT.    lll-nS4:    112-120. 
Ml»c.    10-dtB;  17-571;  23-079. 
N.  Y.   Supp.  98-496, 


5-342,  575;  84- 


q,    448:    lO7-80a:    llfr-KI, 
.  Repr.  19-45. 


.    14-3%!;  U-4M. 


Hiin.  4(1-322. 

MIbc.  27-540;  Bl-675. 

N.  Y.  5upp.  101-39. 

Civ,   Proc,  S-452. 

Dem.  2-644;  3-33S. 
Snbil.  4. 

Ji.  Y.  102-415. 

Hun.  25-18.'j;  S1-S15;  34-1(1; 
322;  81-388;  SO-5S. 

App.  Dlv.  «T-450;  117-353, 

Misc.  0-o!o:  7-321.  561:  0-!3:  If- 
290;  20-2U9.  4I»:  34.40g:  tl- 
575;  K8-197;  Sft-SS:  S2-49I 

N,  Y,  Rupp,  30-884;  e»-«a,n- 

679;  »i-36;    10I-39:  HK-tTr. 
114-8ii8:   lin-64. 

St,  Rpp'r.  17-a-,3;  4T-I3L  4« 

Civ,   Proc.  (1-468. 

Abb,    N.   C.   20-297. 

N.    Y.   Super.   48-95. 

Dem.  2-492.  614, 

Week,   illit,    17-208. 

■i,  Y.  Ann,  Cas.  0-313. 
Snbd.  B. 

App.  Dlv.   117-352. 

N,  y,  anpp.  102-<2I. 
Sabd.  S. 

N,   Y.   130-1134 

Hun.   B4-613;   0O-14-:  Rl-JK. 

Apn,    DJv,^2B-4Mi__Bl.-**J:  «- 

Ml'ac,  '1 


;    12K-;64:    t&4-376L 


„_/W,iL 

St.    Hep-r.    ir-K^:   47-t31:  1 

633. 
Civ,   Proc.  B-451;  30-241. 

Abb.  N.  c,   10-423:  as-ei.  : 

13:;;  30-407. 
H01V.   N.  3.   1-86, 
Di'ui,  2-488.  B2B:  3-238. 


,  niv.  «i-4.'iO:  ia3-j» 

;,  H4-405  ;  B4-510. 

f ,  Supp.  OR-E45:  OO-W:  "• 


Abb.  N.  C.  Z1-S63. 
BDkd.  11. 

N.    r.    01-235.    502,    662;    99-310: 

lOS-iei. 
Hud.  W-IH:  20-181.  325;  31-320; 


Civ.    rroe.   6-301;   12-180, 
N.   Y.   Super.   03-522. 
Snbd.  IS. 
Han.  W-18j;  31-615;  4B-322;  4?- 


MIrc.  20-1C1;  84-15ri. 

N.  T.  Supp.  »S-430;  «S-a 


Miso.  14-194, 

N.     Y.     Supp.     B1-T83:     »2-478; 
lll-ull,    r53;   110-731. 
Snbd.  2. 

N,.  y,   l«O-B70, 

Hnn,  86-451. 

App.    DlT.    SK-BDl;    11S-T65. 

MltK^.  S9-G3n. 
Snhd.  3. 

N.    Y,    IBO-330 :    160-215 ;    IBS- 


_:    112-8S4. 

:.  as-mi. 

r.   Supp.  BB-967:  72-157. 


i 


:.  Supp.  KT-0S3. 


.App.   DW.  Bl-»e. 
N.  T,  Supp.  81-105;  115-1 
834S. 

Misc.    40-231):  63-3T. 

smta. 
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t  of  the  code  : 
material   other 


o(  IDOUK,  sround  for  ■cpiritioK    1TS3 

«f  ^iOD,  b*    failure  «>  fiW  lUdimona  and  plimlingi 8M 

cf  part  of  plaintiff'i  claim  in  replevin 1T19 

of   condeaiDatlan   pTOC«cdiu( S8T1 

Abatement  uid  RctItbI. 

•pecial  provinDfU,  not  afiected   TSa 

not  cauHd  by  vacancy  in  office  of  judfe 3S 

not  uuicd  by  failure  or  adjournment  of  court 44 


on  revrTuI  on  law.  action  for  wrong  not  abatcdby  death...     TM 

on  "rath  or  removal  of  officer  of  unlncoBorated  association.  19*^0 

not  effected  by  change  of  name 2416 

order  that  sctxon  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  denth  of  father..     78* 


death  of  lole  party 

. ..  death  of  party  jofntly  liat 
by  or  against  aurriTOrs 


of  officer  of  unincorporatei 


on  death  of  party  to  partition   

proceedings  to  brin^  in  parties 

of  accounting  in   snrrogate's  court   c 
pnrtT- 

uie  of.  in  pleadings,  etc 

private  (ittingt  of  court   la 

warrant  of  attachment   aiainsL 
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nlonition  of  pcrua  u  r 
ubiiutioa  of  lummonl  ■( 


effect  of  absence  on  limiution  of  Mtion* Kl.   W 

pmunptlon  of  death  troni  abiiim M 

■dninlitration  of  mate  of ™J 

proviiion  tor  f uniljr  w 

rentctlion  of  adminlitratloa  on  return M 

■bunt  witntMCi  to  will  on  probate M 

I>rDof  of  aitnatut*  of  abienl  witocM  to  will IW 


not  lubjecl  lo  judirUI  (upenrlaion    

not  lubiFct  lo  actJDn  lo  dlMoNe  or  anaul  eorporatioa. . 
oEcepted  from  proviiiaui  for  Totuatarr  diwototioB 


AMasiit*  »■>«  Aeeoantln 

Booka  of  account,  >c*  "  1 

I.  AcTioNa  OM  iiccciuHn. 


In  iutlictt-  caum. 

n  Umi'ttd' '. ' 


pleadlna  .  .        

conipelllRC  party  to  rakibit  ■ 
diKontinuance  when  accounti 


n.  AceonNtiHOi  tH  acTtoHi. 

on  demand  of  aurttT  on  undertaUnn  . 
compulMry  rcftrence  to  take  aocDitnt   . 
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under  judgment  annuTlins  corpontlan   . 


action   by  attorn 
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•?-ri!i 

eonlinuance  of 

in 

ACCODHTINGI    IN 

rU>  of  proceed*  of  teahr  of  Infanu  or 
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annual  acco 

•rdcr  ibal  coinmlltee   " 
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>  acting  u  guardiBDS 
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order  of  diiiribution  of  intestate  esUlM 2733 

effect  of  judicial  lettlement   2713 

decree  for  payment  and  diitribution 2713 

relief  in  decree  for  neglect  to  >et  apart  exempt  property.  ST24 

ft  By  tttttral  fuardlam. 

br  executor  of  deceaaed  guardian  2R06 

bv  relativot  acting  aa  guardiaua  in  locage  .............  ^7" 

-'    --nlicalion  oT  guardian    .77 ^-SK. 


apnlicalioi 


annual  enmination  of  tecounta  2644 

order  to  file  account   SS49 

order  lo  lupply  defect*   2S45 


voluntary  petition  by  guardian   . 


intins  by  guardian  of  peraon.  2848 
itings  by  executors 28SO 


B.  GuBrdiant  appainlrd  by  anil  or  dud. 
Intermediate  account 
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«.  fl,  U,tam,Htary  lr%^„4. 

bj  executor  of  deceased  tnirtee 

intermpdiale  acconntiiig 

decree  on  votunlaiy  inlermedialc 


ilaried  ratinty  clerks  and  i 
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instrumenl),  when  acknowledeed,  adminibk  in  evidence. .  Vb.  m 

■cknowledgmeot  noi  conclurive   jH 

proof  by  interested  or  incomuelent  witneii  not  aufiicicnl •■ 
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itis  faction  of  judsmmt  to  *x  (cknom 
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f  agreed  statement  on  submilslDn  of  ' 
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"action"  refer)  (o  civil  action*,. 

only  one  form  of  civil  action 
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I.  Ih  oiHnAL  — CondntiRl. 

dcoi^iutioo  of  pirtica  to  dfil  ■ctlon.. 


II.  C*r«ciTV  to  ivx.    Sk  "  Paitiu." 

III.  COKHHCIlOHt, 

commenced  b;  tervlcc  of  lummoni 1311 

lor  punxHa  of  Matule  of  limiutioni 39SJ00 

wtul  deemed  commencement tHa 

IV.  JoMnn  Of  cjiDic*.    S«  "  Pliadiho." 

V.   COHIOLIDATION   or  ACTIOHI.      See  "  CoHaoucATica." 
VI.  SmuHci-     See  "  Sxvuahci  of  Actiomi." 

foe  diKoverr  aboliabed    1914 

by  ilienS  in  aid  of  ittachment OBS 

br  pluntift  in  Bid  of  itUchmenl ffTT 

VIII.    FCI    OTFICUJ.  ACTS  IND  OHIUIOHS. 

by  clainunt  aniiut  ihcrifE  for  taking  chtttel  In  rqilevia ITIO 

aRainM  consUble  for  failure  to  return  exemllon tOHl 

•■Hnil  coutable  for  money  eoHected  on  execution SOU 

■gainst  municipal  officers  for  jiublic  funds. ISSft 

by  taji|iajrer  to  redreu  municipal  wrong. ......,.,.,,.,....-  IfSS 

by  party  on  bond  to  people  or  public  officer 814 

on   penal  bonds    IBIS 

on  undertaking  on  appeal   ISOQ,  2BTS 

from  satriua<e  a  eourl    2S81 

ecurity  (o  refund  jtroceeds  of  sale  in  partition 1M8 


undertaking  o 

ntor,  administrator  or  guardian. . 


on  bond  for  Jail  liberties  , lOCKlTl 

agunsl  bsil  for  discharge  from  arrest   096,     fi9T 


X.    ACTtONS    ADTHOKIIIO    lY    CODC 

for  ventiout  auil  in  name  of  iiclitious  party 1800 

for  unaothoHied  and  vexatious  suit  in  name  of  another,  1900 
for  causing  death  b^  negligence 190!E-1900 

for  levy  on  eiempt  property    1904 

for  damages  and  penalty  for  disobeying  subpema BUS 

payment  of  fine  on  conCempI  imposed  as  indemnity  to  ag- 
grieved party  bars  action  fot  damages SI84 

9.  On  caulradual  and  fMori-cntniciaal  liabWlitt. 

on  judgment* 191) 

to  cliarge  joinl  debtors  not  served  in  previous  suit 1987 

by  Barct]F  i^ilst  principal  lor  coals,  etc 1B19 

oo  securities  representing  court   funds 748 

to  determine  claim  of  dower JB4T 

(or  instalments  of  dower  after  admeasureiiLent 1014 

lo  sell  lands  for  non-payment  of  dower...... --.,.  1614 

agwnst  persons  holding  over   1««4 

kr  evicted  purchaser  at  eile  on  executfanl • 1479 

113T 


INDDX. 

Action*  —  Contl»eA> 

X.    ACTIOHl  AUTHOKIItD    >V    CODS — CoDtllincd. 

2.  On  cenlractuai  and  quati-coniraclual  liabililitt  —  Coadnui 

agninit  puTchiKT  from  dgfcodiBI  ia  ejectnwat US 

on  rcvcrul.  by  pcr»n  cvkled  bj  wmBurr  proc«ediD(>. .  JSO 


!or  rdmbunement  after  hIc  of  reaJtjr  for  debn.  I8DI 
cvoldn(  party  for  cons  of  arbitratioD BH 


Adlo  a  ram  en  t . 

on  Saturday  to  be  lo  day  aibrr  ihan  Sunday.. 


trial  of  a 


■nather  pl*«. . 


Iriat  commenced  may  be  eontinucd  b^ond  term 

of  court  of  appeals 

power  of  referee  to  adjourn  hearins 

of  application  for  diKharge  from  impriwnmeM 

in  (uiipsaie'i  court 

of  narioe  oauiei  in  New"  Yorii  'city  court  .".'.'.V.'.V.V.V.V 
Adml  at  Btratora. 

Sh  "  Eiicutou  AHB  Admihistutou." 
XAmtrmlty. 

See,  alio.  "  Uaaixi  CauMai  "  "  Vuwu." 

New  York  city  court  has  no  adiidraltr  juriidictioa 

AdmUaloBi. 

of  service  of  sumtnoni  

deiT>^7ar°admi»Ion' o'f 'geniiiuneu  of  'daciimeiit! '.'.'.'. 

orument  after  demand  for  admiuiod. 


by  members  c 
Ad  4tvod  DKani 


Adaltcrr- 

See  "  DivoaoL" 


a  subuituled  for.  • 


I  in  distribotkm  ■ 


Advarae  PoBBcaaloB. 

See  "LluiTAiioH  o»  ACTIOMI." 


Ad  ver  tlBeai  fb  ta . 


Coo.jlo 


AMamrtt. 

wbo  aur  uln 

wilhout  tlic  lUte   

wmpelliDB  pirtjr  to  nuke  depoaitlon  ■ . 
wuil  at  title,  etc.,  to  bt  di(re(>rded .  ■ 

TciiGutiDD  of  pleadiiu  b]i  

form  of  Yerificitioo  of  pleading 

*>  procure  otiier  of  »rreM    


limitition  of  Ktion  foe 

order   of   irreil   for   mit 

In    ju«lice'»    court. 

Teti6c*tiaa   of  jileaclinsi 

A«rl«nltnrBl   Law. 

Albaar.   Cify  of. 

recorder  to  prepare  tria 
Albanr,   Cl(r   Cvnrt   at. 

is  a  court  of  record. ;-_. 


riidiclioi 

augment  by  confeHion. . .  .- 

of^ummary   proceeding*   t. 


action  c 


raisin"  lille  to  real  properlj'., 
■ttachment  and  replevin  In.. 


ap^ai  iJ"coun/v"c^r""."\\"\\\\v.v.v.v.'.v.".':: ■.■.'■.■.■.■.■;::  s 

■eclion  3301  relating  to  clerk's  feei  not  applkable 3 

Alftany,  Conotr  of. 

jail    liberties    for 

drawing  of  grand  jurori  in J 

paneli  of  trfal   ;"uiors  in 1 

atenographer  of  surrogate's  court............................  S 

Albany,  Jastlce'a  Coart  of- 

naine  changed  to  "  City  Cnurt  of  Albany."  L.  1884,  chap.  12i. 
Sec  "AUAHT,  City  Couar  of." 
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ASUum. 

Mn  York  tatj  oourt  cannot  lutonlUe Ill 

diubility  during  war  eiupled  fioin  lUtate  of  lUnhUlocu 401 

not  emftled  to  jury  of  p»rt  >Licni 1190 

non-reildcnti  cannot  act  »  cxecutora   , , , ., 3619 

clc^i  fea  OB  Dituraliution  i ! . !  ^ !  i !  I !  ^  131)1 

AllmOBr- 

Sec  "  Difoicc;  "  "  SarAaaitoM." 
Allfi«T*ii«eB. 

AlMlhOWM*. 

keeper  eiempt   from  juiy  •errlce lOM 

AMeii«na*Bt. 

by  inKrtins  defendinl'i  true  nima 451 

to  bring  in  partia  451 

on  death  or  tranafer  of  intercat TOO 

of  coitne 54] 

for  delay MS 

•enke  of  amended  pleadiiisi 543,  T9N 

of  pleading  on   variance  from  proof &»,  Ml 

leave  to  amend  on  deciaion  of  demurrer «T 

aervice  of  amended  complaint  to  suitain  order  of  artett 5U 

to  cure  defecli,  irrcgularitiea.  etc TS 


to  correct  mistakes,  etc.,  in  condemnalion  proceedliHi.  73t-'71D.  3M 

order  of  court  required   727 

of  bondaaod  undertakings 7W 

power  of  referee  to  allow 1011 

of  judvment  gainst  person  by  fiotitiDua  name  iSU 

of  judgmenl  docket  of  county  clerk    US 

to  i>etiett  appeal    UU 

OQ  appeal  from  surrogate'!  court  13(8.  ffi'i 

to  ca*e  on  appeal  frooi  court  of  claims ZiT 


aendable  only  by  leav*  . 
ancrin  anf"  "' —  '" 

of  pleadings   ii 


utnt  by  (bcriS  and  other  officer)   . 


on  decision  of  demurn 
Anellldrr  Let  tern. 


r  ADUtiiiTKAiioa; " 


proceedinga  for  allowing  animtls  to  mn  at  hrft,  lee  "  Sriata." 
ABBBltlea. 


eath  of  person  iatcresled.- 
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pteidJDg  al  defendant   

-'  dEfEndsnl  br  , 

ibtd  by  Bltoroe, 


defcno  to  be  M|ier*telv  slated  .  ■ . 
equitable  defense  maj  be  pleaded  . 


demand  fnr  afBrmative  lelief 

judgmeal  for  part  of  demand  admitled 

Kverance  of  acilon  on  judemeat  for  part  admitted.. 


judiirent  on   frivolous  answer  587 

striEini  out  sham    6SS 

ttrikinc  out,  for  disobedience  to  order  for  discovery  of  books. 


of  objeeiion  by  failure  to  plead., 
"be  pleaded. 


defenda  _    . ...       _ 

not  appearing  on  face  of  complaint  n 


- -  iction  must  be  pleaded 418 

cause  of  action  barred  by  limiiatian.  not  available  as  defence.  3ST 

verification  of  eounterclaim  only  D2T 

verified  answer  deemed  sffidavil  on  application  for  injunction.  fiaO 

when  new  matter  in.  deemed  controverted  without  deajsl....  B32 

admitted  bj'  failore  to  reply (123 

II.  Skvici  or. 

when  to  be  served   422 

on  co-defendant (121 

time  to  serve  when  defendant  arretted  B66 

time  to  serve,  when  summons  served  on  euardian  ad  Jitifs  of 

absent  infant  . 4T8 

IIL    lit  IfECiriC    ACTIOMS, 

By  or  agalHtt  corporaliens. 

to  require  proof  of  incorporation 1T76 

misnomer  to  be  pleaded  1777 

extension  of  time  to  answer  in  action  on  bill  or  note....  17T9 
order  for  trial  in  action  on  bill  or  note 1778 

fir^t  served  or  first  appearing  to  make  answer 181T 

aeparate  Knmvers  only  allowed  by  direction  of  court 1817 

want  of  assets  not  to  be  pleaded 1824 

Divorci. 

need  not  be  verilied 17S7 

may  controvert  iatereit  of  parties IMS 

fis  rtpUvin. 

(Oacatlon  ot  title 1720 

*iay  set  up  title  in  third  person 173S 

«>cs*tion    of   poBscuiDn   of    land   on   which  chattel    dia- 
«nined  doing  damage 17H 
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A.Bawer  —  Contlnved. 

III.  In  sricirrc  actiohi  —  Conlbiaei 
/eiiil  dtbiart. 

in  iction  lo  char^  debtori  not  perioiuJtj  ninnward  ii 


live  mindamui WIT 

g   dufffinn MM.  H« 


on^miMlfm  proeeidintt. 


I.    GlHl 

1.  If  Atn  atpe, 


letue  vhcn  >ppe*l  mir  b«  Ukcn . . 


person  intercaled  not  he»rd  un 


no  appral  from  judgment  or  order  by  d«f«uH IM 

order  preferring  came  for  trial  not  ■ppealable flS 

refunf  of  iudgment  on  trivotoiis  pleading  not  appuUUe.    IS! 
iudgmenl  of  reverul  granting  new  trial  not  a^peal^lc...  UU 

"  detention  lie   appra1abl?"f ,!' . . !. .". , .". , . .'??"!"  . . . .  »M 
wben  people  may  appeal  on  habeu  corpnl  to  iDquirc  ioto 

1:  Tttiing  iht  a/fpial 

how  taken IW 

cxMiuion  of  lime  to  appeal 1S^    TH 

ariemion  of  time  for  appeal  by  heir,  etc.,  of  deceased 

Htf?^  ^m  not  Vhan^  an ! ! ! ! !  i !  i !  i ! ! ! ! !  i !  i ! ! ! .' !  "  UW 
derignalion  of  partiei  to  anpeal OH 

when  idverw  party  hai  died  before 1397 


failure  to  aubatitule  on  death  of  party  pending  appeal.. 

order  of  subititution  by  appellate  court  af  ler  appeal .... 

•ervicc  and  filing  of  notice  of 

filing  of  nolice  of  with  clerk  of  surrogite'B  court  tipon 

onpeal    lo   court    of   appeals 

nolice  to  specify  interlocutory  Judgment  or  iniemeiliaie 


fioni  final  order   awacdiiii; '  wr 
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>!■  ,—  Contlntted. 
GiHUAL  rioviBioHS  —  Continued. 
2.  Taking  tht  jffxal  _  Continacd. 
from    final    orderi    in    lummarr 


ii  ordcT  of  county  courl  in  aupplenentiry  procecdinV.  2438 

a  final  order!  in  coademnation  proceedingi S8TS 

plaintiff   from  judinwnt  for  defendant  in  condemna- 

on  piocecding 3BTS 


deposit  in  lieu  af  underlskins « ISOO 

undertaking  to  be   filed 1307 

order  for  new  underukina  pending  appeal 1308 

action  on  undertaking 130B 

undertaking  by  inumcipal  corporation  for  stsv 1314 

undertskina  lo  suspend  sale  pending  appeal  from  refuial 

of   speeific   perfonnanee 1823 

undertaking  to  slay  wutant  lo  dispoasesi  occupant.  2201,  2262 

appointment  of  receiver  pending T13 

admitting   prisoner  to  bail   pending   appeal..  2060,  2061,  2063 
20M 
§,  Slay  of  proctidingi, 

(tay  of  proceedtnga  pending   1310 

of  more  than  thirty  days  wilhout  security  problbited. .. .  1351 

time  of  EUy  not  i>art  of  period  of  limitation ]2:iG 

aale  of  perishable  proDerly  notwithaUndine  SUy 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .   1310 

BOpcrseding  levy  on  personal  property  on 1311 

orSer  dispensing  with  or  limiting  security  for  stay 1312 

no  appeal  by  state  or  county.  ■ - ■   1313 

on  appeal  by  municipal  corporations 13H 

Mupension  of  sale  pending  appeal  from  refusal  of  specific 

eancellation  of  lii  ttndiHs  pending  appeal   from  refusal 

of  specific  performance   1323 

on  appeal  from  tudgnient  inaction  for  dower 161S 

pending  appeal  from  final  order  on  mandamus. 208T 

*"h*ilfon*'!'"', . . "?. .  ™. . .° .  ". .'™. .  !?f ,  *V! . .", . .''."!  2101 

order  suspending  hen  of  judgment  on 1256 

operates  from  entry  on  docket 


.  12&S 


%,  Htaring;  qutslioni  rtvievtd. 

preference  of  appeal  involving  title  to  office, 
from  judgment  declaring   statute   unr 


acting  in  repre- 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals TBI 

cue  to  be  made  on  appeal  from  judgment  SBT 

from  order  on  moiion  (or  new  trial  on  judge's  minutet 

to  be  beard  on  case  settled gW 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  In   notice 1310 

remarks  and  comments  ot  trial  judge  may  be  reviewed..  S3 

exceptions  10  be  revieacd  <m  aspeal  from  judgment 099 

CKieption  lo  finding  of  fact  not  supported  by  evidence..  093 

from  order  for  n<;w  trinl  on  judge's  minutes VM 

from    judgment,  where    soccinl    or    general  verdict    ren- 
dered   llfi. 

from  order  removina  '•■-'—<  from  toumv  cfin 844 
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I.  Gf.neii:1l  pnovIsioHi-^Continucit. 

6.  Hearing:  qucslioyis  rmrttprf  —  Continued. 

review  of  order  of  cdutI  other  Ihan  Ihat  in  which  utios 

from  order  for  now  Win]  hrinKi  u|>  j  udsmenl  of  rennal.  131 
review    of   iudgment    of    condemnation    on    appeal  inn 

final    order     tt^ 

remarks   or  comment  of  iudte.   duly  excepted  to,  fUl 

T.  £>(l«rmi<i<i'ian  of  opfial;  jaigmtnl. 

judgment  or  order  dctermiainff  appeal.-. .«.' -,..,  IB] 

final  judgment  on  aflinnsnce  of  interlocutory  iudgHKnl..  121 
cancelling  or  oorreitinB  docket  on  reversal  or  modiSa- 

tion  .       11 

enforcing  aRirtnance  or  modiAcltion  of  judgment-. -  U1 

on  reversal  on  law  only-  action  for  wrong  o"  abated  bf 
death  of  Judgment  ichtor Tl 

lien  of  reveraed  or  modilied  judgment  penditig  appeal  D 
court  of  appeals  IS 

cancelling  or  correcting  docket  on  reversal  or  tnodificadiiB 


not  to  affect  title  of  purchuer,, 

on  reversal  of  final  order 'inVum: 

cover  possesiHon  of  land 

on  reversal  of  decree  or  order  of  surrogMe't  eourt... 
ft  CortJ. 

certain  provisions  not  applicable, 
on  appeal  from  final  iudgiiient.  - 


from  inierfocutory  judgment  or  order. . 
.. __  Bppell((e  iliiiBOn.. 


■  delay  on  appeal  to  court  of' ippeilV. '.'.".'.'.'.".". '.'."aSt  OJ 
appeal  to  aap^e  court  f rum  H.  Y.  i  "  '  '  --  "" 
appeal   by  plaintit!   from  judgment   f 


n'EP  Y.'  mnnicipd  co^rt..  1 
t   for  Mendapt  in 


Joverned  by  provisions  relating  to  appeala  in  actions 

to  appellate  diviaion  from  orders  of  another  eotnt 

appeal  from  final  order  tn-ing*  up  preceding  orden 

entry  and  enforcement  of  order  determining 

III.    To    COURT    or    APPEALS, 

1.  Whin  atptal  may  be  tOktn. 

jurisdiction  of  appeals  from  final  judgment!. -..-.. ..- 

on  qucbtions  certified  by  appellate  diviBKm.--..- 

Appcals  from  inferior  courts  limited.. 

when  appeal  to  be  taken  only  by  leave  of  court 

l™  allowed"  .""""'.I'""'.' 

what  appeals  may   be  taken 


INDBX. 

Aypcals  —  CoatlMvcd. 

Iir.  To  cotr«i  OF  APHUJ  —  Conlinued. 

1.  IVItin  afpmt  t»ay  bi  laktH  —  Continacd. 

limiiation  of  lime  to  appeal 

from    &Btl    judgment    aflei    affiniuace    of    Inti 

judgraenl 

'"  '      '     '  trial  ^y  appellate  division. 


(rom  final 


S.  QHttliBHi  revimiiil. 


le  taken  only  by  leave 


decision  liy  divided  ccnirt  thai  < 


mipporti  ju 


case    on    appeal    from    judgnient   c 

opinion  of  court    

jndgmenl  on  determination  of  AW 
8.  Sieuriiy;  slay  of  proeriilngi. 


lerfect  appeal. . 


■fitting  prisoner  to  bail  pending  appeal 

tUif  pending  motion  for  leave 

MCuriiT  10  star  execution  on  tudgnent  for  mone' 
order  for  funher  undertaliing  to  atav  execution.. 
(tax  of  execution  on  judKment  for  delivery  of  pro 

— '  '--- n  judgmenl  or  order  of  affirr 

for  ehattel 


a  judgment  [or 

erty 

g  judgment  of  li 


e  and  for  deficit 


dii 


Speal  involving  title  to  office 
and  subsequent  appols 

lis  from  unanimou*  affirmancei  by  ippellale 


19fi 

Tei 


ef  appeals  from  decision  of  surrogate. 

of  actions  by  or  against  persons  in  repreientalive 

capacity TBI 

of  appeals  from  judgment  declaring  statute  uncon- 

■titutional 781 

wbeit  party  has  died  nendlng  the  JcHoti 791 


danu«e>  for  delay  . 


ofdeir 
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AppealB  —  COBtlnacA. 

IV.    To  AfMLLATE    DIVHIOB. 

1,  Applicaliaal  for  previtienMl  r4mtditi  and  oritrt  wll3uM 

■nsy  grant  order  applied  foe  without  notice  and  rtfaml 
may  irant  provisional  lemtdy  applied   for  without  at^tt 

2.  Whtn  appial  may  ht  laketi. 

limitalion  of  time  ™1 

final  judtment* JM 

inierlocmory  iudgmenis 1MB 

orders  .  .   .    ... IW 

Set  infra.  V,  Fremce^i'of'cli^'. 


appellate  diiision  may  f  r»nt  Kay WJ 

Becurity   not  required  to  perfect l«i 

stay  of  execution  on USl 

when  undertaking  operatet  ai  atay UB 

I.  Htoring;  qnesHotts  rcvirwtd. 

papeis  on  whicli  appeal  heard tS 

papers  to  be   filed IW 

There  heard 1» 

transfer  of  appeal  10  aaotber  departoieiit 3S1.  IS 

certified  copy  of  order  lo  be  traiumitled  ta  county  clerk.  IS 

preference  of  appeal   involving  title  to  office ™ 

from  judgment  declaring  (tatute  uncooMilHtioDal . .    1^ 

questions  reviewed  on  appeal   from  judgmenta- .....'. ..  IM 

from  iudsnient  on  decition  or  report   W- 

from  final  judgment  after  afGrmance  of  interlocn-    _ 

toiy  judgment  1» 

from  final  judgment  after  denial  of  new  trial  by 

appellate  division   <.-.--.--...,..,.- --..  1^ 

w  Drterminatii'%  and  ivdgmrnt. 

an  appeal  from  judgmeot  on  decision  or  report M> 

entry  of  order  on  determioation 1S> 

entry  of  judgment  on  order  detenuiniug US 


\«    twm    COVRT  o 


time  for  taking  appeal .  ■ 
notice  of  >Metil    


e  of  appeati 


jud|raent  . 

1146  C.O.wk- 


INDBX. 

&>>•*!■  —  Contlnncdi 
VI.  r»oii  mnocATi'i  eoum. 

L  tf A(H  afptal  may  bt  laktn. 

how  dctcrmiiulian  of  ■arrogate  renewed 3481 

when  pirtT  mmr  ■pp«1 3S6I 

■fter  jury  trill  in  N.  Y.  county  of  proceedings  for  pro- 

bete  o(  wUI    2547 

after  jury  trial  of  proceedinan  to  sell  decedent's  tmIIt  to 

pay  debti  :S4B 

frim  decree  for  distribution  on  ule  of  realty  (or  dece- 

denfi   debt!  2TB1 

no  appeal  from  decree  or  order  on  default 2Se« 

wben  pcrton  ant  a  party  may  appeal SSOS 

to  wh>i  court  appeal  liet  2570 

time  to  appeal  2573 

dciisnalion  of  parlia  to  appeal 1265,  257S 

necoHiry,  partiei  to   UBia 

•ubititution  of  representative  of  deceated  party 1207,  26TS 

praceedingi  when  party  dies  pending  appeal 1308.  2S7B 

order    of     lubstitution     of     repreientatTve     of     deceased 

party 130»,  2»7B 

service  ot  notice  of  appeal 2574 

■Jipellate    court    may    supply    defect    in    perfeeting    ap- 
peal    1801,  2B75 

fees  for  certifying  papers 2S67 

■tipulaiion   waiving  certification   of  papers 2867 

%  S*ttiTitr;  tlay  if  pracitditifi. 

•eeurily  to  perfect  appeal 2BTT 

DDdertaking  to  stay  enecution 2878 

undertaking  to  stay  commitment  (or  disobedlenee  to  de- 
cree or  order 2078 

amount  of  undertaking  to  aUy  proceedings 21180 

undertaking  on  uipeaf 1306- 13(»,  2ST5 

requisites  ot  un^Uking 2081 

action  on  undertaking 2581 

auspension  of  decree  for  probate  hy 2582 

feree  revoking  probate  or  letters  not  stayed..... 2088 

•layed  .  .  .' .'  ""■* 

removal,  etc.,  of  testament 
appointment  of  temporary 

«»Ted zoeo 

perfected  appeal  slays  proceedings  in  cases  not  expressly 

provided  for 2084 

a  HiariHi!  q^ilion,  reriiwtd. 

bringing  up  intermediate  orders  for  review SSTl 

bring*  up  for  review  each  dedsioa  acepled  to 2049 

may  be  on  law  or  fact* 2570 

facts  revttwaUe  only  on  case  settled 207< 

appellate  court  has  same  power  to  decide  facta  as  lurro- 

gate 2088 

•Hiallate  court  may  lake  further  testimony  and  appoint 

^Seree 20SS 

Immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded S04S 

&  DlMnHfnnlfao  and  judgmttil. 

Indgment  or  order  on  appeal 2S87 

awarding  restitution  on  reversal 2587 

order  to  be  transmitted  and  carried  in.o  effect 2685 

Jury  trill  on  reversal  in  probate  cases 2r>nR 

awvd  of  costs 2589 

easts  same  as  in  supreme  ccurt 2500 
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Vll.  T.  .»...«.  =.u,,  ,.™  ..™o.  «..» j^ 

l,om  »..  yA  m™d,J yn ........  gg 

where  Sim  how   neara    jjjjj     ^^^ 

lifnitation   of   time  tn  ai^cal  •-•' " " '  *  «4i '   i^^ 

.«uriiy  '■'"j"";™^'oi,'^     ::::::::;::::!::is4i;  i3c 

ITb^'  Urd  bj  .ppellal.  diviHOn.  e«ept  in  fim  .nd  fourth  ^^ 

t/^hird"!^  '.pp'eibw  t"™  "in"  ■«,;«  :«d' fOTrth  "d - 


where  judgmnit  or  order  on  anneil  en^^ 
,*  dU™t  ^  .pp«.l  from  N   y.  .™nr.'_'^I«l 
allowance  of  appol  lo  apIwMate 
Blay  on  «[>pe»l  to  coott  of  »ppei 
Vni.  F»oii  ciir  forsT  on  Niw  Yo«k. 

to  supreme  court  fiom  ludgnent.- 


'?'?J^l=J:r'^^;hJ5r"  *'^'"~::;::".:  isis 


130 

ucigmem. Jlao 

_  crlocutsry   ju"!*"'"' tlS 

wh««  and  how  htMTi ;::::::::::;::  mm 

time  to  ap[>ea1  ..... ...  .......-'.-.■--.'■-'■  ^icua 

clerk-,   fees    for   terlify.ni!   pai«".  ■;;v- ^9U 

stipuUtion  wan«n«  cert.ii«tu«  of  p.p«r.  ;;;;;:;::::;:::;   '^^ 
"^V^S^c  "of  7&o^  'm.;-  he'  ^viewed! ! ! • .....   31S9 

-h*/ri!,nMr™Y'he  taken"  to  ;pp'eii'."<e"divi"*i-;i;: ! ! ! :  1 ! ! ! ! !  "  ai91 

nraclice  and  jiroceedinm  00  appeal  to  ippeUat*  dmikm SJtg 

lime  to  appeal  lo. appellate  diviwon^- .  .^^-^j ','.','.'.'.'.'.'.'.'.'.'.'.    aiS 

"di^l  »b'»l«le''on''Xii^  of'oTdJi  gfuiting  new  Iri.I-  31M 


IX.    FlOM    IBCAl    COUSI*    OF    Ali.*!.*    * 

to  county  court  from  Albany  <:i 
X.  F.O 


1.  Whin  atftat  may  be  leirn. 

,ho  may  appeal  ..  ■--,■-•.■■■■■-■■, 

udgnent  renewable  onlv  by  appeal ■ ■■"" 

a  county  court  from  order  00  claiin  to  lutplu*  on  *ale  o 


demand  for_posfe™oa  of  itjajt-- 


from  final  order  on  proceedings  for  Hie  __ 

from  judgment  forecloains  meehinie'i  lito 

a.  TttUt  tin  afHal;  jMMVeV  return. 

to  what  court  appeal  to  be  taken JOB 

when  and  how  talien  gj; 

■errice  of  notice  on  lUtlice SJJJ 

payment  of  eo.1.  and  juWice's  fee JMJ 

K?rice  of  notice  00   respondent... - JMJ 

supplying  defects,  etc.,  10  perfecting  appw j™ 

demlind  of  new  trial  as  of  right Mg 

ietum  after  te-m' of  office,  i 2SS 

«impel1mg  further  return   WW 

S.  Stay  of  riranien. 

undertaking  to  Kay  execution WB^ 

filing  underlsking  when  iusticc  is  daad MB 


Avvcala  —  ConttanaA. 

X.  F.o«  jujticu-  couM.  — Conlinuel 
4.  Htaring  and  dtlermiHalioH. 

hearing 8003 

pape.i  on  appeal 3068 

(tipulation  by   rcspondenl   for   reverul 3062 

diuniuBl  ior  failure  to  pcosecute  30ea 

dcteminalion,  when  justice  unable  to  make  return 90M 

deterniinalioii,  when  erior  in  fact  alleged 305T 

lettins  all  coX*  and  recovery 3059 

eosli  below  included  in  disbursemenU 3060 

iudgmenl 3083 

ludBment'Coll 3061 

realilution  on  reversal 3058 

ne«  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice 306^ 

costs  of  appeal 3063 

to  whom  cost,  awarded 3066 

•mount  of  CDsM S06T 

B.  Ntw  trIaU  of  ntht  on. 

See  "  JuiTici  OF  THi  Piace;  "  "  Niw  T>i*i-" 


in  p«-wn  or  by  Mtorney KB,  2528 

of  one  attorney  for  more  than  one  defendant 4T9 

time  for  .  . 421 

"in"an™?™.™"..°."..^"?'.?,".°...'.f™;°  ..*..,?.     478 

notice  or  pleadi'iig  'to  be  iii'bscri'bVd"  by  'attorney! ' ". '. '. '.'.'.'. '. '.'.'.'. '.     421 

without  demand  for  copy  of  complaint 422 

TOluntary,  is  equivalent  to  service  of  summons 424 

demand  for  cony  of  complaint 4Tn 

motions  on  default  of  appearance T68 

after  appearance,  papers  to  be  served  on  atlorney TOO 

demand  for  notice  of  assessment  of  damages  is  not ISIQ 

in  person  or  by  Bllorncy  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  in  condemnation  proceeding. . .  8383 
to  oppose  application  for  sale,  etc.,  for  corporate  real  property. .  8303 

Id  surrogates  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  appearance    afi2R 

nir  be  in  person  or  by  attorney 2D28 

person  not  cited  on  probate  of  will 2617 

persons  interested  on  application  for  probate  o(  heirship.  2S55 

of  persons  not  cited  on  application  for  administration 2683 

in  JDSIice't  court,  action  commenced  by 2876 

in  person  or  by  attorney 28N6 

of  guardian  ad  lilim  for  infant  2SST,  2888 

proof  of  attorney's  authority   2890 

to  wait  one  hour  for SflOS 

of  plaintiff,  when  defendant  mirested. 2890 

M»*Ilktc  DlvlaloB. 

L  Cdnititctioh  or  coirn. 

■  oosrt  of  record •  •  ■        3 

wd  of SS2 

designalton  of  justices  of ^ 

must  be  filed  228 

revocation  238 

judge     not     disqualified     when      policyholder     of     insurance 

qlS^*  /"".".  "'^I"™'.  '.  .-■.■;.'.■.■.■.'.'.■.'.■.■.'.'.'.■.■.'.■.■.'.'.'  'm     230 

snmber  at  jnstices  necessary  to  decision 230,    330 
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Appellate  DlTtBfvn  —  Contiancd. 

I.  CoNSTiTDTiOM  OF  eou«i  ^  Confinuti 

sppointmcnt  of  limra  and  placca  of  tcrmi 3H 

of  itrms  to  be  published  2» 

of  extraordinary  terms  of  )M 

location  of  court. SQ 

reports  of,  ice  "  Suruiii  CoUKi  Kbtdith." 

appointment  of  clerk   88.    SSI 

depiily  deikl SB 


nee  of  officer!  at  term 

,t  of  fees  and  excwnses  of  officer: 


111.    Ju»l»niCTin«    AKD    POWBItt, 

powe™  of  juMices    of    I2D 

assignment  of  justices  to  hotd  trial  and  iEwcial'teniis!!' !!' "  tO 

designation  of  temporary  jail  by  omidinB  juatice..  13S,  130.  144 

transfer   of  appeals  to   another   department.. ........ .,  22<K  ^Sl 

jurisdiction  120 

submission  of   controversy  10 UTfrUSl 

may  raeate  or  modify   without   notice,   order*  made  wltlunit 


order    applied    for   without    notice,    tni    refiwed 
■fu«d"b'i 


below 

remedy  applied  for  without 


judgment  on  motion  for  new  trial  in  lirtl  Inatance ISI 

judgment  on  appeal  from  jadgment  where  Ipecial  or  imeral 

verdict  rendered IMT 

may  supply  defects  and  irregularities 


See  '•  Ceb 
IV,  ,\i.ri*LS  TO.     Sp 
ApporlloiiiDca*. 


ohibitfon  gr»nted  by.. 


ai5afof'"d^".S''*''^'"'"  """  "'*'*'^  '"'  ""'**' ^^ 

clerks  of  surrouate's  courts  n..1  lo  Kt  sa^.".'.'.  .'.'.'.'.'.W'.'.W'.'.l' '   SS« 

fees,  in  surrogate  a  court 2545.  2711 

ItBO 


INDBX. 
ArMtnitloa. 


whit  controvrrMic  miT  be  aubmitlcd 2906 

necutipn   ind  KknoWlcdgmcnt    of   nbmiuion 2360 

■ppoinfmcitt  of  iddilional  prbitratDr  or  umpire.  .  ^ .-.-,.,...  .  2307 
■ddJItODil  arbilTilor  or  umpire  lo  >i(  with  original  ■rbitritori.  2887 

■ppointOMrl  of  tint  >nd  pUcr  for  hearing 2368 

notie«  of  boring 2308 

•djoummniti  2368 

auh  of  irUtrBlon   2360 

■rbltrBiar  mar  iisne  subpcena  864 

KQoirina  ■tterdance   of  wiineiMi    33T0 

■II  the  arbitrator)  to  meet 23T1 

tcM  el  arbitrator*  23T1 

riahi   to    revoke    23B3 

vlio  HUT  exerdK  right  to  rerohe  23S3 

ribmiiBuiii  cannot  be  revoked  after  clou  of  hearing! 2383 

TCTOCalion  of  lubmiuion  by  death  of  party  before  award 3382 

bjF  appointment  of  committee  for  parly 2382 

party  revoking,  liable  for  cosli,  dimagei  and  cipenaei 23Si 

reeoTcry  againil  party  revoking  limited  to  actual  dWMte*.  . .  2S85 
effect  of  futile  ■ubmiMian  on  limitalian  of  action 411 

II.  Tn  AWAU>. 

award  by   majority    28Tt 

may  require  payment  of  feci  and  expeiiKa 23T1 

lo  be  acknowledged  or  proved  23T2 

nolion  to  confirm 2373 

notice  of  nolion  lo  confirm  2373 

upon  whal  grounda  vacated   2374 

when  award  may  be  modified  or  corrected 23TB 

when  motion*  lo  vacate,  modify  or  correct  award  to  be  made.  2376 

*tay  pending  molion  lo  vacate 2BTB 

coat*  on  vacating 2378 

rehearing  on  vacating 2374 

proceeding*  on  dealh  of  party  after  award 2382 

proceeding*  where  committee  appointed  for  party  after  award.  2882 

III.    EHXa*    OF    JUDCUIMI, 

enlry  of  judgment  on  award  2378 

in  whal  county  judgment  lo  be  entered 2366 

COM.  on  entering  judgment   2178 

judgment-roll   23TB 

docketing   judgment    2ST0 

effect 2380 

enforcement  2380 

appeal   from  order   or  judgment 2Sgl 

entry  on  death  of  party  after  award  2382 

right  of    ■nion   in   affirmance.   diulGmance   or  modiiication, 

not  affected 2386 

pijr,  pemloni,  reward*,  ■rmi.  etc.,  exempt  from  execution 1393 

Sec,  alio,  "  PaoviaiDHAL  RiMisiis." 


in  civil  eaie*  only  when  exprcHly  aotboriied. . 
right  to,  dependent  on  nature  oE^action 
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I.  Whiis  OMIEK  UA«  i»8UB  —  Continizei 

MTTca  for  fraud,  not  afF«t«i  by  judgment  for  price,  « 
foreign  fudgmsnt  does  not  affect  right 

*!::::  ^ 

prisoner  may  be   commined   for  civil  uintempl  oo  duchuge 

•  '""■^ 

oi  juror  for  non-allen dance 

1110. 1  in 

n.    ExiKmON    AND    ntlVILEGI  TIOM  AIIEIT. 

infant)  under  fourteen  to  be  diKb^d. ::::'.:'..:::::'.::...    SH 
perKini  sued  in  recroentalive  capacity  not  to  be  arrated...    S5i 

of  officer  conveying  prisoner  tbrough  anolber  coonty. . .  Ill 
of  priioner  being  conTcmd  throueh  another  tonniy...     Ill 

dlschargwi  insolvent  debtor  exempt 

>?! 

diicharge  of  wiinMs  arrested  in  violation  of  privilege., 
what  judgei  may  diacharge  witnewe*  illegally  arrested, 
order  discharginK  privileged  person   does  not  bar  secoi 

M 

« 

damages  for  arrest  of  vitneu  in  violation  of  privilege. 
ai.  Thi  order. 

» 

when  to  be  made  by  court  only 

^i 

when  granted  wilhont  complaint 

IMDBX. 

A  preat  —  CoDtlD««4. 

III.  Tm^OKDn  —  Continned. 

Mcority  for,  not  requiMd  from  atate,  munieipililf,  etc IQM 

litbilitT  of  «t»le,  mnnielpBbly  or  officer  for  diftME** 1800 

mtn  in  proMBjinja  lupplemtntary  to  siwirtion 3«3T'S4.t9 

right  to  repleTT  when  ord«  of  arrcal  hu  l»u«il 1714 

corti  for  procuring  order  of  arreil 8281 

*fV.  VtaatHa  (s  uoDirviHo  okdul 

to  vhoRi  appHe»i)on  to  be  nude (168 

time  for  rmiiition  of  final  deciiion 719 

when  order  granted  hefore  Krrice  of  complaint S58 

time  for  malting  application  to  increaie  lecnritr 887 


order  of,  from  M.  Y.  city  court  to  be  eieculed  by  aheria.  . ! .  880 

county    ... "''!...*.,""?..... '°..'"^  2518 

when  permitted  on  Sunday '.'.  g 

copy  of  psperi  lo  be  delivered  to  defendant 802 

iheriff  not  to  take  reward  for  waiting  for  prisoner 114 

Srisoner  may  be  con»cyed  throuah  another  county 118 

rfivery  of  order,  «c.,  to  sherilTt  aucccuor 1B7 

filing  paitera  if  Inil  not  given 8B0 

of  aheriff  by  coronar 174 

in  action  in  wliich  aheriff  ia  plaintiff 1T9,  180 

ahcriir*  fe«a  for  aetiing  and  executing  order 8307 

VI.    COaTODT    AND    DETEHTIOH    OF    miaONM.        Scc,    alx),    "  lupgllOH- 

cuitDdy  of  prltonFT 110 

term   of  imprisonment  limited Ill 

lupport  of    prisoner*. , 112 

aheriff  not  to  charge  for  food,  etc 113 

cbargea  for  lodging,  etc.,  of  priaoner 116 

prisoner  may  tend  for  necwaariea IM 

chargea  for  rent.  etc..  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

*hen  entitled  to  jail  libertiea 149 

time  to  serve  answer  of  fwrson  armted 880 

how  aheriff  confined 178 

pbee  of  BherifTa  confinement  deemed  ■  jail 176 

arrest    22TS 

habea*  corpus  to  answer  for  civil  contempt 22T8 

rcnand  of  prisoner  on  habeas  corpus  to  anawcr  for  civil  con- 

•empt   2282 

nabeaa  corpui  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2S0T 

•herifTa  liability  for  escape 188,  189 

VII.  Admission  to  j*il  iiaamiBS.     See  "  Jail  LianriES  " 
VIII.  DiECUjUiaE  FRou   AUWST.     See,  also,   "  InaiiLvaNr   DuToas," 

for  delay  in  p[O.MCuting  action  872 

for  delay  in  entering  judgment  Sta 


for  delay  it 

--' liscnirge  ol  insolvent  acDtor ai8.1 

y  of  disrhatae  of  insolvent  debtor  tested 2185 

KC   anre  a     m^  sen        c     or   m.v  >    ir   .      «.  ^^ 


how  validity  of  dfsrhatae  of  insolvent  debtor  tester 


Cookie 


INDEX. 
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IX.  PMtCEEDIHCS    *fTU    JUDCHINT.       Stt,    •ISO,    "  ElrtCDTtOli." 

pUinliff  muat  prove  ■llecation  of  fraudulent  mitt(ipIic«tiaD. .  5tt 

■  rreit  after  final  judgmeot ,  gj] 

execution  agiinit  perwo  sfier  order  of  ureil Itfl 

X.  Bail. 

puDlihment  for  giving  lictiliout  bul 11 

defendant  muit  be  diichirged  on  giving  bail STX 

opportunity  to  procure m 

defendant  may  elect  to  give  bail  or  bond  for  bbertiei Stt 

contenli  of  undertaking BTj 

jtiBlification  of  luretiei '.  H7g 

notiee  of  iuilificalion  in  N.  Y.  citjr  court XMl 

KTvice  of  paper!  on  plaintilTi  ittorney (CJ 

wben  bail  deemed  accepted on 

BOtice  of  rejection sn 

■KHicc  of  Juilllication  on  rej«tiDn  by  plaintiff en 

_i.^.....-__   -•  - „,  1,^]  on  rejection  by  plaintiff 571 


allowance    of tBl 

depoiit  in  lieu  of  bail SR 

pnnent  of  deposit  into  coutt m 

BubMitatlon  of  bail  for  deport M 

application  of  depout   EWS 

direction  for  payment  of  dcpont  to  third  pcraOB UK 

when  sheriff  liable  a«  bail BST 

CToceedlngg  on  judgineni  againit  iheriS 5(8 

ability  of  bail  to  sberifl BM 

XI.    Ck*«]IHC    AMD    DlIcnAICIHC    a  All. 

exaneiation  by  lurrcDder  of  defendant BM.  SSS 

bow  aurrender  to  be  made BtS 

ball  may  irreat  defendant  (o  eSect  nurcnder EBI 

eioneTition  by  defendant*!  voluntary  aurrender EM 

eoMody  of  pcraon  surrendered  in  exoneration 110 

llabilitiei  of  sheriff  as  bail EOS 

rights  of  sbtriff  liable  as S» 

bill  lo  be  proceeded  againit  bv  action  only SM 

letion  against  bail  only  af._. ... 

duty  of  sheriff  on  emcation  to  charge  bail. 

defeneea  in  action  against  bail..  ..■-■....-..-■-...•-•... ...  m- 

relief  of  bail  when  defendant  arrealed  for  erime KB 

emneralion  by  death  of  defendant Wl 

exoneration  by  discharge  of  defendant  from  obligation tOt 

extension  of  tine  to  surrender  defen.'--  ~ 
payment  of  costs  as  conditio 

XII.  In    NIW    YoaK    CITY    CODIT. 

L  Gimfral  procUicni, 

power  to  relieve  from  imprisoi 
nodee  of  non-acceptance  of  bait 
notice  of  justification  of  bail.. 

ft  Im  marlnt  mxnt. 


rvice  of  summon,  and  order. . 

n  or  deposit  before  return.... 

after  return 


.  8M0.Jin 
BM 
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XII.  IH  N«w  Ymi  ciTT  COURT  —  ContloueA 
2.  In  marim  cataii  —  Continued. 

custody  of  defendant SISS 

return  of  shtrifl gl84 

•ppMTince  Hid  proceedinss  after  return S185 

Kill.  In  joiTicu'  cou«Ts.     See,  iIbo,  "  Justici  o»  th£  Piaci." 

priTilege  from  arrest  not  abridged  or  affected 2904 

in  what  actioTiBordeTSiKiitd.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. '.'.'.]  288S 

(Toundi  for  jranling  order 28M 

proof  of  extrinaic  facts  necessarr  in  action  for  miaapproprial- 

ing  funds   290B 

lufificiencj  of  papers 28M 

plainlilTs  undertsking  on 2896 

.         conteuta  of  order   2897 

execution  of  orfer 280S 

eonatable's  return  2899 

pUintill  muit  appear  wben  notified 2899 

defendant  to  be  kept  In  custody 2900 

motion  to  discharge  from  arrert 2901 

effect  of  order  discbargiog 2902 

when  summon»  accompanied  by  order  returnable 2877 

diacbarge  of  defendant  on  ad]aiirnRient  by  plaintiff 39M 

uodertaUns  for  discharge  of  defendant  pending  adioumment.  WSt 
XIV.  IH     N»w     YoM    uuHicirAL     couiTS.       Sec,   also.  "  Niw   Yd.k 

order 3210,  3211 


XV.  In  local  COUITS  or  Alsanv  and  Tkoy. 

in  Troy  iusiice's  court    8210,  3211 

in  Albany  cily  cmut   3210,  32il 

ABMinlt  land  Battery. 

included  In  leim  "  personal  injury  "    3343 

limitation  of  ictioni    384 

jurisdiction  of    N.    V.    city   court  over  actions   for   assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  V.  dty  court  3177-3147 

eneepled  from  jurindiclion  of  justice's  court   2863 

of  Albany   city  court   2883.  3223 

of  Troy  jusHce's  court    2863,  3223 

costs  when  recovery  is  lest  than  {GO   3228 

AsacBBBieBt   at  DoniaKca- 

on  ju5!i^le^t"l^defaui™"^".''.1?[.:!i!;!;';;!!"l;l"";  I2I3 
in  replevin   after  trial    ._.._... 1«6 


1 


judgment   by  default    172U 

,..._n  wilbout  slate  for  use  on   888 

etion  for  negligently  causing  death   1904 

11.  W*IT  OF. 

for  general  provisions,  see  "  WlITS." 

a  state  writ    19»1 

■ulialituled  for  writ  of  ad  quod  dsmnuin  1961,  2108 

11S5 
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issue  OTi  behalf  o(  United  SUtei 


dtlermlniliDD  o(  cliimi  to  money  paid  into  court H 

See.   also.   "  DtciDiijTs'   EsTATii;  "   "  EiIcvToa*  *■»  A»- 


mav  include  cost  of  bond  in  ci 


official.  1 

conKnt  of,  to  discharge  of  inMtvcnt,. 

AsBlKniimt. 

Sn   ap^ii'cl"Jon' 

asHgnee  of  clai 
what  claims  or 
of  cause  of  ac 
judgmetil   assig 


for  discharge   from  impritonmeii 

,  under  *nn- 

of  jtidgment  conveys  cause  of"  act 
subject  to  equltici  accruing  bcfoi 

e  Mtia 

s  by  a^ignec.  of  bills  and  notes 

o(  underiairinK  on  attaciTinent  on  dlsehafiie  of  defendant „ 

of  right  to  sheriff's  deed  on  sale  or  MMUtion Jji 

liability  of  transferee  of  cause  o(  Kt[*on"foV 'cMta *•" 

'  Attalvnaient  for  B»np<lt  ot  Creditor*. 

pelitloa  of  iurety  of  Mslgoee  to  be  reliered  from  booJ W 

§Hnrno"ce°y'ai"rgnm'en7o^'1Xi^eJ^^^^^ 


dellh  orincapaeily  of  "S"^  '''"  n"'  '^™'  *^ 

ion 

•rtion, ■gainst  m embers _ sfler  BMiulion   •(niriM 

Mocialion.. 

«I  property 

«rvic«.  of  itutimoni   b^   publictkoi    upon   uni 

Korporatcd 

AttaebBient. 

I.  Whin  wamaht  out 
by  whom  erantcd  ir 
lime  for  rendition  < 
nor  to  be  granted  •. 


ondertakTiiK  an 640 

to  whom  warrant  diretted Mt 

imdertsklng  not  avoided  by  defect  In  warrant 643 

not  invalidated  by  want  of  Jurisdiction 643 

Kcnrlty  not  required  from  state,  munidpality.  etc 19B0 

liabllitr  of  Male,  municipality  or  oKm  for  damas«9 lOW 


lory  by  sheriff  after  term  of  office 

levy  on  defendant'!  property  

aeicure  of  books  of  account,  vouchers,  etc 


peraonal  properly  capable  of  manual  delivery. . . 
perianal  property  not  capable  of  manual  delive: 
properly  di-icovered  in  action  by  ^eriff.  , 


Invenlory  by  jheriff  and  appraiser 

■herill  to  collect  debit,  elc,  altacbed... 
may  me  on  dchls.  etc.  attached. . 
■etton  by  sheriff  in  aid  nf  allachment . . . 
■etfon  by  plaintiff  in  aid  of  aitlachment. . 
Ml*  of  perlBhable  goodi  and  animali 
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levy  not  lupcricded  on 
■dditlonil  il' 


plaintiff  when  pfopertr  ■ttulied.  8393   t2H 


nouniUge ; Xtrr, 

ei*nipii<jn   Df  nhibin   at    enhihiiion 14041 

wlwn   wsrrint  "  annulled  "    SSfl 

who  mar  moT= M 

what  relief  may  be  ashed M 

motion  to  vacate  or  modify  or  Inereaie  Kcurltr MB 

to  whom  application  made M 

time  for  rendilioo  of  final  decinon TM 

on  what  papers  made SO 

denial  of.  noi  to  prejudice  lubiequent  motion M 

mtontlon  of  books,  rouchers.  etc..  to  defendant TH 

dellTery  of  undertaking*  to  defendant Til 

■iiifninent  of  underlikingi  to  defendant TH 

defendant  to  be  tubaliiuted  in  aheriff*!  action TW 

cancelling  notice  attaching  teal  praperly Til 

■heriS  to  file  wimnt  and  return  thertaa.. ■...■■■■... TB 

IV,  Ducnuat  or  attach hmt. 

motion  for  ditcharKe M? 

undertaking   on   application M 

application  by  one  of  several  defendaiiti 8W 

undertaking  by  one  of  several  defendanlt .,.,....  W 

lurttles  to  jusiify  if  required MO 

•lieriff  to  reiain  properly  until  juitification W 

provliions  anply  to  vesselt AB! 

partner  of  defendant  may  apply *> 

undertaking  by  partner  of  defendant M 

proceedings  to  ascertain  value  or  sufEciency  o(  niretlei ME 

Bodee  of  application W 

undertaking  by  Junior  eredilor  to  prevent  rcleue  of  foreifa 

vessel   TO 

leitoration  of  attached  property iw 

of  books,  vouchers,   etc Til 

delivery  of  undertakina.  to  defendant Tl* 

assignment  of  undrrlnkinn  h*  ulieriff  to  defendant IW 

cancellation  of  notice  attaching  real  oroperty. Til 

•heriff  to  Rle  warrant  and  teiurn  Iberton TU 

V.    PurUEHOI   aCTWCEH   WJiatANTI. 

undertaking  by  junior  to  prevent  rejcau  of  fordrn  letaid. ...  TW 

aubaequent  aHachment  of  foreign  vessel 22 

rights  of  junior  in  artio<i  (n  aid  hy  senior  and  ihertff tfo 

action  in  aid  by  jimior  jointly  with  ihcriS TM 

rights  of  third  and  subseournt  creditor! VH 

«rder  of  preference  aa  ajainsl  execution IWT,  UM 


INDEX. 

—  Co  V  tinned  ■ 


indimnity  by  pi. 
afiidavii  of  ctiin 


releniion  sf  properly  until  iDstification eSSa,     691 

piymeot  of  ihenff's  fees,  etc.  teSa 

iclion  by  sheriff  on  undertaking SWa 

fiadins  not  lo  prejudice  claimant SSa 

afaerin  Eo  keep  property  or  proceedA  until  judgmenr. 674 


e  of  mrploa  property  . 
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proceedings  on  clatm 

undertaking  for  relea 
order  for  dischatge  . . 


Dtidertakini  by  iilainail  -^ eW 

diKharl^  ™  r"™ 
ule  by  a 
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■    am 

righti  pf  junior  in  action  by  aenior  and  sfierift 

by  junior  plaintiff  jointly  with  sheriff 

VITL  PiocraoiJioi  Arrea  jupcment. 

entry  of  jadgmenl  by  default  on  service  by  publication 

'.     7W 

when  jndgment  enforceable  only  against  attached  properly. 

:S 

collection  of  debts  and  chosea  in  action 

■     ™ 

warrant  remved  by  reversal  of  judgment  for  defendsnl 

efteet  of  slay  of  proceeding!  on  final  judgment  for  defendant 
DC  Actions  agaihst  shmiff. 

■  83*3 
1421 

when  indemnity  relalea  to  part  of  properly  1424 

proceedings  when  officer  Is  joined  with  indemnitors 142S 

effect  of  order 142« 

officer  nlnBt  give  notice  of  action  I43T 

propertji  seiied  under,  not  lo  be  replevied ,.-. .... .  1I88O 


INDEX. 
Attecbtnelit  —  CoBtlnvefl. 

X.    IH    JUSTICES'    COUKTS. 

In  what  (ctioiu  WBlnnt  mij  \»  annlcil 39H 

•ffldivit  on  applicBtion  ...V....". 29M 

around]  for  issuini  warrant  2008 

lo  b«  iisiied  with  Bummons  2007 

form  »nd  contents  of  warrant  !»nT 

plaintiff's  un.lcrtaking VSOi 

MKution  of  warrant  JftC* 

sale  of  peri^able  properly , 20rt 

acrolcc  of  summons  and  warrant  on  defcniUnt 2S» 

undertaking  by  defendant JBll 

re-delivtry  to  defendant 3011 

claim  by  third  person J9U 

bond  of  claimant  and  deliiery  thereon JUII 

fudgniEnt  in  action  on  bond  of  tlaimant i(l]t 

•ction  by  defendant  on  claimant's  bond 2914 

return  of  warrant 3011 

motion  to  vacate  or  modify  warrant SSIt 

motion  to  increase  plainlifTs  lecurity 2911 

•ffect  of  vacatinR  warrant  on  jurisdiction  of  jurtict 2911 

proceedings  when  BuDimooi  not  person alTy  »erved 291S 

effect  of  judgment  when  suminons  not  personally  aerred Kill 

eiecution  when  summona  not  personally  aerred VM 

properly  leried  on,  cannot  b«  replevied I«m,  SSU 

XI.    In  UICAI.  COtlltS. 

L  Nem  York  cit),  courl. 

proof  required  to  obtain  warrant SJOI 

order  for  service  of  summon!  without  dty  or  for  pnbUc*- 

tior : ., SIW 

•ale  of  periihable  propertjr  levied  on tlTi 

a.  Nm  York  >n-ni'c<>or  coi-rl,. 

when  warrant  lo  issue  SSIO,  3111 

8>  /»  Albany  and  Tray. 

when  warrant  to  iisue  BlOi  BUI 

AttCBdasita. 

of  courts,  not  to  practice  M  attornen ,._. fi 

how     furnisfied SI 

of    appellate    diviiion 7Sl,    2(S 

of  court  in  Kiagi,  Queen«  and  Richmond  Msntki 9S,      H 

sheriff  to  designate  cgnstabJrs  and  deputies »7,      SS 

ilty   for  neglect  to  attend » 


of   Ne. 

tenure  n(  office  and   fees  not  affected. . 


ork,   KiilsB  and  £[ie  counuet.  2312 


I.  Qv. 


rules  for  admission  of 

rulei  of  examination 

changing  rules  for  examination  and  admias: 
rules  may  exempt  graduate  from  clerkship. 

admiuian  of.  from  other  states 

oath    of    office , 

certificate    of    admission 

,'esidence    in    adjoining  etaici 


INDEX. 

Atlornera  —  ContlBned. 

'di^*«ed  °m"coif^i;ljon  ■  of  ■  fiiony  !:;'.■,'.". '.'.'. 
difbtnnent  of  former  prosecutor  tor  dtfeoding 
to  be  Buspended  or  removed  only  on  notice., 
service  of  notice  without  the  state--- -■- 


ni-    WhIH    DIlQItAUrilD    TO    ACT. 

of  judge,  in  matter  before  him SO 

pirtner  of  judge  before  judge 41>,  50 

clerk  of  judge  hefm-e  judge 31 

ekrit,  etc.,  in  hi*  own   court Ot 

of  "»urrog«te"'-"!'-? °.  .'^".f  ?!*.'.'.'.'.'.'-'.'.'.'.'-'.'.'.'-'.'.'!! '.  24!).5 

■urrosate'i  fatfaer  or  son  before  nurrogate 2.121) 

elerlu  ot  Burrogalet'  courts Z-Wf) 

dlilrict  aitomej',  etc.,  not  to  defend  «fter  he  leaves  office-..  Tfl 

partner  of  district  attorney,  etc.,  not  to  defend  prosecotioni.  T<l 

constable  and  Taw  partner  of  justice  before  justice Sfl^ 

judge  of  court  of  claims 2T0 

non-DByment  of  money  a  civil  contempt M 

miabehavior.  neglect  or  disobedience  a  civil  contempt 14 

■uumlng  to  act  ai,  without  authority >....  14 

only  atlbrney.  to  practice  in  New  York  city 08 

penalty  for  unlawfully  piaeticing  ia  New  York  eity 94 

treble  damages  for  deceit 70 

deceit  a  misdemeanor    70 

tnble  damages  for  vrilfully  delaying  cause Tl 


e  condderition  to  procnre  buuneu. 
tor  to  buV  claim  or  illtgallj 


within  prohibition  uainst  buying  claim . 


prohibition     ... 

of   eondoetlng   li  ligation. 


unlawfully 
may  -tefend  h>T 


almnelf  in  person- .... .. 

:i  for  plewllnff  scandalni 


in  action  for  misapplied  funds MO 

in  justice's  court  for  mlsapproprlatinB  funds 2S0B 

llmilalion  of  action  for  money,  etc..  received  by 410 

communications  to,  are  privileged   WS 

privilege  waived  when  attorney  sabicribes  irill  as  wltnen 83B 

V.    ArPUKAHCI  AltD  AUTHOKITT. 

appcwancc  may  be  by BO 

b  justice'a  court  2888 

asstgnment  to  conduct  action  by  or  againit  poor  person. .  4B8.  4An 

may  appear  in  proceedings  instituted  by  state  writ. .  - -  ■  1095 

of  relator  in  state  writ  deemed  attorney  for  people ItXin 

fVPceediDgs  on  death  or  ditabllltr 65 

■fipearing  for   two  or   more  defendants   to   receive  one  copy 

not  of  warrant  of  attomer  cured  by  judgment  on  verdict. 


___».»  w,...wnons  of,  cured  by  judgment  on  verdict,  etc, . ,     TSl 
may  sMlafy  judgment  within  two  years  after  entry 1200 


INDEX. 

Attorners  —  ConttnacA. 

V.  AFFEAtANCE   AND   AuiHORITiT  —  Continued. 

revoulioD  of  authocity  to  sttlttf  jui^mcnl 12n 

produclion   of  autboritv  of   plaintiff'i  attornev   id  action  of 
cjeclment 1S.I2-UU 

""l-Jovwy  '".."'!'..!?!"".. ''.^.f?"!?.r.°'.. "'.?!?.."  WT 

liability  far  cosia  when  securily  not  fnrcD SIB 

proccBB  to  be  lubscribed  or  indoracd  by....--*- M 

to   aubKribe    Bummona *IT 

pUadinga 850 

order    of  'arrts"""'.  "T".?' '.'.'.'.'.'.'.'.'.'^ !  561 

warrant    of    attaehment Ml 

offer  and  aceeotance  ol  eomprorol»e T-W 

TBtification   of  pleadingn  by 821 

of    account S31 

vn.  Service  or  rums  oh. 

aervice  of   papers   on TW 

by   leaving  at   residence TUT 

by  leaving  In   offke W 

by  leaving  with  partner,  clerk,  or  perion  in  char^  of  office.  TPT 

after  appearance,  papers  to  be  served  on  Bttomey IH 

VIII.  ConnHiATioii. 

™^Dr"i?vices°on^i[il5e"f'«tion','.';  !;.'.'.'.'.'.'.",'.".■.'.■.'.■;;!       « 
lien  noi  affected  by  settlemetii ,. . ,-       fl> 

coils  lo  poor  person  payable  lo  altorney »*J 

not  emitted  to  witiKia  fees  for  lcst)fyiti|  for  dfest 3B8 

coinniunications   to.    are    privileged Bffi 

furniture  and  library  ofhouaeb  older  exempt  from  caeniiion.  IVl 

eaemplion  from  jury  sorvice MBO.   IWI.  11?! 

proof    of    exemption IQSt  IW 

At  t  or  D  «i'-(i  r  n  r  ra  I . 

I,     POBTiai    AMD     DUTIES. 

partner  not  la  defend  prosecution 78 

not  to  defend  after  leaving  office W 

to  represent  slate  before  court  of  claims Z»> 

superintendent  of  public  works  to  assist  in  canal  claims RO 

to  apiirove  bond  of  depoaito.ics  of  court  funds 7« 

lo  appear  for  stale  in  foreclosure  of  realty 1«T 

searches  lo  be  made  without  charge  for 3SS0 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus aW 

application  by,  for  habeas  corpus  to  testify 2(»1.  3M1 

no  fees  or  undertaking  to  bring  up  prisoner  on  habeas  corpus  3KB 
to  make  application  for  writ  of  assessment  of  damana MW 

as  to  final  aecoonllng  of  receiver  of  corporation .'.  SOU 

n.  Service  or  rAmi  on. 

notice  of  claim  against  state  to  be  filed  with W 

aummons  in  action   for  partition I»* 

ciution   on    probate  of  will 20t 

on   petition   for   administration. 2»t 

notice  nt  application  to  discharge  insolvent  debtor".'.'.'.' ai«(  »7 


lit  tame  defmduil  to  be  joined.... 

It  by  people  againtt  tUSflreat  dcfcaduitL  1 

partjr  plaintiff  in  action  bf  peopla..         * 


In  nunc  of  people  agaiaat  usurper  oF  office  or  (ruicbi*e.  10M-UU 
S«  "  Quo  Waiulhto." 

10  reca»r  penally  or  forfdlare 1662-1964 

Umilation  of  action  for  penalty  or  forfeiture 887 

on   undeilakinr  in  contempt   proeeedinst 2290 

*calnst    therill    for    lakiDB    ininfficient    nndeiUldnc    In    con- 
tempt proceeding.  2sei 

ejeitnient  for  real  property  enJieated  ot  forfeited 19TT-1M3 

application  for  itate  writ  igOS 

aotice  of  motion  for  temporary  recover  on  TOhmtary  dluohi- 


Sae  "  AaiinuTioH 


I   inquire   Into   deten. 


notice  of  justilicBtian  in  N.  Y.  city  ■ 
n.  Ok  obdm  of  Aaaui.     See  "  AaaHT." 


e  of  actions  by  or  atainM  tniitce TBI 

title  of  truitce  to,  of  judgment 1288 

of' judgment  againit  bankrupt. ..'.".'.'.'.'."..'."  !*!"!"!!  1268 


.   bankrupt  to  five  aecurily  for  coita S3W 

■ka. 

See,  alio,  "  Savihgi  Bak*!." 

-petition  by.  for  change  of  name 2411 

'    aBperfntendent  of  banks  to  approve  Change 3411 

cimteata  of  petition  for  change 2413 

order  changing,  to  be  liled  with  superintendent  of  banki 2414 

excepted  from  proyisions  tor  voluntary  diuolutlon 2420 

•cHoa  on  nolea  and  bllla  used  U  money,  not  limited M 

ii«a  oiwk 


fund.  

Id  juMtte's  toort  . 
Kio.it  of  iBon»y  co11fc1« 


dctignction  of  dcpontorwa  of  court  (ands. . 
ccniGcain  lo  depouii  of  court  fonds 


!,   »lS0,    "  LlCITIKACT." 

of  court  mar  be  prinate 

ion  of  iUcflitimalc  childrca  ttf  mother.. 


See  "  AlMVLT  a: 


e  by  neighbor  to  owner  to  commence 

ion  by  neighbor  

-     n  landlord 


final  order  aininit  occupant  in  proceeding  by  nei^bor... 
wirriDl  to  diipoiieis  defendant  

ground 
or  Parti 

penal  t;r   ( 


ground  for  annulUns 
Bill  or  Partlenlkn. 


when  nolarjr'9  proieft  evidMce  of  demand 

when  memorandum  by  notary  evidence  of  notice, 
proof  of  pre*eniment  and  protest  of  fordgn  bill). 

hnl^er  To  eerfifv  defendant'l  inte 

■  in  hands  o' 

bow  pleaded 


I,  of  moneyed  coIporBdon  not  Uarited. 


n  aclioa  by  tranifen 
irr  oi  parties  KveraUy  liable. 
n  by  transferee  of 


n  igiinat  cotpotMioQ. . . 

1  lost  instrument 

:.,  on  lost  instnuDCOti. . 


^•.<i",G(Hiylc 


INDBJX. 

included  In  "body  or  officer"  on  review  br  cntloriH 2146 

ii      perion"  uodtr  condemnation  taw 33Bg 

•ervice  of  ramilamus  on 2070.  2071 

of  certiorari  on    2130 

action  bj  people  against,  for  public  fundi 

pfetetence  of  action  by  people  agiinit 

■ttocbment  in  act  ion  against.. . , . , ^,, ...... . 

(uparCT'i  action  againM    


babeai  corpus  to  bring  up  perion  lo  tctlifr  before 2008 

no  Kcuriiy  on  appeal  by  board  of  slate  oflktri 1313 

arbitrators  have  powert  of  boards  over  whnoiM 2370 

Body  Bxcentloik. 

See  "  ExECUTIOK."  XIII. 


attof nej  not  to  purchase  'TS,  TB,  78 

justice  or  constable  not  to  purchase  3187,  3188 

action  un  penal  bond   1915 

lc«Bl  effect  of  condition  of  penal  bond   1B15 

jurisdiction  of  justice  2802 

damages  for  breach  in  action  in  N.  Y.  city  court 310 

may  be  attached  648 

holder  to  certify  defendant's  interest  on  attachment 650 

sale  or   execution   irhen  attached    708 

deemed  assets  in  hands  of  eieculora,  elc 2713 

form. SIS 

to  be  acknowledged   810 

party  need  not  join  with  sureties 811 


exetuilon  of,  by  fidelity  or  surety  company 811 

justificaliDn  by  fidelity  or  surety  company 811 

afBdsvit  of  sureties  or  parly 812 

■pproral  by  court  or  judge   812 

petition  by  lurely  to  be  relieved 812 

■ceoanling  by  principal  on  petition  of  surety  to  be  retiered.  812 

new  bond , 812 

when  several  sarcties  may  justify  in  smaller  sum 813 

agrecm^ml  for  deposit  in  trust  company,  ete 813 

tobtfiled   816 

not  affected  by  change  of  parties 81S 

Immaterial  variance  fron  statutory  requiiiies  does  not  affect.  720 

amending  defects  In   730 

not  impaired  by  removal  of  action  from  county  court S4fl 

by  claimant  on  attaebraeni  in  justice's  court 2912 

of  commiitee  on  lunatic,  on  petition  to  sell  realty ^1 

of  suaidian  of  infant,  on  petition  lo  sell  realty 28K2 

tn.   ActlOHS    on    BOKIIS  IH   ACTIONS   AND   SPEC[«t.   ntOCUDIHQS. 

no  a[ipa«l  to  court  of  appeals  from  judgment  of 

action  on  Individual  bond  on  appeal 

■ctlon  by  party  on  bond  to  people  or  public  oSct 
11«D 


INDEX. 

Bonds  —  Coutlancd, 

III.   ACTIOIIt  ON   lOMDl  IH   ACTtOHl 

leave  to  >ue  on  bond  far  benefti  of  litiiant. 
jurisdiclion  of  N.  Y.  city  court  of  actiou  < 

ution  on  bond  of  claimant  cm  attachment  ii 

action  on  band  on  petition  la  lell  reatly 


luiEnee  of  inwtvent  debtor  deemed  ofiicet IM 

on  assumption  of  public  of&ce  ISO 

clerk  of  coon  of  appeaU MB 

of  depositaries  of  public  funds--. ,...-.---'- -->*--<- ?4 

guu-dian  ad  Uirm  of  infant tTt-fX 

in  partition IW 

for  legacy  or  distributive  .hare ISD 

Suardian  of  infant  after  partition IM 

on   application   to   sell    real  propetty    of    infant    or  incowe' 

of  "cdv'er '.:!";!;!!!;!;"!!  ^ !!;!;  i !  I !  ^' ;!!;;!;!  1  i TO 


aasisnee  of  insolvent  debtor  deemed  officer 


ilion  for  leave; 


where  to  be  brought  

actions  for  other  defaults  not  af[ee(ed  by  pendencr 

indorsement   on  execution  directing  msnner   of  collec- 

trt  surrogste,  leave  to  sue  upon 

county  tressurer,  leave  (o  sue  an,  for  failure  lo  p^  money. - 

leave  lo  sue  on  oilidal  bonds  of  other  oflicers 

provisions  relating  lo  sheriff  apply  la  other  officers 

VI.   IM   InioaAIE'B  COUIT. 

1-  Cftierel  provisionj. 


liabJlily_  of  » 


1  or  proved 

'3  to  reduce  penally. . 


when  new  bond  may  be  required 

when  new  sureties  may  be  required 

order  that  principal  give  new  bond 

revocation  of  letters  for  failure  to  give  new 

application  by  Burelies  to  be  released 

release  of  old  sureties  on  giving  new  bond. . 


It  barred  by 


bond  on  revocation  of  letters. . 
appointed. . 


INDEX. 

■aada  —  Contlsvcd- 

VI.  In  inuiOGATi'*  couBT  —  Conlinuei 
1,  Gtn4tal  provuioni  —  Contlnaed. 

proTislons  ipplieable  lo  uKulori,  etc.,  applied  b«for* 

enEclmenl 2610 

10  prevent  decree  when  properly  wilfaheld  from  executor, 

etc 2708,  2T10 

on  payment  of  legacies Z731 

puichaier's  bond  on  sale  of  executory  contract  for  lands.  ^80 

1781 

of  freeholder  ^pointed  to  aell  decedent's  realty 2767 

X  Of  iitcutors  and  adminiilralert. 

of  executor  on  abjectian  against  him 2«)36,  2«S 

of  adminiatrator  with  will  annexed 2649 

of  adminijtiaior 2fl<M 

of  county  ireaiurer  aa  public  admlnlMrator 2660 

of  temporary  administrator  2670 

of  depoailory  of  temporary  ulministTator 267B 

on  issuing  of  ancillary  letters 2690 

on  decree  for  sale  of  decedent's  realty '. 2T66 

S.  Of  guardiant. 

guardian  gf  infant's  property  2S31 

of  infant's  person  2831 

appointed  hy  will  or  deed 2S53.  2854 

4.  Of  Itilanienlttry  Inisttts. 


form  of  bond S816 

lurety  may  compel  accounting 2608 

•&■. 

diicovery  and  inspection,  see  "  Dtscovbit." 

production  compelled  only  by  order  or  subpana  duett  tteum..     B87 

of  forei^  corporation  are  presumptive  evidence 829 

verification  of  copy  of  book  of  foreign  corporation 931 

general  prerisions  for  discovery  applicable  (□  surrogate's  court.  2S38 

proceedings  to  compel  delivery  to  public  officer 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  It^lZ 

demand  for.  after  judgment  determinmg  title  to  ofHce IIKJI 

seiiure  of  hooks  of  account  under  aCtacfament 644 

restoration  on  vacating  or  discharging  attachment TIO 


may  be  subject  of  arbitration    , 

Bre>ck  of  Pp>cr. 

when  a  criminal  contempt   

Breaoli  of  Prooalac  to  Harry. 

pleading  matter  in  mitigation  of  damages  . 
proof  in  mitigation  of  damages   

claim  for  damages  not  assignable    

excepted   from  Justice's  jurisdiction    

of  Albany  city  court   

of  Ttoy  joslice'i  court    


ii.  i-.<i",G(H1nlc 


of  officer,  by  juror  in  Nrw  York  county 

acceptance  of  bribe  from  juror  in  New  Yor 
coacwLmeni   of   offer    !□   lake   bribe    fiom 


Brldves. 


1  action  for  fundi  or  property  miui 


Bnflalo,  MamlclpBl  Conrt  of. 

i>  not  a  court  of  jtcord 

removai  of  action  on  answer  of  liile. 


Barrlnc  Cronndii. 


of  municipal  corporalioni,  proof  of.. 


of  dispolition  of  htrm 


contested  aprlicMion  for  inwilvent's  ducharKe  (o  be  placed  on,.  itHT 

retention  of  place  on  amenrtment  of  pleading T21 

Raymeal  of  iherifl'i  calendar  teej jjcil 


DoliiHihyGoOgle 


Caaaln. 


aims  and  iiolfcei 976 

c  of  cUim  atainit  «■» iTO 

iinpl  fiom  jury  tervke 1030.  1030 


aclions   againu    IMS 

undetiBking  whin  Bitacboicnt  levitd  on  goodi  aboard  vfiHl..,     65S 
connivance  lo  picvent  lev;  of  aiuchmenl  an  gooda  aboard  ihip.     SCtB 


judge  out  of  oSce  mar  ■elUe  SS 

on  appeal  to  court  at  appeals  from  judgmenl  on  verdict  subject 

to  opinion  of  court   lSa» 

lo  be  made  on  appeal  from  judgnienc  or  urdei  on  nuMion  for 

new    Irial    987 

exceplions  may  be  staled  separately   WJ 

finding!  on  facts  and  law  not  to  be  «Uted  nben  they  appear  in 

decision  or   report    987 

niliDg*  and  tetnarki  of  triai  judge  not  to  be  altered  88 

not  required  on  motion  for  new  trial  before  trial  judge  _ 908 

mppcal  tfom  order  on  motion  for  new  trial  on  ludge'i  oiinutea 

to  he  heard  on  case  settled flfiO 

on  submission  of  controyersy  1279,  1280 

making  and  settling  on  appeal  in  condemnation  proccedlflgi 33A7 

statement  of  exception  in.  not  la  prejudice  notion  for  new  Irial.  1006 

final  judgment  not  atayed  hy  preparaHon  or  settlement  of lOOT 

order  refuwpg  rewttlement  it  appealable 134T 

receaHry  to  review  facts  on  appeal  from  .urrogate's  eourt r.7<l 

.etllement  of  ca™  on  trial  before  surrogate  SMS 

requests  to  find  may  be  made  to  surrogate  on  settlement  of 2S45 

on  appeal  after  jury  trial  in  Mew  York  county  of  proceedings 

in  nirrogaU's  Cfturt  for  prolate  of  will 2647 

eoan  for  making  and  serving SCM 

coat*  tor  making  and  Krving  amendments  »>nl 

Bloiographer  Dol  lo  be  inlereated  in  prepating  or  printing RS 

Camse  of  Action. 


,  itateaienC  of,  in  pleadings,  see  "  PLEADiHei." 
Cajraaw   Vmmtw-  „,, 

allowance  to  grand  and  trial  jnrora »" 

burying  ground  ewmpt  ftom  eieculion 1^ 

designation  of  eiempt  burying  ground JJW; 

waiver  or  releaae  of  «erapiion 1*0* 

CataanB.  ^^ 

certificate  of  director  of  cenaui  admisaible  in  evidence tH* 

CertlBsatH. 

admltsibilily  as   evidence,  »ee  "  F.vidbkce,_;   Vlll. 

(0  foreign   reeorda,   etc,    see    *'  Evidihcb,      X. 
CcFtlOT*ri. 

1.  To  mo"!"  1 


1.  Atpli 


.  ale  for  delentio 

penallr  for  refusing  copy  of 


201S 


INDHX. 

Cer11oi«Tl  —  C«aUana<> 

I,  To  iHDui"  INTO  DETiMTiOR  —  Cantlmad. 
L  Af plication  for  vrrit  —  Continued. 

HOI  Fniiilcd  when  deuincd  on  final  iadfment,  order,  cl> 

irhni  dcUiscd  br  niBidite  of  mdml  eonrti 

to  wbom  appllcalion  lo  be  n»dc 

■pplicatiod  ID  b«  by  petitEoo 

petitl<m  lo  be  verified ....*. 

nquiiilei  of  ipplicatlDD  in  idjolniaK  Vnatj.. 

9.  Tht  writ  and  in  isiuanct. 

penalty  for  ref ujing  to  iMue 

may  iMue  though  habca*  corpui  retuied 

habeas  corpus  may  iime  notwllhitandlng  eertionri 

to  luue  ID  lieu  of  habeai  corpui  if  offence  not  bailable. . 
when  issued  without  ^plication 

cannot  be  made  rWurnible'  on  Sundiy' ! !!!'.!!!"!!!  ^  ^  ^ 
may  be  iuued  on  Sunday 

not  lo  be  disobeyed  for  defect  of  form'.'.'. '.'.'.', ".'.",'.*,'.'.'." 

for  miinomer  of  pertoa  lo  whom  directed 

S.  Servtcf  and  rclnm. 


erved  oo  Sunday 

e  paid  0.-  lendeied 

:rved  deemed  person  to  obom  writ  dlrNlcd.. 
Tved  to  make  return 


proceedings  on  return  of  writ  in  1 

i.  Produclion  of  pritaner. 

power  of  county  may  be  eilled  ti 


conMiriTg^HMef  to  a'v'md°Smt. . .°  .  ..'■".'.'.'.'.".".".".'  'aJOK^  3 

wairant  to  arrest  for  anlaWfially  eanfii^H t 

proceedings  on   warrant   to  arrest  for  unlawfully  conlia- 

log aoK  a 

9f  RtmanJ,  diuhargt  and  allomnct  ef  haiX. 

remand  of  prisoner  lawfully  detained % 

power  of  nurt  to  inquire  into  tcgalitf  of  iwn^t*,  etc..  9 

when  prisoner  under  civil  proceis  to  be  discharud 31 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  % 
order  for  discharge  not  to  be  made  without  notice  to  per. 

son   interested    S 

dtitrlcl  attorney  lo  have  notice  before  discharge  of  o™- 

Inil  prisoner % 

discharge  on   bail   when   iirnnilarly  committed  on  crim- 
inal charge S 

«King  and  allowing  bail X 

trhom  bail  (o  be  taken S 
hir«e  of  priwner  bailed II 


Certiorari  —  Conllnned. 

I.    To   IMOUIU    IMTO    UIEHTIOK  —  ConUllUoL 

0.  Rimand,  discharge  and  alloaianci  of  bail  —  CantkraeiL ' 

writ  of  dischacge  ■bolufaed 2041 

Krvice  of  order  lo  diwJi.tg* 2M8 

enforcing  order  for  diKhitge 2048 

pCTwHy  for  ditobcying  order  for  discluirge 2049 

when  priaoner  diKhsrged  may  be  re-imjitiioned  for  rame 

c>u« .....T: !?. 2060 

psulty  (or  ineRiUy  ic-connnitling  diichBraed  piiioner...  20S1 
digmisul  if  prisoDcr  lawfully  detained  and^not  entitled  to 

bul  2043 

&  Appfah.  1 

what  orders  are  appealabl* 2058 

wben   people  may  appeal 2099 

diKharge  on  bail  pending  appeal  by  people 2lffiS 

admitting  lo  bait  pending  prisoner'*  appeal 2O00 

recogniiance    pending    appeal    by    prisoner    Ea    appellate 

division 2061 

by  prisoner  fo  court  of  appeals 2062 

valid  for  adjourned  termi 2064 

cuitody  of  priioner  pending  appeal  and  before  admisrion 
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mar  be  styled  writ  of  reyiew 1991 

far  eeaeral  provisions,  see  "  Waiia." 

ipcclal  itatittory  proiiikm*  excepted 21 47 

^ipllea  to  civil  easel  only  and  crimiDtl  contenpO 8148 

L  Whin  Uiotd. 

when  writ  may  Issue 2120 

"  rf««TninalJon  "    delined 2146 

T  officer"  defined 2146 

officer  after  Mpiration  of  term 2136 

when  appeal  tie*. ....... 2122 


J  issue  to  officer  afii 

il  Kea 

ion  by 


.  2121 

_ -  2122 

not  to  issue  when  rebearing  may  be  had 2122 

lo  Issue  only  out  of  supreme  couti.  encept,  etc 2123 

when  to  issue  from  court  eiercisins  appellate  tarisdiction.2124 
to  be  issued  only  within  four  months  of  determinati« . . .  9136 

extentkni  of  time  for  diaabilily  of  relator 212S 

■tay  of  proceedings  pending,  obtained  only  by  order 2131 

underuking  to  procure  stay  of  proceedings 2131 

&  AppOealUn  far  ttril. 

how  application  for  writ  mad* 2187 

10  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2I2H 

servieeof  notice 2128 

&  Tkt  vri,!  xttvic,  0f  ami. 

when   and  where   returnable 2132 

lo  whom  wril  directed 2129 

mode  of  service  of  writ 2130 

tees  lo  be  paid  or  tendered Ct,-<|^ 

IIH  '^ 
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4.  Tkt  rtttim. 


rn  defrmiaTit  dtad,  absent  or  )i 

0  make  tntj  be  punithed  after  exirirMivi 


B.  Htaring  and  dtlirmii 
brinping  in   third  p 


impeteot ZK 


«0f  graotor.... 

Chattel  Hortvase. 

action  lo  foreclos*,  see  "  FoaicLoioai. 

aclion  lo  rKovtr.  see  "  Replevin." 

lo  foreclose  lien  on,  see  "  Foreclosuk.' 
ta  recover  chattel  diitrsined,  triable  whe 

See  "BMTAanT:"  ■' DeclnEHTS'   Estatm;  "  ' 
■•  DlvoaCE;  "  "  Leoitimact." 

D..™.™.," 

Chnrehea. 

eicepled  from  provisions  for  voluntary  diaul 

tion  of  coipma- 

See*'  SuaaocATE*!  Court,"  VII. 

See.  also,  "  Mun.cifal  ConroHAtiONS." 
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auge  Ksldcnti  or  UxpByen. 

oiuii  ui  mritxi  m  ■i-UDU  lor  fund*,  elc,  of 

■ttuhmcnl  in  action  to  recover  funds  of. 

proceedings  lo  scnnire  linda  (xcerited  from  repalins  ci««M  of 


for  fundii  el 

Vwr'  lies 


Uxpaftn'  actinns  to  prevcnl  illrgnl  acts,  etc 1925 

DvrrKcr  of  poor  may  sue  on  OHM  arising  before  his  term .   1926,  1628 
action    against   overseer  of   poor    on    cause  arising   before    his 

term    1927,  192B 

action  by  state  to  recover  nnhlic  funds 1969 

excepted  from  jurisdiction  of  justice's  court 2863 

deposit  of  Justice's  books  with  city  clerk _..'.'.'.'.'.  VVlM-SMT 

eJTciilion  again-.i  na^i  of  employee*,  etc '..'.'.'.'.'.'.'.'.  1391 

City  Court  of  Albanr. 

£e^  "Alsakv  Cm   Cotiai." 
City  Conrt  at  Brooklyn. 

castody  of  seals,  records,  etc dg 

City  CoBFt  «(  LonK  lalaBd  Cfty. 

a  court   of   record g 

City  Cvnrt  ol  Ne'W  York. 

general   provisions  applicable B1B8,  B847 

■  provisions  not  applicable  3180 

I.    COHITITUTIOM    or    CODKT. 

a  court  of  record ■> 

always  open    for    business "'  gj^ 

justices,   dulie*,   etc ;;;"  320 

suspension  of  justicea  from  office 321 


It  of  justkes  to  term*. . 
publication  of  appointment  of  ten 


-les    of    f. 

uMlces  may  lake  oaths,  acknowledgini 


II.  Officers,  ^TTBtfiiAiiTS,  nrt. 

oaths  of  clerk,  deputy  clerks  ant 
ckrk  to  keep  judgment  docket. - 

fees    of     cierk     31IMa 

dttties  of  deputy  clerk. ....,,,........,....      ran 

special    drputy  clerks HflO 

apooinlment  and  duties  of ,  interpreter '.';      a.'t.'i 

auspeiision  '  of    officers '...'/.'.'.'.'.     337 

IIL    Jc«.SDlCT10N. 

iiltefto^^aW  nVt- c«e;d;.-«  V2^ 

aciioDi  00  bonds  and  uMcrtakmgs  given  in ;;     jlj 
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replevin  jurisdictiDU  T»  limital  to  13,000 Dt 

■dmiralCy  or  maritime  juriadiction , 317 

:ioni  (or  seivicel  and  lorti  on  veaMi* 317 

iRot   naluraliie 11" 

noval  of  aciion  to  supteaie  court SIS 

lo   >re    docmed    residents »« 

ifeasion  of  judpnent 1175 

imiuion  of  cantroversy  la  gcaeial  terra iSl 

jplcmenlary     pTOceedingA ..._.,...,.,,.»,..,.,,.,  2431 

■nmary  proceedings  tg  recover  posaea^on  of  reil  pTOpeity, ..  KM 


order  lo  perform  icl  may  be  served  within  sli 
orders  in  contempt  ma»  be  eieculed  within  ■(! 

CKCculions  to  be  execuled  by  sberilf 

provisional  remedies  to  be  eieculed  by  sheriff. 
certain  mandates  may  be  executed  by  iberiff  □: 


without  city  or  pubHcstion SIT(i 


VII.  An^u^   •  ■  '   ' 

from  final  or  interlocutory  judgnienl   . 
Iruni  or  .lor  or  ini<.Tl.>culory  judgment 

•tipulalion    for    judgment    absolute    or 

'    «*'"«"«<=    « 

{    order 

cnfiirrinK  deierniinaiinn  (if  uppeliate  court  JIN 

discharge  pf  leiy  oC  execution  pending  appeal 1311 

™ci*'a\te^'fo^'cCTiifyini'iW>eri  v.■.^^^. '.'.'.' .^^v,;.^^^^■.v.'»^ 
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psyment  of  monij  into  court 8W 

proof  iieceawry  to  obtain  altacbinent SIW 

noti»  ol   non-acceptance  of  bail SUIS 

notice  of  juBlification  of  bail  on  arrcu 8168 

Mic  of  perishable  propertr  levied  on BITS 

IX.    UUINI   CAUSES. 

ordinary  aetion  may  be  brouiliC  for  like  eauae 318T 

order  of  arrest 81TT 

rules  legulating   arreil 317T 

eonlenis  of  order  of  arrest S178 

service  of  aummons  and  order  of  arrest 8179 

execulioo  of  order 8179 

bail  or   deposit  before   return 31S0.  3181 

baU  or  deposil  after  return 3183 

custody  of  defendant 3183 

return  of  sheriff 8184 

■ppearanee  and  proceedings  alter  reluca 3186 

Seadlngs  mav  be  oral  or  writlen 3185 

snand  for  jury  trial 3185 

trial    8186 

pnfereoce  of. 31B8 

Mcurily  may  be  required  (rom  nan-rwidentB  of  citr 3268-S2TD 

notice  of  enccplion.lo  sureties 3108 

when  eeveral  actions  brc.nght  on  ^nie  instriiroeni' '.'.'.'.'.'.'.'.'.'.'.  IviSl 

when  rwovery  under  J2ot) 3228 

(erm  f«s  8251 

upon  adjournment  of  trial 82.VI 

»ection  8301  relative  to  clerk's  fees  not  applicable  3302 

OltT  Court  vf  Tonk**«. 

See  "  YoBKHas  CitY  Coiwt." 
CItII    Action  a. 

defined ^87 

only  one  form  of S339 

eivil  and  criminal  remedies  not  mened 1899 

Olnlin  to  Real   PrnpFrlyi  Action  to  Deteruttie. 

See  "  RuL  Tunztti." 
ClaliDB,  Court  of. 

3e«  "  ConET  OF  Clmui." 
Clitaa. 

persons  of,  as  defendants  in  partition 1538 

not   lo   diKlsie  confessions 833 

exempt  from  jury  service 1030,  lONl,  1127 

proof  of  ciempliun 1082.  1I2S 

Clerka  of  Coart. 

See.  also,  "  CouNTy  Cutu." 

1,    AfFOIHTHawt!    CDIIKSBATIOM.  .... 

"Clerk"  defined    334.J 

■noliitnient  of  clerk  of  appellate  diriBJon SO,    221 

^^  of  ipedal  deputy  clerk 89.     231 

of  New  York  dly  court 328-331 

of  court  of   claims 2BH 

of  clerk  of   surrogate's  court 2JI't> 

of  clerks  In  surrogates'  ofiiceB 35U8 
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lo  pf fform  duliM  without  reward  except  ai  enpreMly  allim 


offiret-ft  frithou 


II.    POWUS  AND    DUTIES. 

"pt  lo  b^Vppom'i"d  referee,  etc.,  inNewYork 

not  lequircd  lo  attend  lrisl«  at  chamber! 

nuv  laltp  oaths  and  iffidavits 

'  "     n  when  appointed. 


.  aaM.  nsve 


■nuBt  act  as  euardiin  nd  Itieia  n 

to  make  and  certifT  searches,. _ 

to  open  deposition  Uken  on  commisaion 904.  90S,     OH 

tranimittinE  papen  on  change  of  place  of  trial MB 

entry  of  judgment  by  default  by 121:^  laS 

to  record  juirgmenti  in  judgment  book 12W 

entry  on  docket  when  ioinl  debtor  not  served I9U 

entry  of  utisfiction  of  judgment  againil  joint  debtor IB» 

to  make  schedule  of  hnes SIS 

to  issue  warrant  to  collect  finei 2294.  22B 

to    (ax    costs SB 

review  of  ttiation. .','.','.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  3» 
cteik  of  local  coutIi  of  Hudson,  tJtica  and  Oiwego  to  detWer 

books  to  county  cltik 3^ 

clerks  of  judges  not  to  act  as  referee,  eoimtnnloner.  ete ItW 

Of  turrogale'4  court. 

powers    asm.  Kil* 

10  furnish  transcript  of  drrne.,'. .. .'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  i*u.T 
may  iHue  execuiiun  tu  euforce  decree 3SU 

Of  iiulict  of  lilt  peace. 

III.    SntVICI    ON,    AHD    HLIKC    PAMIIS    WITH. 

writ  or  process  lo  he  filed  «ilU.  when  returned 3 

bond  or  underlakinii  to  be  filed  with M 

to  indorse  and  file  deposition »« 

filing  and  indorsing  judnmenl-roll 13J7-ia3i 

notice  of  pendency  of  foroclosure  action 3Sn 

when  copies  ccrlilled  by.  arc  evidence KU 


III  anpeal  on  clerk  of  appellati 
g  with  tlerk  of  appellate  court 
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Claad  o>  Titlt. 

See  "  Rial  Piomtr." 
Code  of  CItU  Proeedare. 

wie   if   ^MraVliOT **** 

pnniihnient  for  crimes  and  misdemeanari  created  by! ! !  i !  i ! ! ! ! !  3340 

•ppLcBhihty  of  different  poriioos  334T-3349 

whM  old  law  Boverns.... 834T-3340 

•nect  upon  jurors  and  junw  in  criminal  actioni 3S50 

upon  grand   Jur.FS S3B1 

effect  upon  ofticer  and  officers ^ .,.,....,.. .  3354 

when  deemed  to  have  been  passed saiui 

when  10  take  effect _ [i  I!.  ] ! ! !  i !  ^  3^ 

Cod  lei  I. 

included  in  ■■  will "   3514 

ColleveL 

profoacir  or  teacher  exempt  from  jury  service 1030,  1081    1127 

proof  of  exemption 1082    -y^ 

"iio"°eir    """'   °'   "ni"'™'!'    only    »    Wply    for    dissolu- 
^poin'traent  of  receiver !  i  11! !  !'!i !!!!!!!!!.'!!!  I!i !!  !i  I  1910 

Com  ml  ■■I  on. 

to  take  teadmony,  see  '"  DiposinOHt: "  " Juaiica  or  lut  Pe*ce" 

clerk  of  court,  etc..  not  to  be  appdnted.  In  New  York 9» 

Csmmlaaloner  of  Illc:lliT«re. 
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Co  mm  I  ■■Ion  era  at  Land  OHce. 

action    lo    vacate  letters  patent,  tee  "  I^irrBaa  Patikt." 


on   and   administrators    2^eS.  2^64,  2730,  3320 

leotary    trustees    2730,2802.2810.3320 

il    auaidiin     2850,  3320 

itlec   of    incompetent    2338.  33a0 

of    PeraoD    and    Property    ot    IncvmiieteBt 
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Oammlttee  of  Ineompeteat  Peraoaa  — OOMt!****. 

II.  ArTOiHTHiHT  OF  coumrra  —  ContinHed. 
I.  Tht  applicalioK  —  Continued. 

notice  of  appUcalion tt 

Injunction    against  aGcnition  at  piufotf  Bcqiditd   fran 

1.  /iifHfn'iian  Infer*  eommiitioHtri, 

content!  of   commiMlon B 

oath  of  commiasloner*. 19 

lillinK  Tacanciei  In  eommis^n 33 

■ntninoning  and  impanelling  jury  33 

hearing  liefore  commluioners H 

Inquiry  a>  to  lunacy  confined  to  time  of  inqulrT,  nnlen 
extended  by  order. ,.._.,........ H 

return  of  inquisition  and  comniuloii S 

expcnaei  of  commission................ ...9 

^eriff's  fees  for  imnmoning  itay  on  inqiMM S3 

<.  Trial  by  jnry  tn  cimn. 

order  for  trial  at  trial  term « 

staling  questions  of  fact  for  trial B 

extended  by  order. ._ '. B 


4.  Application  on  bthalf  ef  Halt. 

petition  by  oflicer  of  state  institution  where  confined...  SM 

to  what  court  petition  presented SE 

notice  of  petition 239 

apptuntment  of  committee  ......,._...........  1£ 

provisions  for  commission  or  trial  by  jury  not  applicable.  33 
B.  DtlmninaiiBH;  apfaiitimmt  af  commitltt. 

proceedings  upon  verdict  or  return  of  eommisrion S 

same  or  different  individuals  may  be  appmnted  for  person 
and    properly . .  •■ 


appointment  of  foreign  co 
pMnTon  ol  lur^Rr'^o  £e" 


costs  on  final  order  appointing  commitlee S 

costs  on  dismissing  petition 2 

UL   Powns   AND   DUTIU. 

1.  In  grnral. 

conuniilee  under  control  oF  court B 

committee  of  property  may  sue ■ 

.  title  10  securities  representing  money  paid  into  coort 1 

action  on  securities  representing  money  paid  into  conit..    1 
power  of  committee  of  property  to  lease,  mortgage  or  da- 
may  sue  to  compel  conveyance  of  real  property * 

committee  may  be  directed  to  execute  conveyance B 

Bcceptance  of  gross  sum  in  Heu  of  dower  of  incompeteiit 

in  lands  sol  J  for  decedent's  debt* SI 
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P«ent   2351 
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notice  aS  application  to  appoint  special  guardian 
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n  petition  of  surely  to  be  relieved S13 
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CoBtBOn  Csrrlep. 
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descent  of  property  lo  heir  at,  ho*  affected am 

writ  of  habeas  corpus  at,  how  issued SW 

certiorari,  how  Issued   21» 

rutc   of.  not  applicable  in  conitrulng  Code 330 
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Comnlalnl. 


I.    FoUI    AND    KEgUllITZS. 

first  pleading  of  plaintiff... 
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owner  1538 
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misnomer 1777 
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ni.    FlLlMO  ABO  SEaVICE  OF. 
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in  N,  Y.   municipal  courU 3207,  B208 

in  Albany  city  court 3207.  3208 

in  Troy  justice's  court 8207,  3208 

may  be  sen-ed  with  summons 419 

demand   for  service  of  copy 479 

•ervice  of  copy  on  demand 479 

time  of  service  in  N.  Y.  city  court 8168 
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diamiesal  for  diso;iedicnce  to  order  for  dlicovery  of  book*,  etc.  808 

for  neglect  to  Kr-«  aome  of  defendanU 831 

for  neglect  to  proceed 823 

platntifF  cannot  submit  to  non-suit  after  jury  retires 1182 

tn.rs  of  judgment  by  default  nn_ verified  compleint 131S 
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l^"r^Z^/r^rp^^."':H^>ii^ri^::::::::::.'--m> 

decision DK 

»o.-paYn,en.  of  , 0,1,  I,,-  iransfcree  of  «u,e  of  ^n'.'. .  =£ 
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iRiisnonen >8T0 
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collection  of  comoenution  and  costs 33T3 
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review  of  judgment  on  appeal  from  finsl  order 8875 
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new  appraisal  on  appeal  is  tinal 3377 
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Conalderatlo  a. 

seal  ptesamptiTe  evidence  of SW 


OOMIoIldatla  B. 
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to  execute  mandstts  of  justice  in  penon 319 

must  complete  execution  after  terra  expirei SH 
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III.  Actions  acmnit. 
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effect  of  act  on  trial  jurors  in  criminal  cases ; H 
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2073 
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II.    P»oeEEDlHGS    SEKOBE    COHHISSIOKEBS;    AWAUD. 
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diicbarge  on  undertaking 144B 

priioner  to  lie  canAned 16T 
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court 2286 
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after  givinB  undertaking 2288 
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4.  Action  on  undirlakiHt, 
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by  people 22TO 

Uabiljly  of  shetlff  for  insufficiency  of  niretles.. 2281 
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sale  of  coniingenl  tnlcreit  of  infant fflJS 

persons  of  claii  as  defendants  in  partition Uw8 

C*>tlnm«i>ee. 
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offer  to  liquidate  damages  for  breach  conditionally 780 
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on  <leath  of  coroner  who  made  salt  on  execution UK 
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til.  Actions  tv  and  icainSt. 
I.  TuHsiiclicn. 

of  New  York  eity  court M 

of  county  court:  rerideoce U 

of  cily  court  of  Yonker. 3N 

of  juitict*'  courts 3Mt.  2m.  St 

by  creditor  or  officer  to  luipcod  or  remove  officer..  ITSI.  17B 
director  or  officer  to  be  iiupcBded  or   removed  oalj  in 

by  judgment  creditors  for  sequeHtation  of  property I7H 

JDd^enl  creditor's  action  does  not  lie  <(unM IS) 
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■gjainit 2W 
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property   apply. IM 
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wben  proof  of  corporate  existence  necessary ITl 

verification  of  pleadings g 
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I,  AcHont  en  bUU.  nmtt,  tic. 
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order  for  trial  lobe  served  with  pleading m 

C  Sicthtrr;  provisionat  rimedUt. 
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7.  Jit  jiutie*^  catim. 


purpose  of  jurii^tlon 

:9t  agiEnit  *(CDt  for  minppropriitliig  fnndi.  Z8DS 
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■  of  petition 3301 
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hearing  of  application 

ipplieilion . . 


power  of  court  to  make  ncceiury  orden.. 
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VII.  Action  ay  rtOFLi  to  annul  — ContJDued. 
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judgment  to  be  pubJisbed 
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IX.    FloCEaDINGS 
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when  majority  of  directors  may  petition — 

when  directors  or  stockholders  equal'r  divided M 

when  majority   of  stockholders  direct "" 

certain  corpvralionB  excepted 
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Terification  of  petition  and  achedule 

■ppnntnent  of  temporary  receiver;  powers 

injunction  slaying  actions  by  creditor* 
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amendment  of  schedules ".rT. MB 
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■iDal   Older  ditaoLving  and  ippouittng  recover 2i2» 
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eonfirmation  of  acti  of  receivers i!42B 
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commission!  of  receiver MSla 

final  Kcounting  of  receiver   2131li 
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misnomer  of  stockholder  defendant  1831 
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judgment   for    unpaid  subscriptions   when   siaciiholders 

iudgment   when  assets  are  insufficient 1793 

action  by  rreditor  to  enforce  liability  1761 

account  of  properly  and  debts  of  corporation 1762 

apportioning   liability    ITUU 

5L   FoMics  cMPonTiom. 

defined 334S 

1.  }«ri,dlctir>n. 

actions   against    178ft 

by  one  foreign  cotporaiion  auainsl  another 1780 

by  non-reaident  against  1780 

of  N.  Y.  city  court  315 


3.  Stnic,  of  tr-ces,. 


rtvocatiDn    of    desimiallon    of    a«Ent 432 

of  summons   by   puhlication   on 4^18,  4.<{» 

of  notice  of  sale  under   foredoaurc  by  advcnisement. .  2.tsn 

of    (urrogile'i    citation   by    publication 3S22 

tctinKs  by  atj  agawl. 

when  foreign  cornoralion  may  sue -  ■  1779 


director  or  officer  to  be  removed  only  in  action  by  at- 
torney-general  1*11.  1812 

books  are  presumptive  e%-i<lencr 829 

certified  copy  of  nook  may  be  offered  in  evidence «30 

verifieaiioo  of  copy  of  book  of 831 

leciitlty  for  costs 82(18,  .■«70 

idgment  by  defaoH  on  service  by  publication 1317 


mmsx. 

Corpora  tfoas  —  Contlmncd. 

XI.  FoiiiCK  c(Miro«ATn™»  —  ContinnnL 
4.  PrBVisional  nrttditt;  rictitiiri. 

■tUchment  in  ictioni  aglinat  Ol 

in  Jutics't  court   !BM 

nnpEld  inbicription  to  Mock  may  be  attuhcd Ml 

when  judsmenl   enforceable  only  oiunst  attacbol  prop- 

inianctbn  order  luipending  bunneu  to  be  made  only  an 

notice    r few.  1811 

in  wlut  cues  receiver  may  be  *iqi^nted ISIO,  181: 

judge  not  to  be  interested  in 47,      4» 


[■init  defenduit,  lerved  witb  DOlios  of  no  penonal  clum.. 

I  New  Vork  and  Kinsi' cnuntiei  when  Ksorery'iindv  isiw!  3 

L  New  York  city  court  when  recovery  under  mo 3 

t  ivjngs  cDuniy  court  wbea  recover)'  under  fSCO 3 

1  judgment  for  one  of  several  defendanti 9 


after  offer  ol  judgment  by  defendant. 


tender  lo  include  cost!  to  dale >3I 

ou  subn^'kin   of  Mi!i^v"etVy  .'■'■'.'.'.'.'.'.'.'. V.'. ".'.'.'.'.'. V.'.".'-im  12" 
on  judgment  for  part  of  claim  admitted,. ,,.....,...... --■    ^1) 

on  appncalion  for  judgment  on  frjvoloua  pleading ST. 

on  .order  for  new  trial  for  failure  to  file  decision  within  tine 

not  awarded  against  municipal  corpoiaiion  anlera  claim  pie- 

aented   before  action \T....... Bi: 

against  person  suing  or  sued  in  renrcseatatzve  capacity......  2W 

of  proving  genuineness  of  paper  after  demand  for  adniissiDa    , 

thereof iSS 

"  anaVn"  of "itfe .,".".. !"™  . . !?™. .'.". .'. '. .™  . .  "  B» 

payment  of,>as  condition  of  eioneralion  af'baVl!.''.'.'.''.'!.'.*^    »>■ 

no  costs  at  trial  of  title  b;  sheriff's  jury )« 

not  to  be  taxed  in  proceedings  before  court  of  claims.......    7f4 

party  testifyinc  not  entitled  to  witness  (eea ^ 

attorney  lesiifying  for  ciient  not  entitled  lo  wilnesa  fee* Sw 

n.  How  AWAUOo;  judcuiht;  collictioh. 

dcdslon  or  report  to  award lOl 


n  tdank  in  final  jadcmant ISl 

irs,  etc I83B.im 


m.  Avou«r. 

■pecial   provitions   not   ilfeeted.. 


J-"**  t.'.00'>lc 


INDOZ. 

C«ati  —  0*bMbw*J. 

III.  Amodkt  — Continnei 

upon  •ctllemcni SSW 

■■  condition  of  adjournment  of  trial S2UI 

on   conftxion    of   jadgment 12T9 

mcreucd  damtses  not  to  carry  incrcucd  coati. 3257 

dcrk')  fen  )n  civil  letions 3801 

■dditional   allowance   in   difficult  csgita 32S3.  32M 

certificale  enthting  party  to  costi  or  inercued  coiti 3248 

diibananenti  to  be  included 8256 

h  aid  of  ollaehmrHt. 

In   action  by  plaintiff BTT 

Atlion  it  ehargt  jeint  ithtor. 


Action  to  itltnniHt  claim  la  not  froftrty. 

m  defendant's  default 1646 

Crtdilor's  action  agalnit  irltt,  tic. 

iherifl'a  f«  on  eieculion  may  be  tared  asatnit  eicfa  de. 


docksting    interlocutory    judginenl    awarding 1T71 

ncscution  not  to  ii^iie  until  Snal  judgnnil  1TT4 

fees,  etc.,  of  comraiMioners  or  referee  to  admeuure. . ..  iei3 
Eicctminl 

when   Judgment   taken   againnl  one   Mibieet  to   rigbl*  of 

oHiera )WS 

by  grantee  of  tindi  held  sdverwly,  ning  by  grantor 15411 

Forrcloture. 

on    diamiasal   of  comolalnt  Dn   payment   of   interest   and 

part  of  principal  due 1B3< 

additional  allowance  ■□  plaintiff  in  forctosure.  etc..  3252.  3254 

taxation  of W03 

on  foreclosure  by  advcrtixmant 2401,  2402 

UatrtmontaJ  ccllont. 

athmince  for,  in  action  (or  divorce  or  separation ]T6t> 

award  of.  in  divorce  or  separation ITflO 

to  co-respondent  in  action   tor  divorce ITBT 


aeHons  to  foreclose  tn  courts  of  record 8411 

in  coatti  not  of  record S411 

where  sale  has  been  had ISTS 

on  Judgment  of  actual  parlition 1560 

collection  against  unknown  owners  on  actual  partilioa. . . .  VSBO 

feci  and  expenses  of  commisiionera ..i...,.d.  16B6 


INDBX. 

0*Bta  —  Conttnvcd. 

IV.  In   incijii.  actions  —  Continued. 

Acticn;  by  or  atointi  tlalt  or  fublic  otletr. 

tction  fay  stale  for  bcnedl  of  municipality 

action  by  people  an  relation  af  private  person 

on   coniolldation  of   actions   by    people   agaiiut   diff' 

defendants 

judfpnent  may  be  taken  against  state 

payment  o(  costs  against  stale  or  public  eScer 

on  judirnient  of  ouster  from  offiee "  -  - ' 

individual  liability  for  co«s  of  action  in  nature  ol 


not  to  exceed  $50  and  disbursemcnle 

D  prohibition  to  be  awardi  ~ 


?mpt  when   awarded  by  t 


VI.    0»    MOTIONS. 

stay  for  nOD-paymenl 

may  be  awarded  absolutely  or'lo'a 
collected  when  awarded  lo  ab 


on  application  for  iudgmcnt  on  frivolous  pleading 5S: 

fees  of  referee  to  superiniend  discovery  of  book 80i 

proetedings  to  punish  for  contcrapt  not  affected TTt 

Vri.  iKTaaiocuToav  cons. 


from  final  judjpnent - 3238 

on  appeal  lo  supreme  court  or  appellate  divl^n 301 

damBRes  fnr  delay  by  way  of  costs  in  court  of  appeals. .  3251.  SSM 
expenses  of  reference  on   iuslificaiion  under  undenabinB  cm 

appeal  lo  court  of  appeals 1339 

on  appeal  by  plaintiff  from  iiidgment  for  defendant  in  con- 

f  roA™urr™al^r™urtf .'  '.  '.  '.    '.  '.  '.  '.  '.'.'.'.'.'.'.'.  '.  '.'.'.'.  '.  '.  'JHti.'  MM.  »« 

from    jiislice's    court 8047.  aOM,  8063,  BOeS.  snr 

on  new  trial,  on  appeal  from  Justice's  court 8010.  »7S 

to  supreme  from  N.  Y.  municipal  court 3!II 


Ooata  —  ConUnned* 
IX.  Liuiuiir  To«  colli  — ConUiuM^ 

tiaaiferce  of   cauae  of  action <S4T 

against  infant  plainlifi  collectible  from  Bnirdlan  ad  liitM,  409,  824S 
guirdiin  ml  lliim  of  iafint  defendant  not  liable 471 

action  by  poor  perion  not  itiyed  for  nan-payment  of  c«ta  of 

former   action 461 

BGtion   by   eiecutor,   truitce,   etc.,   against   beneficiary   to  re- 

■galnil  attorney  for  plrading  icandaknis  matter 64B 

imprisonment  for  non-parment  of  interlocnlory  c«ti  awarded 

againit    attorney 15 

Uabllitr  of  attorney  when  defendant  entitled  to  require   ic- 

curity. 3278 

X.  Im  aracui.  nocEintHCi. 

power  to  avard:  amount 3240 

vken  person  recovering  deemed  ■  jndgment  creditor 3432 

Supplentmlary  frocttdinti, 

to  judgment  creditor  ...,.,.,. ..>...  S4ES 

to  judgment  debtor 24D6 

CondtiHtitilion  prociidlHgi. 

when  awarded  to  defendant   S360 

againit  defendant  on  trial  at  Imei. 3ST2 

of  guardian,  committee,  etc 3372 

on  appeal  by  ptaintiff  from  judgment  for  defendant 3376 

when  awarded  to  owners 3372 

when  compensation  does  not  exceed  tBD 3879 

additional  allowance  to  owners 3372 

on  discontinuance. 3374 

For  affointmcnf  of  commhtei  of  fncomftleni, 

on  linal  order  appointing  comoiiltee 23.<l<l 

on  diamisul  of  petition 2336 

of  proceeding  on  behalf  of  state 3328b 

Ctnftmpi. 

may  be  ordered  paid  out  of  recovery  on  nndertaktng 2290 

SiHnmary  proceedinga  (o  dUpotltsl. 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
-'---  2250 


ArbitnuioH, 

OB  entering  fadgment  on  award 23T8 

on  vacating  award 2377 

Hibilltr  for,on  revocation  of  submission 2884 

Te  rfbfop.r  diatk  of  llfi-lenant, 

when  awarded,  amount , 2316 

(m  dismissal  of  petition 230& 

Pncttdlnti  by  imelviHi  itbltr). 

en  contested  application  for  discharge 216T 

•m  petition  for  exemption  or  discharge  froDi  arrul 319S 


0*ata  —  OaBHaaed. 

X.  In   tnctu.  raocui 


XI.  StCDWTV  rot  coaii. 

«licn  defendant  nur  require. 
when  two  or  more  pluatiffi  « 
when  dJKretlonary  with  court 


rnjuisJtcB  o(  Dndertikiiir C73 

ndtice  of  exception  07t 

notice  of  juBtificilioo Xttt 

juMMcalion  of  HiTetfM  1X75 

■llowftnce  of  undertAkiny  .,....,•.....•..•..••.... ttW 

order  for  idditional  lecurltr OS9 

dlimliul  for  failure  to  cive ttTT 

liability  of  Mlorney  for  cost!..... gT8 

,  proviiuHii  apidicoble  to  ipccui  procwJingi. ................  .  Bn 

h  Ntw  yoTk  city  court. 

notice  of  eiMolion  ta  luratita nM 

DOtie*  of  jiuti6«tlon DM 

3tII.   TAIAtlOB, 

liow  tued. W! 

derk  to  Ineert  UDOonl  hi  Judgmant,. BM 

wfasn  addltiontl  allowance  to  be  computed  l>r  cleA OtS 

notice  at  taxation OBI 

in  N.  Y.  city  coart n«l 

mar  be  taxed  whhoat  notice BH 

notice  of  retaxallon BM 

order  for  rettiatioa BW 

dotr  of  taxins  ^&ctt Mi 

«ffid»yit  a.  fo  diihurKinent. Btl 

feet  to  be  tixed  on  demand BR 


'OBti  awanled  by  decree  Include  diabU' 
o  be  fixed  by  lurrogite  and  inierled  i 


n  «I.OI» »; 

nnenu SB 

'I''"*         B» 


on  milion  for  nrw  trial  before  lurrogate 

of  course  to  luccnslul  party  on  Iriif  by  Jury 

on  petition  to  produce  will  loct,  deetroycd  or  eoiw*yed.. 
may  be  made  payable  by  party  or  out  of  fund.. .'..... 
annicceoful  conlesianl  of  probate  not  entitled  ort  at  «Ni 
ateDOgripher'i  minutes  on  probate  conleat  mr  be  <karge< 


of  referen. 


(o  compel  payment  of  funenl  expoiM*. . 
f  disputed  claim  againat  decedent'!  eitate. 


trial  fee  for  each  day  exceed  in «  two , 

■ddlttonal  allowance  for  preparini  and  acttUns  KCCvnM 1 

allowance  upon  sale  of  real  propertj  to  pay  dccedant^  debt.,  I 
u  ui  lieu  of  commiuioni ] 


HON 


,G(H1'{lc 


Bilie»p  of  lurrogBte  for  ti 
ttct  lot  copid  of  papen.. 


Coal*  —  Ooatlnved. 

XUL  Ih  iDuocATi'i  coDxt  —  Conttnae^ 

£cci  ef  ippriiHr  .....* 9846 

of  referni  umc  »  >□  ■upteme  court SCdfl 

«f  officer!  for  xrvicn  ume  as  ia  luprenie  court 3S6Q 

___*"""'"""""'"   "''''"°'"" 2687 

>n  of  n 
for  copi 

XIV.  In  jcnicBs'  coum. 

to  picTiillnK  party S0T4 

what  corn  cansinof 3074 

when  illowcd  ID  neither  putjr 307S 

on  iudgnent  after  Terdict  or  decidon 3014 

CD  ludgRient  of  nonsuit B013 

on  dlaconHnODnce  on  answer  o(  title  to  real  propcrtr ISM 

on  diiraisul  when  title  to  realty  pleaded  bj  plainliif 2806 

In  action  of  replevin S075 

-    '  -orrer. 80T7 

limited. 80T6 

taxation 30T8 

Increased  eosta  In  actions  on  official  acts 30TB 

on  judgment  (or  one  of  sevcTal  defendants 3080 

recovery  of  cosli  wrongfully  collected 6061 

on  decision  far  person  insweHng  in  proceedins  for  aale  of 

atray.  8066 

on  transfer  of  action  to  another  Justice. S152 

in  action  on  judgment 31S4 

guardian  ltd  litrm  of  infant  plaintiff  liable 2887 

Kardian  ad  litem  of  Infant  defendant  not  liable 2888 
i»  on  attaclmient  for  defaulting  witneii 2»I2 

payment  of,  on  service  of  notice  of  appeal 3047 

setting  oil!  costs  and  recovery  on  determination  of  appeal..,.  SOSO 

cost!  below  included  in  diibnrsements  on  appod 3060 

of  appeal  when  new  trial  ordered 3063 

to  whom  awarded  on  appeal 3066 

amount  of  costs  on  appeal 3067 

■ward  of,  on  new  trial  on  appeal 3070 

amount  on  new  trial  on  appeal 3073 

on  offer  lo  compromise  after  return  on  new  trial 3073 

Nm  Yetk  municipal  eotirl. 


BrooilyH  juitict't  ca 
OB  removal  of  a 


a  on  assigned  claims  

dani  sued  in  representative  capadtj  . 


DoliiHihyGoOgle 


INOBX. 

CavnterelKim  —  CoatlnacA. 

on  deccdeat'i  debt  In  iclion  br  eKcatoTi  ate.. ..•..•*•••••••••   Kl 

limluiion  of  utlon  muit  be  pleaded  in _   411 

cannot  be  founded  on  title  barred  b;  advcrae  poaaeaaliin.. M 

on  cams  barred  by  limitalion 39T 

acveral  cauolerctaiins  may  be  pleaded SOi 

each  to  be  aeparately  atalnl 901 

equitable  countercUim  mar  be  pleaded 907 

Tcrification  of  counterclaim  only S21 

provi«onal  remedits  on T2a 

plainliri  oficr  Co  compromiK 139 

in  action  for  divorce  or  separation tHO 

in  action  lo  charge  joint  debtor  not  served....... 193) 

demurTcr  to,  aee  "DaKuaiu." 

reply;  conlenta 51) 

judiment  for  failure  to  repl; GU 

replir  may  ael  up  two  or  more  avoidance* S11 

atrikinK  out  for  diiobedience  to  order  (or  discovery  of  books,  etc.  tffi 

deemed  action  far  purpose  of  trial  by  jury BT-! 

Judgment  on GOI 

demand  for  aiflmiative  relief  on W 

judfmenl  for  affirmative  relief  on GM 

on  counterclaim  for  Icia  tban  plaintiS'l  demand ill 

^wculion  on  judgment  againal.  executors,  etc SOI 

;•  Nne  York  dly  courl. 

what  may  be  pleaded 0.1* 


of  parly  suing  or  sued  in  representative  capacity ISM 

when  neslect  to  plead  har»  action ZMT,  2Wi 

judgment   B»(9 

in  summary  ptoceeding  to  diapoaiesa £44 

rouattcB. 

teal  of  eoiin.y  clerk  seal  of  county » 

proof  of  acts,  resolulions,  etc..  of  supervisors Ml 

eicepled   from    judicial   supervision 1«M 

not  subject  lo  action  to  rfissolvc  or  annul  corporation ISO* 

jurisdiction  of  surrogate's  court  m  new  or  altered 2178.  !4,«' 


■clbn  by  SI 


prevent  illegal  acts IBS 

cause  arising  before  term llKie,  IKS 

.  on  causes  flrisine  before  ll,e!r  term.  IKT,  llOi 

ought  by  state  for  benefit  of  county K43 


books  [or  record  of  noHce-i  of 
12(MI 


teti  ii  Hal  of  lupreme  uid  coun^  coiirU..>.> >••..•..••       2T 

ii 'Hi  of  caaew 2S 

pnnnucm  for  new  aeah 80 

appoinnnent  of  tpccial  deputf  clerki  to  Bt(«ul  tcnni 80 

'  (Uitructjon  cf  pfcrt  bj  order  of  court 31 

dnifiuiiiaD  ol  new  jail  to  be  filed  with 13S 

to  Mn-ve  deKpiatien  af  Jul  on  thcrill UT 

certiGofte  of  iberifl'i  d«tKm IBZ 

annual  rMDin  of  ehangvs  of  Dime 3418 

(hit<«  in  ffrreelonire  bj  advenilement 2890,  2890,  240S,  3S(M 

iudfinent  kooli;  enlrr  of  judgRienli 1336 

docki!t  books;  docketW  JudimcnM 134B'12Ta 

entry,  etc.,  of  judgoienl  by  confeision 12TS,  1276 

docketim  transcript  of  justice's  judsment 301T.  3021.  3022 

judcment  of  Albany  city  court  and  Tro*  juitlce'i  court..  323S 

anthenlicalion  of  transcript  from  juitice's  dockcl  book 930 

faiuing  eiecutlon  on  jnatlee'l  iudiment '. . .  VMS 

lianwatsul  eieoiptian  book 1388 

record  of  certificates  of  execution  aalei 1430 

noticea  of  jiendency  of  action 1872,  lffT4 

ordera  appoinlinff  receivera  in  auppkmentary  procccdinn,  2470 

will,  of  ™lproJeny sSs.  2894 

la  make  and  certify  to  seaicha 901 

without  charge  to  cFriiin  aiate  oSceii 3200 

•obpucna  dvcei  Itcum  to  produce  record* 806 

feea  Keneralty S804 


I  treasurer.   33U6a 

■Die 3411,  2418,  3414 

Caantr  Coart. 

8843 


appoaU  from,  to  appOOte  divlafon ;..,.  1840,  UtS7 

L  CaiiaTiTCTioH  or  cavn. 

■  court  of  record 9 

aaal  of  count*  clerk  is  seal  c[  coart 37 

always  open  for  business 360 

jnstlce  of  lupreme  court  may  make  orders  in S64 

county  judge  of  anotlier  county  may  make  ocderi SM 

ippointment  of  tetma 8SS 

place  of  holding  termB SSB 

•djournrncTit  of  leim  to  aoolher  place. 356 


drawing  and  notification  of  jurors., 

clerks  to  county  judges  of  Kings 

Menographer*  for,,  in  Kingi  and  Qaeena  oonoUei  , 


interpfeten   for,  lo   Kings 
jorwdi 


DfDKt. 
C»tt»ir  Comrt  —  0«>HiiB«d. 

'II.  JuaUBICTtOH CMttlMWiL 

Jurixlictlan  CD-<xteni!ve  irith  luprene  c«ut><» 

Duy  beiid  proceM  to  •nj'  muntjf 

power  lo  mppoint  receiver .-■ 

naj  ■ulboriu  cuardian  or  conmuttee  to  asrec  U 


bj-  inwlveat  debtor,  for  di«fc..j^^  ^^ 


over  perHHi  and  property  of  iDcompeteot  pemiia. 


corn  In  KinKs 
III.  Pawnu 


plaintin   to   give   aerurity   for  c 


F  jodn  dltqiuHGed,  ipecUl  procec-Ung  to  be  coatliiaed  In  ad- 

Jdning  connlT ■" 

ia>  powcrtof  justice  of  mpreme  court  »t  chimbm... » 

•oawssei  power  of  lupreme  court  juflicc  over  scnoni  In ■  jw 

liMbiliiy  of  county  ludse.... » 

laignalion  of  lemporary  jail  by '"'.HJ-  ,£! 

o  attend  drawing  of  juror. WH4,  M" 

prben  to  act  as  surtojate  during  vttancy  or  dlunlity. .  ""• 

vhen  and  where  to  hold  m 


rrogile'i  eotirt.. 
i>  surrogate 


may  grant  order  of  arreit < JJ 

»"•"  to'  l^^i^  ISrJ^t^d'  iS^'J'^sSiv.-.v.-.'.v;.- ■."•.•.■.-  m  £ 

toren.it  fine,  and  pen.llie. 8W.  »!,     S 

notice  of  application  to  remit  fine  or  iMBiUy....     IB 

dladwrgc  of  perun  impiiwiwd  tor  non-pajment  oE  bfc     U 
to  discbarge  «iineas«  aneiled  id  Ttolatnn  of  pnTile^.     IB 
to  grinl  order  to  take  depoaition  wItUo  Mate. ........     St 

to  grant  order  to  take  depOHIiOB  wilbont  (tate.......  -     ^ 

to  fiiue  lubpcena  for  witneai  on  depoaition  to  be  ued 

without  the  itate ■■-■     ■■ 

to  ItauehabcM  corpus  to  teitify J"*S1 

toinuhibeaieorptii  or  certigrari  to  ftiqaire,  etc.  WIT,  3ll8 
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by  leave  against  decedent'i  property 1380 

for  waste 186! 


judgment  ■gainst,  bars  ictior 
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XMBCOTerr. 

ancillary   action    for,    ibolidied . . ; . . ; 

action  "or,  i"aid°of  allic'hment 

court   of   record   may  direct 

applicable  to  aurrog»tes'    eojirtt 

general  rulei  of  practice  10  preacribe  cues  and  procedun 

«dJi-''lo'dLs™«ror";i;dw  ciuK 

■tay  of  proceedings  pending 

order  on  retura  of  order  to  ihow  cnie 

appointment  of  referee  to  tuperinteod 

fee.  of   referee 

punishment  for  dUobedience  of  order 

atiiklns  out  pleading  for  diubedience  of  order 

ditmiMsI  of  compUinl  for  dijobedience  of  order 

exclusion  from  evidence  for  disobedience  to  order 

disobedience  to  order  a  contempt 
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peiitioa  and  a 


lervice  of  cilaHon  and  order.. 


decree   to   deliver   property 

warrant  to  aciie  propertjr 

enforcing  decree  for  delivery 

II!.   Of  PtATH  OF  TINAMT  FOa  LIFE.     See  "  LiFi  TtwAnr." 

See,  also,  "  CoMFLAlUT,"  V. 

for  failure  lo  serve  copy  of  complaint 

of  complaint  for  disobeyiog  order  for  discovery  of  boi^ 

for  neglect  to  serve  some  of  defendanii 

for    neslect    lo   proceed 

flainlilt  cannot  submit   to  nonsuit  after  jury  retirea.. 
udgment  nol  a  bar  unless  on   merits 

of  auhmilted  controversy   for   rnsufliciency  of 

of  supplementary  proceedinss   

iudgDent  of  nonsuit  in  juslioe'i  court 

ISM 


J,aDKX. 

,  puniibable  by  justice  o 


OlBpaaaei*   Proceedli 

See  "  SiTKMu 

DlB4Ba.ltllo>tIoii. 

See  "  CouiT»;  "  "  JUDO«;  "  "  Jul*  xhd  Jdhwi;  "  "  Witmihu." 
DlaaolntlOD. 

of  corporations.     See  "  CoirauTioHS." 

Dtatreaa. 

■ction  10  recover  chatict  dbirained  iriaMe  wbere  cauK  aroie..      9S3 

ejecment  for  lact  of  goods  to  distrain  for  rem l.V)5 

nnnpiion  of  extaibiis  it  eibibitimu 1404a 

DlalrtbaUoa. 

See,  alu.  "  Hbcidkkti'  Estaies." 
iadanent  of  direrce  deitroyi  ridit  la  dittributive  (bite. .   1756,  1760 

elIca^>tioa   for  widow   ind  child«n.. STljl 

otdeTof  dislribution  iraong  ne«  of  kin 2732 

when  nenl  of  kin  of  deceiied  husband  or  wife  deemed  alio  next 

of  kin  of  decedent 27W 

TQirueiitition  irooni  colliieiili Z7SI 

a£inc«iieni9  to  be  iaeluded  2788 

delivery  of  property   in   lieu   of  money    '■■',',■.'.■.,'.'.'...'..'.'.'.'.  M744 

retention  at  money  for  eliimi  not  due  or  in  litigation 2748 

uyment  of  legacy  or  diXribulive  iharc  of  infinl.... :274« 

treuury  .   .    .*......".'!. ??r.".  f,™?...". .....''.". ..'.".!'..'..  .  K74I 

trill  of  claim  la  ibire  of  unknown  penon  2747 

piymenl  to  county  treasurer  after  two  years  2748 

■     action  by  next  of  kin  for  distributive  sbare 18I» 

petition  to  compel   payment  of  distributive  share 2722 

citation   on    petition    2722 

when  petition   to  be  disniissed    2722 

decrve  Ear  piyment  and  diilribution   2743 

IM«trt«t  Altoruer. 

to  prosecute  removi].  etc.,  of  iltomeys  68 

partner  of,  not  to  defend  prosecutions 78 

not  to  defend  after  he  leaves, office 79 

when  10  act  n  surtoaite  during  vacancy  or  disability '.'.'.'.'.'.  2484 

limiiuion  of  action  lor  penalty  or  [nrceiture 3ST 

action  by,  to  recover  penalty  or  forfeiture   1M2-1994 

to  make  application   for  writ  af  assessment  for  damages 2105 

may  apply  for  stale  writ  in  action  by  people 1003 

application  by,   for  babeas  corjius  to  leslify   2012 

notice  to.  of  application  to  remit  line,  etc Xi2 

apnlicaiion    tor   habeas  corpus   to   testify 2011 

before  discharse  of  criminal  prisoner  on  babeas  corpus, . .  '^W 

accouQi  of  forfeited  r'ecogniaancei,  etc '.'.'.  1088 

IHatrlet  Conrta  of  New  York. 

See  "  New  Yo»k  MuKicirAL  Couiis," 
Dlwl«»da.  C.HVjK- 

apportionment  of,  on  deilh  of  person  interested 3790 


entry  of  judginMil  by  default 1TJ4 

entry  of  interloculorr  judgment ITT< 
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dncVctins  judgment  for  eotti  1TT4 
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proof  of  allegations  on  default 1151 
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0  diitribativi 


ge  after  judgment  for  adultery  . 


not  affected  by  judgment  aga 
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Judgment   against    wife    . 
to  co-reapondent  

allowance  of  temporary  allmon/ 

temporary  allowance  lor  support  of  children 
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support  of  wife  when  she  is  piaintiff 

court  to  regulate  custody  and  maintenance  of  children.. 
power  of  court  to  modify  judgment  for  alimony,  etc. ..  IT 

modification  of  decree  on  re-marrlBge  of  wife 
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-t_  of  wife  and  cbndr 
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See  "  EviDiHCi." 
DoBicatlc  Corporatloka. 

See    "  CoUOKATHMd." 

in  realt;  sold  on  execatlon  ind  convered  M  CMcntOr,  etc,  of 

purehater MTS 

Judgment  of  ilivorce  igiinit  wife  termiiiatei  rigbl ITW 

not  aSectcd  by  judcmcnt  of  divorce  inliut  huibind 1799 

■dmaturemenl  n»y  be  subject  of  ■rbltrBtlon 384S 

aclion  for  iraste  ifi'iM  teniae  In  dower 14B1 
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■jectment  einnot  be  maifituBed   tor.. 1490 
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acceptance  of  aaiitnment  of  dower  ban  aetfcr 
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Lsary  defendants  when  iands  not  occupii 
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proper  defendants 1598 

poasonni   or   Claiming   different    portions    in   sev- 

^ralty. 77 IBM 

description  of  propern  in  coitiplainl 1606 

coiuMint  to  set  forth  name  of  buaband 1006 

isB-jea  of  fact  triable  by  fury 96S 

triable  where  property  situated SS2 

preference  on   calendar. TBI 

3.  S*ftrtnct  or  fomniUAdit  to  admtatMrt. 

laHrlocutory  judgment  for  admeaaarement  by  referee  or 

comniiariM^   . 1607 

oath  of  commis^oners  or  referee 1608 

mnovBl  of  comnrisaioners  or  referee. ..................  1608 

filling  vacancy  in  olBce 1608 

how  admeasured 1600 

cmploymant   of   siimyor 160S 

fee.  .  T; 3X0 

report  of  referee  or  commisalonerB  1610 

setting  aside  report 1611 

fees  and  expenses  of  comminiooers  or  referM 1612 

tmmini    6200 

t.  Damagrt  far  vjithhotiine. 

nar  be  recovered  In  actioo 1600 

measure  of  damages   1600,  1601 

not    to    include    use    of    improvementi    ainea    Iwaband'a 

daath   1000 

•gainst  grantee  of  husband 1001 

not  to  include  use  of  improvement!  made  after  alienatien 

by  husband 1601 

'     r  claimed  in  several^. ...... .  1602 


r  withholding  to  be  awarded   by   £ , 
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Dower  —  Contlnned. 

I.  ACTIOH  Ftu  —  Conlinncd. 

.   S.  Damaett  for  uiifi/idUiiif— Continued. 

action  for,  aiutiu  bdr  who  faa>  alienated  Uod IM 

against  purchaser 16* 

4.  J«rfem*nl. 

final  iudgment 1AM 

execution  may  issue  on  judgnient.' '....'. 12« 

modification  of  judgment  on  chan«  ef  rootal'  value,  .^. .    Itfll 

iiens  inferior  to  dower  riglit  attacE  to  roidue 161S 

security  on   slayini  proceedings  after  verdict 6H 

damagH  on  itay  after  verdict ~.     811 
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taking for  realitution ISM 

action  lor  instalment!  of  dower UI4 

0.  Sale  for  fon-paymettl  or  o„  soiuixl. 

action  to  sell  for  non-jnyment  of  Instalment 1C11 

conseni  to  accFpi  gcoH  aum  in  Mti*faeti<« KIT 

of  defendant  to  pay  gran  aaia ISII 

astertaiiiinK  amount  payable  in  groai ■..■■..  ]«lt 

oroaa  lum lilt 

laying  oD  separate  parcel  to  plaintiif  in  fee  on  conseat. .  1S3« 

property  may  be  sold  free  from  or  aubiect  to  llcni 19S1 

report   of    sale 182S 

judgment  to  be  entered  In  county  where  property   aitu- 

Bted 1«TJ 

final  judgment  on  report  of  sale ]e2< 

provisions  for  aale  in  partition  and  diitrflmtloa  of  pro- 
ceeds applicable , 1S25 

action  to  determine  claim  to  real  property  does  not  lie 1S3S 

nroeeedings  when  plaintiff  adnita  defendant's  cUlu '.'..  1S4B 

inletlodutory   judgment    for   admeasurement 1041 

proceedings  to  admeasure : 1048 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  ]«• 

HI.  pAaTrrioH. 

persons  having  inchoate  right  necessary  parties 1S38 

division  in  partition  when  dower  exists  in  undivided  share..  1553 

sale  of  property  in  partition  free  from 1S68 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  HMS.  1508 
inveslmeni  of  prooceda  of  lands  for  benefit  of  doweiess.  1588,  IMS 

protection  at  inchoate  right  on  sale ISTfl 

release  to  husband  of  inchoate  right  in  lands  sold ISTl 
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iiiTCMimciii  of  funds  set  apart  for 
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may  be  included  in  sale  of  real  property  of  infant  or  incom 
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»lenogT»plier  for  supreme  court,  couiujr  couit,' etc 2B6 
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of  debtor  exempt    18T9 

execution  agaiosl,  when  and  bow  issued 

for  ^nsroaching  wall  ariaes  after  two  /ear*  without  action... 

^ita  of.  triable  In  acliox  to  determine  claim  to  t^aliy 
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BtlaciitloiiBl  Inatltntlsiu. 

I.  Whin  ACTib«-  l.is. 

•■action  of  eieclmenf  defined 

to  recover  property  forfeited  for  treason,  see  "  TausoH." 
by  people  for  eschealed  property,  aee  ■"  Escheat." 

408 
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order  rejtraininK  waate Igl 

iuucs  triable  by  jury -.  Mi 

triable  where  property   lituated.. -.  K£ 

order  declaring  death  of  life  tenant  presumptive  eridencc  only.  SU 

•ecurity  required  to  stay  pruoecilingi  after  Verdict Rt 

damages  on  stay  of  proeeedintv  after  verdict  include  waste..    UT 
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order  of  ariest  In  letions  f 
BiBbraprry, 

forfeiture  and  daniagei  foi 
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execution  against  earnings,  when  and  how  issued  ^V 

"""'"mpT from  jury  «rv!ce KBO.  lOH.  U» 
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of  judEmcntfl,  see  *'  JUDcuiHTa." 

ejecuncnt   bjr  landlord   Imrttig  rijhi   of   taar    "■'■■'■'■' '■'■■' UOt,  ISOB 

dLilinction  h«w«»n  forma  of  action  ibolialKd 3339 

pkadifls  njuiuble  defence  or  couatercbim HOT 

Brla  Conatr* 

^ipolnlment  of  crlera   9] 

of  court  officcti    ,.,, --.-..,,,...,..,.„.       97 

ruin   tor   calendara    2SB 

feei  a!  coniublcs  and  depuiy  ahetiSs  tor  aitendinc  court  ....  3313 

"en"  rtT"     r   '";"*?''''  ""T'---" 2512 

jail    libertiei    for .'. H5 

allowance  to  Brand  and  trial  jurori 3314 

connir  treaiurer  to  extrciae  powers  of  coronera 181a 

Set.  alia,  "  AnwAj.;  "  '•  DarEcrs;  "  "  Hiitaxu." 

writ   of,   abahghed    1588 

power  to  amend  proceH,  pleadioca,  etc T2S 

loimalenal,   to    be   diaresarded 723 

lacotinK   judgment    for 12EQ-I2S3 

jarladiction  of  jnMlce'a  court 2832 

of  tick  priioner  rniMved  to  hosnilal 137 

fTDoi jBil  libertlea ISS 

riieriR  exonerated  from  liability  by  bond  for  jail  liberties . .  IDO,  158 

aheriff'a  liability  tor 158 

service  of  lumtnon!  on  sheriff  for  426 

connivance  at,  by  sherifF.  etc.,  a  miademeanar IIW 

action  on  bond  for  jail  liberties 160-171 

action  for,  barred  by  action  on  bond  for  jail  Ilbcrllea 108 

(tax  of  judgment  pending  actioh  on  bond  for  jail  Itberlieg 170 

return  of  prisoner  as  defence  to  action 171 

DtlderlBliinE  for  jail  liberties  a  defence 171 

liability  of  coroner  for  cMane  of  nberiff 177 

coroner  may  proarente  undertakins  of  therifF  tor  liberties 1T8 

liatdlity  of  coroner  when  sheriff  nraintiff 17n-lBI 

limitMion  of  aetinn.  for 385 

lialiility  o[  sheriff  as  bail  for  r>t<7 

money  deposited  in  lieu  of  bail  to  be  applied  to  damans -  ■  rifl2 
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ley-gencra!  to  brin|t  ejectment  for  real  property 1B77 
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report  of  recoveries  to  land  office 1961 
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preaumption  of  death  from  continaed  abaenee B41 

claaa  entitled  to  contineenl  estate  aa  partiea  in  partition 1B3B 

proteciion  of  future  riehtt  or  estates  on  sale  in  partitini. 1670 

TCStins  of  contingent  intereit  i-i  trustee  for  insolvent  debtor. .  2177 

tale  of  contingent  interest  of  Infant SIS 
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Bvtdenee. 

See.  also,  "  Witnesses  " 

tetunany  of  parly  adduced  by  adverw  parly  may  be  rcb 

I.    PlESUUrTIOHS, 

of  dcBlh    figm   conlinued  absence 
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II.    CoHfETEHCY    AND  ADHiaMBlLITV. 
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and   proof  of   standard   of   mea^urt< 


to  phyaicians 834.  M6 

waiver    of    privilege SM 

sltorney  who  nitnessed   will  jnay  testify »£ 
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to    delermine   validity   of   will MHi 
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in  action  to  determine  claim  la  nal  proeprty iM 
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frtifi 

n    insirumenis    whprr    there    arf    subscribing 

parmenM    hy    »    nnmicipal    corporation    or    officer 

n5tn 

is 

moit    by    ™hmitting    disputed     and    genuine 
Mccution   or   wri^  under  which 'shwir'a' Wie 

veyancr*  proved  upon   oath   of  interested  or 

ettnt   witness   not    Bdntisslhle 

nimenis   acknowlrdgrd   or   i.roved   admiMJUe. 


of  land   without  the  Mat 
II  admissible 

.5.  etc..  see  i«fra,  Vllf.  3 


imly    "or  "ve™:^ 
r  records  of  villa  pi 

•dmistibiiiiyof  record  of  wills  I 


city   and  c 
■dnisnbiJity 

admistibility  „. ,.,  „, 

of  bill  of  »]e,  etc.,  of  v 


onclu,iW 

1  of  sale 

",'SS'.', 

rom  books 
'd"rftV.  fit 

}udgmt, 
against  deceased  parly  ai 
now  far  judgment  annulli 
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VIII.  DocuMBNtAnY  —  ContintteiL 

8.  Judgmenli,  dtCTUs.  ttc. —  Continued. 

Srobated  will  admiiuble IM 
ow  far  probate  concluuve  u  to  penoiultr MM 

S rebate  ptesumptive  onl)^  ai  to  realty XM 
ccrcc  for  pr<^ie  of  heirihip  pr»iinq>live  eridcoec....-'  2fl6T 
l^iera  toIameDtaiy,  etc.,  condttaive  aa  to  antliartt;f _.  3ES1 

^"e"ce'°o^?^"!.'TI™^???!'!!*!'.'.f!'.■^?.°!'!^"."'a5a 

order  for  execution  agaiiut  executor,  etc,  evidence  of  aa-  ^^ 

decree  for  payment  and  diitribution  of  decedco^a  eatale 
conclusive 2ia 

jodginent  or  decree  ai  proof  of  debt  in  proceedinc*  lo  id 

realty  of  decedent  2786.  2ISI 

discharge  of  insolvent  debtor  conelusive  u  to  procecdin(a 

papers  other  than  discharge  of  iniolTCnl  debMr  prcannp- 

tive  as  lo  proceedings  and  facta 2181 

order  declaring  death  of  life  tenant  preauaptive  onljr  im 


Of  iuHict  tf  ftact. 

proof  of  judgment  K 

enlriei  in  inatice'i  docket  book K 

tranicript  from  docket  book,  subacribed  and  uUhcnti' 

catfd.  is  evidence ) 

docket  book  and  certified  transcript  admliaiUe  in  jua- 

roved  by  justice' 

_..  _.   ___ ,  proceedings  t  " 

nal  minutes  or  sworn  copy ,  ■ 


w  proved  by  justice's  oath WS 

ice,  proceedings  may  be  prored  by 
or  sworn  copy H( 


4.  OiKcfaf  ciniScttlti,  rttunu,  ife. 

cerlihcales  or  affidavits  of  public  office 
certificate  of  search  1^  le^  custodian 


certificate  lo  copies,  etc..  must  be  sealed 
certified  copy  of  record  of  conveyance.. 


certified  copies  of  papers  hied  or  recorded  in  pnUic  oBces.    I 

in   town  clerW  oiiiee 1 

certified  copy  of  certiReate  or  record  of  aurtiagc,  it  pre- 

of  deaignation  of  ^ent  of  foreign  corporatioB  to  Teer^rc 

aherilTa, return  prcnunptive  in  action  on  nndet^ldng  Is 


recital  in  order,  rewlution  or  record  of  poWic  olBcrn. 
board  or  Iiudy  prr^umplive  evidence  of  cenafn  facts.  9SIb 

5.  Federal  recordi. 

certified  copies  of  documents  on  file  in  deparlnenta  of 

United    Siat«    «* 


'ale  of  director  nf  census  to  popnlalion.. 
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of  ulc  on  mortgage  foreclosure  bjr  advartitenKBi 2898 

admiuibility  of  ei  partt  affidint  in  jaiticc's  court 8004 

T.  Nalarial  pratttit,  cirtitiitu,  etc. 

eerlUicatc  of  prcicntmcnt  or  prolcat  of  bill  or  note,  or  of 

notice  ihercor.  928 

affect  of  iflidavit  denying  receipt  of  notice  of  proleat...  923 
proiuc  preaunipiive  evidence  of  demand  In  ca>e  of  death, 

elc.  of  notarj  924 

in  £■**  of  death,  etc. '. 924 

6.  Bet^s.  ttc,  of  foreign  corporalioni. 

presumptive   evidence    920 

certified   copy   may  be   used 930 

verification  of  copy... 931 

copy    of    desiKnaliDn    of    person    upon    whom    to    make 

service,    as    evidence 931a 

IX.  Statutes,  oidikahces,  ijic. 

Blalute   of   stale 932 

o(  anolher  SUIe  or  country 942 

ordinances,   etc.,   nf  municipal   corporations 9<? 

proof   of   colonial    statutes 941a 

X.    FOHICH     UWS.     aiCOKOS    AHP    OTIIEK    UAtlEBS. 

statutes 942 

oral   evidence  of  common   law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances  oE  land   without  the   state _. 94A 

auttenifcaiion  of  copies  of  records  of  courts 9S2 

oral  proof  of  copy  of  record ftr>3 

effect  of  foreign  record  or  judicial  proceeding  not  declared- ^  954 
authenticaled   copies  of   records  of   public  office  of    foreign 

country 96B 

transcript   of   doelret,    etc.,    of   justice   of   peace    of    another 

state 848.  »49 

proof  of  proceedings   and  judgment  of  justtce  of  peace   of 

another  state  SMI.  BM 

when   record  of   foreign   will   admissiUe 2T03,  2T94 

proof  of  presentment  of  foreign  bills 925 

failure  of  proof  defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage,.  1T63 
proof  of   litle  in  aclions  for  recovery   of,  Iniutxes  to,  etc., 

unoccupied    lands    9B0 

sufBciency  to  eftsMish  or  probate  lost  or  destroyed  will.lNeS.  2621 
allowance  of  debt  by  executor,  etc,  sufficient  in  proceedings 

to    sell    decedent's    realty 2755 

delerminmg  age  of  child Oeia 

Bxoen  *'<>■>  a. 

to  rulings  on  law   allowed 992 

on  fKIs  SOI  allowed,  exceni  on  challenge  of  juror 992 

not    supported   bv   evidence 993 

.    during  trial  to  be  taken  when  ruling  made 99S 

to  instructions  to  iury  lo  be  taken  before  the  verdict 995 

for'pSrp™  o"  excewron,  lri'S''ro11l"nu"*iniiVicrdiet' rendered!  9M 

after  clow  of  trial  by  court  or  referee 994 

-      .    to  decision  of  court  or  report  of  referee 994 
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to  d«ision  or  report,  lime  foT  Gliifs  notice  of M 

to  bt  inserted  in  or  anneiea  lo  judimeM-ndl..... 9M 

part  o[  pipCTB  on  appeal ■ W 

cue  Mtdedlo  conuin W 

may  be  tuied  Mparalely  in  cue  aettled NT 

making  and  filing  in  osndemulion  proceedinKS IK? 

final  judgment  not  staged  by....... ,,.,.•..  ''"^ 


'  ^'Y  »] 


appdlab 


judge  out  of  office  may  settle. 

to  findings  o1  surrog.-ile  and  ffu^ls  to  find...'. 


ceptcd    lo,    shall   be 


■se«atloa. 

*         I.    GlHaUL    FIOVHIOHI 

1.  When  la  UIMI. 


.'.■.■.■.■.".■,■,■.'.■.■,■.'.".'.'.'.'.'- .' Of> 

chirjiing  ioint   debtor  not  summoned    in  prenom 

on  "ilieriirf  bmd '!.'!."."!!!!  i .'.' ! .'.'.'.'.'.'.'.'.'.'.'  188S-1*» 
OB  Gonfeiaed  judgment,  when  debt  not  all  doe IS7I 

Jevyine  execution  against  wages,  etc..  of  JDdgment  debtor  IMl 

on  dccrre  for  money  by  eurrogatea  court 2N* 

when    to   Issue   IgainHl   public   officer !«] 


,=■ 


proceedings  t 


jury  fine  in   New  York  county., 
ja  Kings  county    


9.  Ittnanci;  riquiiUi 
designation  of  p 


N.  Y.  citv  court  to  any  oountr.. 
to  be  executed  by  ■heriff. . 


from  N.  Y.  cily  court  to  be  executed  by  ahi 

t*"^  whom  directed  when  sheriff  a  party. 

roaj  be  rtirecled  to  pcrsnn  designated  in  order 

time'ol  meipt  iy™''in1)'oJKd! . .  -'."  .",  .".■.".*.".'.".■.■ 

four  kinds  of  

var  issue  simultaneously  to  two  or  more  counliei. . 


xeotloik  —  OoBtlBOed 

1.  Cbk»al  FROviainHi  — 
2.  Iisnanrt!  rtguinl 

ConKnued. 

.,  .,c.-  Drntinned. 

on  interlocutonr  judgment  of  divorce  ■wirdini 
hiuance  on  films  transcriiit  f™«  «nother  court 

carta 

from'  an 

iser 

on  jndcment  for 
to  specify  date 

money  only  

rom  whicb  inleicM  conputcd. 
ins  of  transcript  »hen  iHUed 

i^i'^in" 

^r^'v^iTh-in 

aot   to  b«  guyed  on  appal   for  non  tlun   Uurty  daya 

■taintt  (urviriot 

judrncnl  deblori   

tion.  when  issued  on  judtmcnl 

on  aher' 

piymenl  to  be  JndorKd  on  execution 

ii 

entry  of  wtisfic 

on  by,  on  judgment  docltel... 
■lied  ai  payment  on  fudgment 

iffKtj^i 

vxu 

collected 

II.    AtMIHST    NOrUTY    *MB 

no  execution  against 

decedent,  except,  etc 

Bit  decedent's  property 

TT.. 

IS 

H"ESS?. 

all  of  eieeutor's,  etc..  as  if'al 

'hidVi^ 

8T1 

'^^^ri-s 

ter''claim'a™n5t''«™wr«;' 

nnallr  and  in   rep 
"""dftri^'t""  h 

issue  execution  on  judgment  f 

V  ieg;iy 

181S 

executor,  etc..   may 
■giinat  infant  hdV/ 

saue   on    judgment  recorered   by   prede 

1820 

iheriff-.  fee  may  be 

axed  against  each  defendant  in 

reditor-a 

p«o»«aTr, 

e  collection  of  money  recovered  by  same  judgment.  I.., 
ling  love  to  issue  after  death  of  defendant UK 


retnrn  unutiificd  ncccMuy  to  action  on  undertalnnf  in 

TCtnm  u  evidence  of  breach  of  undeiialEinr  in  replciia. 
on  iudcmenl  in  juMice'i  court  1373,  1T31,  i 


It  property  and  twnoa.. 


cape  of  debtor. . 

ir  dies  in   emtody    " 

irse  from  cuslodr  by  creditor 1* 

■r  death  or  rrleaie  of  debtor  not  to  be  kricd 


It  be  fecovered  In  Tepleria.  ■ 


exemption  dlowed  on  judg 


homeMud  at  ho"  uhoidcc 


>n   of   property    sold  t 


cannot  be  reached  hy  judgment  creditor's  action.-. 
by  aupplementary  proceedings   


VII.  Levy  ok   pe 
on  bank  b 


It  of  pledgor  may  be  loM... 
guperneded  pending  appeal-- 


Bi*e«tlan  —  Oontinned. 

VIL  Lrrr  on  ™sonal  fmopeiiv  — ConHmwd. 
L  Inurttt  in  pattneriliif. 

■pplinlion  for  rsleSM  of  partnenbip  cropcrtt MIS 

underlihinE  for  releiK   e9S.  eSS,  1414 

•n  int«H[  of  pirtntr  pravionily  ituebed 141B 

ORdcrlakini   lo    rtlcaw    partnerihip    properly    Imu-e*    to 

other  crc3ito[B 1418 

nlc  of  pirtntr'i  fntereM 1417 

ri(hM  ot  purchiKr  HIT 

£  LUn  on  ftrieiml  pmffTiy. 

pcrionBl  propfttj  bound  by  execution 1400 

order  of  preference  smoiiE  necutloiu. 140B 

when  properly  atWched   1401 

record   1406 

bona  Mt  pnrtbsiers  before  lerr  not  iSected 1400 


(Didlvit  of  dBinunt 141S 

manner  of  trial IDS 

«itpeni»  of  trial lOB 

laror«  lo  find  vilue  of  property  Mil' 

Inndini  by  creditor  on  cWm 1419 

cUiounfs  niht  not  affected  by  ioquiiilion  1421) 

ibcriff'i  fees  for  nolifyioe  juiy  S30T 

4.  Action  seoinif  ihtrHf;  subiHIutioii  of  iitdtmKiloTt. 

nibetltudon  of  jndemnilars  u  defendant! 1431 

notice  of  spplicaiion  for  substitution 1422 

consent  lo  subslitulion   1423 

terto»  on  substitution  1428 

leversiKe    end    aubstttution   wbcn    indemnily    reUtn    to 

p«rt  only.  1424 

relief  lo  ihcriff  when  joined  as  defendant  with  indenni. 

Kwi, 14211 

effect  of  Older  lubitituting  indemoilors 142fl 

notice  of  action  lo  indemnitors 1427 

action  by  sheriff  against  indemnitors 142T 

VIII.  Lm  on  auL  raonin. 

after  ten  jieirt  13S2 

notice  to  be  recorded  and  Indexed 12&2 

fndudei  uneipired  leasehold  terms  of  live  yean 14S0 

property  held  in  tmsi 1431 

indmaaent   of  direction  probibitins  levy  on  property  mort- 
gaged lo  aecured  debt 14S3 

1.  In  (nierol. 

when  and  how  conducted ISM 


^ 


penalty  for  reniDviTtg  or  dcfscin^  notice 
tide  oY  purchaaer  not  affected  by  omissi 
ihcriff,  etc.,  not  to  purcbafe  at  sale. . . . 

%  Of  ftrtenal  l» 


-  t.-,--rty  in  N.  Y.  dty  court S17B 

eemdiict  of   ufe 1428 

aotke  of  iile  ]43» 

perishable   property,   bow    sold 1426 

•ale  of  parlners  interest.. 1417 

i:t»» 
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IX.  Sal«  —  Continued. 

3.  Of  rial  profiriy. 

equity  iM  to  be  wld  on  execntiDO  for  mortgage  dtU.  Ut^  M 

not  aSected  beciuu  only  put  of  propaitT  ■dvcrtiied  ■ 

pennlty  and  'danuga  aguBM  aberiS  few  iraegaUnly. 

manner  ot  eonducting  »ale ■ 

owner  or  redem|>tion<r  mar  requite  ule  ot  lepante  pared. 


_ ^ ■'  defined  -.. 

duplicate  ccniflcales  of  aale  . 
lertifieate  of  sale  W  be  reporil 


il  on  rspaymeot  of  priea... 
ind  before  deed.... 


rder  restraining  wa^te  during  period  oi 
otion  lo  puiuBh   for  contempt 

iKharge   on    undertaking 


by  lieoori  on  undivided  iharea.'.'.'. 

right  of,  not  allected  by  aipeenient  with  pi 


avoida  aale 

by  anolher  crediCm-  from  redeeming  creditor 

when  Kcond  red«niliig  creditor  has  prior  lien 

inb«equ™t  redemptions  by  other  creditors 

by  creditor  after  fifteen  monlhs 

by  orinnal  purchaier  who  is  also  creditor 

by  creditor  directintr  sale  under  another  jadgmeni.. 

bj  ^m  "f'undivr  '     ""  ""' 

h  parchaaer.  e 

to  whom  payment  (o  be  made.  ......... .......  .--.....--'-■  ■'S 

payment  may  be  made  to  sherifF,  etc.,  who  made  aale Ig 

when  sale  made  by  peraon  dengnaled  by  order  of  conrt 1£ 

certificaie  of  satisfaction  by  redeemhiB  credim jj 

evidence  of  right  of  redeeming  creditor JJ! 

of  redeeming  mwtptree   ' ' '  V  "  i^ m 

of  eiecutor  or  administrator  to  redeem » 

certificate  of  satisfaction,  etc..  open  to  inspection •• 

sheriff  to  file  certificstE  of  sstisfacllon,  etc !« 

when  redemniion  takes  effect    JS 

title  of  purchaser  vested  in  redeeming  cfedilor J* 

cErtificale  of.  to  be  delivered 'J* 

effect  of  lecording  certificate  of  redemptim <" 

XI.  SHtairr'i  dees;  title  or  ruacnasn. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc jj^ 

title  divested  only  by  deed , ]*" 

sheriff's  deed  to  stale  name  of  person  whose  intereM  h  soli..  21 
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XI.  SaniTr':  deed;  titui  or  fncBit*!*  —  CoottniMd. 

ibcdfE'i  deed  en  enr'aaiioa  uf  rcdemplwn... ....,,.,  MTl 

nbcn  prcsumptne  evidence  of  fad MTl 

granlK.  . MT2 

to  »cculoi  or  Bdministralor  of  pcnon  c::titlcd 1«TS 

•oignnient  af  Hgnt  to  be  Bcknoviledged  and  S]«l..,i ,  UH 

not  lo  affect  iltle  fo  property  sold, '.'.*.'.'.'.'.'. '.'.'.'.'.'."<«*  1828 

recorerr  of  price  on  eviction  of  purchaser ' 14TB 

judgment  continue!  in  force  alter  eviction  of  purcbucr 14SD 

■ctiaa  for  vaite  bj  graDtee  of  sherifi 16&4 

Siaiiniary  proeifdines  la  ricover  pottatbn. 

lEainst  person  hoMinir  over 22S2 

o"lice  to  quit  required 2236 

Uaj  of  warrant  to  dispouean 23S4 

vhen  judgment  collected  by  sale  of  realty  of  one 1481 

when  put  OWKT  ndeenu.. 1462 

order  of  contiibution   .' 14S3 

enforcing  contribution  by  original  judgment 14S4 

preaerving  lien  of  orliinal  iudgmeat  for  purpose  of  contriba- 

tion.  ,: '....,... ,.,,7, 148B 

entry  on  docket  to  preserve  lien 1488 


Xm.   ACUHU  THE   FKIIOR. 

from  jiuticee'  courts,  <ce  Infra,  XIV.  Frem  /uiticei-  count 
L  ffht*  lo  li«,t. 

arrest  onder  warrant  to  coltecl  line 

on  judgment  for  warking  woman  in  N.  Y.  city  court.. . 


'  '""f"" 


■  court 3018 

3026 

„           ,      .   rty  a  condition  precedent 1489 

not  allowed  simulianeonsljr  against  properly  and  person..  1400 
not  allowed  while  debtor  in  eostody  under  another  execu- 

ne^''MKution*a"fter  escape  ".'.'.'.'.'.'.'. !. ■.■.'.'.■.'.'.'.'. ','.'.'.'.'.'."  1492 

Bsiinst  escaped  sick  prisoner 12T 

death  while  in  custody 1493 

creditor  may  discharge  debto'  after  thirty  davs 1494 

not  10  issue  after  discharKe  of  debtor  by  creditor I4M 

new  execution  not  to  be  levied  against  realty  sold 149B 

Finaare;  mslBily  and  delrtUion. 

reouisites  ISTB 

to  recite  issue  and  return  of  eiecution  against  property.  T3T2 

to  what   counties   issued    ISSK 

return  on,  to  cbarge  bail  MT 

duty  of  sheriff  on  execution  to  charge  bail  098 

custody  of  debtor 


"to  jkil'iibi 


■nalt)-  or  forfeit 


deposit  of  money  in  — — 

•Rschoent  for  contempt  not  to  Uaue  against  priaotwr...  22T8 
IS41 


DoliiHihyGoOgle 


ntDvac 

XII!.  AcAiinT  TBI  rusoH  —  ConlSntitA 

,2.  ItnuiHct;  ctufod;  and  ittetHoa  —  Contlntiad. 

priiDTtei  produced  to  be  reii»n<led _ 

may  be  commilted  for  civil  coDtcmpt  od  diacbarie 

from  cuslody 23S1 

habui   COTDui   Id   produce  debtor  on  proceeding  to  dis- 
cover death  of  lite  teiunt SKIT 

&  Diichargt  front  iinpriionmtnt. 

froni  Hrresl  for  delay  <n  iisuing SJ7, 

releitr  of  iawlvent  debtor  upon  hi*  dUclwrKe ZUB 

bow  validify  o!  discharge  of  inulvent  debtor  teited SS 

YsHdity  of  dlKharee  orinsolvent  debtor  mar  tw  ittKkid 

power  of  N.  Y.  city  coun  to 'relieve  from  ImpriiMmcnt!  SW 

debtor  to  United  States  not  to  be  ditcharsed SZU 

to  Hate  for  taxes  or  public  moneyi  not  to  be  di»- 

charged 221B 

notice  by  creditor  to  debtor  to  apply  far  diiehuse. 231S 

failure  to  apply  after  notice  by  creditor  bara  fntnre  f- 

pltotion 221T 

what  debtor)  may  apply  for  diKhirgc ZXO 

to  what  court  application  nade 2301 

when  debtor  ma;  apply 33CB 

application  to  be  by  petition M<K 

■ebedule  of  debtor'i  propertr 2203 

notice  to  execution  creditor* 22n 

mode  of  service  of  notice Sm 

publication  in  lieu  of  prescribed  lervice 32M 


■diourned  day    SIO 

lie  acknowledged  and  recorded SlI 


discharge  from  impriwninent  granted 

mer's  property  .tilj  liable 

xecution  againnt  per>on  on  condctloii  oJ  pajaty.. 


discbarge  not  to  affect  juit 
XIV.  Fkoh  justicu'  COUkTS, 

L  /maHrr;  rr^tiiiilit,  tie, 

may  be  issued  after  discharge  from 

on  Judgment. 

against  joint  debtor*  

on  lummoni  not  perKnully  teived. 

for  delivery  of  diattel 

docketed  with  county  clerk 

exempt  property.  ._ '.'.'.'.'.'. 
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XIV.  FiioK   JUSTICE!'  COUITI— Continued. 

1.  /jnoHcr;  rtquitittt,  e!c. —  Continued, 
mode  of   levj    


aoao 

8081 

'.  after  rdnrn  dir  B(MO 

for   moncjr   collected BMl 


£  Agaitul  ptrso 


of  lw«l  of   family;   diiclurn 


penalty  for  irrongful  refuMl  t  , 

diKbiTKC  not  to  aQect  judsment  8DST 

XV.  FaoH  Locu,  ccnaTt. 

on  judgments  of  Albany  city  court   SS25 

Bx»«t«ra  aad  Ad^lBlatratara. 

See,  ■!»,  "  DuuHNTi'  Eitatu;  "  "  Liitus  or  Anumit- 
TaAiioM;  "     "  Lettiu     TiaTAWiiiTAav;  "     "  ScnooATES' 
CovKTs;  "  "  WluJ." 
prOTUiDM  applicable  altfaouafa  lettcii  Uiued  iietorc  enactment..  3610 

UlUlily  of  penoDi  Kling  without  •uthority 2IIM 

JDriKliction  of  aurrosale  over 3472 

''nc*t  of  kin"  defined W70,  190S 

J.  Atfoihtueht:  oiTALiriCATTOK.     See.  also,  "  Letieu  or  Aourii- 
iBT>ATio)i;      "  Lannaa  TniAMiHTAar." 

prrwni  incompetent  lo  aerTc  as  eieculors a«13 

letters  may  be  refosed  for  inabiltly  to  read  and  write  Enilish,  ZSIS 

to  be  cited  on  piolMte  of  will 2Sla 

fwuini  letters  la  execntora  named  upon  contingency 2630 

•applementary  letters  teatanteniarr  may  iuue  on  Temoval  of 

disability 3818 

renunciation  by  eucutor   2630 

retraction  of  renunciation    3639 

aeledion  of  eitecutor  under  power 2640 

.exi^i™  0°  «™«ir'*f^nng  "  qua"f?"r"renouSI*".'.'.' '.'.'.'.  2642 
order  of  preference  among  persons  entitled  lo  idminiMt ration.  2660 

eieeutor,  etc..  of  sole  legatee  entitled  to  adrainistialLoo 2660 

■ppointmeDI  of  administialor  uu  application  of  party  to   ac- 
tion against  inteslate 3660 

of  successor  on  revocation  of  letleri 260e 

of  temporary  adminislrsloi  not  stayed  by  appeal 2K83 

HceesBor  lo  sole  eiecuior  lo  be  appointed ,.  2698 

mrriving  or  rmtaioing  executors,  etc.,  to  a£1 2602 

appointment  of  receiver  as  successor  to  sole  eieculor  pending 
action  for  partition  or  diitrflnilion  or  lo  coiutnie  or  ea- 
Ublith  will IBSe 

deposit  of  securitiea  Co  reduce  penalty ..,  3Mfi 

application  for  order  for  new  bond  or  new  aureliea 2(WT 

order  requiring  new  bond  70m 

application  of  sureties  to  be  relieved  frm  bond SU.  3O0O 

IS48 


lUDEX 

■xrotora  ftBd  AAiBlnlMFRtoPa  —  ContlnBed, 

II.  BoNDi;  LuiiLiTV  THiRiCN  ~  Conllniinl. 

release  of  old  lureties  on  «rving  nen  bond i 

revocation  of  lettem  fnr  failure  lo  gim  n™  bond. .  8U,_25flB.  ! 

when  bnnij  ni«y  be  proiecuted S 

suctesior  may  sue  on  official  bond  on  reYocalinn  of  lettcri. ..  2 
action  on  DScial  bond  when  no  lucceaaor  is  appointed 3 


III.    RkVOCATIOH    or  LETTEUSI    lISiaHATlOH. 

may  apply  for  rcyocalion  of  letters  and  sellleoient  of  aecoiiBti.  SOW 

revocation  for  failure  to  give  new  fmna. '.'.'.'.'.'.'.'.'.'.'.'.'. '.'.'.'.'.'.'.  3M 

Jwignatio'n  when"^'^™Ji«a''r" Irau^!  '.V.'.V.'."\l\'.'.'.'.\  2S1B 

removal  when  also  testamentary  truitee 2BI9 

suspension  not  stayed  by  appeal HHO 

decree  rcvoWng  letters  nod  stayed  by  appeal 2883 

reslitntion  on  revocation  because  supposed  decedent  linnf  3004 

on  revocation  of  administration  upon  discovery  of  win.  38M 


IV.    ClHl 


named  in  lettor*  not  tv. act • 

.o  custody  of  property  on  disasreemenl i 

o  discharge  of  losolyent  debtor  by  le*v«  of  mi- 


I  will  in  each  county  where  realtv  sHua 
uallfying  may  eiercise  power  of  iile. 


ecutors  qualifying  may  eiercise  power  o 

idence  of  riehl  lo  redeem  really  aoM  on 
rrghts.  powers  and  duties  of  administrators  c-  i.  a.- ..-.-. ...  ^oij 
powers  of  tem|>orary  administrator  over   real  proiKt^ .  - . .  -  -  <V75 

devisees I*7J 

may  maintain  action  against  infant  or  incompetent   for  con- 
veyance of  property  sold  by  decedent SH* 

lo  suspend  procecdlnRS  on  apolicnkin  to  revolie  probate JKW 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters  SHI 

V,    PlOFHTI  AND    AESEIl. 

liability  of  nerwins  acting  without  an^tority 2TM 

what  Jeemcd  assets   2T1I 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or   iMuest   of  demand  aninst  executor  not  valid 

against  creditors IIH 

apportionment  of  rents,  annuities  and  dividends 17!" 

•ale  of  personal  pronenj  STIJ 

of  uncollectible  demands  snd  assets 1719 

decree  directing  payment  is  evidence  of  aMMS 8BI 

{udgment  against,  not  evidence  of  assets UU 

VI.    iHVIHTOtT  AHD  ArnAISAL. 

one  neglecting  lo  return  inventory  excladed  fmm  adminiitrv 


compelling  retnrn TfW 

atUchment   for  disobeying  order  to  retni^ I7K 

iupplemental  inventory  of  suhMJiuently  discovered  praoerlv  .  1714 

when  inventory  may  be  cDntndtcIed ]IWL  IJB 

SabUitf  for  uncollected  demands  included  in  Inrcstoij.  UtS,  IW 
1244 


TSBEX, 
Ilx«««tan  and  A<»l Blair >(«ra — -O— ««■■#. 

VII.    PlOIIHIMHGS   TO   DIICOVU  r>OFUTI. 


270T 
270S 


"  ciiBtion  tnd  order  l\[]^]\\[\[]\^]]\]\^\^\^\.\^\  ZinH 
27n!t 


Mttmul  transactlMiB  with  decedent  STOB 

puniibDMnt  for  rciuul  to  uitwet 2709 

dnmiwa  an  TcriGtd  Biuirer  cteimliit  title 2704 

decree  ta  deliver  property  2711 

tenniiulioa  of  procecitilis  on  ooDUnveny  u  to  fact* 27in 

VIII.  Sau  or  lui.  pioFEiiv  TO  rAv  DicuiHi'i  Dzvtt,     See  "  Sali 
or  IUai.  Pboputi." 

not  to  purchAM  re«J  property  sold  to  pA*  decedent*)  debt! 2774 

■HewuKe  to,  on  aale 2SeS,  2SM 

IX.  AcrroNS. 

1.  By  and  againit  drctdent. 

dKrnJeot.   . 


n  JudEmenl  against  decedent.. 
decedent,  ticer'    "" 


^  „ JST» 

judgment  in  favor  of  decedent 1ST4 

2.  Umilalien  of  aelions. 

AgaiTiit  executor,  etc..  of  iwrson  who  diei  within  itate....     408 

where  deceased  K  non-roldeTit    881 

by  next  of  kin,  etc..  to  recover  property  of  decedent. ....  883 
period  occupied  by  Koit  to  recover  property  of  decedent 

excepted  from  limitation    408 

nay  begin  action  wittain  one  ^ear  from  death  of  creditor.  402 

computation  of  period  [n  actions  by,  to  recover  personal  ^^ 

property.  tUt 

jurisdiction  of  justices'  courts  over  actions  by 28«B 

rejected  claims  under  fSO  excluded  from  jurisdiction  of 

justice's  court 2SS8 

Yonlccra dty  court  has  no  jurisdiction  over  action  againat  8204 

4.  Ifktu  mainlainable  fry  or  agBinil. 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc 1821 

action  for  legiey  or  distributive  share 1818 

bond  of  guardian  ad  Iftrm  of  infant  suing  foi  legacy  or 

dislribuiiie  share 1820 

prosecuting    action    against    removed    executor,    etc..    to 

charge  him  personally ...,.,....  1B30 

action  by.  for  negligently  cansing  death  of  decedent,  lSat.l90V 
not  to  be  arrested  when  sued  in  representative  capacity . .     9H 

K.  PartU^n. 

when  necessary  parties  in  partition 1538 

direction  for  sale  free  fmn  lien  of  debts  of  decedent U88 

payment  Into  court  on  sale  free  from  debta 1BS8 

withdrawal  of  shares  of  proceeds 1SS8 


i-.<i",G(Hinlc 


INDEX. 

IX.  Actions  —  Continued. 
6.  PUadint:  parlUi. 

to  be  brought  in  represenlitivc  capicitf 

two  or  more  representing  umc  decedciit  canridend  t*  n 

cxecuton  wbe  have  uat  qualified  not  aecoutr  ptrtici. 

fint  (erved  or  apiieiring  to  uiawer  coniplaint- 

br  direction  of  com 


leiTS™ 


<n  cU,  court  of  New  York.. 
lack  of  useta  not  to  be  pleaded. . . . 

in  action  by  or  ;— --  -    --  '- 


not  perKjnally  lUble  for  debt  br  rciMm  of  falM  al 
tion  in  pleading   -.-.-....... 

T.  Abatinml  and  rtvival. 

actioni  not  to  abate 

on  death,  action  aia|F  be  continued  againit  lutceoDt. 
Buccessor  on  revocation  maj  continue  actioni  and  3| 


S.  Trial;  /mfeiwni. 

preference  of  .acliona  by  oi 


^  -_  pflrunu  tmitsaciion  with  decedent    B9 

be  entered  ^ainit  all  as  if  all  had  ap- 


really  not  Lound  by  judgment  againit  executor,  etc  in- 

leia  eipresaly  charged  US 

judgment  vgainat,  to  stale  whether  awarded  personaQy  or 

aepaiale  dockets  and  eieculioni  on  peraonal  and  repn- 
•entative  judgment  ISI 

when  judgment  not  statioR  repreienUtive  capacity  en- 
forceable a^inst  decedent'a  property UU 

diipeniing  with  or  limiting  secarity  on  appal US 

».  EriculicHi. 

•uccessor  may  issue  execution  on  judgment  recovered  by 

on  judgment  on  counterclaim  againit.  .'.',*.V.'.'.'.',V,'.'.V.'l.   J* 

Bgamst  properly  in  band*  of 1X1 

againit  executor,  <:tc..  to  issue  only  on  leave 1*9 

application  for  and  order  granting  leave US 

•ecurity  on  leave  to  issue  on  judgment  for  legacy  oi  Ji* 
tnbutive  share US 

lA  Coit,. 

liability  for  costs IW 

judgment  for  costs  against ISB 

costs  against,  payable  from  eMate M 

when  personally  liable  for  costs tUI 

security   for  costs  discrdlonary BTl 

action   against    benelicisnes    for  coata   ud    -•^•■^•^  in- 

enrred .,.,..,.....811 

124« 


INDEX. 
Mora  and  AdnU«l»tflog«  —  CnnliMM*. 

AdJOJTUIHT  and    MKUIIIT  Of  CLAIMS. 

sdvtrlisement  for  claims   2T18 

ciuHoa  lo  claimantB  to  present  clairnl 271Si 

liibilitf  foe  cUimi  not  pmenled  punuuit  to  ulTeniKnient. .  2718 

proof  of   diimii 2Tlfi 

refcience  of  disputed  claim 8718 

procedure  on  refereDce 2T18 

powera  and  compeautlan  of  r«tcrcc 2T18 

judgRient   dh    refereoce    ZTIS 

costs  of  reference   2718 

compromising  ot  compounding  clatnn 2719 

action  aEainsI  executor,  etc.,  doe*  not  entitle  claim  to  prefer- 
ence        2719 

■tatDle  of  liiiiit^loni  luipcnded  on  <iijm  by  exeeutDr,  etc.,  

aaainst  decedent   2T31 

order  of  preference  in  payment  of  debt* 271B 

funeral  eApenies  preferred  nv«  aB  other  claima 27» 

proceeding  to  compel  payoMnt  3TZ9 


1 


be  preferred  to  benefit 
cornel  paynienl  of  deb 


far  death  . 

27S 


when  petition  to  be  dismiued 2722 

XL  AccooHta;  couraHaAiioH. 

"intermediate  account  "  defined  . SBU 

"judicial  lettlement"  defined 3(114 

br  executor,  etc.,  of  deceased  executor,  etc 3806 

revival  and  continuance  on  dcalli  of  acconntinK  partjr 2600 

biterraediate  accounlitiK 272S 

wbcD  judicial  aettlement  nay  be  requited 2728 

acttlemenl  of   account   of  temporary   admioiatrator  may   be 

compelkd  at  any  lime 2720 

wbo  may  petition  for  compulsory  accountinB 2727 

citation  on  petition  for  same 272T 

order  to  account  2727 

attachrneni  for  disobedience  to  order  2727 

rerocBtion  of  letters  for  failure  to  account... 2727 

aupplementary  citation  on  compulsory  accountias 2727 


eitatioiT 


Jiitary  on  petition  of  f 


,   —.  .evocation  and  settlement  of  accounta 2089 

vokinj  letters  may  require  accounting 2601 

280B 

for  loss  by  decreaie  of  estate S7« 

ike  prolit  by  increaae  of  estate 2729 

and  decreaie  to  be  accounted  for 272n 

o  account;  voucher. 2729 

on   of   accounting   inrly... .■■■-.■■■. 2728 


reference  of  accounta 3Me 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  scttlcmeDI 2T42 

decree  settling  account  lo  contain  snmnary 2tiBJ 

decree  for  payment  and  diatributioti 2743 

•ddMonal  allowance  for  costs  on  settling  account 2n«2 

'— ' 'executor  or  administrator  to  be  allowed 27M 

■ed  when  will  provtdea  compenaation 2t80 

COM  o(  bond till 

IX4T 


INDEX 
Kxaaaton  and  AaMlnlHtMtan  —  TOMtlBveA 

XII.   PaVUENT  or    LECACIES;    DlSTIIlUtlOH. 

exemption  for  widow  and  childm ZTll 

pioccedinEi  for  neglKt  to  set  aptut  exeiDpt  property Zm 


n  of  dcccafcd  hiubwtd  or  wife  deemed  alw 
decedent 2732 


paynent  of  Icsacr  or  share  of  infant 3T« 

Ireaiury  ,  '".?...".'!."?*"  .f?'"°..? ^'.,.'" 2T« 

trial  of  claim  lo  share  of  unknourn  pa-wn 27« 

decree  for  payment  of  legacy,  ett,  on  giving  security 2TI3 

petition  to  compel  iwynent  of  debts  »Tid  legacies 172! 

citation  on  petiiioa  to  compel  paytneot ITH 

wlien  peliiioa  In  be  diiraissed 2JC 

bond  of  guardian  ad  litem  of  infant  iuiag  for  legacy  or  di>- 
tntnitive  ihare  . ISn 

or  diMributive  ^re ItOl 

property  exempt  from  execntion,  see  "  Eiactnion,  VI." 

of  earnings  of  debtor    18T9.  JMI 

of  trust  fund   WO 

Hempt  property  not  reached  by  sapplemenury  ptoceedinft. , . .  2Ua 

not  reached  by  creditor's  action IKl 

for  widow  and  children  .  f  decedent 2ilJ 

proceedings  for  neglect  of  eieetitor,  etc.,  to  «et  apart  exenp' 


teiidence  for  purpose  of  jurisdiction  of  juslice'i  court.. 

BxtrnalaB  ot  Tlm«. 

See  '■  Tnii;- 

SXtOFtlO*. 

taking  feei  not  prescribed  by  law  prohibited 

for  services  not  rendered  prohibited   

treMe  dam^es  for  illegally  taking  fee* 

Bstvn  Allon-amoe. 

See  "  Corn," 

P. 
mctora. 

order  of  arrest  in  action  for  funds  or  property 


included   in   term   "personal    injury  " ,..........••..>. 

l^tdLMoS  *f  W™.  aij  iiari  HH  'a^ '  'Ui,  n  'nmii. '. 


INDEX. 

FBlae  iBprlnannent  —  CoBtiB«r<. 

on  hiEh  SOS.  »ciion  in  N.  Y.  cky  eourt  for  3ITT-31ST 

excepted  ftom  juritdiclian  of  iusticc't  court   12863 

of  Albany   ciiy   court 3223 

coals  when  recovery  is  leas  than  $30 .',..'...'.',','.'.'',"! .'.'.*  oSSS 

VkIbc    nevreac-ntntlBUB. 

as  graund  (ot  attacbttunt 888,     837 

Pv4feHl-  CoBr4^ 

delenuon  and  custody  of  prisoners  under  federal  proccu,.  133,     134 

certified  copies  of  recordt  admisiible  in  evidence   M3 

piisoners  dilointd  by  mandate  of.  not  entitled  to  habeas  corpus, 

Pedvrdi  OMien  and  Oflwra. 

certified  copies. of. documents  on  tile  in.  idniuible  in  mide.ice. .  M4 

cwiillcile  oi  director   of  census  to   pojaiation  adraiMible M4 

certified  record  of  weatlier  bureau  observatioai  adnluible M4 

'  records  or  ceilified  copies  ot  Iransfsrs  of  Ttaiels  admniiUe...,  B4S 


provialoM  apply' to  civil  cases  only. 33S2 

special    provisions    not    affected 3380 

change  nid  to  apply  to  uncompleted  services 3331 

in  pTOceedinss  to  enforce  liens  on  tmmIi 3439 

for  oaths  and  aclinowWgfnenls ^08 

for  administetinit   official   oaths ; 32f» 

oflker  may  chargi  fee  paid  for  oath,  postage,  etc S261 

of  ptinteri       • 831T 

I.    PaOHIsrTIONS    AGAINST    TAKINO. 

judge*  not  to  take  fees  for  advice Bl 

oiiieeri  of  N.  Y.  «fty  court  not  to  receive  tor  their  own  aae..     330 

taking  fees  not  prescHbed  bv  law  prohibited S280 

taking  for  services  not  rendered,  prohibited SMI 


e  damages  for  illegallj  t; 


to  be  paid  before  papers  transmitted 3292 

comntroller  (o  audit  when  payable  by  slate 3290 

searches  for  stale  officers  to  be  gratullous 3200 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  for Ml,     Mi 


III.  Or  .CLUKSi  KKCisTUf'  AHD  tnnoeMAtaiMS. 
of  clerk  of  court  of  appeals.  I............ 

'  erf  county  clerks  generally 


ies ._ aSHS 

■eaam.   "l .  .T!'!'!''...''.''.'?.''!'. .,  .T."  .  .."""73306a 

.  jMHrt ■t:io« 

ivU  actbnji 1 .  •    33ni 

oil  natural  iial  ion   3303 

"of  detk.of  S.  Y,  city  court 3in4a 

gista- .-■ JWB 

Snly  trea»urcr.  etc.,  on  money  paid  into  court 3321 

euographcrs 3311 

%T  copies  of  notes 351 

bow  paid   t fKi-88 

■     ■  13*9 


INOBX. 


IV.  Or  tuairii;  cokom 

of  iherilF  >nd  ofRcen  tor  attending  appelUtc  fflrUa*. ...... 

af  coniubln  and  deputy  iheriSi  for  ■ttnuliiic  court I 

of  »lieriffs a 

In  New  York  ind  Kingi  countj I 

In  replevin 1 

iherifl  lo  collect  b]r  viituc  of  execution...... ........  S 

of  caronerB S 

of  nurshil  executing  mindite  of  H.  Y.  dly  conit........ 

payment  of  feel  of  oBker*  on  wie  tn  putnioa... •••........  1 

V.  Or  »r»>u:  couuiuiomhi  amd  amiiuioi& 

JDdce  actini  a*  referee  not  to  rccein I 

of  referee t 

failing  to  report  not  entitled  to  fCci 1 

appointed  to  ■upcrinlend  diiccTWjr.. .................     i 

on  aile  of  roJ  property ...,,  S 

commiuioni  on  diitrinilkia  of  precccdi  <rf  real  pr«p- 

ot  coinmiaMonen  In  partHios  or  dower t 


.....   .ji  partition  or  dower t 

of  arUtntoTS X 

VL  Of  RICEIVIK91  KiicoToig;  ouAeDtkHl;  Tmnniu,  etc. 

executor,  etc..  only  sllowed  once  on  different  lett«n.."!!III  3 

not  allowed  when  will  provides  cnipeniatioa.,... 2 

of  te.lamenl.ry  Irmtee.   STSO.  X 

of  i^eril  guBrdtin   3T3Ql  X 

of  committee  of  incompeteat X 

coit  of  bond  of  receiver,  guardiaa.  truito^  etc.....,....,,,  t 


VII.  Or  jfioai. 
of  trial 


trial  juror*  

ipeciBl  proceedinca  . 


iwance  to  grand  and  trial  jnioi* 894 

1   protracted  tnala ^i' 


presenution  of  ciaima  hy  jurorB  and  diapoaltiofi 

VIII.    Or    WITNEMU. 

generallir  , 

on  depoiitlon  to  be  aied  in  another  Mat* , 

party  testifying  -.    t  entitled  to- ....,.^,., 

attorney  testifying  for  client  not  entiUed  to... 

IX.  la  Btiaaouiu'  couiii. 

no  fee*  wlien  c.  '-'.c  do«t  not  exceed  fUW  •, 
of  flurrogatc 

for  copies  of  r^pera. ... ..................... 

to  be  paid  before  Bcrvicei  rendered 

uvene  party  may  pay  and   tax >.>>.■ 


INDBX. 


Pcca  —  CDBtluMed. 

X.  Ih  juuicu'  cdui 


of   justice   of   tlie  puce 83S3 

on  Iruuffr  of  ciute  lo  another  justice 8102 

of  joUice  and  coniubie  on  altachmcat  aoilHI  wi'tBoi..!.!!  ICUTS 

of    coBiUble 88:i3 

iwn  claim   fur   Iraval   fan 83:14 

execute  manitata   aol  aiUitkd  lo 81SII 


vilDcucs'    fen 8K2T 

oa  commiutoD  to  take  depoaition 3325 

XI.  Wdik  to  ai  AccouxTiD  rm  xkd  »ip  ova. 
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KcepuEc"of'do«r  iCgroM  in  lands  soFd'fo'r'dU^^i-t  ' 

debis ; 

payment  of  infant's  share  of  proceeds  of  land  sold  to  pay 


r  property. . 


liable  (or  use  and  oVci.paiim  when  he  holdt'o 
action  by  ward  against,  for  waste 


INUBX. 

GwtrdlBiia  —  Coatlaved. 
in.  Of  rusoN  «hd  noruTV  —  CaiUlBiKd, 
6.  Paviirt,  JulUi  and.  liabilili 
PortiliiHt  bf  atTamrHl, 

ipplicuiDn   (or  anihoiitv IBM 

eonteirta  of  petMon UBl 

noHoe  of  ■pplhutian  11191 

court  n»r  authoriM 1B&2 

■uihority  to  TiKutc  releuei  1B93 

effut  of  rcLuw*  ISaS 

T.  Frocttdinji  to  rill,  marigatt  or  lnu«  mil  frepirly  tf  in- 
fant.    Sec  "  SAL!  or  KuL  Pioriary." 

8.  SnitinrSen;  nvecotion  at  i'tttrs;  rtiign^ien. 

petition  b)F.  foricttlmient  of  accouMi  and  diicbicxe 2B40 

■pplicKion  by  giurdiin  for  rcrocatioo  of  letlen 2833 

citation 2SS6 

Buardimn  ad  Ultm  to  be  appoiiitcd  on 3838 

order  for  accountins 3S3S 

decree  diKharging  and  revokins  letlera S8S0 

applicalion  for  order  for  new  bond  or  new  luretjei ^IT 

order  rcquirins  new  bond 2688 

revocation  for  failure  to  give  new  bond 812,  2B99,  S801 


poweri  cesH  on   revocation  of  letters ....!!"!!X  2603 

rem^al"^^  difohodie"ce™f/ord'e"r"to  fife  ^ciun't!  !i"  !i !  284S 

order  iunpending  ffuardian  pcndiojr  petition  to  revoke....  2834 

revucation  to  be  noted  in  mariin  of  record 249B 

decree  revoking  letters  not  stayed  by  appeal 2!IB3 

■uipeniion  of,  not  stayed  bj  appeal SRSS 

».  Accounli;  compeniBtion. 

"judicial  aeltiement"  defined  2514 

"Iniemediale  account "  delined   SSH 

f«r  kflacy  or  distributive  share  of  infant 2T46 

decree  revokins  letters  may  require  accounting 2603 


of  letu 


3172 
general  guaMiai 


aa  guardians  in  socage 3IT2 

of  deceaied  guardian ?'»e 

iiance  on  death  of  a«ounting  parly....  Sl»« 

1  or  new  ffiiardiaf 
inding  discharge.  . 


Hint 2842 

■Adarh  lo  inwntory  and  aewnntMii^ll!"!  I^!!!! !!!  I  JSU 

annual  examination  of  accounts 28M 

order  to  file  ficcount   2846 

order  to  supflly  defects  In  account 3846 

rcnraral  for  dlsobedieue*  to  order  to  file  account SBffi 

reference  of  eiarajnillon  »nd  selllemenl  of  account 2946 

position  for  compulsory  judicial  setlleoient 2StT 

petition  for  cumpulsor;  accoHBtina  by  guardian  of  person.  2848 
voluntary    petition   for  setdemeni    of    accounts   and   dis- 
charge.   2849 

citation  and  order  to  account 28N0 

order  to  file  annual  arccounl  af  guardian  appointed  by  will  ,,  ,|, . 
or  deed. i'^Ki 


IHDIK 

III.  Or  rutoH  AKD  FKornrr  —  ContlnaeJ. 

B.  Accmnii;  cemfnuatioti  —  ContlnDad. 

wbcn    [nventorf    Kni)    inicnaedltM   acconiit    laquIitJ   of 

XUM-diao  ippoinicd  h^  will  or  deed S 

compulHjry  of  suirdiao  appoinled  by  wU  or  deed M 

-jr —     -<   J --..1-^^  iiccouDtB  of  fiurduK  appofaiied 


br  will  or  deed 

mar  fnelude   eoit  of  fa 


provmoM  »pply , 

to  produce  life  tenant  on  ptoceedJngs  to  inqi 

deith  of.  . - 

te  fwoduce  prli 


:r  to  be  remanded. . 


inly  be  lerved  anly  by  elector  ot  itate 9M 

feci  and  underialiinc  to  sheriff Ml 

expense)  of  person*  not  ofBceta  for  bringing  np  priioner VA 

no  fees  or  undeiiaklnf  on  applicalian  of  altomey-ienenl  or 

ler^ke  of 'wr"?.'. :.;;:;:";!;:!:;:;:::;:;"".;;":;'!;;:  aw 

when  defendant  conceal*  himself 9M 

penoB  served  lo  obey  whether  named  in  writ  or  not 3M 

return  to  be  made  at  lime  and  place  specified W* 

time  for  return  of  writ  returnable  forthwith 3H 

wben  writ   may  issue a0O8.  2W 

what  courts  or  judges  may  issue 9008.  Vt 

when  iisued  in  suit  pending  before  justice  ot  pace I"' 

not  to  issue  when  prisoner  senteowd  to  death.TTT. SMI 

under  sentence  (or  felony,  except,  etc Ml 

nquiiites  nf  application   for   V^ 

pnioners  confined  under  d»il  or  erlminal  proceaa  to  be  te-  __ 
manded W 


^day 

f  federal  couH*  wH  e 

on  final  judgment,  decree,  order  or  eiecotioa  a 


0  L  mlide?: 


application  far  writ  be  b' 
to  whom  applicalion  , 

requisitn  of  appliiati _-.,—. 

petition  mu«  be  verified 

cnentlal  alleEatloni  of  petittoa.. 
1X03 
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Bkbeu  CarpDB  —  Canlluaed. 

II.    To    laflUIKE    IMTD    CJUISE    Ot    DETlMtlOl 

1.  If  Jmh  Id  ittHi;  application  ~-  C«atiniMd. 

penalty  for  ref uiiog  U>  iuue 

when  writ  may  issue  witbnul  appUcatina . . 

fom  of  writ 


I  writ  Buy  be  nude  icturnable  twfortt  anDtlKr  judge.  2(03 

not  to  he  disobeyed  for  defect  of  form 2024 

foe  miiDODier  of  pcr»n  10  whom  direcled 2021 

lie  nerved  only  by  eleclor  of  Mate 2000 


•frviee  of  writ   2008 

when  defendant  conceals  himielf 2003 

pcraoD  served  to  obey  wbetber  nuned  In  writ  or  not 2004 

deemed  person  lo  whom  writ  lUrecled 2024 

writ  nol  to  be  disobeyed  for  Imtnateriit  error  in  name  of 

prisoner 2024 

retain  to  be  made  at  time  and  place  ipedlied 2006 

time  for  return  lo  writ  returnable  forthwith 2006 

requisites  of  return   2028 

body  of  prisoner  to  be  produced 202T 

t,  Camptliing  fTodticlimi  of  prisoner.  •    -' 

conmilintnt  for  diaobedience  of  writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 20ZB 

power  of  county  may  be  called  to  otccule  altaoliBent  or 

bring  up  prisoner    2030 

misdemeanor  lo  conceal  prisoner  to  avoid  writ 2052,  2CG3 

warrant  to  bring  up  prisoner  about  to  be  removed 20M 

ejieculion 2066 

taturn. 2066 

warrant  to  arrest  person  unlawfully  confining  prisonei ,  ■ .  SOSS 
proceedings 2060,  2067 

4.  Htarint:  dtltTminatian. 

procecdinga  on  return  lo  writ 2031 

prisoner  may  controvert  return   203* 

tearing  upon  controverted  return 2039 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained 2032 

wfaen  prisoner  under  civil  process  to  be  discharved 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc.  .       2034 

'l^rchar'Si.  .' "....'r^.™.™....."."."™.  20M 

remand  of  prisoner  to  oflicer  entitled  to  custody 2036 

custody  of  prisoner  pending  proceedings 2037 

°'s"a  "ntemted^in "detention!"'  ',  .*!. ."" .  "". .'" .  °  !"'.  2038 
district  attorney  to  have  notice  before  discharge  of  crim- 


10  proceed  as  certiorari  if  pi 

duced 

proceedings    on    return    of  c 


iwfuliv  restrained  la  be  discharged  forthwitfa.  2043 
en  prisoner  lawfully  deuined  tmd  entitled  to 
.M-toftMl 


tabcBB  Corpo*  —  Coiitlnaed. 

II.  To  THDUiiE  Into  cause  or  detehtior — ConttnBad. 
1.  Hearing;  ddrmfHahDil  — Continued. 


penalty  for  di«ob«yinf  ar^er  for  diaebarge. 
wbco  prisoner  diuharged  m>j  ''-  —'——'- 


peruHy  for  illegilly  recooimittina  diMfaarKcd  prii 
miedetneuior  lo  illegally  nimpriaon  digckarted 


■gaily  rmnpri 
•n.paynient  of  coiti  puniakaUc  u  contempt. 

5.  App, 


when  people  may  appeal. .................... 

discharge  on  bail  pending  appeal  by  people. . . . 

■dinilting  prisoner  to  bail  pending  Jiis  appeal.. 
TKognifance  pending  appeal  by  pritoner  to  aj 


pending  ^qieal  by  pritoner  to  court  of  api>eali 2 

pending  appeal  valid  for  adjontned  terms 2 

custody  of  prisoner  pending  appeal  and  before  admiadon 


e  of,  in  condemnalion  proceeding.............. 

party  to  sutmiiision  to  arbitmtion.- 


t  real  property  wbcix  d^ 


:  dower  right  of.. 
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Babltwil  DrBBlurdB  —  CoBllaned. 

/■  mrrofalt-i  eaurl  —  Continued. 

appointment  of  apecU]  piardUn  ad  liltm  t 

iccmtance  of  dower  in  cr^'in  Undi'io'ld'for'decedent's 

a'Ms    279S 

H»U-BIaad. 

ri^ht  to  adminiitntion 2«00 

diilributive  shares  of ?78» 

BaailltoB  CoBDtr. 

■Cenosnpher  of  nirrOKMe*a  oonrt  ....■•■■ STilS 


execution  againit  properly  in  handa  of 1371 

so  execntion  isalnit  deeedent,  except,  etc 1379 

levy  on  realty  under  jadginent  against  ancestor  after  ten  years.  12SZ 

to  appeal  froiD  judfcment  agHinst  ancestor  ............  T86 

preiumptian  of  death  of  unknown  twin  when  mooer  P>ii  ■"<<> 

court    8*1 

not  lo  be  MTHted  when  sued  as  represenUttve 535 

action  by.  for  partition  of  devised  property 1537 

mav  maintain  octkn  for  waste  IBM 

iudffment  agalnM  hdr  btn  aelion  asxtnst  fiecutor.  etc. 1821 

II.  PiosnTE  or 

eoments"f  pnl 


decree  esfabliahlog  2Wie 

decree  may  be  recorded  as  deed S65T 

petition  to  vacate,  «tc.  may  bt  presented  within  tan  years 2AK8 

contents  of  petitioD  to  vacate  or  modify   »K8 

citation  on  peftioil  to  vacate  or  modify aWfi 

when  decree  to  be  racated  or  modilied  2im 

decree  vacatinc  or  modifying:  may  be  recorded aaoO 

HI.  Salx  or  UWL  ftomtr  ro  r/tt  tKCniiiiT'a  mars.     See  "  Sale 

OF  Rial  Paoraiir." 
rV.  CaiBIToa's  AcnoN  acaihst.    See  "  CuDiioa*'  AciiOMs; '-  "  Di- 


aevklBer  Oionnt|r> 


proceeding  )o  acquire  lands  for  . 
dmugea  for  cuttinK  timber  for. . 


for  penalties  for  allowing  animals  to  run  at  Targe,  see 

It  legal  on ;  23B3 


diisxtnatioii  of iX 

(xrmpIiDn  of  taomESInd  of  muried  womaii U> 

CDCIiiiHet  aflcr  ownn'a  dath IW 

not  aff«ted  by  temporary  suweniion  of  reddeoce IM 

lien  Mtaches  to  buttiImi  over  »1,000 1« 

credilor'B  iclion  to  reach  surplus  value  over  11,000 HT 

Hoapltals. 

teitimony  of  pbyiiciana  in  actions  for  perxinal  injnriei  to  be  by 

order  for  lubiMHit  10  physician 8 

lervic*  of  subpan* '. S 

HvdBon,  Mayor*a  Court  of, 

1  court  of  record 

civil  Juriadiclion » 

papers  and  records  transferred  lo  county  clerk til 

power  of  supreme  court  in  actiona  tranafcrred Si 

removal  of  action  to  county  court  for  dittbitlty  of  Jtuige S 

sutipiEna  may  Iw  wrved  aaywheie  within  atate O 

application  of  provision!  of  code » 

section  3301  relating  to  clerk's  fees  not  applicable SI 


"  Divoad;  "  "  Mabuag 


husband  not  proper  party  ii 


dsmagca  for  slander  are  separate  piopmy  of  wife 1 

surviving  husband  failing  to  adminieier  liable  for  wife's  debts.  1 


lusband 

to  be 

■"urisdicli 

next  of  kin .'.'.'.'.'.','.'.'.'.'."  im  !•« 

zns.^ 

n  application  for  guardian  of  infant  irife. 


r  custody  of  person  and  eate  of  propaty i 

Dwers   and   duties   of  committee   of  penon  and 
"CoUMiTTiE  or  PusoN  AMD  PiomTT  OT  ta- 


rsal  property  w*™ 


on   of  time  t 

o  apply  for 

certiorari  to  review 

dMaai» 

rof'comm 

i-f''a''"imm" 

.ffS,"!™:::::: 

;-.',ii™ 

rigUl  of 
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c«urt  may  compel  specific  perfonDsnce  of  contract  mads  by..   2344a 

service  of  summons  for,  on  jfnon  desisoated  In  order 4:17 

appointment  of  special  guardian  ad  littm 4:;S 

specisl  guardian  ad  litem  excludes  commiltee  from  conltol..  I'JH 

service  at  summons  on.  may  be  dlspcnKd  with,  by  order 4:11) 

on  commlllee  by  publfcitioa 438,  439 


citation 2sa0 

designation   of  person  to  teceive  citation,.--^ ,.,.-.,  2527 

appointment  of  special  guardian#by  surrogate -.-.-.-  25SH) 

notice  of  appHcalion  lo  appoint  special  guardian>' .----- h '- -  2A31 
appolotnMnt  of  »p«ia!  guardiin  ad  liltm  to  exclosion  of  oom- 

aceeptence  of   dower   in   groH  in   lands  sold   tor  decedent's 

debti 2T03 

Itl.  SiicuL  nocuuHoa  to  si 

utv.     See  "  Sali  or  : 
IV.  Action  to  Ahhoi.  uuhiace  or. 

idiocy    ground    for    annulling   marriage 174.t 

action    by    relative 1746 

by  next   friend 174H 

order  allowing  next  friend  to  sue 17iir. 

Itgitlfnacy  of  issue  of  marriage  with 174D 

V.    PaiTITIOK     av     AGRaaHBKT. 

application  by  committee   for  authoritr ISfHI 

notice  to  superintendent  of  Itate  institution ]5nn 

contents  of   petition I'lfll 

notice   of   application Iflftl 

court  may  aulhoriie 1503 

aulhority  to  committee  to  execute  releases liifla 

effect    of    releases 1503 

VT.  AmOH  TO  coHriL  cohtxtahoi  IT. 

when    to    >><    brought SMTi 

who    may    maintain    2Hi» 

committee  may  be  directed  lo  execate  conveyance 2847 

ImpCMehtnpnta,  CooFt  tor  4be  Trial  of. 

not  gOYcroed  by  general  rules  of  practice 17 

InapotenoT- 

who  nay  sne  to  annul  muriagc  on  the  gronild  of 17S2 

ImvrlBOBBieBt. 

I.    COHMITHEHT. 

for  criminal   contempt 9 

not  allowed  for  non-payment  of  inlerlocutOTT  costs,  etc,  ex- 
cept,   etc l.-; 

not  allowed  for  money  due  on  contract Id 

of  recalcitrant  witneM Brill 

of  deiinqueni  juror  for  non-payment  of  line  in  New  York..  1117 

on  final   order   for  conUmpt  punishable  civilly 2l'fll 

warrant  of  commitmenl   for  eontrmpt  punishable  civilly 2281 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to    be    rrtnanded 22ft2 

may  be  committed  on  discharge  from  custody S2lt3 

for  criminal  conlempt  in  justice's  court 2871 


>*"  Coo.;lo 


for  rood  is  prohiMted 

nol  to  lake  reward  far  waltiai;  for  p 
I  for  lodging,  etc,,  of  prisoner 


rewards  other  (ban  feea  allowed  by  law  prohibit 
prisoner  may  be  conveyed  through  another  coui 
officer    conveying    prisoner    through    another    c 


yeired  through  another 


ioliie  provuEona  for  acparaiioa  of  priniters.  U) 

<r  faihus  to  lepiiitc 'prieoners IS 

w  removed  lo  hospital Hi 

y  be  ordered  to  be  produced  oa  ladictmeal.  1S( 

_  for  contempt IB 

It  of  sheriff  by  coroner IB 

how  confined lil 

'  sheriff's  confinement  deemed  a  jail lit 

n  in  which  sheriff  is  plaintiff : lit 


III.  Aduimioh   to  LiiECTiu  OF  JAIL,     See   "Jaii,  LiBUtTia." 

IV.  UNOU    EXICUtlOH    AGklllT    THE    TUSOy,       Si 

V.    RaUEDIU  AND    PIOCMS    AGAINn    rKIlOMKtS- 


habeas  corpus  to  bring  up  prisoner  to  testify,  aee  "  Hmt 

deposition  of  person  under  sentence  for  felooy  

disabilitv  by  imprisonment  for  crime  excepted  from  statute  o 


foe  crime, 

inter 

upts  1 

milation  of  actio 

a   f*r 

ction  to  de 

mi  tat 
prito 

claim 

to  real  property 

«hen 

™on 

proceeding  to  d> 

■wver 

VI,  DiscHAacz  FaoH. 


"TL-r: 


re  peraon  commhted  for  DsB^jBen 
lent  of  dJebtoc  cooGnad  under  enco- 


dischargc  of  insoLvent  from,  see  "  lutm-vrnT  I 


Coci'{lc 


INI>BX. 


included  in  tens  "  property  ° ., •■•••.........,.,     Til 

tnotuuvetaiit  Feraoiu. 

defrned £120 

See  "Habitual  Dsukiakdi;  "  "Idiots;"  "Lunatic*." 

properly,  tct  "  CouHiTiEB  or  PuaoH  and  Pioranv  o»  Ih' 

ipFcial  proceedlnn  K>  kII,  siortng*  or  loue  real  property  of, 
Mt  ■'  Sale  o»  Vitn.  P*o««tt7' 

cannot  be  patxy  to  nohmtision  to  »rbit™tion . '. ! . ! !!!'..".   23tK> 

court  mey  compel  spkific  perform«nco  of  contract  made  by  in- 
competent   pervon    2344s 

iMcaiBb-rit  BC«a. 

when  cause  of  action  accrue!  tot  breach  of  covenant  aliaiiiH....     UI 

IndcniDttoFB. 

of  sboriit  on  levy,  ate  " Attach hjiki;  "  "  EiumiOH." 
IndletiBtiBt. 

not  barred  by  puni^mcnt  for  criminal  contempt ....,..,       13 

by  civil  punlahreent  far  oontempt VttSt 

production  of  c.vil  pr[«oncr  on IM 

See.  alio,  "  GUAioiAH." 

cannot  act  a*  exccutori ttl3 

incompetent  to  receiy*  letters  of  adminidiation 2681 

under  fourteon,  to  ho  discbaiged,  if  aiita^'.'.V.'.'.'.'.V.'.'.V.'.     6M 
ricbti  of,  saved  ugainat  judgrasHt  of  ejectment  by  default 1627 

"iti^mt  ^'infant    f,  """!?!,*.*!"...  ™..'!'T;"r.*."  IM6 
disability  by  inlancy  excepted  from  limitation  Bi  action..  375,     396 

disability  to  move  Co  vacate  judiment 12S1 

infancy    tMepted    from    period    of    limitation   of    aelion    for 


cteditar'i   action    against    bein,    next    of   Ido.    etc.    t 
pended  by   infancy    


.  2126 


II.  Act 


iclating  to  real,  property  in  hli  mm  naVM IBSS 

may  sue  aa  a  poor  person 45S 

Tcrificatlon  of  petition  for  leave  to  ne  a)  poor  person 4SD 

action  by  or  on  behalf  of,  to  annal  marriage 1744 

order  granting  leave   to  next    friend,    etc..  to   sue   lo  annul 

martiagc   175S 

recoverr  of  dower  by  default  or  collusion  of  gnardian  does 

vitneas  '\\V///^V.\V.\'.'.V.'.'.'.'.'.'.'.'.V.'.'.'.'.'.'.'.     WO 
1   ID  take  depoaition   cannot  issue   arhen   ad- 
verse parry  n  infant 690 

commission    to    examine    orally    cannot    issue    when    adverse 

party  is  infant   BS9 

Tcference  by  cotiKnt  not  made  when  infant  ■  defendant 1013 

latw 
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Infant  ■  —  Contlnaed. 

when  judgment  by  default  1011^   be  entered   ■■■ilnM UU 

preference  of  ictions  by  or  aninal ni 

by  or  (gainst  truXec  lor IR 

1.  Strvict;   atptaroKct. 

on  pcTHn  designated  in  order- -.,,-..--...    tD 

" "o" . "! .  '"".T".''.  ™  ,^'. .  v. .  "I?'!*!" .  !T.  T'!%.  « 

EiiardJan  ai  lilem  of  infant  plaintiff  to  be  appoiatcd M 

liable   for  colli    ■ M 

f ant   palin tiff fli 

fani  defendant ffl 

how   guardian  ad   lilrm   appointed d 

clerif  of  court  muM  act  aa  guardian  arf  liim  vhen  q>- 

pointcd    flI 

guardian  aiJ  liltm  must  conient  to  act  In  writing tH 

guardian  d^  tilrm  of  abient  ia- 

iium  muit  give  bond  before  reniviac  prop- 
erty     ffl 

penalty  and  auretin  on  bond  of  guardian .........--,-..  4TS 

general  guardian  acting  ad  litem  need  not  give  aecuri^.^  fit 

aecurily  of  niardian  ad  Hltm  may  be  inereaaed  by  order.  ■  <Q 

guardian  at  liltm  of  infant  defendant  not  liable  for  cMti.  M 
■errice  of  petition  and  notice  In  condemnatlan  proeccd- 

appearance  of.  in  condennation  eroceedlng SB 

appcnntmenl     of    guardian     ad    littm    for,    in    jmtiM'] 

when  defeclive  appearance  tor.  ii  cured  by  )adgnient  oa 

aervice  of  ■urrogBte'i  citallDn  on ._. SBO,  BH 

appointment  of  ifiecial  gnardian  by  mmgafi Wfl 

coals   against   infant   plaintiff,    colleetibte    from   gnwdiia 
for  procuring  appointment  of  giurdian  ad  Ittrm  tm 

may  bring  by  authority  of  aarrogate. . ,. ..  .^... 1SW 

appointment  of  guardian  ad  Kttm  for  infant 1* 

aecurity  by  guardian  ad  littm  ISK 

eanfiot  be  waived  IW 

title    to    be    aBcertaincd    before    interlocutory    JQdfvcnt 

payment  or  investment  of  ditrea  of,  in  praeccd*  of  taad 


>    equalise    not   awarded    1 


By  agrttmnl. 

contenia  of   petition    . 


12T0  C.oo«;li: 
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II.    ACTIDHI    BY    AND    AOMKH  —  ContJOMd 

2.  Fartitioti  —  Continued. 

By  ocwmiiit  —  Continued, 

court  n»r  .uthori« 1683 

■uthorilv  to  guardian  lo  execute  ideue* 1^ 

effect  ot  n\iu*»   )B88 

purdUn  my  be  directed  to  enecute  coaveyaocc 2347 

petition    by    guardian    '""m^S 

Mde?  autho''i?jJng' ." . ! ! !  I ! ! ! ! ! '. !  1 !  1 ! '. ! " ! !  1 !  1 '. " !  I  i '. !  ^ ! ! !  ^  wj* 

IV.  PaoruiTY. 

Euardian  entiUed  to  letteri  of  adminiitration  on  behalf  of . . . .  3609 
furiidiction  of  surrocate  over  guardian! 2472 

foardian  of  infant  isn  onl^  purchase  on  bebalf  of  ward IBTt 

Kyment  of  lepicy  or  distributive  share  of  infant 2748 
nd  of  aiuirdiaB  ad  film  in  action  for  legacy  Di  diitributive 
ahare  1820 

payment  into  court  of  legacy,  etc,,  where  no  genera!  guardian.  2748 

acceptance  of  dower   in  grois  when  landt  sold  to  pay  dece- 
denfa  debts  279S 

inveatment  of  share  of  proceeds  of  land   sold   to  pay  dece- 
dent's debts  2798 

payinent  to  guardian  of  share  of  proceeds  of  lands  sold  to 
D»v  decedenfs  debts _. ^  2796 


proceeds  of  land  sold  to  pay  decedent's  debts ?T(W 

sste  of  contingent  interest  in  real  property 2348 

special  proreedinn  lo  «I1,  mortgage  or  lease  real  property, 


expending  legacy  or  dislributive  share  for  support,  etc 2718 

guardian  or  trustee  holding  over  liable  for  use  and   oecnpa- ' 


action  by,  for  penalty  or  forfdCure ISM-lSM 

writ  abolished  and  order  aubstltutcd 402 

right  depetiding  upon  nature  of  action 003 

on  extrinsic  facts   604 

against  acts  of  slate  olBcers 605 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

In  action  to  charge  joint  debtor  not  summoned  in  previous 

sult_  .^ 1940 

temporary,  not  granted  on  submitted  conlroiersy 1S81 

in  judgment  creditor's  action,   restraining  transfer  or 

in  proeeeduws  sappleoieatary  to  execution  restraining  trans- 
fen,  etc.   .        2461 

■gain^  alienation  of  properly  acquired  from  incompetent 
person 8327 

to  star  sammary  proceedings  f  recover  potaewion  of  Und. .  2Me 


I^DEX. 


iBjBBctloB  —  Coatlnvcd. 

I.  Wheh  to  issuii  Atn-ieu 


judgment  m  aetian  lo  tfy  ptDoeedingi  after  vtrditl,  «c 0 

judimciit  Buslunfng  will   in  action  to  dctcnoinc  (sHditj  to 

I.  f«  acitoKs  aeainil  carpgratiom. 

order  luspending  business  10  be  made  only  on  notice....  W 
restraining  director  or  officer  from  performing  dune)  to 

temporary,  pending  action  to  dJuolTC  corporalioB Ij| 


igainsl    corpo™tion    for    Dsnrpation  of 
creditor*  pending  action  afainst  ofifm 


pending   voluntary   dissoLut 
Judfinent    annulling    corporalion    to    enjoin    ei 

corporals  righi 

for  nnirpatbn  of  fraochise  or  priTikge  i 


III.  Sicuai 


to  stay  proceeduigi 


^---.    judgment.,.,.. ,-. 

mey  deposited  to  be  paid  over,  on  undertakinc  for 


after  ve 
ay  procee 

fS.t 
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ejectment 
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or  dower,  in 

clodes  dasaio 

rtaking  in 

ally  provided   for 

'in"^'U;"o( 

actual  fraud 

■pec 

on  appllcMion  to  »acat 

•• 

«;'■«  r. 

T.TJ 

om  state. 

r.  Vacai 

application  without 


•" 

'II""  '" 

wt   lortk 

HW    Of 

indemnity   plaistW... 
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lajBBCtlDB  —  CaDltnited. 


.       1 


V.   RlCOVEHY     Ot    D.\UACU    lUSTHINID    KV. 

aKcrtiinment    of    dBIDMes    62S 

dsniigci  lutCaincd  by  third  peraon 6S4 


■"•,m 

■VI.   EmCT   or   WAT   OM    LI-.MT.OHl 

«-■     Ml 

lua  «n«  I>nkeep*H. 

Kcensa  may  be  ordered   (o  be  destroyed 

ia.llee-.  court  not  to  be  held  in 

...  £868 

See,  «lso.  "Ame»ii»kt  of  Damaou." 

II-  wool  of  jtHdavLl  of  men'i" 
!_of  wfit  on  judraen 


aril  of  inquiry  pari  of  judgment- roll  oo  defnuh. 

to  aaseaa  dmniges  on  judpnent  absolute  of  court 

Hpplteation  for  judgment  b;  default.... 


IrertBin  damaf, 

on  default  in  replev 


1  N.  Y,  city_  court. 


See  "LuhaT 


■pedal  proceeding  to  sell,  mortsage  o 
•ee  "  Sali  op  Real  P»o»b»tv. 


laaolvent  Debtors. 

mmmary  proceedings  to  dispoiiesi  tenant  who  hss  talien  benefit 
of  act 2 


who  may  be  diachareed 214B 

to  what  court  application    made 2160 

content]  of   pelllion    21B1 

conaent  o(  creditor*  to  be  annexed  to  pethion 21H2 


INDEX. 

■atilTeiit  D«Ittara  —  ComHnmrt, 

I.  DiscHAiGi  nou  Dana  — Cnntinued. 

1,  Applicalien;  coniinii  t/f   cridilori  —  Contiiiac 


consent  of  con>or>tic>ti  Is  difChirgB 

execution  of  conKnl  la  diKlurie  by  putneiilup'- 

with   other  joini  dehtors... 

cBecl  of  conicDt  of  puictuier  of  debt. . 


nilljr  for  f*l«  olth  of  c 


schedule  of  dehti  and  property.. 


2.  Hranng:  conutti. 


proof  of  service  and  publication  of  order  to  ihow  aatt..  n« 

contested  appliciiion  to  be  put  on  cilendv tU! 

proceedintn  on  conteated  appliutioti  UBie  m  to  aetiaa...  ur 

""'""mfy "ema"d  fury't?!!^''. . . . I"" '. ! '. '.'.'.'.'.'.'.'. '. '. '. '. '. '. '.  Zl* 
que^tionfl  tnay  be  stated  for  determiiutioD  by  jaij,,.^...  Zlife 

proof  of  contesting  creditor's  clsim 21^ 

court  to  determine  facta  if  jury  disagree 2in 

order  to  produce  non-resident  wife  of  insolvent 11^ 

refutal  of  discbarge  for  failure  of  debtor  to  pntdncc  boo- 

resident  wife  tin 

eHBminatioii  of  inaolvent  at  tri*l nn 

impeaching  testimony  of  insolvent tVH 

grounds  for  refusing  discharge Bil 

costs  on  contested  application   UK 

when  assianment  to  he  directed tKi 

appointment  of  trustee    . *1™- £2 

form  and  contents  of  aisignmcnt ZW 

nomination  of  trustee  by  congenting  creditora Sin 

trustee  may  file  notice  of  appointment  and  ownoiiip  of 

4.  Tht  diicharit:  in  tHect. 

to  be  granted  on  ttmlee'a  certificate  of 


f  certiStale. ._ 
ov»T'o'f"i'^"    '    "  '"     '    ""    " 


order  for,  nolwit bounding  refusal  of  trustee'!  cenUkaX-  "9 
-  -        '     e  tot  refusal  to  give  i       -  "*■ 


iinly  clerk.. 

conclusive  evidence   of   procecdirigs 

other  papers   presuniptive    evidence 

operates  to  exonerate  from  debts  and  liabilitiei. . 

canecllatlao    of  judgment   against   debtor 

debts  to  foreiim  creditors  not  disehsrged 


debt  or  duty  to  United  States  not  afFected 

Uabfllty  lo  state  tor  taxes  not  affected.. 

for  money  received  as  public  offiM 


■■■olveBt  Defelor*  —  CoMllnneD). 

L  DiBCHAiGi  noM  CUTS  —  CoQlinued. 

1.  Tkt  duchargt;  ill  tSaci  —  ConliDUCi]. 

kow  ™lidity  lestcd  by  crfditor WSB 

debtor  to  be  relesied  from  impriionraent  lor  diichu'swl 

debt  or  liability   M96 

when  void  for  ftiud  or  miacanduct  of  debtor 218Q 

Tilidity  of  diicharge  may  be  allacked  an  motion  to  vacate 

order   of   arrest    £187 

on  tnotioD  to  vacate  eiecution  againit  pcnoa 21B7 

limiution  of  action  against,  to  recover  cliattel 3B3 

diicluTged  debtor  to^ve  Kcuritr  for  coiu 8260 

II.  ExBumoK  nou  uiut  oi  DiacBuc*  roa  iMniiioNiitHT. 

who  may  apply  3188 

to  what  court  ipplicatkni  made Hbb 

conlenta   and  verification  of  petition 2189 

petitioner'a    Hhedule  2100 

amdavit   la  Hhedule    2101 

order  to  show  ciuie 2102 

publication  and  lervke  of  notice  of  application 2102 


trial  of  contested  applicatian 

order  directing  aangtiment   

nomination  and  appointment  of 


eontents  and  effect  of  «._.„ 

when  exemption  fram  arrcR  or  imprisonment  to  be  ((ranted.  ■  2105 


.t  petitioner 
d  tiabititlea  n 

'  ment  or  d ^  — . — , 

mplion  void  for  mJKondDct  or  fraud  of  debtor. 

debtor  exempted  from  arrest  to  give  security  for  i 

tlOB. 

See,  also.  "  Phy.ical  Eiauihaiiok." 


»  of  referee  to  superinte 

;!;Sa's,a3s 

nee  of  a, 

not  dlaquaiified  to  act  aa 

>b[.«>la  di 
iudge  of 

rppeUale  court.. 

:  Chang.  . 

exclusian 
diaobediei 

of  hooka 
?^!ti^n°by.'  ft 
order  dunging  nave  to  be  filed  with  MTwiniendent  o 

•uHin^  oompini^^'.".™'.''..."'*".!". ''!".. i'."^li,"2413,  : 


INDBX. 

InanrsBce  CoDtpmnlea  —  Caatisavd. 

excepted  from  provision  for  valuntanr  diuolutioii ..---  W* 

«rvfce  ol  wmmon*  from  ju.tice-<  coin  on 8881,  ISB 

residence  for  purpoK  of  jurisdiction  of  justlce'a  oontt. . .  3gfll^  2X1 

■fler  aufficient  tender   in 

on  judgiDent,  tuns  from  time  of  entry lUl 


from  tima  of  rendition  of  verdict  to  be  Included  in  judgmeot..  KSH 

to  be  >dded  to  verdict  for  uusing  duth  by  ne^ipnce I»M 

Interpleader. 

Xi7S''.rS°K;T.'-'"!':::::::::::::::::. 

...  2S13. 

appoinimenl  of,  for  justices  in  peice  court  of  BraoklTn.. 

for  eianiiitatlon  of  witness,  tee  "  Detoiitioh." 
Ia<«rT»tt»n. 

S1314UI 

laTcutarr- 

on  attachment,  lee  "  Attach uimt." 

::::S8 

of  subsequently  discovered  property. . 

ntory   

neglecting  to  retam  to  be  excluded 


of  ( 


rtachment  for  disobeying  order  to  retorn  inventory!" 

hen_  inventory  may  be  contradicted  in  action I8JS,  lO* 

sbihty  for  uncollected  demands  included  in IgSi.  IBM 


lo  be  enamined  by  surrogate  annually 

suoplyini!  defects  in   

of  guardian  appointed  by  will  or   deed 

Irrevnliirttlea. 

S«,  also.  "Ambndhejiii"  "  Dancn;  "   "  M 
cured  by  judgment  on  verdict,  etc „ 

fSm^wUr'^-i^  "nicnd  Vri'eU/'pleidi^'  '^'.l 


INUBX. 
5«e    "  Divoacsi  "    "  LiolTUlACVi  " 


'  Muiueii "    "  SitAMf 


t  b*  iitpoied  oi  by  Iriij. 


and  of  (act. B6« 


T  of  diipoiition  of. . 
(iw^triabl"Ty,coufl.. 


of  fact;  when  it  ariaei. 


.  bj-  c, 


feigned  iuoes  abolisbed  and  order  Hibstituted 

wh™diS?«i™;i:v  ".v.v. ■. 

Irfll  nf  Blua  reDainmf  afts  jurr  tHll  of  apeoifte 
how  Htdcd  and  tried  in  aeijan  ID  annul  marriafie. 

•ettklMM  of,  in  action  for  divorce 

oppogition  to  inaolTenI  diacharsc  from  d 


.  176T 
.  2168 
.  2193 


detention  of  civil  priioneri  In,  see  "  luraHOHHiNT." 

DiSIOHATIOH    AND    CUSTODV    OF. 

keeper,  «c.,  of  coiinly  jail  exempt  from  jury  •ervlce 1030 

hi  New  York  county  ■"" 

cuBtody  of. ISO 

fa]  counlic(  other  than  New  York 

pruoner  raaj- be  detained  in  either  of  icverat 

civl  and  cr,mm»l  priMoeri  to  be  kept  Kparate 

mles  and  females  lo  be  kept  Kparate 

miidemeanor  to  violate  provisions  for  separation  of  priioner*. 

cnatody  and  detention  under  federal  procesi 

appointment  of  phTjicians   

removal  of  sick  prisoners  to  hospital 


to  suffer  »sr  or  snie  of  liquor  i 
dealcnation  of.  if  jail  becomes  unfit. . 

fCTOcatioB  of  desienatlcn  of 

12TT 


INDEX. 
Jails  —  ConllDaeil. 


-  Continued. 


revocation  of  temporary  Jeiignatioil  '. . .  i ! ! ! " !  ^  ^  ! '"  Ml 

removal  of  prisanen  in  »K  nf  fire  143 

temnorary  designalion  during  abKncc  of  judge 144 

productian  of  civil  prisoner  on  indictment 15> 

pl««  of  shfriff's  confinement  deemed  a  isil 171 


JaII  I.tbcrtlas. 

t,  DisioNMiON  or. 

in  case  of  designation  of  temporargr  iail 138-lW 


II.  When  intii 
underukio] 


ntil  >] 

cred 

ablilfai 

g.  to 

be  posted 

n  j»li 

tyto 

creditor  . 

""irtrf'to"'""^ 

action  by  sheriff  »  pWntiS  «>■ 

undertaking  for,  by  (lerion 

or  penily  or  forfdtiirc  aat  eo- 

not  entitled  wlien  conSned 

oa  oHcution  lot  womio'i  «us- 

ill.  E»c.K.     See,  also,  "  Escam." 

:  applied  to  damage*  . 


^timmary  iudgnient  for  aherifl  againlt  sureties  .............. 

appiication  for  siimmarif  judgment  for  sheriff 

judgment  sBain?!  Bheritf  for  escape  is  evidence  of  duucei. .. 
by  person  causing  confinement  of  pritoncr 

action  for  eseape  harred  by  irtion  on  bond 

tay  of  judgment  for  escape  pending  action  by  •heriff  on  bond. 
coroner  may  prosecute  undertaking  of  sherill  for  libertiet . . . . 

aciinn  undenaklng  given  by  person  arrested  by  coroner w 

Jane  nan  Caontr- 

jail  libertiu  for  10 

""  -  . 


INDEX.  ' 

of  eauMt,  tet  "  Pli*diiio,"  VI, 
D*  partit*.  we  "  Pmtikj,"  IV. 

Joint  Debtam.  

cMiIe  of  party  jointly  1>*ble  not  diKhuged  by  death TBS 

non-toindir  or  miiioindcr   in   action  against   jainl   dcbtorg   cn^ 

.e^^ com'liSXrwi" o«"d™ not'idW«'oih«ri.':::;:::::  iwa 

wtiifHction  of  iurlgment  upon  compolition  by  (me 16*i 

righlj  of  eo-deblors  not  affmttd  by  mmposilion  wjth  one lBt| 

nmieni  to  inwlvent's  diKharRc  bai  effect  of  eompaiUDn 2151 

confession  of  judgment  by  one.. 12TI 

L    PRDCUUU.    nc.    WKIM    ALL    NOT    9E(TII1. 

action  may  proceed  103^ 

Judpnent.  lOK 

doetelioE  judcmenL 1936 

effect  of  judgment   1933 

eneeution. 1934 

enforcement  of  uiec ution  1B3B 

in  lupplemeniary  proccedinn  against  one  or  more 2461 

Joint  property  may  be  reached  in  judgment  creditor"!  action..  18T1 

Meeition.'"  .  '".!^.. ..'."..  ...T. .'.'.'.'.''.'.'.''.'.'.'.'.'.'.'.'.'.'.'.'.'.  3020 

docketing  transcript  of  jadgment <t021 


defenca  ivailable   1939 

provisional  remediea.  . 1940 

judgRKnt.  1941 

execution J941 

coat*.  .  . .....;....  1941 

suit .7. . . .".  °?^?. .  IMS 

loint  property  may  be  reached  iti  supplementary  procecdinga 

on  ludgraent 2481 

aetion  on  justtce*!  judgment  against S021 

til.    ACTIOKI  OH    JOINT    AND  SIVESM.    LIASILITV. 

severance  on  death  of  one  defendant TSS 

consolidation  of  actions  SIS 

persons  jointly  liable  deemed  one  person  in  action  against  de^ 

fendants  seyerally  liable 467 

failure  to  join  persons  jointly  liable  with  defendant  severaily 

liable. 467 

"olnt-Stock  ABBOclallaBB. 

included  in  term  "  person  "  in  condRnnatlon  law 8.t58 

,  ■cockfaolders  by  publication 438.  43B 


sons  engaged  in  tranapottation  1946 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  "  Sale 
or  Rial  PaOFIaTT." 
Satmt  TeBBBtn. 

See,  also,  "  Paktitiok." 

•eparate  action  in  ejectment  by ISOD 

ouster  to  be  proved  in  ejectment  between  co-tenanli lElB 

action  for  iraste  aninet  co-tenant ]8»6 

(or  proportion  of  profits  against  co-tenant IflW 

ixro 


h,  Google 


term  defined    134 

di»bedience  of  inferior  micistrate,  judfe  or  o&ow  imBdiaUe..      11 
canvention  of  judges  to  make  gcneril  rulei  of  practise II 


i  ..  j°.;j . . ,^  ^tonUm'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. 

diniiiatJAed  by  being  policyholder 


argued  tMfore  hii 

digqailificKion    for   istereu    


comiiany  . 


47.      « 

It  diwiuallfy V 


law  pvlner  or  clerk  cannot  nractice  before  him t».  » 

not  to  art  ■«  atloroey,  etc.,  in  matter  before  blm » 

not  to  lalie  fees  for  advice  in  matters  before  him.  etc -..  M 

contiouanee  of  .pecial  procseding  on  death,  etc 52.  SS 

of  court  of  record  to  file  certificate  of  age .. M 

permitting  person  to  practiu  nnlawfnlljr  in   New  York  city  a 

misdemeanor.  •• 

oaths  and  aflidavits  may  be  taken  before ,W 

not  to  be  appointed  referee  except  by  com 
aonointed  referee  hv  consent  to  act  withoi 

of  court  of  record.  dlaqualiScd  «s  trial  juror ■ IiCI 

mndc  of  exerciiing  autharity  to  iuue  hdieaa  eorpns afi] 

juattee*  of  city  court  of  New  Yorit »i 

suapenaion    from    office ^1 

deaignation   of   chief   juallce STJ 

j'ecl  of  review l.Wrj 

)ailcin*nta. 

ilc/inUion  .  .^ ._ .■■■■.-■. I** 

"  judgment  creditor"    defined    iii't"!!**"!    3S4J 

"judgment  credilor'a  act  ton  "   defined    3S43 

classtjied  a»  interlocutory  aad  final. Ijn) 

S.  Kbbbitioii  ahd  bmtbt, 
1.  Gintral  prBvisiont. 

of  appellate  division  on  appeals  frori  court  of  ilainis..    .      T!i 
to  be  signed  bjr  clerk  and  filed TIM 


derk . . 

to  be  recorded  in  jadgnieait  hook. 


application  for,  to  sinBle  judge  Inlirat  inM 
order  for.  without  notice  by  judfe  oul  of 
leave  to  withdraw  motion  for 


judge  In-  liiat  inManee 

ilher   judflCt   after   r 


'..  plaintiff  may  have  any  r- 


if  posseuion   . . 
I  t^  fictitiDus 


aavmda  —  Contlvncd. 

I.  RiHDiTioit  AND  MTi*  —  Continiied. 

L  Ctnrrat  provuiont  —  Comimiti. 

on  admiHion  of  pari  of  demanJ.. 
on  frivolous  pleadings   


1    plodingi MT 


X  Afttr  dtalh  af  fty. 
not  to  be  entered  agali 
on  death  of  plrty  afCc: 
eS«t  of  entr;  ifler  di 

3.  iHlrrivnlery. 


4.  Afltr  Iriel  of  Ittnn. 

decision  of  demurrer  to  direct  final  or  intcrlocufoTT 

to  be  entered  in  conformity  to  eeneral  verdict 
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in  divorce  and  jeparalion ITH 
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of  divorce in» 

of  divorce  againit  husband  does  not  affect  wife's  in- 
cboale  right  of  dower IT9 

final,  for  plalntllf  tn  action  for  ntdunee W> 
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when  defendant  served  by  publication,  etc,  may  defend  aflei 

final  judtmenl 445 
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of  Troy  justice's  couit 322B 

when  judEmenl  nuy  be  confessed 1273 
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mode  of  confessing  3011 

when  judgment  voT."   3012 
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ings  S3TJ 

ot  decrees  for  money  by  surrogate'l  conrt ^ 

of  award   in  arbitration IT* 

of  final  order  on    m.nd.mus a« 
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■meitdment,  when  against  defendant  by  ficti 
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exception!  for  disability! !!!!!!!!!!!!!!!! !!!!!!!!!!.!!!!!!  1281 

restitution SSB 
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Hvoking  judgment  of  sepaiaiion,  on  reconciliation..... IW 
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when  property  sold   1^ 
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when  enforceable  by  eiccuiian    KU 

uecutien  on  iudtpiienl  of  court  of  claim* M 

on  decree  for  money  by  surrogate's  court 231 
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by  punishment  for  coutempt UU 

bow  real  property  cold  under  diredion  of  13tl 

ule  to  be  by  auction  and  in  daytime IM 

conveyance  on  sale  under,  lo  state  perton  whole  intcrot  is 

aoid r: iM 

notice  of  levy  on  real  property  to  be  recorded  and  iadexcd..  !B! 

appointment  of  referee  tu  do  act !a( 
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of  judgment  an  award  in  arbitration 33M 

of  afHrmance  or  modification  on  appeal......... 1.t19 
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property Uli 
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preserving  lien   of  original  [udgment    for  purpose  of  contri- 
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Xtn.  Satufactton. 
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An  comiMsitlon  by  one  joint  debtor IMS.  1W 

on  redemption  by  crejilar  of  realty  soli 
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cancellatipn  upon  diKharge  of  insoNenl  debtor 2182 

d<Khar«e  after  adjudication   in  bankruptcy 1208 

notice  of  applioliin  to  cancel  aKalnit  tankrupt 1268 
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of  court  of  claims  i  bar 269 

of  dismissal  not  a  bar  unless  on  merits 1209 

colluiive.  not  a  bar  to  action  for  penalty  or  forfellnre 1896 

■gainst  faeir  or  devisee,  bars  action  against  executor,  etc ISZl 

in  ejectment,  conclusive  as  to  parties  and  privies 1524 

conclusive  efl'ect  In  action  to  annul  marriage 17M 

effect  of  jndgment  agalRst  officer  of  unincorporated  asiocia. 

tion 1021 

on  avard  in  arbitration   2380 

against  executor,  etc..  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  exeeutlon  sale,  remains  In  force. .   1480 
foreign  judgment   does  not  affect  rlttbt  of  arrest...........     5SE 

right  of  arrest  for  fraud  not  affected  by  judgmenl  for  price, 
etc,   .   .        602 

bond  for  jail  liberties,.' lOS 

XVI.    ACIIOWB    OH. 

limited   lo  twenty  years 878 

adverse  possession  under  360 

limitation  of  action  on.  of  court  not  of  record S83 

when  cause  of  action  on  tudement  of  court  not  of   record 

accrue*. Ufa 

when  action  may  be  brou^t  on  }t>dimem 1913 

bow  pleaded,  - ....-.--..--..,-........,     fi32 

proof  of   jurisdiction   and   judgment    of  justice  of  pea;i  of 
■notber  sUte. B18-901 

;■  iuilict-i  ceurl. 
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Low  proved.  3158 
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"  Ibsolvikt  Deitohs." 

JsdlclBl  DcDBrtmntB. 

dctitoaled.  .  <  .■.•■■■■.. tU 

Jnrlaallctlon. 

*Bd  poners  oE  courti  cnntinuEd * 

of  appellsle  division  on  appeals  from  orders  and  jadgaiaiti  at 
court  of  claims  Si    I 

of  city  court  of  New  York S15,    311 

over  iciions  for  services,  usaull^  etc.  on  vciacl* H' 

no  admiralty    or   maritime  iurildlctloD ^' 

cannot  nituraliie  an  aUcD 311 

of  county  court    W 

co-extenaiTe  with  supreme  eouit ,. ^■^.    34fl 

power  to  remii  linet  and  penahiaa ,..  BSO,    S'l 

of  (urroEate.  nneral  H'H 

to  be  preaumed  NTI 

not  lo«  by  defect  in  record U'i 

effect  of  exerciae  of WS 

as  agunat  jurrogatoa  of  other  countiei Mil 

of  justice  oE  the  peace  muit  be  cxpreaaly  conferied IMI 

general,   civil ., ffC 

cases  excepted   from   civil im 

residental  requinments.  tm 

residence  of   corporation   for  purpose  o( 3860,  S8T>»1 

ouster  of  jurisdiction  on  auwer  of  title  to  realty. . .  SKlVtf 

of  Hudson  mayor's  court JIK 

of  Utics  recorder's  court MW 

of  Oswego  recorder's  court 3Itt 

of  citv  court  of  Yonkers 8203.  13M 

of  Albany  city  court St23,  IC4 

of  Troy  3usti«'s  court 322S.  ffij 

of  Kocheiter  municipal  court IS 

provisional  remedy  gives  iuriidiction  of  action 11' 

demurrer  to  complaint  for  lack  of W 

to  eounlerclaim  for  lack  of « 

lack  of,  not  waived  by  failure  to  plead « 

does  not  avoid  underljikmg  on  attachment ft 

when  proof  required,  on  pica  of  judgment K 

proof  of  jurisdiction  of  justice  of  peace  of  adjoinltig  state.  MS,    X" 
in  replevin  acquired  by  aeiiure  before  service  of  Mmmom....  1<R^ 

residence,  etc.  required  in  action  foe  divenie ; . . , .  17J« 

in  action  tor  leiiarstloB 1^ 

of  Bctiona  against  EorriRn  corporations 1^ 

by  non-resident  against  foreign  corporation '<* 

by  one  foreign   corporation  against   ansther i™* 

of  proceedings  to  discharge  tnsolvenl  debtors  from  delits 1''" 

of  aummary  proceedings  to  rerorer  possession  of  real  profwrty. .  23( 
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T  of  part  aliene   abolished !  "l!"!"'"!i"^^"!!"i  IW 

WB  in  criminal  cases SW 

lels  may  be  ordered  to  be  destroyed , 1 

conduct  of  juror  a  contempt H 
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*^Zlifi2d  "and 
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clerk  and  assessor  lo  make  jury  list 
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be  filed  with  county  and  town  clerk*,. 
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fficers  V>  transmit  jury  list 

preparstion  of  ju 
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when  drawing  t 
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method  of  draw 
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notificaiiOQ  of  addiiional  jurars ICN 

county  c«uri  may  duignate  days  of  attendance  of  jurorB.  UMW 
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&  Finei  for  non-allrndaHct. 
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impoiition  of  tine  wben  juror  peroonillT  mtiGed lOn 
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hearing  upon  order  Co  ahow  cauie lOn 
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bribery  of  officer,  etc..  a  misdemeanor IIB 

acceptance   of    bribe   a    misdemeanor U!8 

concealment  of  offer  to  take  bribe  a  miadeneanor tlM 

false  swearing  perjury   UM 

X.  QuclmcoHon,:  exemfliont:  trcwt. 

qualifications lOSD,  lOn 

retideni   defined lOM 

persona  tuempt  from  service lOK 

proof  of  Tight  lo  exemption. .  1003 

military  oBicers  to  certify  to  commissioner  persons  per- 

farming  military   duly    lOH 

discharge  for  actual   service 11M 

when  excused  after  actual  service ,  lOH 

lempoiariiy   eicusina    from   attendance lUI 


3.  Comtniiiiomr  of  juron. 

powers  and   duties   ..-.-.,-,,.,*^*.-,*.- ]4Wi 

to  hear  and  determine  claim*  for  ciMniptkai IOB(K  lOM 

may  appoint  auiitant*.  etc KM 

to  dcsiEnate  aiaistanta  lo  attend  drawinc 1001 

and  aisislanti  may  admitiiiler  oatba im 

public  ofBcers  to  aid IOC 

office  and  rooms   KBS 

to  select  trial  jurors im 

to  prepare  jury  lists lAM 

clerk  to  certify  attendance,  neusei,  fine*.  Me 1MR 


iCTph*'"'  ju^'  iir 


1100 
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Jot  and  JaroFa —  Contlnaed. 

II.  QuiLiricATiOHi;  aiLimoii,  nc. —  ContiniMd 

8.  Jury  litti;  dnninnt:  aiitijanci  —  Coodnucd. 

penilCy  for  dinbedience  to  notica  to  tcMifT  tO  turoi'*  Ufr 

biiitr  to  KrvE loee 

lilts  lo  be  returned  to  ccmntT  clerk 109S 

torrection  of  jury  liaM iOeS 

ballots  to  be  prejnred  b;  commlinOTwr  of  jnron lOOT 

nipplanentil   liits,    1091 

number  of  jurors  for  each  term 1098 

Then  jurors  to  be  drawn 1099 

what  officers  to  attend  drawing 109B 

notice  of  drawing   1100 

adjourtuncnt  of  drawing  for  failure  of  officer  to  appear.  ■  1101 

when  drswn  Dn  adiouraed  day 1103 

mode  of  drawing  U08 

minute  of  drawing 1103 

coI^Mioner  mTjTiiu*  ncSice  ofVIJill'g't^iu'ori"! !  UOB 
copy  of  minule  of  dramng   to  be  delivered  lo  commis. 

sioner 1108 

nolice  lo  attend  trial  term 1109 

service  of  notice  to  attend  trial  term 1J08 

commiiiioncr  to  make  return  of  notice  to  attend 1108 

clerk   to   certify  to  aldermen    failure  to  personally   serve 

less  than  maiorily  of  panel 1187 

sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

tban  msjority  personally  served HOT 

order  for  new  panel  during  term 1108 

drawing  of  new  panel  ordered  during  term 1108 

nolice  to  attend  to  jurors  dram  during  ttrm 1108 

4.  Imfatilion  and  collidion  of  tinn. 

«n,    for     n™.al.,.nH»nr» 1109 

1109 


reaiitting  and  enforcing  fmei 

order  lo  show  cau»  why  fine  should  n 


orders  to  enforce  fines  to  be  docketed  as  judgmenls IIIT 

lien  on  real  prooerty  of  orders  to  enforce  fines 1117 

/    eneeution  on  order  enforcing  fine HIT 

saiiBtsdioTi  of  order  enforcing  fine HIT 

fine  W ""paid 'to"commfMioner'! V.'.'.'.V.'.'.V.'.'.'.'.'.'.'.  1118 

corporalion  counsel   lo  proseculc  proceedings   Ij   enforce 

fiW) 1119 

actions  for  penalties  (o  be  brought  in  name  of  cily . . .  1119 

reSJirt™"^"oraliM''co'unsd!! .?..?..'.,.'..  V..  l*.'!".'. .  " '.  1118 

%.  Fiw  muttkifal  caurli. 

how  selected UIO 


tl  Pat  ihtriff't  Jury, 

division  inio  panel*  

lltltl 
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Jary  maA  Jnrars  ^  Coatlnacd. 

III.   QUALITICATIONS:     StLBCTION     AMD 

corTupt  omiuian  of  juror's  manie,   fcloar UX 

willful  negltcl  by  i:ommi»ionc 

rcfuul  of.  or  false  infonD»tit_, 

lappresiion  of  aotice  a  misdemeaDar urn 

faJK   certificate   of   phyaid»if   a    noisdeneanpr  .--•-■  - HI 

I.  QuallStaiioni;  iitmfiliont. 

qualification*. UBS,  IIH 

cinnplions   from  service   IW 

pioof  of  right  10  Mcmptioo 1I» 

commiuionir  to  reerive  tvidenet  of  citemption IIH  IIM 

grounds  for  excusing  from  service lUO 

«.  Cffnmiithntr  of  jurori. 

to  select  juror.   ....'. ." UH,  11» 

revision  of  jury  lisle  under  tuperviaioo  of  joiticcs 112 

examination  of  jurors  as  to  qualifications lUt 


misaioner .' IIB 

to  collect  finea   II» 

to  report  and  pay  over  money ,  JIB 

Jary  IhIs;  drawing;  otttmlinuf. 
length  of  service  required UV 


filins  II 

suppleir 


urn  perKjns  liable  t< 


of  notice  o(  niection DM 

uf  list  of  trial  jurors 11^ 


e  prepared  and  deposiled  ii 
Riceri  to  attend  drawing.  ■■ 


minute  of  drawFnB    IMJ 

boxes  to  be  sealed  after  drawing UO 

procedure  on   drawings   after   first H** 

correction   of  lists    HC 

drawing  from  second  box  when  first  exhausted 116 

panel  to  be  transmitted  to  sheriff 1I« 

notice   to    attend    term 112B.  11« 

days  foi  which  jurors  notified "*■ 

power  of  judge  io  excuse IH> 

iudce  may  change  day  of  attendance 11(T 

commiMioner   to  make  return   of  service ll*> 

order  for  new  panel  during  term »• 

drawing  of  new  panel  du'ii^  term Il<» 

eoil^oMti'o'irtS'i'u.iB^""  s^"l«'^iitinf  ti:::"'.;:!  hm 

jurors  in  special  proceeding  before  county  fudge "» 

may  be  arresl.J  and  compelled  to  serve IIS 

/mfoiiliof,  and  cnforctminl  ef  guet. 

fine   (or  non-at.endance UB 

notice  Io  delinquents  to  show  canu UN 

13M 
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Jnrr  and  Jnrova  —  Coallnnedi 

III.   QuAUTICATIOHs;    StLECTIDH,    KIC- 

boud  for  rcmiHion  and  rnforccmcDt  of  fine*.. 


ipiid  fine*  to  Ik  docketed  u  iudgmen 
a  of  unpaid  Eoet  on  real  property... 


dlacbarae  of  lien  for  a 
tV.  Snciu.  OK  enucc  jvn. 


rriking t  tow 


iury  lorineii  at  in  oiher  caies 

drawing  addltianal  jtirora  or  talesmen... 

diaqualiAcBtiOD    o(   clerk   or   commluioiu 

pirty  applyinfr  for  •Crack  jnr?  to  pay  ei 

T.  T< 

I  obtaining 


:apj  of  order^fpr,  to  be  deliTCTcd  lo  aberiS lOTO 


_  lOTO 

notice  to  jurora  to  attend lOTi 

VI.   COLUCTIOH  <*  rlHU  MumST   UUIigillMII. 

m'lB  He*  York  mtrnty,  lulva,  II,  4. 

■■  lo  Kings  COUBIT   s»l-ra,  ill,  4. 

BB  to  oiber  pacts  of  the  ilate.  inpra.  I,  t, 

to  whom  watrant  iHuea  when   delinquent  reside!  in  anotbei 

county.  .  .    22M 

arrest  of  delinquent  under  warrant '.'.'.'.'.'.'.'.  SSBB 

rctnm  of  warrant  Z»7 

pioceedinn  to  compel  sheriff  to  return  warrant 2267 

Wance  of  new  warrant  on  return  of  first 2306 

clerk  of  court  to  make  schedule  of  finei  imposed 22)3 

Jn  tftcial  pnctidingi. 

fine  for  non-atleadanee   1195 

notice  oE  Imposition  of  fine 119T 

nmlsslon  of  fine    1J»7 

special  telurn  of  delinquency  and  fine 11B8 

collection  and  remission  of  fine  by  county  clerk 1109 

V!l.  Tju*i.  BY  Jiliv.      See,  also,   "  Tital." 

feigned  issues  abolished   82S 

to  Tie  had  as  meacrihcd  hy  code HOC 

exclnsion  of  jury   from  courtroom  during  argument  of  mo- 
tion   for   nonsuit HOD 

\ai<re  to  procure  farors  not  necessary IIBI 

irbat  issues  are  triable  hy 068 

■pecific  questions  where  jury  trial  not  of  right 823 


}nry  may  be  diMharged_on  Sunda 
1383 
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Jnrj-  «nd  JnraiB  —  Contlnnod.  .  bt  ~ 

VII.  Tkiai.  ly  joir  — Continued. 

view  In  trtlan  for  wsate V 

iuuc  of  adnlterr  Id  action  for  divorce. 1' 

■Gtion  to  annul  corporation  triable  of  right 11 

in  nature  of  quo  marramlo  triable  ot  ri^bt U 

to  vacate  letters  patent,  triable  of  rigbt 11 

(siuet  ot  fact  on  altematlTc  mandann* X 

order  for  (rial  of  queitioni  of  fact  aruing  on  prohibition....  31 
application    for    inaolveot   debtor'a  dlacharge  on    daaud   of 

contesting  creditor H 

lURiniarir  proceeding!  to  recover  polaeation  ot  land H 

qucBliona  to  be  itated  on  application  tor  appt^tment  of  com- 

questionH  of  fact  in  proceedings  before  anrrogate  to  adl  realty 

to  pay  decedent's  debts _. S 

"pro™te  °o?  will"?'  .*! .  F'?!1'.  .'?f?.'.'!  .™'.?^*!.'.  .?.°r. .'".  a 

,    upon  reversal  ot  decree  of  lurrontc  in  probate  case S 

action  to  determine  validity  of  will,  triable  ot  right M 

demand  for,  In  juidce'l  court Sx 

in  marine  canies  in  H.  Y.  city  court HH 

clerki  10  prepare  and  deposit  ballot* tlR 

to  lira*  ballots   J* 

mode  of  drawing   1« 

person-i  drawn    From  jur^ IW 

disqualiiicalian    far   relationship. , VffH 

objection   far   rriarionship IW 

blJloCB  drawn   depouled   in  second  box llC 

returned  to  first  box  when  jury  discharged IM 

of  absent  and  e.icused  iurora  retnrned  to  iint  box IW 

second  jury  may  be  drawn  before  lirst  discharged 11^ 

when   talesmen   to  be  procured   or   iuron  drawn   tram  third     _ 

box UTl,  IW 

dlsqnallfication  of  sheriff  to  siunmon  Ulesoien IIH 

nc^ce  to  talesmen  and  return  Ibereon UH 

fine  ot  talesmen   for   non  .attendance tlH 

exceptims  and  challenges   lo   taleunen Orl 

no  objection  that  jurors  not  on  original  panel U^ 

peremptory  cballenges U" 

no  challenge  becanse  officer  drawing  party  or  interested "^ 

because  officer  notifying  party  or  interested :- 

not  disqualified  btcause  resident  or  taxpayer  of  nunieipalitT.  1^ 

stockholder  of  corporation  party  subject  la  challenge "*■ 

employee  of  party  subject  to  challenge  

chattengcs  tried  by  court  only  . .' 

leview  of  delermifialion  of  challenges  

DC.  VxanicT. 

trial  deemed  to  continue  until  verdict 

may  be  discharged  on  Sunday 

diachargc  on    failure  to  agree 

procecdingi  after  disagreement    .-- 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires jjg 

to  find  single  damages,   and  court  to  Increase,  wheo  doniK 

etc.,  damages  riven   jlsj 

rendition  of  verdict,  subject  lo  opinion  ot  conrt IjB 

general  and  spedal  verdict  defined ll* 

when  general  or  special  verdict  lo  be  renderH "^ 

appeal    from  judgment  where  general  or  special  verdict  ito-    _^ 

dered Iw 

special   finding  controls  general   verdict "* 

•atiT  of  verdict   "^ 

12&4 


INDBX. 

Jot  Ud  JttTQPB  —  COBtlBBCd. 

IX.  VntDiCT  — Continued. 

cntTT  of  iudgment  on  verdict , 11W 

miitake  iii  mme  of  juror  cufed  by  judgment  on  verdict,  etc. .  721 

no  dvil  a  crimmBl  liabilily  for  verdict 1198 

X.   Fill  AND    COUPIHIATIOH  OF  JUIoml. 

fen 881S 

mileage 8814 

auperviurs  may  make  mllowinoe 8814 

«xlr*  p«r  upon  protractvd  triala.  ,.-.,.-,.-..^..- 3315 

Ittt  in  ifieciel  procccdiTira 8S16 

comnensation   on  coniiniMian   for   ippplntnient  of  committee 

of  iiKomnetsnl 2888 

AetilTf   fees  for  notifyinc 330T 

preHntUion    of    cUlmi    by    iurore    end    disposition    of    un- 

clihoed   fe«    »3>U 

XI.  Jutoi*  AHD  jcsr  iKiAia  ih  jnsTiera'  cousii. 


.  mi. 


Brepsral'ion  of  ballots  2094 

3nwinR  iumri. 20BB 

atlachm^t  agaiut  junri  in  defanH SMM 

sew  TOrin.   396T 

taleunen 2W7 

iorors'   oath 2998 

BMde  of  heirins  cauw 2999 

rendition  of  verdict  8007 

discharge  on  disagreement - 8006 

new  venire   on    diiagreenent 8008 

Impontion  and  collection  of  line  againat  defaaltcra 3009 


Jaatle*  ot  the  Peace  and  hla  Court. 

included  in  term  "judge". ^ ......,....,.,...,..,, 

proviaiona  applicable  to  Rochester  municipal  court .....  h  - . 

county  court  may  remit  line  imposed  by 

oiajr  discharge  person  committed  for  non-payment  o 

I    POWUS    AND    DUTICl. 

application  of  general  provisions  of  code 

lavern-fceepers  disqualified 

members  of  Icfialalure  not  compelled  to  act  m 

general  powert. 

nay  b*  excused  from  serving  ss  juror 

when  (0  attend  drawing  of  jurors 


oora  where  traffic  in  liquoi 
may  take  oallu 


be  kept  open 3141 

-   ind  affidavits 


, SI46 

may  give  transcript  of  judgmettt  after  expiration  of  term 3023 

proceedings  before,  may  be  proved  by  justice's  oalk 910 

to  make  retom  on  appeal  after  eipiralion  of  term 3ce4 

transfer  of  action  on  eipiration  of  term AIDO 

becanse   instice  material    witness Iini 

jsimili  la  iniiiii   t f 1 1    uT    iiliiiii ,...r  dS3 

la  nam 


llutlec  of  tbe  FcKce  Kiid   lilii  Cnart  —  (;*.Ktl«>*4- 

I.  Powus  AMD  PUTiu  —  CantinDcd. 

rewtrd  to  consllbic  farblddsn. 


inducei 


re  or  office  for  vlolltlon  of  law 

B  of  clum  oi   interest  In    sclian   by  j 


failure  to  wy  over  mm.,  _  _ 
forfcilure  oi  office  for  future  to  pay  o 

IL   UliHSATU  Of  jnBTICI.. 

general  requisitel. 


in.  Boom  anb  FkrntB  o»  jusTIci. 

docket  book IU» 

eotrii^  to  be  made  in  docket  book StA  3U1 

inden  to  docket  book >W 

papecg  to  be  filed  and  prcacrved 31M.  SIC 

to  deposit  book!  witb  town  or  dly  cteit  «  removal 3H< 

ceitificME  to  docket  book  depoiited  with  town  or  city  dcrfc..  31* 
tovji  or   city  clerk  to  demand  iKwka  or  papcn  npoo  tM^n- 

Ir^BCiipt  of  iudement  after  death,  etc.- -.  SUfi 

comcetliDg  delivery  of  booki  or  paperi  to  rown  or  ciiy  ekrk.  1H< 

entries  in  docket  book  preaumptive  oidence 3M 

in  cue  of  death  or  abaence.  proeeedinga  nay  be  prarcd  t? 

original  nunutea  or  awom  copy W> 

trvi^cripl  froni  docket  book,  tubKriheil  And  autfaenticate*.  it 

evidence    ■  ■    w 

docket  book  and  certified  tranKript  art  eridenee  in  jnalice* 

IV.  PDHiiHumHr  or  aiinati.  etmrtimt. 

£S?«id°co™iment' ";!":."  "I  """""rr!i""ii!-"i  an 

offender  to  be  heard S3 

warrant  lo  bring  offender  before  court 3K: 

record  of  conviction   Xi 

requiiitea  of  commilmen'  3t» 


V.  jDMaucTIOH. 

must  Iw  eipresaly  coafeired.. 
general  civil  jurisdiction   


:cluded 

_.ider  jud. ,   __„ 

I  by  or  against  corpoi 


tnar  render  judgment  by  confession.. 
•ctioni  •--■     -      -    -  -   '--- 


ty  officers JM 

uy  cAccuiors,  administratora  and  Irnitees... tf* 

by  receivers  In  siinplemenlary  proceedingB 2* 

bow  affected  by  re^dence  of  parties. Sf^ 

raldence  of  corporation   SfHB.  SKI 

of  railroad  corporation   aSN.  »«• 

of  express  companies 3810.  M 

dUcoBtiniianco  when  accounij  exceed  Uoo'.'.'.'.'.'.','.'.'.'.'.'.'.'.'.'.'.  M 
«nater  of,  on  answer  of  title  to  real  property snAM 
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Jnatlee  of  the  r«»C«  a»a  bin  G«ar<  —  C«atl>«e4. 


micd  by  order  of  urest  


.   2S78 


on  Mprcss.  insurance  and  lelcgraph  companies..  2S3I,  28S2 

dttignatlon  of  unknown   defendanU    SSM 

return 2885 

aeconil  and  third   lummonB    2883 

relation  back  of  wcond  and  third  summong 2883 

VIL    ArPEABAHCI    0»    rAKTlEl. 

to  wait  one  lioiir  for  appearancei 2883 

may  he  in  person  or  hy  altorney   HSM 

appoinimeni  of  guardian  ad  liltm  for  infant  plaintiff 28S7 

prvofof   attorney's   authority 2SUo 


effect  of  failure  of  defendant  lo  appear 


nn.  omoi 


not  to  be  sranted  again)!  fenuic .,..•>.•....... 28H 

In  whit  actions  order  iniiy  be  Innt^ 2S9G 

lafficiency  of  papers  2SM 

plainliff-s  undertakins  on   28ga 

mntenla  of  order   2887 

neeulion  of  order  ...» 2888 

consUble's  return. 2800 

wben  sammons  acconpanied  by  order  retDrnablc... 2STI 

Slsintiff  must  appear  when  notiSed 289fl 
efsndant  lo  be  kept  In  eostody 2900 

motion  to  diicbarge  from  arreit 2901 

effect  of  order  discbarglns 2003 

discharge  of  defendant  on  adiourDment  by  tJaintiff 2064 

privilege  from  arrest  not  abridged  or  affected 290* 

proof  of  cxtrfnsie   facts  necemry  tn  action*   fori'' misappro- 
priating fnnds. 2003 

fx,  ATTicriHiNT  or  raoroTr. 

in  what  actions  warrant  maybe  granted 2906 

•Odavit  on  application  2906 

grounds  for  issoing 2B0(I 

warrant  lo  be  issued  with  summons 2907 

fqrpt  and  content)  of  warrant 2D0T 

plainiill's  undertaldng 2008 

eieculion  of  warrant SDOO 

*ale  of  perishable  prapeny   aWW 

wnrice  of  summons  and  warrant  on  defendant  2010 

reddlvery"to  detradmt".  .'..V.".'.'.'.'.'.'.'.'.'.'.'.'.'.'.".'.'.'.'.'.'.'.'.'.!!;!  Jfill 

claim  by  third  person 2812 

bond  of  claimant  and  deiiverr  thereon 2912 

ladgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

retam  of  warrant ms 

BXitlon  to  vacate  or  modify  warrant 2910 

to  Increafie  plaintiff's  security  2918 

•fftet  of  TBcattng  warrant  on  furlsdlction 2917 

proeeedlnn  when  summons  not  personally  sened 2018 

effect  of  Judgment  when  summons  not  personally  semd 2918 

CMcntlofi  on  Jndgment  wben  summon)  not  nonotuHy  icmd.  3018 
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X.  KiPLiviii. 

jurisdiction  of  action MB 

vben  aciion  may  be  brou^t an* 

rcquisltiun  to  issue  CDncurrentljt  with  tDinnians i9Di 

aSdavlt  and  undertalcing IH^ 

aervicc  of  lummoni,  alBdaTit  and  requiaition  on  defendant...  2>S 

return  of  consiable  283 

eiception  by  defendant  to  sureties  on  plaintilTi  ODdertildni.  3SM 

praceedinga  by  defendant  to  reclaim  ebattel 2U9 

justil^eation  of  sureties    SBS 

to  whom  cballel  lo  be  delivered SSI 

penalty  for  wrong  delivery  of  chattel MM 

defendant's  answer  may  demand  jadgnieiit  for  retnrn ISX 


proceedings  when  summona  not  personally  served.. 
mcHon  not  affected  by  failure  to  replevy 


pj«djn„cn««er«ed.  .   ■.■-■■:.;■■■■■■.■ 

joinder  of  cauaca  of  ac 

n  may  be  brought 

undertaking   ....: 

of  title  raisdd  by  plaintiff  . 


Xni.  Actions   to    FoanctosB    VECiitHics'    LiaMS    iw.       See    "Foai- 
ci^ube;"  "Michahics-  Libks." 

X!V,  r«0CEiDiNC5  ma  supsEMiio  Aniini*  TO  tnxr.     See  "Stun.' 
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XV.    AsjOUHMKHtlL 

by  juMwe. atBfl 

eo  (ivlicatian  o(  plaintiS 2060 

of  deftndant. aWi 

andcrtahlne  on  applkstion  by  defendant 206^ 

without  uodcTtabo^  when  defenduit  In  cailody 2063 

snderlakinE  (or  discharEc  of   defendant   frsn  cudody  pend- 

inB  adjournmtnt 29U:i 

duchargc  of  defendant  on  adjournnwnl  by  pUintilT 2D64 

■ubseQuent  sdjourmneais  on  application  of  defendant 29«{5 

nay  impose  tci'raa  orr  adjournment ..,.,.. -.-.,-  ^.  20Cfl 

not  to  exceed  ninetv  days 2068 

oniuuing  attacbnient  for  wilncBS. .... ._ .,  2007.  2068 

XVI.    WiTBaSSM. 

I  relating  to  subpttoa*  not  applicable 800 


"oT?«b| 


,       _       .    , 2970 

attachment  againii  defauUins  witneu 29T1 

mecution  of  attacUment  20Ta 

who  liable  for  feet  oa  aiuchnent 20T2 

eieention  of  attachment  in  adjoining  cminly 28T3 

Sn«  for  refusal  lo  attend  or  tMtify 2074 

bnpDaitlon  of  fine    207ri 

minute  of  conviciien  of  delinquent  witnets 2076 

cxeculion  for  fine  against  delinquent  witness 2077 

application  of  fines  of  delinquent  witnesses 207S 

defaulting  witnesa  liable  in  danugM 2070 

commi'tne^V  fw' nfu^'  to  be' Vii'ora.'. '.'.'.''.'.'.'.'.'.'.'.'.'.'.'.'. '.".'. '.  Sft)! 

ooDtenta  of  warrant  of  commitment ...  ROOS 

imprisonment  of  recuiant  wltne^ 30O2 

dcleraiiiutlaa  of  competency  of  witneu SMR 

adjoBrnaient  on  issuing  alUcbnent  for  witness 2967.  2Mta 

majr  compel  production  of  books  by  order 8e7-80i> 

habaas  corpus  10  bring  up  prisoner  to  testify  in  suit  pending 
before. 2O10,  2011 

XVII.    CoilHIBXlOIf    TO  T*U  TEmKONy. 

to  examine  witness  upon  tnterrogatories 2080 

orallv ', 20S1 

when  and  how  commission  granted 20K2 

adjournment  of  trial  pending  return 208.1 

execution  and  return  of  comoiiasion 2BR4 

receipt  of  commission  and  return  by  justice IBKi 

certificate  of  execution   20fifl 

admissibility  and  effect  of  deposition 20SB 

powers  of  commissioners  208T 

XVIIL  Jvtr  AND  juans.    See,  also,  "  Jvtr  amd  Jukou." 

deliver?  of  jury  list  to  justice 2000 

venire.  2091 

in  action  betwLen  two  towns,  ele 2002 

pereinptorT  diallengca. 117n 

eonitable  to  keep  jury  after  charge 300A 

oath  of  constable  to  keep  jury 3006 

rendition  of  verdict   3007 

discbarge  on  dissRreenenl  3008 

new  Tenireon  dijagreement  of  jury 3008 

Imposition  and  collection  of  6ne  against  defaulters 3009 

ddivery.  execution  and  return  of  venire 20B.1 

preparalion  of  ballots 2tH 


INDEX, 

Juallcr  (>[  ihF  Pmce  and  kfa  coart  —  CoBtlBaeJ. 

Will.  J u IT    AHD    juiou  —  Continued. 

■ttKbrncnt  agunM  iurars  in  default    -^ 

iS«m™? .'  .■.■'.■.■.■.'.'.■.■.■.■.'.'.'.■.'.'.■.".■.'.■. '.'.'.■.".';;;^'.'.'.V.'.!  S'.'i 

juror's  oalh   S»* 

10  he»r  twoofs aU» 

jutQt'a    fci   Sa 

XIX.  TllAU 

cITrcl  of  failure  of  defendant  to  appear   :»« 

effect  of  verified  coin)>ta[nt  where  defendant  (ail*  la  appear.  :£•« 

demand  of  trial  by  jury 2*" 

jurors  to  hear  proofs Sae 

wilness'  onh Wm 

commitmenl  of  recuaanl  witness    SOU!.  MH 

adjournment  for  reeusancr  of  witnes wa 


plaintiff  need  not  be  called  before  TCrdict  received. .  ■ 
tionBiiil  or  dlKondnuaiice  not  permitted  after  charge  o 

part  of  verdkCt  or  decision  ma/  £c  rciiiin«d.  •• ., 

XX.   JDOGHINT. 

plaintiff  to  prove  case  en  dcfendanra  default 

offer  of  jndgnent  bf  way  of  comprooute 

diamisaal,  when  account  exceed!  flOO 

of  nonsuit 

wben  to  be  rendered  and  entered 

entry  on  remission  of  part  of  verdict  or  deciaion- ....... 

transcript  may  be  docketed  vitfain  uz  ycara. .. ........ . 

lien  upon  real  property.... ....-4 

docteting  transcript  of,  in  acWoB  for  chattel .'.'...'. 

docketing  transcript  in  another  county r-- 

y  jive  tranacrfpt  after  enirfratlon  of 


Justice  may  jne  tranacrfpt  after  exirfratlon  of  lem Ml 

transcript  Bv  town  or  city  clerk  after  death,  etc.,  of  jostice..  «« 
not  affected  by  discharse  from  inpriBOnment  on  execution..  XK 

judenitnt-roll  on  appeal 3MI 

rendition  and  entry  against  joint  debtor! -..--  SO* 

eirecnlion  on  judoinent  againat  joint  debtors JTOi 

docketing  Iraniciipt  of  iudemenl  oeainst  jnint  debtors 30^ 

action  on  judgment  against  joint  dcblnrs »a 

how  proved  in  action  on Sl» 

costs  in  action  on  judgment ■■■_. SXU 

"iiniptive''evid«iice 'of  jii'risdictSfn,  etc " W 

aulheniicalion  of  transcript  of  docket,  etc.,  of  justice  of  ao' 

other  state  »« 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

proof  of  Judgnicnt  of  justice  of  another  atate   Bar  b*  »■ 
butted 77:. m 

X.  fly  <enl.iii«n. 

entry    WW 

wbcn  judgment  laid 3DII 


INDEX. 
JoBtlee  a^A»  Pence  Aha  bla  Cottrt  —  CoBlln<n«4. 

XXI.  ExicDiioni. 

CDiuity  clerk  ta  iiiue  on  dechctrd  iudameni SOlT^SOlfl 

on  Judgownt  docketed  wiih  couaty  clerk  3048 

when  fustloe  may  Issue S024 

genirBl  requisile.  o£  S0S5 

en  juditihent  for  money SftM 

mewarot 8027 

eiempt  properly 302S 

indarsemenC  of  levy S029 

noiice  of  sale 302» 

mode  of  levy 3030 

olisU ■ , 803D 

return  b^  conslaWe 3081 

msy  be  issued  ailer  discoanc  from  impHBOmneDt- 303T 

jsauing  on  fudgmenl  for  dellvenr  of  ciwCtel SOSS 

action  against  constable  for  faifurc  to  return 3039 

constable  not  to  act  under,  itfler  return  day 3(M0 

action  against  constable  for  money  colleoted 8041 

constable  must  complete,  after  term  expires 8042 

acwnsl  peison 3018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture....  3032 

limit  of  Hnprisonmenl 3038 

affidavit  and  discharge 3034 

penally  (or  wrongful  refusal  to  discharge 303S 

affidavit  a  defence  for  action  to  escape 3036 

discharge  not  to  affect  Jnd^inienl GOBT 

XXII.  AwMu. 

judgment  leviewahle  tmly  br  appCBt 8044 

who  may  appeal 304S 

to  what  court  appeal  to  be  taken 3049 

when  and  how  uken 3046 

from  final  order  on  proceedings  for  aate  of  ^nji.'. '!'.'.'.'.'.'.'.  SIM 

service  of  noiice  on  justice 804T 

payment  of  costs  and  justice's  fee 3047 

service  of  notice  on  respondent SM8 

supplying  delects,  etc.  m  perfecting  appeal 3046 

undertaking  to  stay  executSm. 3060 

when  sUy  of  execution  operate! 3051 

fUing  undertaking  when  juuice  i*  dead 3032 

justice's  return SOU 

demand  of  new   ttial_  as  of   right,  see  infra,    XXIII.  ■•  N«w 

Justice  to  make  return  after  term  of  office BDM 

compelling  further  return 30G5 

when  error  in  fact  allcsed  1'.'.  3057 

reilttation  upon  reversal 3068 

Mttins  off  coats  and  reeofery ', ..' ......'. '  SOSO 

cost*  below  included  In  disbursements 30)t0 

Judgment-roll 3061 

HipuUtion  by  retpondeot  for  reversal 80112 

hearing. 3062 

dismissal  tor  failure  to  prosecute 3063 

papera  on  appeal   .f. 8063 

jKdgment. ......i..  SMfl 


proceedings  on  n 


a  by  defau 


INDEX. 

JnmUoe  of  tke  Peace  ma*  kls  Court  — Co* 

XXIII.    NlW   »UI.  OK    AtrZAU 

Umm*. 

XXIV.  Cons. 

guBidian  ad  litem  of  infant  plaintiff  liable  for 

after  v«dicl  or  decision 

.  SUM 

on  removal  of  action  to  county  court  of  lUnsi  cnintr 

.  3H 

of  action  brought  on  diicontintunce  on  aniwer 
payinciil  of.  on  service  of  notice  of  appeal... 

ot'ap'p^::: 

le  on  appeal. 

.«• 

fees  on  allMhrncnt  of  defaulling  witneis. ..... 

.an 

XXV.  Fan. 

Jantlce'a  Co«rt  at  Troy. 

See  "Tior,  Jusiici'*  Cotibt  or  th>  Cir»  0»." 

See  ■■  BoHDi;  "  "  UnDaatAKiKGi.'' 

le  judge  may  be  coBtlnucd  be- 


INDEX. 

duiici  of  court  oAicrri.   nicsM-nKcn.  and  attendinta  IB 9d 

tctm'of  oliiiVV)K'il'VWsi'iil'l'^^'"^'!^" .'".'. '-',.''! 'i'""     letl' 

of   slenograpl«ra  of  'suiireiiie'  'caatV. !  I ; !;"!.'!!!;;!!  I  !!!*.!!! ;      234      ■ 

■i^filwraphen'^''  wnty' .'oil™.'.  '"":.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  sKfl 
.Iniriioon  of  <1(i>ulie:t  to  act  fur  clerk  of  ■urroRale'ii  ccnirt..  Sjlltl 
ticsigiiaiion  of  uMitiiinal  clerk  to  exercise  (urTogMF'i  powera..  S910 

Mciio|TB|i]ier>  and  court  oRicm   for   Burrogate'a  cuurl 2312 

clsrka  lo  judeei  of  counlv  court ViD 

inlcrprelers   for   ttirruMt«\   courts  ja 2S13a 

□thnrs  eJLcinpl  from  jury  (crTJcc 1127 

pr™>(  of  c»raptLon_._ 1128 

.lenograiiliir  for  8urrogatE-»  courl  in 3813 

rtnioval  of' action  fro^' iimiceV  U.'iounti' ciu'ri"  "^i! !!  r.'"  ^4' 

counly  clerk's  fi^.s  In 33l» 

.il^fiiffa   fees   in S308 

fee*  of  couBtthlVa  and  drimlir  ah'^lffs  for  atnnding  cobtI 3312 

com  in.  vhen  recovery  under  |r<UI  and  t2.-in XXiB 

•cturity   tor  coata  in  coMnly  court 32«e 

records  in  resiilet's  office  not  la  be  removed  on  lubyKroa 8aa 

I- 
Idibarar. 

defined  .  . 3396 

place  of  trial  of  actioni  for  pcnBltin  for  offences  committed  on.     !))■:< 

relation  presumeil  lo  continue  for  twenty  yean "^ 

action  of  ejectment  for  non-psyment  of  re-' lEO;.   'i5IM 

ttay  on  payment  of  arrears IIWU 

jadpnent  to  stale  amount  of  arrears IBOT 

mtoralion  of  possession  on  payment  after  judtmani.  .v.    .\0U.) 
order  to  restore  posBession  on  p^ment  after  Judgment-*.  l.MlD 


■ctton   for  accrued  rent  not  ilTecied  bf  wairani  to  disp- 

May  of  judgment  fa*  teat  pending  tppa'.,  atays  also  disp- 
[HVCeedinga 

IiiiBd  Ofler,  Cammlaaloacra  of. 

•ction  to  vacate  letters  patenl,  see  "  Letteis  Fatint," 
repotia  of  recoveries  of  property  escheated,  etc 

I.««r  BclioalB. 

adtnioaion  of  gradoatea  as  attoraeys. ....,..,,,. •,,,...,• 


ejectment  for  non-pijimi 


:(ed  hy  * 


power  of  committee  of  property  of  incompetent  person  to  make.  tSSSS 
proceeding!  lo  lease  real  property  ot  infant  or  imrampetent  per- 
son, see  ■■  S*ti  oi-  Keal  Fiofmrv." 

power  of  temporary  administrator  to  make 3gn 

dtwrned  assets  in  hands  of  executors,  etc £713 


INDBX. 

a  axeatSoa  tt  real  property. . 


■rhcn  p»yah1e. 
ptt[tii 


ilion 

liBmioHl 


paymM^of  l^rteyoi  in'f  Mt . . '. . . ! .  „  .  i .  I  ^ !  1 .  i  ^  i  1  i  1  „  I . .  1 ! !  ^  i  I  2T« 

irfal  of  cUlm  to  Icgicy  of  nnknown  perami 2T4T 

of  anknowa  pcrion  lo  be  paid  into  lUte  tcCMiuy..... ZT4T 

pa]nn*at  to  eouatj  troiurcr  after  two  yean 3TM 


See,  also.  "  Dicidimti'  Estatu;  "  "  Eiicctou  « 


creditor'i  actioa  asainit,  aec  "  CiasiToai*  Acmmt; "   "  Daca- 
UHT'a  Eirarai." 

not  to  be  arruted  when  lued  aa  repreientatlvc, BBS 

execution  aninBt  property  in  handi  of 1371 

no  eieculion  againit  decedent,  eicept.  etc 137* 

itniance  of  execution  by  leave  against  decedent's  property 1380 

action  by  lesalce  igainft  cMcuIor  far  legacy 181B,  ISIO 

report  of  court  of  cU!n> 


ice  of.  tnay  iuue  subpoena ..i.t- 

I  diBqualllved  a*  trial  jurort  duriag  teMlan. . 
■* i>  jDitice  of  the  peace. . 


no  fee  to  be  charged  for  adminiiterini  elEcial  oath 3380 

tlBiasT. 
of  nniD  of  narrugc  annulled  becaue  fomter  buiband  or  wife 

living J J4S 

of  iMue  not  alfeeted  by  divorce  of  liuabanil ITW 

of  whole  iuue  preninied  in  action  for  divorca  axainal  wife I7W 

of  child  bom  after  ofrence  charged  may  be  tifed  in  actiMi  of 


divorce  of  wife  not  to  a€ect  Icgitinucy  of  child  born  before 
when  lllegltinats  cMldrcn  to  lataerit  penoaaUy Xni 

Letten  of  AdnlnUtratlOa. 

term  defined  in  lurrogate'i  practice S^4 

•'Lnl«.»le"  defined 2M« 

I  applicable  though  lettera  iasned  before 


!S;: 


ited  and  ualed !!.!!!!!  !i^!! !!!! ii 

i  ccpy  of  letten  <u  cMtte  of  noo-realdnit  to  b«  trn»- 


penons  ineompctcnt  to  receive  letters 3X81 

mn  at  ref\iMd  for  inabiiity  lo  read  and  write  EnRliah 2(112 

OrdT  01  preference  among  i;ermn«  entitled  to 2600 


INDHOC. 

Letters  ttt  AdinlulBt>«tl*a  — Oa»tlaB«4. 

I.  RioBT  TO  uuiNiSTUTion  —  Contjimcd. 

appoisioient  af  admisistrBlor  on  applicati«n  o(  pwtr  to  ac- 
tion igaiut  intcsuie   2680 

pnontv  among  diSerent  Ictlcra 3602    > 

TeckoniDB  of  tune  upon  lucccMive  Ictiwa 2008 

n.   PnmoH,  CITATIOM   AND   PEOU. 

petition  for  letters ■ 2682 

no:  to  be  granted  wjthiiat  dtation   until  juriidictional   (acta 

proved 26«a 

aubpina  tp  testify  to  juriKlictional  fact  >  on  petition 2to2 

decree  granting  when  no  citation  neccMary 2WKi 

who  must  be  e.led 2683 

citation  to  non-reai dents  2663 

when  intestate  left  no  next  of  kin aWta    . 

decree  on  return  of  citation.. 266.1 

i2^l^iion%f?'by*!i"pear  H^™  d«?«"an"^.  .".".T.f^ .'"'.'  2582 

in.  Oath  and  khd  ot  aduihiiiiatoi. 

o^Il  of  adminiilrator  to  be  filed  before  lellen  iuned 29B4 

oath  of  adninlitralor 2604 


/  may  be  accepted. 

depoalt  ot  tecuritiei  to  redoce  penally  of  bond SKK 

application  by  sumlea  to  be  releated  from  bond 812,  2800 

revocation  of  letters  for  failure  (o  give  new  bond 812.  2601 


_       .  .  _ _  2B01 

for  money  received  by  administrator  in  aaolher 

capacity 2508 


application  f 


w  bond  to  be  given 25B8 

.iction  on  oracuu  Dond  when  no  successor  is  appointed 260H 

tuccessor  omy  cue  on  official  bond  on  revocation  of  letters ....  2608 

IV.    To    COVNTV    IRIASURH    Ol    VUItlC    ADUIHISTUTOI. 

when  couni;  treasurer  to  be  /r  oKcio  public  adminlstiator. . .  2nAn 

powera  of  county  treasurer 2636 

county  treasurer  may  sue  In  name  of  o8ke  witlioDt  otber  bu' 

thority. 2660 

order  autboriiing  county  treasurer  to  seize  effects  i^  danger  of  * 


hloanceof  temporary  letters 2«fl)l 

notice  "f  issuance  of  temporary,  letters 2666 

tralion  to  cQunly  treasurer '. .  2666 

Istuancc  of  lellers  of  full  administration  to  couaty  treasurer.  2666 

when  authority  ot  county  treasurer  superseded 2607 

power:  and  proceedings  ot  county  treasurer  as  adruinistrator .  2nm 

payment  by  county  treasurer  into  state  treasury 2688 

whet,  to  Ir^ue  to  pi^Uc  adoiinbtralor  for  Kings  county 2686 


Oppointment  of  temporary  adminialralor  not  stayed  by  appeal'  2."A3 

■VBtn  temporary  administration  to  be  granted 2670 

a  be  irrantcd  nending  application  tor  modified  security  only 

of  Wn 2684 


ion  and  procedur 

«  of  application  tor  . 

laos 


IicHcra  o(  AdmlmlatraHvn  —  Ooatlnai 

V.  TiiiroiiABv  LETTEis  —  Contiawd. 

powcri  of  lempsTBry  tdminlsiritor  .... 


Vniad 


-..  Ji  of  absentee  or  per 

dewL 

when  revoked  without  ciiation 

cninl  of  tem|>Drarr  admini 


pelled  It  XBj  time 313S 

VI.  Lbttms  with  thk  will  ahhued. 

wben  to  laiuc  on  foreign  will 30tn 

to  iiiue  when  execulort  named  ineompetent  to  act SSU 

iwuuire  on  judfcmeal  establishing  wiU 1863,  IMM 

when  and  lo  wham  granied 3BM 

renunciation  oi  eicluaion  of  person*  having  prior  right 3944 

qualification  of  adminiatralor Xa 

amount  of  bond SSIS 

rights,  powers  and  duties  of  adminiitrator 2613 


VU.  Ancii 


bond  of  administrator 

anidtlarr  administrators  must  tranimit  as: 
order  for  payment  of  debt^ 


VlII.  Sevochtioh. 

for  failure  lo 
for  disobediei 


grounds  of,  for  dlsqua 


remaining   administrators  may  act   where  letter!   of   0 


decree  revolting  not  tiayed  br  apoeal 'i^"^"  S 

may  rennire  accounting  hv  idminiMrator 2 

liability-  to  make  restii"tion  on  rtvocaHon  becattse  auppoHd  de- 
cedent liKini  or  will  di^nvered (.p.^^ilTV^.-...  3 


liaiuiion  of  ictfon  br  person  cliiming  under 

to  vtole  Id  be  brougbt  in  name  of  people 

tri»ble  of  righl  br  jury 

copy  jndgmenl-toll  to  be  liled 

trinuript  of  judgment  lo  be  filed  with  eoanly  clerk. . 

tiCttera  R«satarr. 

le  only  on  written  iBterr«(aiarie> 

^r  -nicriog*li>Tiu  anrfieturn  of  depodtloa 


■dminUttation  with  i 

ITUTIOH,   VI." 

DToyiusDi  sp^licsble  thoutA  Jcticrs 
probate  o 


I,   To  WHOll    TO  lUUI. 

.  3612 
.  3812 

.  3eia 


rcnunciilion  by  executor 3«3e 

retraction  of  renunciation 3639 

Mlectlan  of  weeutor  under  power.,.. 2640 

encluiian  of  «<Kutor  failing  to  qualiCT  or  renounce 3642 

priority  ainonR  different  iettera 35M 

reckoning  df  Sme  upon  lUccissive  leilera ZSW 

supplemeniiry  letters  may  issue  on  removal  of  disability-.  2618 


issuance  on  judgment  esli^iibing  wm/T. \MS.  IStM 

executor  to  be  cited  on  petition  for  probate 3ni.t 

must  be  in  name  of  people 2SD0 

how  tested  and  sealed    STOO 

conclusive  evidence  of  authority  until  reverul  or  revocation.  2B0i 

obtection  to  issuing  letters Z«»n 

hearing  of  objections   2631 

bond  of  executor  upon  objection  to  Isnancc  of  tetters 2634 

objection  to  person  selected  under  cower .' 2641 

qnidification  of  eiecu tor  when  bond  required 3616 

•aspension  of,  by  appeal  from  decree  granting , 2682 

powers  of  executors  pending  appeal  from  decree  granting....  26S2 
nL  Oath  ahd  mmo  of  ixecutoi. 

oath  of  executor  to  be  filed  before  letters  issue !SM 

deposit  of  securities  to  reduce  penalty  of  bond. 2&SS 

*"p«dty.  .  .  f..".?^.'..™.' "™.".'?..'. .".  aSMI 

■pplication  for  new  bond  or  new  sureties 


releaw  of  old  sureties  on  giving  new  bond. ... 

•cdpD  on  DSci«l  bond  wben  no  succesanc  is  ippointed. . ., 


2SBT 

812.  2606 

.  812,  2B(ie.  2601 


INDEX. 

■■•Hera   TeatnoicuitaFr  —  CoBllnacCi 

IV.  Amcillait  uttuu. 

■uthealication  of  fordpi  leticn  for  iiMi  In  this  s 

when  10  inut  on  foroaa  will 

to  whom  Icltcri  to  issue 


order  for  payment  of  debtl 
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proof  of  serrke  of  summons  1774 

Uial  and  pro^t'ot^llJ^  V^ . .  .'S///^^iy,'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  iIXt 

right  to  jury  trial   1T53 

on    reference   teatimony   and   proceeding*   to    be  certified    to 

court  with  report 122B 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default   :.  t774 

entry  of  Interlocutory  judgment   1774 

final  indgment  after  three  months 1774 

eoneliisive  effect  of  judgment  ITM 

order  allowing  oeit  friend  of  idiot  or  lunatic  to  lue 17.')5 

interlurulorv  uidgment  may  award  costs 17T4 

docketing  Judament  for  costs   17T4 

execution  c.\  Inierloculory  judgment  for  cosls,  when  toisaue.  jl774 

as  if  single .450 

tss  judgment 1273 

o  person,  estate  or  character  --      leparale  property...     450 


INDKX. 

huabind  DOI  ptopcr  patty  in  anion  for  tonioni  Kt  of  wife.  ■  ■ .     4K) 
judeDicnt  for  or  aaaitut   13H 

homwead,   eMmplion    of    13»fr1«e 

may  rclcaK  to  hiishand  inchoatf  dower  in  priqwrty  (n  p*rtil{«l.  ISTl 

diTnagei  for  sUndcr  are  separate  property 19iW 

distribiuion    of    estate    of     S7M 

appointinent  of  guardian  of  properly  of  Infant 2JC1 

petition  for  appointment  of  guardian  2822,  2S2* 

gnardlsn  of  pcrrcn  not  to  M  appointed  SSSi 

pnhal. 

appointment  of,  by  court  of  ctaimi 36C 

to  execnie  certain  mandate)  of  N.  Y.  dly  court S» 

fees  of.  on  execution  of  mandates  3» 

iiler  itnd  Servant, 

iiso 


employee  of  party  disqualified  as  iuror 
■ummary  proceedings  to  dispossess  emi 


n  of  wages  of  working  women  ,.. - .._  314^ 

jnagment  for  waga  enforceable  against  earning!,  tnut  incone, 

■faterlalnaH.  

defined tSM 

MatrlmnBlal  Acttona, 

action  to  annul  marrliec.  >ce  "  UauIwH.' 


r  aeparallon,  cee  "  SarAiATi 


Marsr. 


of  New  York  may  change  place  of  holding  conrt A 

of  city,  other  than  New  Yoik.  may  act  in  surrogate'a  abaesce 

on  petition  for  discovery  of  property  ifittabeld ,  27W 

Maror'a  Court  of  HodaoD. 

See  ■'  HunioM,  MAYoc't  Cot»T  o»  TU  Cttr  0»." 

■cckaalea'  LleDB, 

I.  GaiiUAi.  noviiioHt. 

parijose  of  title 3KH 

delinltians. 3M8 

to  be  enforced  hy  action 33M 

jurisdiction  of  action 3,V* 

of  N.  Y.  city  court 31S 

of  city  court  ct  Yonkera 33aa 

enforcement  under  contract  for  public  improKcmeDt MOO 

provisions  apply  to  courts  of  record  only  except  a*  otheraitc 

provided 3«l 

preferen«  o«r  contractors   Ml* 

Judgment  for  delivery  oE  propcHy  in  lien  of  money MIS 

foreclosing  lien  on  public  imprwemenl 34IS 

foreclosing  lien  on  railroad  property 3*13 

n.  In  coukti  or  aicoan. 

consolidation  of  action*  by  different  Henort 3401 

loinder  of  lienor!  as  plaintiffs 3403 

necesaary  parlies  defendant   SWI 

waiver  of  defendant's  lien  by  failure  to  plead -ttflS 

equities  of  lienors  to  be  deiennined 3403 

costs  and  disbursements   Mil 

judgment  for  debt  on  failure  to  establish  Ken 3412 

«S*r  to  pay  Into  court BOB 

1318 


II.  Id  cooiti  or  hecud  —  Continncd. 

Iudem«nt  (or  dcfidency MIS 

notice  to  lienor  Id  begin  BcHon 8417 

cuicetlBliDTi  ror  failure  to  beain  tctioB 8417 

III.  Ih  cOukts  not  or  kecoid. 

.action  to  be  commenced  by  pcrwnml  Mrrice  vllbin  itole 8404 

compUint  to  be  verified  8404 

necessary  alleEiliona. B40* 

form  and  service  of  summona 8401 

substituted  service  of  summon 3406 

joinder  tf  isnie  by  verified  answer 840S 

indgment  by  default  8406 

IriJ  of  isioes 8407 

cnfarcinK  judgment   for  defendant 3407 

ejieculions B40fl 

■ppeila  from  judgmenti   3400 

filing  transcripts  of  judnnenls ■..  8410 

coals  and  disbunemenis  ^ ■ 3411 

offer  to  pay  into  court.. ■• U18 

MllltU. 

action    by   attomeT-general   to  try  title  to  or   forfeit   mititarr 
oilice.  see  -  Qi-o  Wamahto." 

Rovernor  may  order  oul  to  assist  sheriff 107 

pay,  pensions,  rewards,  arms,  etc..  exempt  from  otecotion.  13(^.  iKSS 

no  fee  for  adminijterinK  otih  to  oficera II28B 

oScers  and  private*  exempt  from  jury  aervke.....  1030,  1081.  112T 

proof  of  exemplton   1082.  1188 

I  honorably  discharged  after  five  years'  uivlce 


-from  Jury  •ervice   1030.  1081.  1127 

'  of  exemption  ""^   ""*■ 

s  10  tertlfy  t,     

perfonnlng  nuitary  duty  1083 


proof  of  exemption   I0fi2,  1128 

olficers  10  certify  to  jury  comniMioner  In  Nnr.  York  pcrsooa  . 


pnnishmcnt  of  ndsdenteanora  created  by  act<... 
tale  of  liquor  in  coun-bouae  of  court  of  record. 

iwfuUy  practicing  as  attorney  in  New  York  cily. 


inlawfully  in  Hew  York  eily.. 
-  y  on  conviction 


pnrchase  of  clnim  by  attorney 73.       7B 

fllcgally  inducinR  biiainess   74.       75 

defence  of  ptOKculion  by  former  prosecutor SO 

by  partner  of  proaecutor   78,       »0 

refusal  to  aaaist  sheriff  when  commanded 108 

failure    to    separate   civil   and    criminal    and    male  and    female 

priaoneri. 1211 

illegal  sale.  etc..  of  liquors  in  jail IJO 

permitlini;  prisoner  for  contempt,  etc,  to  go  at  Urge 1G7 

assiiiing  or  conniving  at  escape  JB» 

refusal,  neglect  or  delav  of  ofllcer  to  make  search 081 

false  certificate  of  physldan  to  juror  in  New  York IISO 

bribery  of  officer  by  juror  in  New  York 1122.  1128 

concealment  of   offer   to  take  bribe  from  juror  in  Mew  York 

county 1124 

vtilfnl    neglect   of   duly   by    commissioner  of  furors   of   Kings 

county IIW 

refusal  of.  or  false  information  to  eomnisaloner  of  Inrora  of 

King,  county 1160 

•uppression  of  Jury  notice  in  Kings  county llflO 

physician  giving  false  certificate,  elc.  to  juror  in  Kings  county.  1181 

ptirehue  of  properly  by  officer  making  sate,  etc IflV 

1319  "i\"- 


moHX, 

Mlaacneaaoi'  —  C«Bllao«d. 

vexaiiniii  and  uniutlxirized  luit  In  cune  of  uiDtbcr  or  fioItiaB 

rciuuJ   of   uaurper   to   deliver  boolii,   etc.,    after   judEmBil  al 

{Uegatly  reimpriioning  prisoner  diKharged  on  babeas  corpu  ei 

concealing  prisoner  to  avoid  habesa  corpus  or  ceitlonri- .  SdE% 
failure  of  justice  ot  peace  to  p»y  over  mooer 


waiver  of  misnomer  of  corporation 11 

of  defendant  in  action  againsl  Mockholdera I! 

of  member   of  unincorporated   association   docs   not  affect  Ea- 


red by  verdict,  etc,  and  Judg 
ecled  by  cf     - 


rdief  

correcting,  in 


power  of  court  to  amend  process,  pleadings,  etc 19 

iinmaterja]  errors  to  be  disregarded ,..,,, - -.    <3 

■'  '  within  one  year  aaainst  detaulls  by  mistake,  etc HI 

ting,  in  surro^te's  court JS» 

in  condemnation  proceedinga  TZl-130;  M- 

bank  tiolea  and  bills  used  >■  mancy  excestcd  from  Madiw  of 

limitations » 

e^iecution  may  be  levied  on IHI 

b:ink  bills,  bond*,  etc,  how  levied  on MU 

HOBVOC  COMBty. 

jair  liberties   for    I» 

stenographer   for   county   court   of SH 

Burrogale  not  to  act  u  referee  or  practice  a»  altornsy »• 

imtK«Be. 

proceedinas  to  morigBge  corporate  real  propettj-,  sec  "  Coinu- 
TioBs;  "  '■  S*Li  on  RiiAI.  PaoPEair." 

special  proceedings  to  mortgage  real  property  of  Infant  or  to- 
competent  person,  sec  "  Sale  or  Real  Paornix." 

foreclosure  by  action,  see  "  FotECLosuta." 

by  adTerliscment,  see  "  FoazCLosmil.  _, 

limitation  of  action  to  redeem  from  ^ 

purchase-money,  ranks  prior  to  judgment jjj 

equity  of  redemption  not  to  be  ftold  on  execution  for  mortfip    .. 

debt.  .  .  S 

iodorsemenl  on  execution   l*** 

satisfaction  on  redemption  by  mortgagee  of  really  sold  <>"'"'  ,jg 

er^ence  of  right  of  mortgagee  to  redeem  realty  sold  on  ewto- 

ejectment  cannot  be  maintained  on --  '** 

mortgagee  of  lease  may  pay  arrears  of  rent  after  jndgBe^Mil 

,  lo  secure  credit  for  purchase  money  of  lands  sdd  in  partitkn-  ^* 

raid,  if  made  after  petition  for  voluntary  ditsolutloa  of  ctiTO'  .^ 

deemed  assets  in  hands  of  tiecntori,  etc £2 

decree  to  mortjtage,  to  oar  decedenfs  debts gg 

by  heir,  etc.,  not  affected  by  unproved  will  after  four  yein--'-  *'" 


on  default  of  ippeanno 
on  appwranee  of  one  or 

in  New  York  dty 

ipremc  court  where  heard. 


more  defendtsia . . 


I  for  (udirmeni  on  ftivolou 


to  punith  for  eonletnpt  boI  aRectcd.. 
mty  pe  awarded  abaalutdjr  ot  tc  abide  event.... 

uneuni;  disburMtaeat*  allowed 

alolpa]    CorporatioBH- 

excepted  from  judirial  aupervi«on   ..,.-.,..,.,.....,. 
sot  lubjcct  to  aelion  by  atale  lo  aoDul  corporation 

when  laKTiayer  may  sue  to  redreaa  munielpol  wtom 


liability  '[r 


.  ifm 


'•''^,fr,^.^it'Jro^,'!!''t^, 


nidenta  or  laxpagier* 

ftinda  of.  ^ . . . . , 

at  sMurity.  unices  ordered 

provialanal  remedies,  etc 

altachmcnt  or  Injanctlon   i... 

lands  of  motrlcipiility.' ".' i'wi',  leflS 
i  claim  presented  before  action.  324n 

HI 

tract  for  public  improireinent .   34U0 


I  othiJr  «ctfom  niaj  be 


:JIS 


MHalelpal  Coartn. 

,      S«  "  BurrALO.   W 
Yoca  HuHiciFAi 


■kc  in  name  of  juror  cured  by  judgment  on  vtr< 
a£  officer  cured  by  judEDicnt  on  verdict,  etc. 
of  parties  cured  by  judcment  on  verdict,  etc-.. 


nfmber  of  unincorporited  a 
ibiiitf  of  o-- ■- — 


'b«:/^Jp"niisn™°e'" 

party  by  fictitious  n 


iudgmcnl  against  party  %  fielilii 

petition  bj  individual   ...'. 

of  mfuit  by  guardian  or  next  friend  . 


petition,  etc..  to  be  tiled  witb  aecretary  of  ttate HO 

■uperinletidetit  of  baAs  to  approve  chnnge  of  name  of  laak.  ^ 


r*i|[Oid   commiiBianeTi   to   approve   change   of   r 

oertilMate  iJf  ucretary  of  state  tint  pmposed'  n; 
conflict  with  otber  corporatiODS 


tercd  and  papers  fiied.. 


V  county  clerk., 
oceedinga  to  cha 
liings  not  xSetiei  by  cbini 


new  name  may  b*  subsiitiilrd  in  pending  action  or  pron*fii«  jJS 

riunty  cJrrfc  to  report  chan_ges  to  !ia(e  officer!  -Si  i 

cbangCii  of  name  to  be  published  annually  in  sessios  hes...  ^-  1 
NaassB  Canntr> 


Kiion   by    anoraey-genetal  to   try   title    to   or   forfi 
office,  aee  "  Quo  Wabb*kto." 


proof    of    cxemMign     

officer,  to  «rlit,  to   jury   commiuionec  m   Keii[  Y^t*.  p 
performing    military    duty     \'.';Ji-... 


VfBWX. 

•ratapBllBBHoii. 

N.  y.  dtr  eoait  eninat  nitanllie FA 

clerk's  fee*  on  Stoa 

Jadfrnenl  for,  CBforeeBble  •gitnil  eamlnct,  tmM  inetnae,  etc..  1801 

limiution  of  action  for  pcrEnnal  injuriei  multint  from 388 

vamnl  of  attichinent  in  Klioni  for  SSS 

right  of  action  conterTed 1802 

wEa  may  nmintaiii 1902 

for  y^hoKhtaM''./^v//.\v/^\v^v^v/.'.'.'.'.'.'.'.'.'.'.'■'.'.'.'.'■'■  twa 

"ncit  of  Irin"   defined J8T0,  IBM 


o  be  Hided  l< 
1lFBatlB.bte  Instpnu 


ini!tnimetiU  1917,  191a 

e  to  demur  or  ■niwer  In  action  agaiait  corno- 

rr ...1778 


fair  renort  of  public  proceedrngg  not  libeloiu 1907,  1908 

editor!  *i>d  rerioytera  exempt  from  jury  KrTicc....  1089.  1081,  1127 


on  appeal  from  judciDcat  of  court  of  dalmi 27!l 

for  Allure  to  file  deciiioD  within  time  Umited 1010 

on  appeal  from  judnient  by  default  of  iuMlee'i  court SOM 

In  ejectment  ai  of  nsht IBffl.  1S3S 

■eiond  new  trial  In  diicretion  of  court ISSl.  Ifi28 

on  judgment  by  default  1S26,  in2!l 

not  of  right  in  action  to  determine  claim  to  real  property 1S46 

cm  trial  of  tpecific  gueitionB  by  jury  may  be  granted  aa  to 

■ome  only  of  questiona  tried 10<n 

after  jury  trial  of  proceedings  to  sell   decedent's  real  prop- 
erty to  pay  debt 2MB 

is  New  York  county  after  jury  trial  of  praceedingi  to  pro- 
bale  will 21M7 

n.    MOTIOH    MB. 

entry  and  collection   of  iudgment  does  not  prejudice  subse- 
quent motion. 1005 

final  judcnwni  not  stayed  by  motion Iimfi 

BMtion  for.  on  minutes  of  trial Bm 

grounds  of  motion   990 

appeal  from  order  to  be  heard  on  case  settled 9MI 

to  appellate   divt«on    after    interlocuEory    judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  tpecial  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal    in02 

of  fact  to  be  made  to  trial  iudge  unles*  dead,  etc 1008 

for  error  of  referee  in  Ending  of  fact  or  Ian  to  be  made  to 

appellate  (II»i«ion inm 

on  trial  of  specific  nueslinns  by  iury lOra 

bow  and  when  to  be  m»de 1009 


INDBX. 
K**r  Trial  —  Coatluacd. 

II.  UoTioH   ram  —  Coatinued. 

for  new  hearing  after  trial  of  specific  qDOtioiu  bf  rthrtc. .  IW 

how  and  when  to  be  nude M 

Hue  for,  on  iistcmeat  of  eiectraeni  by  defuk 1028.113 

not  affected  b*  tikins  of  eiceptioo M 

may  be  heard  with  exception) 1"" 

motior«"tS'b^"h!M!'d  at'^UI  le™,'^ept.  Vti'. '.'.'.'.'.'. '.'.'.'."  1« 
order   unon   motion    for   failnfe  to   file  decision   within  tfoe 

liDiiled. W 

judRmMt  on  motion  to  appellate  divjiioii  in  first  intfance. ..  LS 
■tiptilation    for    iudvment    absolute    on    kffirmaiKe    o'f   order 

Cnting.  in  N,  Y.   ci^  court M 
nenl  ahMilutc  on  affirRisncc  by  N.  Y.  cfty  conn  of  order 

franting.   Ut 

mforcenient  of  reiHtution  upon  granHng Hit- 

excrplionn    heard    in   fint  initance   by    appellate   dlvitlon   o« 

appeal  from  order  grRnling.  brings  up  iudjm'nt  of  rerenil..  C* 
order   granting  or   refusing,  is  appealable W 

upon    order    for    failure   to    file    deciiion    witbin    dnt 

limited »» 

after  grantlne  and  before  trial SI 

cridence  on  new  trill  in  eiectncnt J3> 

when  cridence  on  first,  admissible  on  new  trial  of  aetigB  t» 

determine  claim  to  real  piopertr K« 

proceedings  before  justice  after  appeal  from  Judgment  by  de- 

III.  Caie. 

case  to  be  made  on  motion  for K 

not  required  on  motion  for  surpHK  or  irregularity V 

on  motion  for,  before  judge  wfco  tried  action W 

IV.  Or     IICHT     OH     APPEAL      FIOU      lUSIICE     Or      PEACE. 

demand  for  new  trial  in  appellate  court .-  3" 

return  of  justice  J» 

undertaking  required.  .   - .,,.......  ^V 

offer  lo  compromise  before  return 3KI 

•ward  of  CTMta   «» 

offer  to  Mimpromise  after  return JJ 

omotint  of  eoits  on 3K1 

proceeding!  in  appellate  court W 

irevT  Torb.  City  Cowrt  «r. 

See  "CiTV  CouBT  or  New  Yoat" 
NFir  York,  Cltr  of. 

only  atiomeys  to  appear  and  oricticc  In  courts  in • 

penalty  for  unlawfully  practicing  in •* 

service  of  sumirons  on  city ~ 

chamberlain  to  receive  money  paid  into  court ™ 

c^imiM'on"  S"^.' .*.■.'.■.'.■,■.■.■.■.'.'.■.".'.■.■.■.■.■.■.■.■.■.■.■.■.■,■.■.'."!!  W 

preference  of  actions  by  or  aialnst  city  or  health  officen "> 

when  maps  and  surveys  on  file  in  departments  of,  pr«utiilili« 

when  official  records  of  departments  of,  presmnptlTe  erideKe-    55 

ofRcen  exempt  from  jury  service 1"" 

proof  of  ciemption   1*^ 

members  of  police  and  fire  departments  exempt  from  jnir^T-  .,_ 

vice. letl,  lUi 

1S24 


Kcw  York,  Cltr  •!  •— CoBUaacd. 

proof  of  ««nplion   JOfft  1129 

office™  to  aid  comnjuioner  of  jurors 1092 

cotparation  couniel  lo  prosecute  proceedings  to  enforce  fines  of 

delinouent  jurors   1119 

Bcial  prov:  '  .  .-       .  -  -        .  


•pedal  proviiioni  relating  lo  Ktions  igainst,  not  affected S341 

1 ..  ],nj,  excepled  from  repealina  -' -' 


isb  bntach  pMt-ol^  m 601 

Hevr  York,  CoBBtr  ••(■ 

■pcciil  proeeedlnc  1>e^n  before  one  jadne  mar  be  continued 

before  another   26,  771 

chaiife  of  place  of  holding  courts 42 

clerk  of  court,  etc.,  not  lo'be  appointed  referee,  etc 00 

books  and  recordi  of  former  courts  of Kt 

bail  in   lao 

cuMody  of  prisoners  in ISO 

appointment  of  jail  i^irndaB  in 126 

designation  o!  temporary  jail  ia 1S5.  144 

jai)  liberties  for 145 

evidCTce". .  ^!^"  .'. .° .  .?!^?.  .'■ .  ?.". .."..!?"...  .^7*™!?. '."  MS 
when   maps  and  lurveyi  on  file  with  register,  deifc,  MirroffAe 

and  courts  presumpiiTe  evidence «K 

oOIceti  EMmpt  from  jurj  service 1081 

proof  of  exemption 10H3 

county  clerks  feet  in 3805 

sheriff's   tees  in   SHOK 

fees  of  consubles  and  deputr  iherifFi  for  attending  coart 3813 

notions  in  . .'. 28.    770 

preference  on  calendar  In   lOS 

Doles  of  issue  in ffTT 

publication   of   notice  of  sale  of  real    properly  In 1«T& 


Itfw  York.  DUIrli-t  Oonrtx  of  tl>«  Cttjr  of. 

See  "  N«w  Yoa«  Municipai.  Couais." 

Heir  York   MnBlelpal   CoarM. 

effect  of  provisions  upon  Jurisdiction  and  proceedings S 

"^""miCHANKB"     L^nT"     "'"    '        '*"'     '"■     ""  OSECLOSUBE, 

jurisdiction    of   summary  proceedings   to    recover  possession   of 


proof  of  service    3208 

action  commenced  by  service  of  summons  a20» 

arrest,  attachment  and  replevin  in  3210,  3211 

proceedings  on  order  of  arrest  321X 

answer  raising  title  to  real  property  3212 

how  jurors    selected    1111 

appeal  to  supremo  court   3213 

where  and  how  appeals  heard U44 

judgment  on  appeal   ,  3218 


INDEX. 
Weir  Tork  MaBlvlpnl  Conrta  —  CoktlaBcd, 

"ot7rial  !T"?^'.?"!".'".^..?.."'!°.'fff!. ...".. ."..".".  a« 

Hezt  Prlead. 

■crion  by,  to  tonnl  marriaEe  of  lunwic  or  infant. .   ITH,  1I4CL  1TB 
petition  by.  for  change  of  name  of  Infant MM 

Hut  of  Kin. 

See,  alao,  "  DtcmiNTa'  E«ta^;  "  "  Exicdtou  ads  A*- 


.  isratiw 


•clion  by,  against  udministralor  for  diaiributiTc  share. . 
when  next  of  kin  of  decesKd  hiutwad  or  wife  deemed  a] 


rii. 


9«    "  Decxdint'i    ESTATn.    VIl  ' 


VlacaVB  CoamtT- 

jail  libeiHM   for   Ht 

ulary  of  atenographer  of  surrogate's  court   131 

atenogrmplier  of  ccirnty  court .......,....'..    1 

per  dien  all-iwance  to  grand  nnd  trial  jurors SU 

Man-ReBldeBtn. 

of  BurrOKates  over  cMatos  of  testate   or   intestate  d«- 

denia. S4»a!» 

wbo  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  etty 
court.   .,..VV7..... IW 

^mo™  against™  ^'"c(m™ef™ew  Yoa!.,' ■-■  -^^ 

•ervice  of  sumnons  on.  by  publication,  etc 4S9>   » 

of  papers  on  clerk  for....- vv 

of  notice  of  sale  under  foreclosure  by  ai 

verification   of  pleadings  l^ ■ 

order  of  arresl  on  complaint  demanding  performance  o(  act ■ 

in  justice's  court   3 

when  judgment  enforceable  only  against  attached  propotr • 

'™  'd/f1i™..°....'^!'.''."..!f?'."."!.?!'..'!'.''.™'-"?..!T.'? B 

place  of  trial  of  actions  when  all  parties  are  non.reaidenli < 

where  to  attend  lo  make  deposition .-..■.J 

tniy  be  required  to  give  security  for  cosU SaSS 

not  (o  be  appointed  receiver  of  judgment  debtor.  ...-......■■..  ** 

aire  bond 5 

Twocation  of  letters   to g 

anointment' of  g^ardTa?  for  il^int..^ '...'.'.'.'.'.'.'.'.'.'.'.'■■ --^ 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state '' 

ir*uiall. 

deelsion  on  motion  may  be  reserved. ..............,,-.-..-...  '^ 

not  permitted  after  csuse  submitted  to  jury j" 

judgment  of.  !n  justice's  court"! !!!  li'l^'^II'ii.M^',".'--- * 
_  18X0 


VatMT  Pmbllo. 

suy  t»ke  o»tli»  and  affidiviti ■■ ■*•  *g 

ccrCifiute  of  presentment  or  proteK  pmumptive  endcBce ^ 

effect  of  affidavit  denyini  receipt  of  notice •,- ■  va 

In  cue  of  death,  ell.,  original  protem  preiumptive  evidence  of 

demand -. ,-    ■;. S; 

memorandum  presumptive  evidence  of  notice !»• 

N«t*B  of  luae.  _^ 

claim  of  preference  in   ^ 

t°me'S"fi"n7°.  •*..'''"■■■■■■■  ■■■■■■■■■ SJ 

to  be  entered  on  calender i""  TJ^- "■■  ■■ILi;;; 

not  necesSBTT  to  file  new  note  for  succeeding  terma  in  certain 

counties "'^ 

notice  of  Pe»d«icr  at  Action.  ...  .nKi 

notie*  of  levy  on  '"^  ?'^*'^Jf  *■'  '«<>"'*''  "f.|"^*"  ."::  J381 

decedent's  realty j^^ 

by  plaintiff.  .  .   .- ".[WW'.'.'. . . . .  18T0 

content,  of  notice   ......  •-..  .■■--; ^^jq 

may  be  filed  beiore  summons  servea ^^^ 

g|S^dW..di.i™d;-;:;:::;:::;;;:;::;;::;::::;;;.™ 
^•SiSU\v-\::.\\—:-.\.\ .gj 

a,i.lUtlo.  ..  «~JtI  i«  tr.dll.rt  -.IK... ■  !«I« 

on  nndertaking  or  payment  into  court ._ loii 

for  ladi  of  undertAing  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1S2S 

fees  for  recording  and  indexing 38M 

judgment  relsln  to  Bins,  in  ejectment lS2fl 

in  partition    . 1667 

in  action  lo  determine  claim  to  real  property.  1S45,  1646 

in  tureclosure,  when    to  be  filed Iffil 

conveyance  on  sale  teUtes  to 1632 

Ifoiltie  of  T»l«l. 

causes  may  be  noticed  for  adjourned  term  of  ooart 34 

for  trials  elsewhere  than  at  courthouse 3T 

time  of  service 977 

when  served  by  mail  798 

nev  notice  for  succeeding  lenn  not  required  in  certain  counties.  077 

either  party  may  bring  issue  to  trial 9S0 

on  amendment,  etc.,  court  may  dispense  «riih  new  notice 723 

for  what  day  notice  may  be  ^ven  in  N.  Y.  city  court 3162 

lime  for  service  of.  in  N.  Y.  city  court 31ffi 

when  hearing  before  referee lOlS 

security  for  costs  not  required  when  plainlifr  an  infant...  400,  326S 
JtalrMBoe. 

action  for,  wten  maintainable 1660 

may  be  maintuned  by  or  against  Infant  in  bis  own  name.  1W6 

who  mar  be  joined  as  defendants IMl 

triable  where  property  aiiuated 982 


final  judgment  tor  plaintiff.. 
IS  1680-16 '-  ■-  - 


i6-ie82  nc 

imary  proceedings 


expreued  by  figures. . 


probate  of L'.' Jl  4tn 

ind  tenor  to  be  proved  by  at  least  two  wttnsaasa. . . .  9UI 
UtST 


Rariea. 

communicAtians  pHvileacd   8H 

testimony  in   will  cssS S3* 

examination   of  hospiul   nunc   W 

O. 
Oatba  uid  AMrmL^aomm. 

who  nia;f  take fC 

courls  of  record  lo  witneai   ' 

officers,  boards,  etc,  Milhoriicd  lo  tike  testimony M3 

commissioner  of  Jurors  of  New  York  and  auistants lUM 

of  Kings  county  and  assistants  IISI 

who  may  administer  lo  referee lOM 

commissioners  in  condemnaiion   m 

II.    FOIIU    AND    MODE    OF  SWEARIHS. 

aineraL  mode  of  iwearioa  M5 

dispenaing   wilh   kissing   gospels    6M 

CulLsr  mnd«  of  swearing  MS 


a'ion  for  committee  of  tncompetent  person.  ■■  2 

.' .'  as«.'  'asa  2 
ii 

sure  dower   1( 

'dings  siuplementarv  I«  execuiion Z 

II 

cured  by  judgment  on  report,  etc, , .  . . 


perton  appointed  by  sunen 

deputy   clerk    ,...,..., - 

special  deputy  drrks  appointed  to  attend  ti 
cleric  and  deputy  cleriis  of  .N.  V.  city  cour 

stenographer  -  -    ■- ■ ■ 

interpreter  of  N.  Y.  city  court   

constable  lo  keep  Jutr  In  justice's  court  ... 

no  fees  for  adminialering  official  oalhs 

fees  for  administering    

necessary  defendants  in  action  of  eiectment. 

in  action  tor  dower  

of  judgment  by  defendant  ttefore  trial   

effect  of  accepUnce  or  refusal    

of  (udgment   by  plaintiff  on  counterclaim   ... 

effect  of  acceptance  or  refusal   


IMDBX. 


entr;  of  judgment  on  deaih  of  puty  after  oBei  made T<3 

in   JHSIice^s  raurl.  by  drfcndanl 28B2 

of  compTDmiu  bcforr  tnnjn  on  ippul 30T0 

ifter  rrtuTB  on  »pp«al   3072 

Beers. 

of  eorporMioni,  see  "  CoaroKATioiiB." 

official  bond*,  see  "  Boirns,  IV,  V," 

effect  of  itituie  upon  oAiceri  and  officei 3300 

proceedings  to  compel  deliverr  of  booln  and 'papers  to. .  . ! . .  24Tla 

eiempt  from  jury  «rviM 1080,  109),  1127 

proof  of  exemntioB   1082,  1128 

Bf  iDun,  priiMBge  ftooi  amm. 566 


uri,   P"™^' 


atari 1029 

to  malie  lud   certify  to  tearehe* 061 

wfaen  eopiei  of  reeords  and  papers  are  evidence- .,---,-.,...     033 
mbordinaCe  mar  produce  book   or    paper   on   aubpctna   duces 
l£CMnt 868 

iniMalce  m  name  of,  cured  Iqr  judrment  on  verdict,  etc 721 

liability  for  money  received  not  ajtectrd  by  diKharje  of  in- 

•olvent  debtor 2184 

■nnming  lo  an  a«,  without  authority 14 

of  court  of  record,  may  be  punished  for  mtaconduct 14 

taking  fees  noi  pre.ctibed  by  law  prohibited 32S0 

for  aervicci  not  retidered  pnrfltbiteil 3281 

treble  damagei  for  iltegslly  tailing  fee* 3282 

fee.  tD  be  fncluded  in   icfount 3286 

may  cbarge  Itrs  patd  for  nathi.  postage,  etc 3291 

fee*  to  be  paid  before  paper  transmitted 3292 

II.    ACTIOHS  IT    AND  ■CKIHaT. 

1.  GtnirtI  pravisioHi. 

juriidiaion  of  juxlce'a  court 2S6S 

aoliong  against,  on  causn  BiHsing  before  (era 192T.  1028 

action  by,  upon  cause  trhich  accmcd  before  term..  ]a2«.  1028 

action  by  taxpayer  agaimt,  to  prevent  watte 192S 

■ctiona  on  official  bond,  -lee  "  BoKM,  V." 

deslanadan  of,   by   name  of   oilice  in   hsbeai   corpui  and 

cAiora/i.  .  .   .' 2024 

node  of  tm\<x  of  certiorari  on 2130 

Iniunciion  aaainM  acta  of  state  oflicera 605 

not  r«<|airad  to  five   lecurlty   for   provfaional   remedies. 

etc. 1900 

UalHlitjr  In  ^masea  for  arrest,  attacfanient  or  injunction 
impropcrlv  granted.  .  . 1000 


■ttacliRient  in  action  tor  misappropriating  public  fundi,.     637 

mrffication  of  pleadins)  by 62fi 

vuver  of  obiection  of  non-joinder , . .  1929 

for  oflicial  iclr  or  omisiions  triable  where  cause  of  actmn 

■rose 9«! 

doth  doe*  not  abate  action  by 7M 

•occeaaor  of  public  oIKuer  may  contlnae ~M 

MibMitution  of  aucceuor "PM  1980 


IHDBX. 

II.    ACTIORI  H  AHt>  kOAINI 

1.  Gintral  previiiam  —  Continu 


n  "  body  of  offi< 


proceediogi  to  colieci 


2.  Action  to  iry  lillc  la  oKct. 
^™"to''?iA™"^ 


t  pablic  uWn,  diil  or  bB- 

joinder  of  relator  ai  party  plaiatiff ..,,-. - Ufil 

compenaation  of  atiomn-fenanl  whcB  rdator  (oiacd IM 

right  of  ctoiinaol  may  be  Iricd  in  actkni  agaiiut  imB- 

Iwni IM 

triable  of  right  by  jury 1>* 

claimant  <□  asiumc  office  after  judgnent  In  his  f>T«r...    IKl 
lo  deoiand  boolii  and  pwen  after  ji  ' 


fitiil  judgment  of  oniier 

fine  may  be  impOKd  upon  umrper  by  jndff 

action  for  damages  againat  uaurper 

preference  of  appeal!  iniolvii^  title  to.... 

S.  By  people  lo  Ttcovtr  public  fundi,  tie. 


allhoufih  anolher  action  peodiDg.  .  ■ . 

atay  of  other  doueatic  actiona.. .....,.,. . 

partial  ID  other  aciiona  lo  be  brought  in.. 

judgment  or  order  rciiutating  in  munlcipali 
petition  by  municipality,  etc,  fbr  fi 
■Itorney-gencial  to  b^ng  ictiitn  for  pe<vl*- 


S«e  "  Bonds." 


Old  ammra. 

□Ilicers  and  ptliates  dempt  from  Jury  lerric*  In  Hew  VoA —  }£ 
proof  of  enempiioo *^ 


OmI  ■■!■»■. 


court   raay_  .upply  witti 
MVpljing  in  autrogate 


INDBX. 

On*Bda«a  Conuty. 

iiil  libtrtJH  lor j« 

feci  of  sii[Tog»Hy'»  (tcaographer  in 2|lia 

OatkFlo  Cvnntr-  ^^ 

per  diem  allownnce  of  gr»nd  and  trial  jurors 3314 

Onl  PleadlnsB. 

aboliahed   in  mandimas    3000 

petition  or  aniwer  in  turroKMe'i  court  may  1)«  prnented  orally.  £983 

allowed  in  justice's  court 2040 

in  marine  causes  in  city  court  of  New  York S18B 

OrsBRC  CoaMtr. 

Mrnographtri  for  supreme  and  county  court* 856,     257 

allowance  (o  frand   and   trial  jurors 8314 

mileage  of  jurors 3814 

deiinition 167 

in  snrrogate-s  court  defined 36M 

"  order  '"^  refers  to  order  In  civil  action  or  proceeding 3343  , 

incladed  in  "determination"  in  provi^ns  as  to  certiorari....  2146 
"Anal  order"  in  surrogates'   proceedings  defined.............  '^Wl 

must  be  in   writing 707 

in  N.  Y.  city  conn  to  be  made  only  by  ■  JDStiec 327 

in  county  court,  who  may  make 351 

who  may  make,  out  of  court,  icitboul  notice 7T2 

by  whom  made  vacating  and  modifying  orders,  without  notice. .     773 

powers  of  conniT  judne  eipressly  conferred 7T3 

itaying  proceedings  longer  than  twenty  days 77.1 

in  proceedings  begun  by  stale  writ 1997 

to  show  cause,  granting  of 780 

when  returnable.  T80 

affidavit  to  be  served  with  order T8Z 

when  new  application  for,  prohibited  after  refuaat 776-778 

publication  of  order  to  present  claims  of  creditor) 780 

relief  against  default  within  one  year 724 

stay  by.  excepted  from  period  of  UmiUlion 406 

of  N.  v.  city  court  mav  be  served  within  state ^38 

enforcement  of  order  in  surroeate's  court 2Be6 

costs  upon  orders  of  surrogate's  court SSM 

review  of  order  by  judge  of  court  other  than  that  In  which  ac- 
tion pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without   notice   r  18J8 

may  grant,  when  applied  for  without  notice  and  refused 

below 1348 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1.104 

annulling  for  failure  to  enter 1301 

orders   affecting  subslanlial   rights   appealable   from   inferior  to 

supreme  court    1342,  1843 

what  orders  are  appealable  to  appellate  division 1347 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting   nbslantial 

riglit.  .  . 1366.  1357 

when  appealable  to  court  of  appeals 190,     W 

entry  on  determination  of  appeal 135ti 

on  appeal  from  inferior  to  supreme  court 184n 

and  enforcement  of  order  determining  appeal 18n(1 

enforcing  affirmance  or  modification  on  appeal 1320 

tosts  on  appeal  from    3230 

OrdlBaacca- 

of  rounlctpal  corporations,  proof  of Ml 

"31  C.oo«;li: 


INBES. 

on  en  in    Comnty. 

albnancc    lo   grand   and  trial  jutori 3ZU 

tHnr^mo,  RecorAcr'a  Conrt  of. 

>  court   of  record 1 

civil  jurisdiction SIM 

p»p«a  and  records  Iranaferred  to  county  cl«rk"'!!"!"*.!!!I^  SIM 
power  of  supreme  court  in  aettocs  Iraniferred 31W 

application  of  nrovisioni  of  Code ,. SMI 

leciion  3301  retatinE  to  clerk'i  feet  not  applicable SSIt 

OvcraerF  of  HIvhwars. 


Overseer  of  the  Poor. 

application  by»  lor  com 


may  >ue  for  peneliin  for  itiays  on  liiffiwayi . . . 
when  proceeds  of  sale  of  airayi  lo  be  paid  to.. 
naj  sue  for  penalttei  perHin  wilfully  Ktling  animal  at  large. .  S 

may  be  allowed  to  appear  in  action  for  penafliei  by  BDOlher 3 

tettleiDcnt.  etc..  of  penally  with  private  perton  doet  col  atEcct 
right  of  action   3 

P. 

how  wrilteri,  printed  or  typewritten 

weight  of  paper.    — 

tupplying  Ion  or  withheld 

costs  of  proving  genuineneas  after  dtnuind 

certain,  may  be  ordered  to  be  destroyed 

may  me  to  annul  marriage  of  child  under  age  of  conaent 1 

accounting  when  acting  ai  suardi*a  in  focaga —  3 


Partlea. 


infant  entitled  u  lue Mi 

infant    pUiniiifs    and    defendants,    see    "  Ghauuahi;  "    "  Ik. 

prosecuting  or  defending  as   poor  perlons.  s«e  "  Pooa   Pk*. 

tr"usl«  Qf'eipJes*  tri;st  dehnel !!  !!!!^l!!!"!  ll^T.  ^ !     ««> 

nay  sue  without  joining  beaeficiarj M> 

wfaen  foreign  corporation  may  lue .   ITT* 

of  committee  of  proneny  of  inconpctent  person  to  (ue aM* 

tenimony   of  party   adduced    tor   *dver««  put*  BMT  be    r*- 

bHHed , MS 

oeposillon  of  parly  may  be  taken .>■...     lit 

1333  C.ltfX'lc 


INDBX. 
'-  C«atliiaed. 


of  public 
in  conde 

lit.    NEC 


Mate  DUr  be  nude  dcf  cndant  bf  reason  of  I: 

for  dinoages  to  person,  propartj  or 
executors  who  have  not  qualified  not  nec< 
naccnarr  defendant!  to  action  to  fonscloi. 
obligor  in  bond  ma;  be  made  defendant  in 


lidity  of  probate  of  will £693a 

li  from  surrogate's  court 2673 

led  in  action  by  attorney.generai  Co 

iar>4 

ndanl  in  ejectment IBOl 

when  lands  not  actnally  occupied...  in02 

1538 

.ei  in  partition 153» 

action  of  plaintiff 1B39 


oinder  of   claimants  as  partiea  defendant  on  notion  of  de- 
fendant   1 

rbo  may  be  joined  as  plaintiffs ' 

nited  in  interest  must  be  joined  as  plaintiffs  or  defen^nta..  ' 

nited  in  inlereat,  verification  by. ._  ' 


n  ref<iwn«  to  join  a*  plaintiff  to  be  node  dcfEDdani 
rrer  to  complaint  for  misjoinder  of  '  '   "'" 


beneficiary.... _ 449 


t  ^"^ns'sevCTafiy  liible'not' to' affect"  left 
Tigbt  to  relief 


cntr*  of  ludpnenl  against  one  or  more 

persons  joinlly  Tiable  renrarded  aa  one  in  action  anins 

defendanta  aevenlly  liable    

Joinder  of  plaintiff  .ith  .herifl  in  action  in  aid  of  attachment 
persona   clairoinB   interest   may    be   joined    as   defendant*    in 

who  may  be  i'gincd  a^' defendants'  'in'  acti'on  fflr  nuisance^ '..'.' 
waiver  of  objection  of  non.joindcr  of  public  officer 

^ln?eTofT.^s7.'"lain!iffrin'acti^'io'forecion'm'edu'n 

ltE03 
IWB 

UN 
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Parffea  —  CnatlsiieJ. 

V.  BkiMOiNc  IN  ADDiitoHM.  rMTin. 

nrtja    nccasiTT  to   dctvnnination    ot   conLiuveiii   nnst  It 

broughl  in M 

peiwm  internled  nuj  apply  ID  be  made  a  party fl 

aupplnnenlal  lurnmons  to  be  served  on  defendaota  brou^  in.  0 
procevdingv  to  bring  in   parttei  on  d«tb  or  transfer  of  id- 

panieg  neceuary  to  partition  to  be  brought  <D  in  acljoa  Cot 


after  appeal  from  vi 
additional  parties  m: 

VI.    SUBSIITUTIOW    Of    MIT 


afiected   by  cbanle  <( 


■CectdTb] 


bond  or  underlakiDg  not  aCectdTbT  change  of  putiea... 
appointTncut  gf  idixiiniBtrator  on  application  of  party  to 


en  devolution  of  liabilitr ['.'."'.""['.'.[W"'.'.'.'".  » 

of  repreicntative  on  death  ef  lole  party ^ 

aUy  liable •> 

remaining  partici TM,  JJ 

of  defendant  on  interpleader.. 


appeal  not  heard  until  nilMitBtion. 


n  death  of  party  to  partiti< 


3  in  actions  against  •heriff..  lOJ* 
itiS  in  partition ^ 


of  officer  of  unincorporated  a 


of  defendant  in  place  of  ■lieiifF  alter  diachaite  "^  *  -^ 


controveny  ai  to,  may  be  subject  of 
petition  for  sale  of  property  of  infan' 

juriidiction  of"  cVunty  Vo'uri! '. '. '. '. '.'.'.'. 

I.  Who  may  ihihc;  PAariEi. 


"7„" 


laindermen  aobject  to 
■ing  by  authority  of  si 


class  aa  partiea. . 


wbo  may  be  plaintiff. .      ... 

Koper  pirtiei.  at  eleetion  of  pUinliS. . 
nor  may  be  made  parly.... 

security  by  jiuaidian  ad  liUm 


INDBX. 

Partition  ~  CoMlBiied. 

L  Who  uai  mibg;  rAiTiu  — CootiniMd. 

(Ubatitution  mad  lupplcmcncal  luiuBMni  on  death UM 

>U>tc  Duy  be  nude  partv  dcfcndioc 1B94 

tumiponB  inay  be  Krved  on  allDrncx-gcDcril  lor  lUIe ISM 

II.    SUMMOKS;    TLUDIKC;    IRIAI, 

■ervice  of  (uminoni  on  unlmown  owntr* IMl 

properly  lo  be  dwcrilwd  witb  conimon  cenainlr 1M2 

complaml  to  state  interests  of  pHitiea 1542 

owner  appointed IDSS 

■aiwer  dut  controvert  IntemI  of  plaintiff 1H3 

■tatemenc  of  defendsnt'a  intereM  in  complaint 1B13 

claim  of  title  of  co-defendant ]B43 

triable  wbere  properly  situated BA 

ianiei  of  tan  IriaWe  by  jury IBM 

on  default,  etc, title  to  be'werUiWd  biVourl'Wfare'iDter'- 

locutory  judgment 1545 

inierlocHlory  judgment 1548 

recording  judgment  in  each  countjr  where  landa  are 1585 

■ddilloDal  allowance  to  plaintiff 33S2-S2S4 

when  action  settled  before  judgment 3253,  S264 

compuuUon 8263 

aiuveyors'  and  commijsioneri'   fees 3368 

■d)uitment  of  rent!  or  profit)  between  parties 1689 

in.  CouuiisioHua  TO  u 


to  make  partition,  or  report  that  nme  improper 1B5I 

may  employ  lurreyor   IG52 

■U  niul  meet    but  acta  of  majority  valid 1554 

npOTt.  15H 

f*ca  and  expenaea   1B55 

to  be  taxed  and  paid  by  plaintiff. 1555 

confirming  or  setting  aaide  report 1C56 

fioal  judgment  on  report 1657 

in  action  by  infant  plaintiff 11(34 

IV.    ACTUAl.  »A«TITIOH. 

"dininci  parcel"  defined   3343 

when   partial  partition  directed 1547 

■ucceasive    partial    partitions    at    interests    of    parties    ascer- 
tained    1547 

severance  of  action,  when  partial  pittiiion  directed 154T 

aetHaBi  off  shares   in  common 1548 

•ettiaf  partition,  when  to  be  directed 1548 

dWialnn  Into  parcels  and   albtment 1552 

deugnating  boundaries  of  acparale  parcels.-...-.-...,.-...  1553 
lien  attaches  only  lo  pari  assigned  to  share  charged  with  lien.  1540 
division  when  dower,  curtesy,  or  estate  for  life  or  years  eijsis 

division   among  remaindermen  or  reversioners 1553 

■gainst    whom    final    judgnieat,    nalcing   actual    partition.    Is 


judgment  to  direct  delivery  of  possession 1568,  lOtS 

order   to    sheriff   to   deliver  posaetsion   when    distinct    parcel     

■Hotted ISTB 

compensation  id  aiualiie   1587 

not  awarded  against  unknown  party  or  against  infant,      i 
unless,  etc k.i(.ii.)f)|yK. 


IV.   ACTOAt. 

cotlcciion  of  cotu  agiioit  unknoini  a 


:  dlncled UK 

red  in  acEion  by  remaindcriDcii ~ 15S3 

1  Qf  inlcilocutoty  judgmoit  on  report  tkal  \ 


.  for  purchaK-Btaacy 

pnrctwM-Rionty 


Snal  judgment  contirmins  

whom  final  judgmnit  c 


SaHtfeelioK  of  litat. 

Auction  for  ule  tree  frnn  Ken  of  debts  of  decedeat.  I5S 

proxeds  to  be  paid  inia  court tSf 

withdrawal  of  tbarei  of  proceedi IStt 

Tcfereace  to  tntiuirc  as  to  lien> ISO 

publication  of  aoljce  to  prore  Ilcns IM 

report  of  referee IB*! 

paymcni  into  court  to  satisfy  lieu  on  ibaics ...  US 

applicntion  by  lienor  fur  iDOiKy  paid  into  coart I5U 

paymrnl  and  lati  if  action  of  licDi  on  undivided  dure*.  ISB 
proceedings  to  getlle  lien)  en  shma  not  to  delay  pay- 


payn 


— .  ..   right  eilsls  In  entire  property ISC 

free  from  dower  risbt 15> 

cnt  In  grosi  In  satislsction 1S6S.  IW 

Iment      of      one-lhird      procecda      for      benefit      of 

rcr LSQ8,  15« 

nion  of  inchoate  right  of  dower  and  future  cilatea.  IET« 

«  lo  husband  of  inchoate  right  of  dower ISTI 

uiiOH   of  frocttdi. 

awarded lis* 


tiara  of  infants   

hnestacnt  of  (hares  of  unknown  and  absent  mrnen. . 

dtatribulion  of  shares  of  unknown  owners 

bireatmenl  of  procerds  paid  into  coott  for  benefit  of  t. 


■  imi.  vx  ' 


INDEX. 
Partition  —  OeatlBUed. 

■pfilicBiion  by  guardian  or  commillce  for  autboritjr. , .' 1SW> 

notice"  of "ap^kfliiJIn  " ! ! ! ! ! ! " ! ! ' " ! ! ! ! .' ! ! !  ^ ! ! ! ! .' ! ! ! " ! .'  i  I  issi 

to  superinlenden(  of  tiatr  in«ilulion 1680 

court  mir  authoriie  paiiition ISK 

authorttr  lo  guardian  or  committee  to  execute  relelies 1SS2 

e«ect  of  relesMa 1583 

VB.  Ih  tCTUm  nn  WAttx  ay  joint  tihaht. 

vhcn    entitled    lo   partition im6 

interlocutory  judgment  for   1867 

r«f»ren(e,  etc.,  lo  ascertain  righW  and  iniciesta 1607 

necesMrjr  parties  (o  be  brougni  in I6B7 

deduction  of  damagcB  from  defendaDt')  ahore 1668 

PavtMMB. 

partner  of  defendant  may  apply  for  diacharEc  of  attachment 693 

undertaUnr.    694 

application  for  relcaK  of  property  from  levy  against  partner, ,  ■  1413 
IcVy  of  execution  on  inlereit  of  partner  previoualy  attached 141S 

aolution 1M2 

non-joinder  or  misjoinder  of  defendartta  In  action  against  firm 

engaged  in  transportation    . , .,.,,,-,...,,.,.,..-...  1D(9 

filiag  itatemenl' of  nunes  of  partners  ««iged  in  transportation.  IMS 
separate  aelion  against  partner  not  sued  or  served  In  original 


^ 


in  for  dissolution,  actoi 
divharge  of  insoWenI 


Pateata: 


preaumption  of  payment  of  jddgmmt.. gTfl 

partnl,  avoiih   preaumption  of  saltsfactuui   of  judnnsnt.. ....      ».0 

proof  of  payments  by  a  municipal  corpwition  or  officer  tiiereof.  MIe 
rkTsrnt  listo  Conrt. 

discharncs    drposlior    from    lUbillty, ......... ,. 748 

™mSi™11cr  to  fn8l?l'Hl'"l'roeecd'ings  to"  enforce  iodginents.'ete! '  74* 
compIroUcr  may  examine  hooks,  etc..  of    banks,  etc 744a 

?rn^er"?f '^n*^'  /nT.e^SruU^lo'S.lJStJ^tU^^rer;;  "^i:  'iU 

designation  of  banks  of  deposit 748 

court  may  direct  pavment  of  funds J«' 

Investment  of  funds   747 

title  lo  securitin    749 

actions  on  wcurlties    ,-.-.. i*^ 

transmission  of  title  lo  suecesior  in  office.......... 760 

payments  to  be  made  only  on  certified  copies  of  orders 751 

custodian's  books  of  account  j" 

it.., » ...  ..I™";'  "",'"'"•■  <•"'  <"  '■"""  '• "'  °"'  ,,„ 
i.;°S.°E,  St,' OTriTt'n™  v;,ri:  :::;■.::;:::::;:; . ;:;.;.  ktt 


INDEX. 

PaVBieat  iBto  Court  —  CoBtlnaed. 

on  under  .Iter  lutl 73S 

notice  of  depoiit 733 

to  eStct  oncellBtion  of  notice  of  pendeiicy ]«T1 

In  partiuoB,  on  ule  Irm  from  debt)  of  dcceiied  owner >53S 

10  »»li»(y  liens  on  iharel.. 1561 

ipplicntLon  by  lienor  for  money laGl 

pgyment  and  aatiifiction  of  lient  on  lands  Mid UA 

foreclosure  by  action;  surplus  nonevi... 1633 

after  judgment  to  stay  proceedines 163S 

foiecloiure  by  advertisement;  aurplas  on  tale 24M 

petilion  of  claimant   2«0 

notice  of  application   24M 

when  and  lo  whpm  appKctiion  10  be  made 2«M 

order  tor  dislribulion   8*01 

reference  of  applitalion  2Wi 

when    letters    issued    on    decedent's    estate    vithio    four 

years 24M 

In  aurroiate's  court,  to  be  mode  to  county  trcaiurer 3SS: 

control  of  nirrosile  orer  ZUT 

docketing  decree  directing 3(53 

amount  of  debt  not  due  wben  accoant  Kttled 270 

of   legacy    or    distributive   sbare  of   infant   wbo   bit  no 

general  guardian -^-.,.- ^-. ,,,--, .^.-.,   g74< 

proceedings  of  real  property  sold  to  pay  decedent's  debts.  2760.  STM 
£UTpluB  money  on  loreclosura   vjthin   lour  years  of    b-  

hoV'SStrihrnS.  *,  '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.',■.'.■.'.■.'.'.■.'.'.■.'.".','.','.'. '.   2TM 
•a  security  for  caacelUtian  of  notice  of  lu  tindnu  in  cred- 
itor's action MJ4 

in  actiofi  lo  foreclose  mechanic's  lien 9US 

on  confirmation  of  Inaul^tlon  utider  writ  of  aweasmenl  of  dan- 

agct.   IUA-2119 

compensation  awarded  in  coDdemnation  proceeding 3m 

FCBKltT- 

I.  Whim   incdmid. 

not  incurred  by  act  eonformitig  lo  deeialon  of  appellaM  <K- 

vliion  before  reversal  IMI 

for  disobedience  to  lubpcena 8B3,    ■• 

to  notice  of  eommissionert  of  jurors  of  Nev  Ytvk  to 

testify  to  liability  to  jury  service ICtB 

(or  omission  of  clerk  of  court  in  Hew  York  to  certify  failure 

to  nertonally  serve  maiority  of  Band 1101 

for  refusal  of  information  to  commiasloner  of  jurors  of  K» 

York llffl 

by  juror  for  taking  gift  or  bribe IIU 

for  bribing  or  making  gift  to  juror UM 

1^  attorney  for  deceit;  treble  damages TO 

for  wilfully  delaying  action;  treble  datoaget n 

for  neglect  of  clerk  to  d«k'et'iudgraenl.'.' .'.'.'/.'.'.'.".' .'.'.'."  i! ! '  IMS 

by  sheriii  for  inegularlly  in  sale  of  realty  on  execatlon ^  1<M 

for  wrong  delivery  of  challel  taken  in  replevin 1TO7 

for  illegal  ule  of  liquors  in  jail IX 

for  removing  notice  of  sale 138S,  2773,  SOW 

K  oatTi  of  creditor  of  insolvent  debtor 2Ua 

ge  debtor  tak«i  in  execution  on  Juslka's 


for  wrong  delivery  of  chajtel  reiilevied  in  justice" 


eltinB  animal  at  larfc.. 
183H 


INDEX. 

Pe»«Ity  — Contlmned, 

I.  Whek   incuhhd  —  Continued. 

habeu  rorpus:  fnr  rrtiiMl  lo  obpy  writ  to  bring  up  to  IMtify.  2014 

for  rffusini  to  iotte  writ  10  inquire  into  detention....  2020 

for  dinbeying  order  for  dUchari^ 204!) 

for  illegally  recommitting  dilcliarittd  priioner    20S1 

tf^   NHkr^BliiuT    r.r;>nn**    t^    •vn!<1    writ-  ^OT*.'* 


i  copT  of  vtiraM  or  mandate   to  detim 


7L  AcTiom  roi. 
1.  Central 


for  penillic^an^inTl^^irHtorB'and'storhholde'rs'of 

bank*  (nd  monered   corporations    S94 

toinder  of  cauira  under  fisheries,  frame  and  forest  law. . .  484 

Joinder  of  causes  under  agricultural  law   484 

order  of  arrest  In  Ktion  to  recover 549 

triable  where  cause  arose 963 

place  of  trial  of  action*  for  oSencCB  committed  on  takes, 

rivers,  etc S88 

of  actions    for   penalties   tor  trespasses  on    forest 

preserve MS 

coUection     of    penally     in     forfeited    recogniiance,     see 

"  RlCOGNIEAHCIS." 

\y  officera  of  couoly,  town,  etc.,  to  recorer  statDtory...  1626 
1928 

barred  by  payment  of  fine  in  mandamna 2000 

coats  when  recovery  by  slate  is  less  than  »50 3*28 

jurisdiction  of  justice  over  actions  for 2982 

order  of  arresl  in  juslice's  court    288B 

indorsement  upon  execution  on  iustice'i  judgment 3020 

conKnement  on  eiecution  acainit  person  on  ludnaent  for.  1)082 

}url>d)etlon  of  Albany  city  court   B22S 

of   Troy  justice's   cotirt   322S 

2.  Adlen  &>  Halt  for. 

by  attorney-general  or  district  attorney 196> 

to  be  brought  in  name  of  people lBe4 

concurrent  jurisdiction  of  supreme  and  JDStice'a  courts..  l»eZ 

disposition  of  money  recovered 1983 

rrference  to  statute  to  be  indorsed  on  summons 1964 

"^^'led'  sSSi. '." ,"  .".  .'!"^**.'.  ™™. .."...  .*."."  .  "^ .  ?  1964 

district  attorney  to  pay  eoUeclions  to  county  treasurer. . .  1987 

to  render  account  of  collecllims 1988 

t,  jleHen  by  prhatt  ptriim  for. 

person  specislly  aggrieved  may  sue 1863 

when  common  informer  may  sue 18M 

common  informer  to  compromise  only  by  leave  of  court.  18W 

officer  authoriied  to  levy  execution 180B 

cantiot  be  countermanded  3895 

reference  to  atatute  to  be  indorsed  on  summons..-.-.-.  1897 
reeoverr   where    statute    imposes    penalty    not   exeeedinK 

q>edfi(d  anm „..,  1888 


( 


DoliiHihyGoOgle 


falieir  totlfTlnB  tt  trial  of  cidm  of  lUrd  t>«tr  to 

falK  intenireUtian  by  inteiprtur  cil  a<r  court  of  New  York. . . 

f*l*e  »re«rio(  M  to  qusllficatkint,  etc.  oi  jntun  in  Hew  York 
county.  1 

Perp«t«>lton  at  Teattm*Br> 

See  "  DerosiTiOB*;  "  "  Evicehci,  VIL" 
PepaoM«I  I>Jar7. 

defined _. « 

for  perional  injury  resuUiriB  from  neiliieocc. 

j<dnder  of  c«u»e>  of  action  for 

pleading  muter  in  mitigation  of  danagn 


.halemcnt  by  death  after  verdict 

.ical  examination  of  plainlifF 

isilion  of  hospital  phyiiciam  in  action  for.  ■ 
n  for  damafea  not  asrignable 


<n  apptication  for  judgment  b; 


.for  takhiE  or  Injurlns.. ........     Sn 

Joinder  of  cauiei  of  action  for  iniurie"  "- 


Pcratiiiitl  PFop«rtT- 

"  iniury  to  property"  defined SSO 

lefined  in  suirosate'i  practice. JSH 

n  action  for  damase*  to ,     ,._ 

virrant  of  attachment  in  action  in  jDMlce'a  court  for  injtiry  to.   3KE 

eiempl  from  fury  lervlce lOOO,  lOm,  UST 

proof  of  exemption   1083.  lUS 

Fbyalcal  BxamlBnUOB. 

of  plaintiff  in  action  (or  perional  lojuriea... .     Sn 

appointment  of,   for  jails UB 

order  of  arrest  in  action  for  nnlprvctke 5« 

not  to  diKlDse  profeasional   information 834,     B3S 

may  testify  when  validity  of  will  at  isiue SM 

teiiimony  of  hojpiial   physician  in  action  for  peuoaal  inJDrica 

to  be  taken  by  deposilion gM 

reference  to  talte  deposition  of  ho^tal  physician gM 

order  for  subpoena  to  hoipit:.!  physician 83S 

service  of  aubpona  on  hospital  physician tW 

exemption  from, jury  service 1030.  108J.  im 

proof  of  exempuon   1088,  iStt 

miademeanor  (o  give  false  certificate  to  jurot  in  New  York UM 

false  certificate  to  juror  in  Kinis  county  a  miidemeanor im 

profeisional   instrumenis,   fornlture  and  library  of  bousehoMer 


INQUX. 
1  againgt  commiiilaDcrt  of.  In  city  of  Hew 


cmpt  from  jury  •ervlce 1081,  1 

oof  of  < ■ —  ""~"   " 


f> 

f  CKCiDiilibii  10S2,  liza 

Flalktiff. 

S»    "  AmUlAMCIl  "    "IlllAHT»i"    "PMItM." 

Stt   "  Amva;'' ^^"  CounjaKTs"   "Cimomuu;"    "  Kinvt  " 

L  GiMEiAL  Ftovisions. 

certain  pleadings  nujr  be  ordered  (o  be  deitrored Zl 

must  be  in  English  language  22 

numbers  may  be  expressed  bf  (igutes 23 

uiplieition  of  general  provisiont 518 

hWaily  conslrued. Gl> 

to  be  subscribed  620 

in  marine  causes  in  N.  Y.  oily  court  may  be  oral  or  wrilten.  3180 

time  of  lervice   020 

in  city  court  of  New  York S198 

relief  between  co-defendants  G21 

■crvice  of  answer  on  co-defendant 621 

coart  may  order  bill  of  particulars. .........,,.»,, 681 

frivolous, —  judgment  on 637 

notice  of  motian  on,  in  N.  V.  city  eonrt 3101 

sbam  defences  to  be  stricken  oat 638 

notice  of  motion  on,  in  N.  Y.  city  coort 8161 

frretevant,    redundant   and    scandalous   matter   lo  b*  airtcken 

out  54B 

indefinite  and  uncertain  allegations 546 

motions    for    judgment    on   plesdingi 541 

if  order  of  arrest  issued.  pfaintifC  muil  prove  (llegallon   of 

fraudulent  misanpropriatlon 540 

altecation  of  fraud  must  be  proved,  wben  order  of  arrest  is- 

nied  for  fraud  54> 

supplying  lost  pleading!   726 

refief  frSmdefiiull 783 

to  be  filed  824 

striking  out,  for  disobedience  of  order  to  discover  books,  etc.  808 

For  disobedience  to  mbpcena 853 

when  issue  arises 9«3 

of  taw 964 

of  fact 884 

copy  to  be  furnished  to  court  or  referee  on  trial 961,  lOia 

to  be  inserted  in  judgment- roll 12aT 

notice  of  motions  on,  in  N.  Y.  city  court 8161 

IL  Vevtiid  mxadisos.     See.  also.  ■'■  V«t»icATio»." 

when  verification  required  623 

■llentions    deemed    made    on    knowledge    unless    otherwise 

ft-ted. 524 

denial   of  knowledge   or  information   deemed    allegatioTi   that 

denials  and  allegations  must  be  stated  to  be  made  by  party..  <^ 

term  "alBdavit*  includes  verified  pleading SMS 

III.   VAtlANCI. 

when  material B89 

proof  of  prejudice  neceawry SM 

•mendment  discretionary 680 

immaterial  variances MO 

dlstingsisbed  from  failure  of  proof Ml 


( 


INDBX. 


■mended  pleading  to  be  MTved S43.  TM 

eff«t  of  iailure  la  ansirer  or  dannr  to  ameadcd  pttadinc UI 

miiUkei  in  names,  sumi  of  noncr,  <Ute>  and  ddcriptiOD  of 

property  cured  by  judgment  on  verdict,  etc TZl 

omiuion  of  necenair  averment  cured  t^  Judcment  en  Tcr- 

nlipleading   or  InsuficieDCir  cured   b;  itidginent  on  verdict, 

power  of  court  to  imend  b^  inserting  material  alleaatioo.  ■ .-  TSS 

by  conforming  pleadinKi_  to  proof.... TO 

court  may  direct  aciiDQ  to  reUiD  place  on  calendar 7X1 

order  of  court  required,  encept  etc —  TXi 

paner  of  referee  to  illow  lOU 

to  anow  at  trial  V/U 

to  allow  a  party  to  plead  aDcir  at  trial lOU 

.V.  StrrruMiHTAL  rLEAoinci. 

when  allowed. 6M 


death  or  diubtlity  of  parly TM 

tn  acilott  for  wute  after  judgment  of  partition —  MS7 

VT.  JoiNUii  or  CAuaaa. 

demurier  to  complaint  for  miijoinder  of  caniea 1M 

trhen   permiited;  generally 01 

causea  (a  be  seprately  stated  in  complaint 4R 

when  action  relatei  to  real  property 16Br 

in  replevin !«• 

in  action  by  people  against  rame  defendant > . .  IWt 

of  grievances  in  allernaiive  mandamus SDIf 

\1I.  SrEciric  rLEAS. 


it  pleaded . . 


In  mitigation  of  damagei  

plea  of  juaCification   In  libel   and   slander   does  not  bar  evi- 
dence of  mitigating  circumstance* ! 

Vtll.   IM   inCITIC   ACTIONS. 

ifgoinjt  txtculBTt  and  adminutraltrt. 

first  served  or  fiHt  appearing  to  answer  complaint. ......  t 

Beparale  answers  by.  only  allowed  by  direction  of  court.,  t 

lack  of  aasris  not  to  be  pleaded  In  action  againit t 

eieculoi,  SIC.   not  personally  liable   for  debt  for  Itidtr 


wben  corporate  existeace  put  in  issue  by t 

waiver  of  raisnofflcr  by  failure  to  allege  in  uuwtr 1 

eKteniion  of  lime  to  answer  or  demur  in  action  on  bQI 

order  for  trial  to  be  lerved  wilb  answer  tn  ac^  oa  UO 


VIII.  In  iriciPic  actiohs  — Coatioiitd. 
Crtditer'i  action  afoiWt  tuirt,  tU, 
description  of  Imnd*   ■•■■ 

•JctctiptioD  of  properly  In  compi 
cPDpUint  to  Kt  foitli  nanw  of  h 


Libtl  and  ilandit 


at  bar  evidence  in  milintion. .  686 
need  not  b«  alleged  wncn  un- 

■D leoe 

ori!  pleading! S080 


rules  ol, 

PP 

cable  to  alterna 

ive  wr 

t  and  return 

awtl,  S0T7 
20S0 

tic 

n  cannot  be  utr 

cleno. 

MM  •        iota, 

y 

m  in  action  for  di 

i-orceo 

Partition. 

complaint 

p^ 

:'i3-."":."° 

executo 

r.    etc..   of  dece.«d  ^^ 

SiS 

property  in  complaint 
tite  interests  of  partie 

itat 

St  in  con^ilai 

"'■■■■  J«l 

e  of  co-defenduil IMS 


Ripitvin. 

joinder  of  causes 

illegalion  of  wrongful  lBkiT^8  in  complaini 

•B«Son*Tn'*an"wer  'of" posLBslon^Sf "li 
cEattel  was  distrained  doing;  damage 


UC  In  maooATu'   COCaTS. 

pctltian  or  answer  mar  be  presented  oriUy. . 
written  and  verified  pleading  may  be  requin 
by  whom  verified ..- ..•-«••> 


(] 


INDSX. 


Ple«dlBV  —  Con(tnBe<. 


g  forth  a> 


amendment  on  decision  of  demurrer 2»3B 

bill  of  particulars  SBO 

iniRislerial  variance  to  be  diBrcgardld S»U 

amendments. 2»44 

coanCerclaims 294S 

of  party  eiiing:  or  sued  in  representative  cipKJiy :^Mrt 
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leniipony  may  bs  received  in  Bdion  involving  title  to  roll;. 

inability  of  witneu  to  illend  mint  be  ibowo 
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■  orooerty  "  *iclude=  rents,  income  and  increase  of  property, 

notice  of  application  tor 

■ppointneni  of  temporarjr  receiver  without  notice 
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action  on,  to  be  brought  in  name  of  pc^l* KM 

I.  Or  DocDHENTi,  coMvatAacBi  are. 

must  be  in  English,   abbreviiitiont B 
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decree  of  proliale  of  heirship  may  be  recorded  as  deed 2Hj; 

decree  vacating  or  modifying  decree  of  probate  of  heirship...  3$J$ 
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bond  of  special  guardian  of  infant 2899 

tmM  company  may  be  appointed  special   guardian  of  infant 

without  Mcuriiy 2353 

prosecution  of  bond  of  tommltlee  or  special  gnsirdisn 2353 

■ppllcatimi  to  be  referred   2354 

final  order  directing  sale  2850 

heating;  renort  of  referee.. 2354 

""^^"for  ap'?^«l  T!^'  .'.". .".  ™"  . ."  ."...'..'.V". ... .°  2356 

Btecution  of  conveyance  on  approval  of  sale 2358 

effect  of  conveyance   2398 

proceeds  of  sale  deemed  real  property 2369 

dtsposal  of  proceeds  of  sate  oti  death  of  Infant  or  Incompe- 
tent    33S9 

Infant  deemed  a  ward  of  court 238(1 

fiapMition  and  lnvesiment  of  proceeds  of  sale 2381 

periodica]  accounts  to  be  filed  bv  cuaiodian  of  proceeds 2301 

dispciitian  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2381 

priOT  Fsiairs  or  righu  may  be  included  in  sale  by  consent  of 

holder 2382 

uJe  of  dower  right  or  estate  for  life  of  infant  or  incompe- 
tent for  grow  sum    2363 

debts  of  infant  or  incompetent  to  be  paid  withoot  preference.  2364 

V.     PkOCBHiTNCS     to    sell,     MOaTCACl!    0«     LKASI     PBOrEITY     or     DECE- 


,t   property  subject 


., --  property  may  he  sold 2T4B 

"funeral    expenses''    defined 3T4tl 

«hen  petition   may  be   presented 2TJ0 

who    may    petition     2750 

extension  of  creditor's  time  to  apply  when  action  pending. .  2Tr>l 

notice  of  pendency  of  action ST51 

time   for    application   on   recovery    of   property    fraudulently 

conveyed 2751 

contents   of  petition    2730.  2752 

Inquiry  to   asccrtsin   unknown    facts 2753 

sliMinn   „win    petition    2761 

:  cited  may  appear 2755 
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proof  of  judsmcnt  debu ■ il5C,7X 

decTCe  to  deterniine  debt  (ltd  li«iu I^ 

tcid  by  jury  of  qucitioni  of  fact W 

'  '  to  *talc  queatioBs Sli 

a  be  by  motion  for  new  trial  vHi.  M 


ider  directing  jury  trial  ta_^*ta_lc  queatioBs. 


■ppointmehi  of  ippraitei*   lift 

iDquiry  as  lo  loOTIffBging  or  leuins SV 

decree  lo  mortgage  or  leu« !n 

de«ree  ta  tell   St 

poitponemeat  until  controverB}-  u  to  title  determined SC 

order  of  >a1e  of  different  parceli Ot 

bow  Hie  TD>de  when  undivided  interest  exiaU 2W 

ftppllcalion   of  proccedi  of   undivided   interest   or  preccdcni 

cttBte. nt 

form  of  decree    m 

bond  of  executor  or  adminiitratar SO 

•ppoinlnient  of  freeholder  to  execute  decree SK 

failure  of  executor  or  adminiatrator  to  giva  bond fX 

order  to  sell  part  pcndiof  appeal- ---- 19 

death,   etc.,  of  executor,  etc.,  or   freeboMer  data  not  aSttt 

execution  of  decree  !T> 

auGceaaor.of  deccaaed  executor,  et&,  nuLT  complete  aale S^ 

what  credit  allowed  on  aalc -<■- --'  ^< 

mode  of  aale   S~ 

notice  of  aale  Sii 

bow  private  aale  effected g- 

distinct  parcels  to  be  sold  WDarately Sti 

peraona  prohibited  from  purcoaaios CT 

mmt  of  aale "j^ 

when  aalc  to  be  vacated Ii» 

reaale. Ka 

order  eoniirmins  Mle  gi* 

C!OnT«T«nce» —  s™ 

vhen  title  o(  imrchaaer  or  mortfacM  from  hdr  aol  aStcted.  an 

what  title  pB»ea  £2 

how  contract  tor  land  sold Vn 


when  part  of  landa  under  ci „  , ., 

effect  of  conveyance  of  deccdenl'i  inlereit   in  coBtncI  '"'__ 

In  part'of*coolVact'for'iBndlV."\V.'.*.V.V.'.V.'.""l.'.'-IS 

Irresulatitiei  not  aRectinK  Duichaier'a  title Vm 

when  appaintmei.t  of  fruardian  for  infant  preaumed JIjj 

when    payment    Into    court   exonerates    decedent'a   he^  and  ■ 

ievitee).   .       J* 

notice  of  distribution  of  proceeds |U£ 

hearing  on  diatribution   £J 

proof  of  further  debts  or  liens  on  diitributioa I™ 

■ale  of  oniold  propeHy  for  deficieney J^ 

STOOf  of  claim  to  aurptui  money •■ Sz 
eere*  for  distribution    £2 

appeal  from  decree  far  dittribulion SE 

county  trffisurer  to  distribute   J2 

order  of  distribution  amonK  creditors  and  ctalmanti JS 

eompalatlon  of  dower  in  lands  under  contract  ta  pnrehiK--'  ^ 

lorestment  of  funds  set  aoart  for  dower 23 

of  abate  betondng  to  Infant  S 

ptjnicat  of  intant'a  ihare  lo  luardtan »" 


.  ZTM 
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V,    PlOCEEDI.ICS    10    lELL,    UOIIGUI,     BtC. —  Cuitiuucd. 

dcpoiit  of  infant'!  (hare  in  savings  bank  or  trust  companr-  ■  3TM 
efltcc  of    pendency   of  anotber  action  or  proceedini  to   sell 

propeny £TB? 

wben  surplus  money  on  foreclosure  or  other  sale  to  be  paid 

to  ■urronte 2.._ 

distribution  of  ether  money  on  foreclosure  of  sal* 271)0 

when  sale  to  include  dower  right jmo 

restitution  when  aaaets  subsequently  discovered..... SsOl 

conveyance    of   real    estate   by   exceular  and  adminiitraMr   la 

holder  of  eontrict  of  sale,  made  by  decedent 28gia 

compelliHg  judicial  tiettlement   of   account  of   f rcehol<)or . . . .  2720 

allowance   of   costs   of   proeecding 25C3 

is  In  lieu  of  eonmiwioni 2S04 

Salooiu. 

justice's  court  not  to  be  held  in  room  where  traffic  in   Liquor 

authoriied 2S0S 

SaTlBKH  Banka. 

desianation  of  depojitoriea  of  eonrt  funds 746 

accounts  of  rtcnosilories  of  court  funds TIB 

certiRcsles  to  deposit  of  court  funds  758 

excepted  from  provision  for  voluntary  diuolution   2420 

deposit  of  infant's  share  of  proceed!  of  land  sold  to  pay  de- 

cedeofi  debts   2708 

Seandalona  Matter. 

■Iriking   from  pleadings   MS 

avboola. 

teacher  may  be  excnsed  from  serving  aa  juror 1033 

exempt  from  jury  service  1081.  IIST 

proof  of  exemption   1082,  1128 

not  subicci  to  judicial  iupeiviaion 1B04 

to  aetit)n  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

petition  by  regents  of  unlvcraity  for  ffissohiden 1^4 

trustees  of  school  district  majr  sue  upon  cause  which  aceinied 
before  their  term IMB,  1D28 

action  flgainit  trustees  oo  enuae  arising  before  their  term.  102T,  IPCS 

eicepted  from  iwovisiona  for  voluntary  dissolution  of  corpora- 
f"™  ■: :-:--i- MM 

CDiia  agaion  school  omoeri  3214 

Scire  Facta  a. 


ihed 1988 

e  obtained  by  action 1983 


nvalldate  process 24 


ity  clerk  i>  seal  of 


certified   copy  of   record    for   ute  In   *ame  court    need   not    be 

sealed.   9(19 

of  nrrooale's  conrt  27.  ZS07 

in   Diirtltion.    for  liens  on   undivided   interests 1561 

certificate  by  legal   custodian  of  document   is   presumptive  evi- 
dence .   . 921 

aurrntstes.  refistera,  clerks,  etc..  to  make  and  certify 0«i 


( 
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mbdemtanor  (o  itlaK,  ntg^tcl  or  dda;  to  Dufec 

to  be  mide  without  charge  for  ccrUin  itaU  ofBcen 

county  clerk'i  feci  for  mikina _. 

of  official  learchn   


Bcoret«rT  of  9(a(e. 

la  keep  Mcard  of  Beds ■ 

of  »te  aud  tena  ot  judiei  ll 

judgnieTit-roU  aonulJing  corporation  to  b^'Wled'irith'!'"!!!!!!  U> 

copy  judgDHtil-roU  vacating  Irttcii  patent,  etc.l  'to'  W  filtd 'sMl  10 

transcripl  lo  be  IransmiHtd  to  caantr  clerk I» 

order  changing  name  of  corporation  to  be  filed  with HH 

to  publiih  changu  af  nsmea  annually  in  aesdon  iawi HT 

■urrosate  to  transmit  copiH  of  wills,  etc..  of  non'rciidHUi  tl. .  3> 

icaichea  to  be  nude  witbout  cbarae  tor Bt 

Coalaoiloiii. 

included    in    lerm    "personal    injury" IHl 

on  fathei'9  death^  ictioa  survives  to  molber Ii< 


aelitn. 


when  cause  of  ictioD  accnics  for  breach  ot  a 


residence  required  to  kitc  jurisdiction.. ....,.,,. --..  lA 

when  married  woniin  deemed  ■  retidetit IW 

•ervlce   of   summons  by   publication ^  ml 

requi^tes  of  complaint jJH 

pl^ntiff's   misconduct  a  defeoce jjB 

allowance  of  iemparaiy  alimony  jjjj 

temporary  allowance  for  support  of  cUldren JJJ 

allowance   for  costs   and  eipensea JH 

when  reference   may   be  ordered 'E 

referee  to   be  appointed   by  court ■■-:,■  "" 

on  reference  of  issues,  tesdmony  aad  procceiliiici  to  le  ttm- 

fied  to   court  wit!i   report E 

judgment  to  be  rendered  by  conrt J^ 

entry  of  judgment  by   default... jjg 

■upport  of  wife  when  'atie"is'pt'^'ttff..I..l...' |!I! 

alimony  to   plaintiff }S 

fwurt  to  fegttUte  custody  and  mahttenanee  of  diildren 'ill 

atiDport   and   education  of  children iS 

rerocatloti   of  judgment ■ 

conrt  may  nnal  or  modify  directions  of  JndgiBeM  as  to  iB-  ^^ 

aecnrity'for  auRport  of  irffe  and'  childnn JIS 

•enuesiratlon  of  busband'c  propn-ty j^ 

enforcing  alimony  awarded  bv   foreign  decree Jlj, 

enforcing  suppon   by  proceedincs   for  contnnol ''" 

i»a6 
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ol  haabind'i  propcrlr  in  action  for  divorce  or  Uplralioii tTT2 

aciion    by    judgment    credimr    ior    sequestraiion    of    corporate 

property   1784 

eiemptioa  of  Mhibiu  «  exhibitions 1404a 

SFrTicF  of  Prooasa  ■nd  Papcn, 
r.  Of   iuumohb.      See   "  Sukuom*." 

II.    Or    PLIADIKOI    AMD    FAI-»>. 

provisions   for.   do   not   apply  lo  summont 802 

of  papers  on  altarueys  inider.t  in  an  adjoining  stale 00 

notices  and  papers  may  be  served  on  party  or  attorney TBS 

by   mail    797 

double  lime  when  served  thraugh  post-olIicE TU8 

lime  for  service  of  notices  in  N.  V.  city  court 3101 

charge   of  office TOT 

by   leaving   at    retloiiKt'.'.'.'.'.'.','.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  7BT 

bv  leaving  at  residence  of  party TOT 

t&w    for  service  of   notice  of  trial QT7 

bv    mail    T08 

after  appearance,  papers  must  be  served  on  attorney 768 

io  default  of  appearance,  papers  need  not  be   lerved  on  de- 
fendant, unless  cDnfined  for  wani  of  bail TOO 

on   clerk    for    non-residenl 8o0 

deposit  In  branch  post-ofBce  in   New   Vork  city 801 

on    prisoner    131 

sheriff  must  permit  access  to  prisoner  for  personal  service. .  132 

of  amended   pleadings    ...."!";!:!!!!:!!!"      543 

etJ"  "  .'?"'."..".!'".Tf!'".."'!*'!'".!"."".°'..'^''.'^     eST 
time  for.   of  pleadings  in   N.   Y.  city  court 3168 

Slated    as   defendant    SOla 

of  summons,  complaint  and  injunction  order  on  Sunday B 

of  applicalion  to  remove  ir  suspend  attorney *B 

of  mandates  by  sherifT.  elc 102107 

of  order  of  injanction    6J0 

Of  order  for  surye^  of  properly  In  dispute- 168A 

of  oSdavll,  reqniaitioa  and  undertaking  on  taking  of  property 

in  replevin ITOO 

OB  countT  treasurer  of  order  lo  pay  money  held   subject  lo 

direction  of  court   18BT 

of  petition  for  discharge  of  person  imprisoned  under  execn- 


for  production  of  tenant  for  life. 


of  order  lo  produce  tenant  for  life 2306 

of  noljce  of  sale  under  forecloawre  by  advertisement 2389 

of  order  to  shov  cause  in  proceeding  for  voluntart  dissolu- 
tion of  corporation    24Zri 

of  orders  and  warrants  in  sooplementary  proceedings 2^.? 

of  petition  and  notice  in  condemnation  proceedings 3341.  3362 

of    notices    and   papers    In    condemnation    proceedings    after 

appearance S.'MM 

of  ncticea  In  proceedings  to  sell  corjiorate  real  property 3396 

IV,  Ot  ittiMgN*.    See  "  SnrogHA; "  "  Vtemim." 

V.    0»    tTATB  WlITi. 

>Ute  writs  to  be  served  In  sune  manner  as  lummoni 1009 

habeas  cotyus  can  be  served  only  by  elector  of  state 2000 
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■•rrla*  of  Procesa  knd  Papers  —  Coatlttned* 
V.  Ot  tiATi  Wins  —  Conllnued. 

o[  h*beaa  corpus  or  certiorari  to  inquire  into  deten 
«bcn  defendant  coD<««Is  himielf .... 


altfrnativc  writ  on  court  or  )iid«... 
alternative  writ  on  board  or  bodir  otbi 


citations  and  mandates  ma;  be  lerved  )n  any  conntr SB 

nibitltuted  service  of  diation  npoa  re*ident..l...".I S3 

ciution  by  publication   tS. 

on  unknown  pennna  S3 

time  of  service  wilbout  the  (tote S 

on  corporalion .    3» 

on  infant KSS.  BK 

on  Incompetent  petsoD  3SM  !E7 

proof  of  service  o[  citation  or  aubprma CT 

general  pnnrfaions  relating  to,  applicable KH 

ot  noticea  relating  to  temporarj  adnrinlatratlon ■•-■'  3E9 


VII.    Im   JOtTlCES'   ( 


jurisdiction  ot  N.   Y.   city  court  over  actlona   for  ■ 


BoTcral  Llabllltr. 


leverally  liable « 


:t  defeni 


lefendanfs  Tight  to  relief ' 

on   death  of  partjr  {nntlr   and  aeitaallT    , 


judgment  against  one  or  more  of  defendants 

severance  of  action  on  judgment  against  part  of  defeodint*.  .. 

FVBBce  ot  AcIIohb. 

agaiosC  defendants  severally  liable  on  entry  of  judgment  agalosl 

of  causes  improperly  united  in  conq^laint --,-..-■■■ 

on  judgment   tor  part  admilled 

against  one  or  more  of  defendants  severally  liaUe 

after  judgment  against  »nie  of  defendants 

when  plaintiff  entitled  lo  judgment  on  one  or  more  canses 

of  efeclnient  when   separate  occupants  are  joined 

when  different  parties  succeed  to  different  parcels -- 

'"*"        ■    larties  succeed  to  realty  and  a  rents.... 


of  partition,  wi.„. ,,_ 

power  of  referee  to  direct  action  to  be 


DoliiHihyGoOHlc 


fham  Pleadlusra, 


I.  Attbhdakci  d. 


rewirds  othtr  thsn  f«M  sll'owed  by  1»«  prohi 
pri«n«  may  be  coniwyed  Ihnwgh  .nolher  w 
cuatod*  of  una  »nd  prisoners 

ited... 

17 

.  IBO. 

of  prisoners  under  federal  process 

Jrils,  process,  etc.,  must  be  delivered  to  new 

hiri'lf'.' 

.  133, 

1S4 

r  up  prisoner!,  pi 


i  certsln  proem. . 
HMdate^delkered 


•nendment  of  n 
defective  return 


of  c 


to  certify  to  court  names  of  persons  r»lsttns  process 

i«fuul  to  auisi.  is  nrisdeneanor 

VrvtraOT  10  order  out  military  to  ssdst 

mal  of  claim  of  third  party  to  property  seiied 1 

._. —  -_ji — J  — 1 —hen  ordered 

.,  from  N.  y.  city  court.. 


BherUr—  COBflaaed. 

ni.  Fowuii  AND  ocTiEi  —  Costtiraed. 

levy  of  iltachmciil  mfter  term  of  oflce......... .......■••  •.  ' 

to  collect  debts,  etc.    atuchrd i 

(Ctlons  by,  in  aid  of  itlaqhoniiil ( 

nay  nie  on  debts  attached  by  him • 

may  lake  proptrty  for  deposit  oi  delirciy ■ [ 

may  convey  real  pTopeiiy  by  order  of  coart.  *•,•.•.,.-••-.• 

disqualified  as  trial  juror H 

duties  as  to  jurors,  see  "  Juav  and  Juatns." 

to    sell   and    convey   real    properly   puriuuil  to   direction    of 

iudpnent V. 

««uRon  to  Issue  lo t 

to  wbom  issued  when  agiinie  sheriff 1! 

lo  Indorse  on  eneculion  time  of  receipt i: 

to  whom  execution  arainst  attached  properly  ina« 

to  deliver  copy  of  satisfied  execution t 

SdCT-sECTiff™  rroceed  unnn  execution'  on  'd«th.'  'eii! !  •:••  '■ 

itora 1 


.  2000.  an: 

..  210»3111 


arrest  o[  iudemeat  debtor  on  •upplemcntary  proceed- 
ings. .  .  . ......;....  a4ST.24».  MU 

misbehsviOT,    neckrl    or    disohedirnce    punishable    as    ■    civil 

contempt    H 

for  reelect  of  deyuty  to  attend  court V 

pensliy  for  nefflect  to  execute  mandate  in  special  pmreedinic.  V*" 

mlidrninnor  to  violate  provi^ni  for  acparallon  of  prisonen.  IS 
forfeiture  of  ofKce  for  failure  to  Kparate  dvU  and  erlmtnal 

and  male  and  female  prisonen IS 

treble  damages  for  failure  to  separate  dvll  and  criminal  and 

male    and    female    prisoner* 1S> 

farfciiiire  of  office  for  suffering  sale  or  use  of  liquor  ic  jail..  130 
answerable  to  federal  court*  for  detentiom  under  fadeial  proc- 
ess   134 

tempi IK 

connivance  at  escape  is  misdemeaaor . .      19 

forfeiture  of  office  for  conniving  at  escape 19} 

refusal  to  return  inventory  of  attached  property  is  conloBpt.     Ml 
-      exonerated  from  liability  for  arrest  on  justification  of  bail. . .     SW 

when  liable  as  bail  for  discharge  from  arrest 5ST 

liability  for  arrest  in  violation  of  privilege  of  witnes*. . .  S83.     8W 

fine  for  omisfion  to  keep  jury  in  special  proceeding IIBS 

penalty  and  damages  for  irregulariiy  in  sale  of  realtv  on  exe- 
cution  KM 

penalty  for  vrong  delivery  of  chattel  taken  in  replevin 1TVT 

liability  of.  on  insufficiency  of  sureties  on  undenddng  lo  ap- 
pear and   answer   for  contempt 2391 

penalty  for  wronftful  refusal  lo  discharge  debtor  taken  bi 
execution  on  justice's  judgment......  *— - 
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V.  Actions  ahd  tkocios  ACAiitn. 

limitation   of  action  for  nOD'paymcDt  of  money  collected  on 

■laiiut.  for  official  act  or  omisilon ^n 

•eryice  of  .ummoni''on  428 

preference  of  actioaa  B|«iiut 791 

proceedinKs  dn  judgment  aaiinit,  on  liability  as  bail S88 

exonerated  from  liability  by  bond  for  Jail  Hbertteg . .  ISO.  IS8,  171 

arrnt  of,  by  coroner 1T4 

how  eonfined  wben  arreated ITS 

place  of  confinement  of,  deemed  a  jail IT6 

entitled  to  jail  liberties  on  jiving  bond ITT 

■ubttliution  of  indemnitors  in  action  againal,  for  levy  oi 

procecdinai  to  compel  ^eriff  t 

collect  fine ' 

action  againit  sberill  for   failure  to  collect  line  under  war- 
action  by  people  asainit,  tor  omiuion  of  duty  under  warrant 

to  collect  fine 1 2 


I  for  leave  ■< 
c  made  on  notice 


when  action  to  be  bronght 

actioni  for  other  defaults  not  affected 

IndoraeBtent  on  execution  directing  manner  of  collection. 
aDTCtlu  mar  plead  prevjoua  payoeota,  etc.,  as  defcace, . 


generally.    830T 

(n  New  York  and  Kings  county 3308 

to  be  coUeded  bv  virtue  of  ejecntion SSOO 

of  deputy  sherifts  for  atleodittc  court) 3312 

In  proceedings  to  enforce  liena  on  vnacis 3439 

on  habeas  corpus 2000,  3002 

tHsl  of  claim  of  third  oarty  (o  property  idted 106.     199 

to  properly  attached 6GT-0M) 

to^rDperty  levied  on,  in  execntloii ._ I41S-U20 

mittee  for  incompetent 2328.  2330,  2X<1 

sheriff's  juror  exempt  from  trial  Jury  aerrlce  in  New  York 1061 


Included  In  tenn  "personal  tn]ni7  " 834S 


d 


jdnder  of  c 


«  nMd  not  be  slleKed  or  proved  when  unchattity 
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aiKnder  —  CoDtlnaed. 

excepted   from   jurisdiction  of  jmlice'*  court 

of    Albany   cHy   court    ..,,...  ^  .......  ^-, 
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on  foreign  corooration.    uiiincorpo rated   Msociation,   etc.  «3a  iS» 

on  unknown  owners  In  action  of  oartiiion 1541 

papen  on  which  order  of  publication  made 4.T0 

DT  whom  order  made.  ,.....- -.----.--......-..-....,  440 

contents  of  order 440 

method  of  publication  and  service 4-10 

when  publication  oiuat  be  commenced 441 

when  Mrvice  deemed  complete 441 

papers  to   be  filed 442 

notice  to  be  subjoined  to  summons 442 

proof  of  service 444 

when  publishers  within  county  refuse  lo  publish..... 32S3 

affidavit  of  refusal  to   publish aSM 

defendant   must   be  allowed   to  defend 44B 

in  partition  not  allowed  to  defend  under  aedloa  44S. ..  1SST 

X.  pKoor  or  sstvicE. 

affidavit,  etc 434 

admission  of  service,  requisites n^,|^43« 

1381  t'- 


Xin.  Or  tocAL  <x 

of  Yonkti 

of  N.  y.  u 

«f   Albsnjr        .  _.._ _ 

of   Troy  Juatict'a  court 3M 

coutta  not  to  alt  on,  except.  Me ,,,,,,.....,..       J 

arrest,    cottimldneni   gr   dlsobirte  oa * 

Mrvice  of  aummoni,  compUinl  and  injunction  order  on • 

bibeu  corpus,  cic,  mey  be  Issued  and  serred  on W" 

not  to  be  made  retnm.ble  on OTJ 

ule  on  foreclosure  by  sdveriiiemeat  not  to  be  held  on Ml 

inperlateKdenf  of  BBnlia. 
Jnperlnlendenl 

o%«''chrti  t 

Saiterln  tenden  I 

See  "  OvwEi 


INDEX. 

Saperlor  Covrt  at  tlie  CUr  «t  ITeir  Tork. 

quitody  of  Kilt,  records,  etc 

SaperTlBora,  BoaPd  of. 

to   fty  for  printing  calendars 

to  appoint  physician  tor  county  jait 


crki  in  surrogates'  offices.. 


ptyment  of  Btenoftmpher  for  duplicition  of  notea  of  trial  on 

judge'e   order ICOT 

my  sue  on  cause  of  action  ■riainc  bafore  tenn 1926,  IBZH 

■cticn  against,  on  ouu  iriaing  belore  term 192T.  1B2S 

anointment  and  compensslion  of  temporary  aurrogate...  249S.  2463 

■urrogate  to  report  fees  received  to 250] 

coita  in  action  against 3244 

may  make  allowanc*  to  gnuid  or  trial  jurors 3314 

mifeage  of  jnrora.  . 3814 

fen  of  prinler«. 88l1 

Snvpleaienlal  PImUUdKB.- 

See   "  pLMADIMGfc" 

SnpplemeBtKl  liiBiaiaM. 

SnpvIemcBtBTy  Pri>cec41iiKB> 

"  jndgmait  creditor"  deSoed  SS4B 

includes  person  recovering  costa  in  uedal  proceeding..  3402 

remediei  dauitied 7T..... 2482 

parauiog  remedies  simultaneously  S4S2 

remediea  are  special  proceedinsa 2433 

review  of  orden  2133 

what  judge  may  entertain  pioceedings 2434 

referee  m^  be  appointed  to  take  examination 2442 

report  of  referee  3442,  2443 

reference  may  be  ordered  at  any  stage 2443 

procecdingi  upon  uaminalion    2444 

parties  and  witneues  nuy  be  examined 2444 

oath  of  referee 2449 

payment  to  sheriff  by  person  owing  judgmoil  debtor 344S 

duties  of  sheriff  as  to  money  or  property  received  hy  him!!!  244S 

amlication  of  money  or  property  received  by  aberilf. 2449 

sheriff  to  pay  or  defiver  aurplus  to  judgment  debtor 2450 

injunction   against   transfer  of  property 2^1 

•ervice  of   otdcri   2452 

of  warrant  of  arrest   2453 

dtaconlinuance  or  dismissal  24M 

dismissal  for  neglect  to  proceed 2454 

notice  of _  application  for  dismissal  on  diaconlinuance 24S4 

judgment  debtor  or  peVsonexsmined!! !!!!!!!!!!!!!!  24S« 
judgment  must  be  for  not  less  than  125 S4B6 

'"residence  lnd™m^ng". !"™"'. !'..".,.',  ..V™f,  f!  24B8 

OB  decree  of  surrogate's  court 3564 

to  what  county  execution  must  have  issued 2468 

In  what  county  cuaminalion  to  he  had 2458 

IDIIwerncit  excused  as  lendinit  to  convict  of  fraud 2400 

nv  be  conOnaed  before  another  judge S483 
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INDBX. 

Snpplementari'  ProreedlnKB  ~  ConttnBc4a 
I.  Geheul  provisions  — Continufd, 

disobedience  lo  ocdei  punishable  aa  contoupt 2CI 

releate  of  deblor  for  mabilil)'  to  psjr  »  diKT«l>>aaf7 KM 

joint  property  of  joint  debtors  may  be  reached-  - 24C1 

not  applicable  when  corporation  ia  jud^ioeal  debtor,.. 34<C 

exempt  property  cannot  be  rcachtd  Sm 

tniat  fnndfi  or  property  cannot  be  reached-  -,-------.-..-..-  2163 

earnings  within  siiiy  days  cannot  be  reached SIS 

when  narrant  to  arrest  may  issue  instertd  »f  oriler 20< 

vacating  or  Riodifyina  warrint  of  iiteat 249 

order  req-jiring  debtor  to  give  nndcrtakiag  for  diicluirac  fropi 

arrest.  !M0 

commilnienl  of  debtor  in  default  of  undertaking Mil 

vhen  order  for  uamlnation  mar  be  granted MK 

when  warrant  lo  arrest  may  issue  instnd  of  ardet 30i 

warrant  to  arrest  after  order UK 

vacating  or  modifying  order  of  arrest US 

order   requiring  undertaking   by   dabMr   iOr   discharge   tnm 

arre»t iW 

commitTnenl  of  debtor  in  default  of  undertaking 2t» 

IV.  ExAiiiKaTioK  or  mtui  riuoM. 

may  be  pursued  alone  or  rinmltaDeouily  with  order  for  euin- 

hution  of  dabtor  MS 

when  order  may  issue IMI 

notice  to  judgment  debtor MU 

receiver  not  to  be  appointed  without  notice  to  debtor SMI 

corporation  lo  attend  and  answer  by  oSc«r MM 

V.  Keciivu. 

not  lo  be  appointed  on  eianiinatlon  of  third  person  withOBi 

notice  to  debtor  2«1 

DoticE  of  application  lo  dismiss  or  discontinue  after  appoial- 

ment  of  receiver  MM 

appointment M«4 

notice  of  application  for  appointtnent JM 

when  appointed  without  noHce !«• 

notice  Of  application  lo  other  creditors SW 

only  one  to  be  appointed »» 

order  appointing  or  extending  lo  be  fUed  and  recorded VF. 

order  extending  prior  receivership !** 

relation  back  of  title  to  personal  pr^Krty St# 


subject  lo  control  of  court .•■•i. 

Jnriadiction  of  juatice's  court  over  actions  hj 

layreme  Conrt. 

Is  a  court  of  record 

seal  of  couiily  clerk  is  seal  of  court 

_r >_._  .1  ._f_.  jif  actions  in  other  coarU  . 


Judicial  ^departr 


Ignallon  of  justices  of  ar-clTate  division..' 


INDEX. 

Court  —  Coatlnned. 

■ppelUie  diviiiont. ........<......■. 

See  "  ArpELULTS  DiviuoH." 
powers  of  justji^e)  assigned  to  appellate  divialtni.. 
(pedal  or  trial  term  to  be  held  by  one  judge 

Msigtiment  of  justice!  to  hold  trial  and  speeia!  tei 
powers  and   duties  of 


trial!  at  chaniberi 

cmnty  judge  has  powri 
•tenoBIBphera,  appointjr 
JuJtiMinay  make  ordei 


It  failure  of  term 287 

288 

0  chambers 239 


of  action  to,  for  disability  of  county  judm 342 

from  county  court  to  chann  place  of  trial 311 

•Mkins,  etc..   in  local   courts  of  Hudson.   Utica  and  OKwei;o 
transferred  to 81>T 

Sbpffiup  Court  Reporter. 

appoinlnicnl.  duties,  compensation,  etc 220,  244-250 

copyright    240 

price  of  report. 217 

See  "  Bonos;"  "  UmtaaTAitwes.'* 
scilon  by.  to  recover  from  principal  costs  and  expenses  of  lult.  1918 

Snret)'  Oompanlea. 

justification  by    mi 

execution  of  bond  or  undertaking  by    811 

principal  may  take  credit  for  cost  of  bond 33S0' 

•arro^ate'B  Camrt. 

U  a  court  of   record 3 

term  "  surrogate  "  defitied ZS14 

included  in  term  "■judge" 33« 

"upon  the  return  of  a  citation"  deiiced ^1* 

deffnilion  of  terms 2S14 

sell 27,  30,  2907 


»n 2472 

2478 

acquired  by  citation  or  appearance   24T4 

cKalion  preBDmed  from  recital  in  decree 2473 


sappl/  by  a 


court  first  exercising  has  exclusive 24TS,  24T7 

exclusive,  in  case  ot  tesUte  or  intestate  decedents 2476 

concurrent  juriwliction  over  estates  of  non-residents 247/ 

■Itas  of  debts  owing  decedents  for  purpose  of  jurisdiction,..  247S 

in  new  or  altered  counties  24T9 

tnnifer  of  proceedings  on  formation  ot  alteralion  of  county.  3481 
138B  "I'sTC 


tNDBX. 
Siivravate>B  Coart  — CoaduaMI. 

IL  Siiiioiii  AHD  Tnui  or  coviT. 

court  aiways  opcD  for  buiiaen .••■■••••••••■•••-•>  CM 

when   to  attend  at  office 3HS 

•ppointment  of  temu  in  Nev  York  coun^ ISM 

auning  of  decr<«,  letura  and  order*  dunnf  vaettion.. ZK 

wben  and  where  conn  held  by  county  judge BK 

liat  of  appraiscri,  etc^  to  be  publltbedT  weekly  In  Hew  Yotk 

deiigcalion  of  ipecial  luriogate 34SI 

county  judge  who  U  alio  aurrogate 24n 

disqualified  aa  trial  iuror  ICS 

who  to  act  a>,  during  vacancy  at  diaablUty 9m 

tfauifcr  of  proceedings  in  Kingt  county  to  lupreme  coiut  in 

vho  to  ad.  if  surrogate  disqualilied 3181 

In  Nev  York  county.  inpreiBe  court  to  act  in  case  of  vacaaer. 

diubilily  or  disqualiRcation MM 

proof  of  aulborily  in  case  of  vacancy,  diubUIly  or  diaqoalift- 

order  prOTidinff  for  vacancy,  diaability  or  diaqualiKcatlon . ...  24!K 
how  tCDiporanr  anthority  during  vacancy,  etc.,  tuperwded. . , .  H>^ 

completion  of  unfiDished  buiinna  of  i>redeceaaor 34(8 

ptweedinga    in    cupreme    court    in    New    York    and    Kias* 

counties 248%,  MSI 

■ppointment  of  temporary  aurrogate  by  lupervtior* MEQ 

eompensalion   of  temporary   surrogate MM 

entering  and  tecording  acta  of  peraon*  tenporarlly  aelins  u.  MM 

whfti  disqualified  to  act  as  attorney  or  couniet MK 

for   interest   in   procKding 3<M 

when  objection  for  special  diKiuallficaHon  waived MW 

•urrogMe'*  father  or  aoii  diKuallfled  to  pradlca BV 

bouks  and  indices  lo  be  kept *m»,  «■ 

books  and  pal^r^^  to  be  nreserved SBOn 

books    for    re 


for  fceording  auch  itiitrument) 

eys  filed  with  surrogate  of  New  York  con 

'"f  riirogate'of"NeWorr^iinty'«K'ii 


ref  uac._  neglect  or  delay  ti 


d  deputy  clerk 


sled  probate . . 
r  in'  New"  S-oV 


h  decedent  died  b-fore  c 
bixincss  before  predrce^ 
insifmcd  by  predeceaaor .  ^ 
I  of  records,  etc..  of  predi 

lilS« 


IKDBX. 

BBfrOKate'B  .Co«Ft—  Contlnocd. 

V.  Powni  AKD  DUTiu  —  Continued. 

power  to  puniili  for  conlenipt. ., S4S1 

to  tmt  cimioa 2481 

to   luue   lupplemental   citation  to   brine   in    necetwrr 

p»ttitj. 2481 

to  idjonni. 84S1 

to  iuuc  aubpiEna  248] 

Id  grant  lemponrT  iniunctioni  2481 

to  vacate  oi  modify  decrcei  or  orden 2481 

to  grant  new  trial   2481 

»>tn  of  dcterminitian  an  aimnl    2481 

.  2600 

'.  23fi8 
Slanting  leave  to  cxecutara,  etc,,  to  consent  to  dlaeharge  o 


bondi  to  be  acknovlei^ed  or  proved. ................ 

diH>osal  of  proceeds  of  saEe  of  real  property  on  death 
Fanl  or  Eniompetent  

^nK^o^f 

orrccting  niitakea,  ORiiaaiona,  etc. 

execution   not    to   liaue   against   decedent's   property    without 


■ullcation  for  lea' 
order.  I 


1880 

<t  leave  to  (bbuc  eiceentlcin  agalnat  deccdent'i  prop- 

1881 

Ic.  without  letvc..  1B2S 

,.{..•>    •.•m.tnf     •Tr.  ]S26 

.  1828 


urity  on  leave  to  isane  execDtion  on  ludgment  for  legacy 

ur  diBlributive  share  1..-- 

annual  examination  of  guardian'i  accounts 2844 

money  paid  into  court  to  be  paid  to  county  treasurer 2fU1T 

control  over  money  paid  into  conrt 2S8T 

VI.  Action  om  osrictu,  iohd  or  iduogati, 

proviiioni  relative  to  ■heriflfa  bonds  apply 1880 


citations  and  mandates  may  b«  served  In  any  county 3S15 

attachment  may  be  executed  in  any  county 2B1D 

proceedinga  to  he  commenced  by  citation   2616 

what  iurisdiction  aci^uired  by  preacntation  of  petition.......  2518 

'■^"oYXtSte  ^fUmltX™""! .  f '."'  .r"  .'.". ."?""  261T 

citation  when  persona  constituting  a  claaa  are  unknown 2&18 

eontenti  of  citation  251B 

service  of  citation    2G20 

subKliute  for  personal  service  of  citation  on  resident 2fiei 

service  of  di.tlon  by  publication 2522 

on  unknown  persona    2B2S 

order  for  aei-vice  without  itate  or  by  publication KI34 

time  of  service  without  stale  262B 

service  of   citation   upon  corporation.   Infant  or   tncompelent 

person 2S2« 

dolgnation  of  person  to  receive  aervlce  for  Infant  or  Incom- 
petent   2S2T 

appointment  of  special  guardian  ad  Klim  tor  incompetent  to 

aicfiRlon  of  committee 2S2T 

waiver  of  citation  2028 

appearance;  how  made  252S 

effict  of  appearance    2t>28 

appotntment   of  special    ^ardtan    for    Infant   or  Incompetent 

person 2«M0 

notice  of  application  to  Appoint  aDcclal  guardian 2Wt1 

proof  of  service  of  citation  or  subpoena ••■•■  SSSt 

1887  iOl^i{k' 


INDEX. 

8iirv*Bate*B   Coart— Canttnnpil. 

VII.  Piociia;  invicii  jtprEAUHCt  —  Continued. 

■Ennil  proviiioni  relilms  to  Mrviec  of  pa|Kt( 

Vni.  P«T.Ei.     S«,  alBO.  "XIV:     2.  ApptaU.  Mr,.- 

when  persons  constiluting  a  tiais  or  nscessarr  [«rtle» 
inquiry  by  lurrogate  lo  iscenaln  penons  constitaiing 
(ubpiEni  ID  teili^  as  lo  person)  connltutlng  ■  class. . 


IX.  Ph. 


petition  or  insuer  may  be  presented  onillr   3SS) 

written  and  verified  pfeadlnci  nUf  tx  required 3533 


general    provision)    (or    discovery  of    book)  ind  pcpen    np- 

Bi  to  dciHisit  ions  applicable  2Sn 

BUT  appoint  referee  lo  take  testimony  of  infirm  «itne«i  in 

•nolKr  county 1U> 

may  is«ue  sabptena  Co  leitify  to  jariidictionBl  fad)  on  petition 

benfAcial  interest  in  will  does  not  dlaquall^  IcMlinDfiy  ■•  to 
execution BM 


XI.  HuiiNC 

stenographer 


reference  10  Etenogranhic  minutes  to  be  noted 
exceptions  to  rulings  of  surrogate  during  trial. 


lo  be  noted  on  record  of 


refusals 

1  exceptions  

rately   facts  four 


KlI  reahy  to 

N™  Vol-V  "munty  for 'pi 
rrdict  in  proceedings  to  i 


be  made  lo  lorrogate  ct  settlement  of 

S 

if  questions  of   fact  arising  Iti  proceeding)  to 

For  trial  by  jury  of  proceedtngs  in 

'11  real  properly  to  pay  debla  to  W 


XII.  KirnxNCES. 

nay  appoint  clerk  or  iiiittanl  lo  exMnloi  WCouaU  ftf  ttart- 

surrogale  of  New  York  may  refer  question)  to  aialttanl...  -  IS* 

may  refer  questions  uf  fact  to  lake  leiiimony  4i>d  report SM( 

examination  and  setllemeni  of  account*  may  be  rvfemd SH( 

probate  or  revocation  of  probate  cannot  be  referred 9» 

poircrs  of.  and  procedure  before  nferc* 3SM 

GonGrmation  of  referee's  report MM 


Jtltl.    DlCHEI 


INDBX. 
I  Cenrt  —  Centlii«te«> 


may  bt  docketed  at  ji 


sumioarT 2I»1 

■  Mcounting 8608 

5  whetber  contested  or  un- 

2623 

f  heirship MSe 

or.  etc.,  i>  evideoce  of  ■*- 

2062 

furniihed M53 


by  punishment  for  contempt. . 
contempt  does  not  bar  action  < 


r"  defined    2«50 

fined 2558 


graphic  minnlei  2043 

XIV.  Afteau. 

1.  How  and  whfn  taktn. 

afm   jury   trial    of   proceedings   to   tell    decedent'!    real 

property  to  pay  debts  2549 

when  party  may  appeal  2988 

no  appeal  Ilea  ftom  decree  or  order  on  default 2688 

when  person  not  a  pany  may  intervene  and  appeal 2S6B 

to  what  court  appeal  taiien 2670 

bringing  np  intermediate  orders   for  review 2B71 

time  10  appeal   2072 

service  of  notice  of  appeal 2074 

t-fitltXUu  court  may  supply  defects  in  perfecting  appeal, .  in03 
2078 

2.  Farliei. 

necessary   parties    2STS 

bringinc  in  additional   parties  after  ap|«ai 1»73 

design^on  of  panics  to  appeal l»j,  2.'iT5 

proceedings  when  parly  dies  pending  appeal 120:4,  2570 


stipulation  waiving  certification  of  papers 2567 

8.  Steurily!  Mndrrtatme;  slay, 

tecuritymay  be  waived 1806,  2675 

to  perfect  appeal    257T 

uodettaking,  to  stay  execution  of  decree 2078 

■mount  of  underlakinE  to  stay  proceedings SiW 

lequKitn  of  undertakmg  »S1 

undertaking  must  be  filed 1307,  2.176 

new.  on  insolvency  of  uireties 1308,  257S 

deposit  in  lieu  of  undertaking 1-106.  25rr. 

action  on  undertaking    ISOO,  Z6T6,  3561 

perfected  appeal  stays  proceedings  in  cases  not  expressly  _^^ 

suspension  of  decree  for  probate 2082 

appointment  of  temporary  administrator  or  appraiser  not 

tb^ 2WW 

removal  or  suspension  of  testamentary  trustee  not  stiyed.  2583 
suspension    of    cTeculor,    administrator   or    guardian    not 


T  letters  not  stayed.  ■ 


INDflZ. 


XIV.  Atfuls  —  ContioQed. 

Ereffience  of  sppuli  trtin  ^ 
rings  up  «ch  decision  excepted  to B* 

reception   or    rejection   of  evidence!    not    croiuid    for  it- 

versa!  unle»  prejndieiid   »« 

may  be  on  law  or  (acts »» 

tacts  reviewable  onlv  on  case  Mttled Dil 

order  of  appellnte  d-niiion  to  be  tranRnittcd  and  canied 

into   eHect.   »» 

appellale  court  has  same  power  (o  decide  facta  as  surrv- 

gate.  B" 

■l^ellate  court  maj  take  fnrtber  teatiiBonr'  and  appoiot  ^^ 

judpnent  or  order  upon  appeal    , ^  ^  - trfff 

jury  triAl  upon  reversal  In  probate  ea>« SK 

XV.  Costs  amd  Tea. 

miy  be  made  payable  by  parly  or  oat  of  fund SK 

no  costs  other    than   actual  expentei   when   catate  !««•   than 

*i,ooo. Bar 

discretionary,  except,  etc SW 

to  be  awarded  of  courae  to  succeiaful  party  on  ttfal  of  ques- 
tion by  jury  BH 

unsuccessful   contestant  of  probate  not  entitled  t.    coMa  ool 

of  estate SSI 

atenosrapher's    minutes    for   contcManl    of    probate    may   be 

charged  upon  estate  3W 

Include  disbursements. J5» 

to  be  fi<ed  by  surrogate  and  inserted  In  decree 28 

trial  fee  for  earh  day  exceeding  two.  ...i. -,.,,..., -....--.  SWI 

of  riroteeding  lo  compel  payment  of  funeral  expenses SIS 

of  jury  trial  same  as  in  snpremt  court «l 

on   aprwal    s^me   ;i,  in    supreme   court SB* 

discretionary  allowance  on  contealed  and  uncontested  decreet.  M 

allowance  unon  sale  of  real  property  to  pay  decedent's  debts.  ZK] 


of  office: 


une  aa  In  supreme  court 

surroirate  for  taking  testimcnj'  out  of  eonrt.. 


to  report  fees  receiTed  to  sooervlsors 

fees  not  to  he  charged  wben  estate  leas  than  f t.OOO. . . 
fees   of   clerks    for    recordlnf  instrunrents   aeltlfnr  e 

section  SSOi,'  relative'  'to'  clerk's  '^ea,'  'not' applicable! '. 
XVI.    SFeClFTC    PlOriKDIHOl    ...    _.... 
probate  of  wills,  sec  "  WiLl 


IKDBX. 

oa  &le  la  New  Yoik  county  tor  tyitntj  jtut,  are  pretumptlva 

evidence. I 

when  tourt  toty  order  li 


[  partition  ma*  employ  > 


r,  mar  craplor  tar- 

Teyor,  ,  -   ...-., -.-...--..-.-.p.>..>.--pi>'--",<'<.  16B& 

lurveyor't  £ee»  in  partition  or  dower 82W 

■rvKcaac,  MBBlelpal  Coart  of  the  CItr  of. 

u  not  ■  ceort  of  ncoid R 

juriidiction  of  ■ununiiy  pcDceedinii  to  diaposteu 8284 
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T«T«n-Keepen. 

disquililied  to  act  ai  Jaitice  of  Iba  peace 3S66 


to  be  paid  by  officer  making  tale 16T6 

(iroperty  seized  for,  cannot  be  recovered  In  replerln 1690 
illHlity    U    ilate    for,    not  aSected   by   insolvent    debtor'i    dii- 

charge. 2m 

'm^t  'on"eI«uiion  ™' ."....". !",".....  ™ .  IT.''.""".  221 8 

Eummary  proceedings  to  dispoiaets  tenant  for  non-payment  of.  :!2K1 

uaiatt  decedent,  entitled  la  ptefetence  in  payment ZllD 

additional  allowance  on  certiorari  to  review  aaaeaameat 3253 

Tsxpsrcr'a  Action. 

when  taxpijier  may  gue  to  redreai  municipal  wrong I92S 

■nay  be  excused  from  terving  aa  Jutota 1083 


operaiora  exempt  froni  jury  service 1080,  1081,  112T 

proof  of  memplion 1082,  1128 

nol^jiceed  150 ",.'.' ?..T 3.S7B 

acrvice  of  ju.iice'i  iununons  on  cempaniea 2881 

Telephone  CoaupBBlea. 


See   "  EtBCTViwT;  "   "Ijindi.o»d  akd  Twamtj  "    "Sen- 

UAaV    PlOCEEDINCS    TO    DlSFOSSEM." 

execution  against  property  [n  hands  «( 13T1 

TeaaMta  In  Common. 

may  maintain  ejectment  leparately 1500 

ouater  must  he  proved  in  ejectment  between  cotenanti IBIB 

action  of  partition  by.  see      Pa«tiiiok." 

action  fi.T  waste  against  co-Ienant lASe 

action  against  co-tenant  for  proportion  of  ]  rofits 168n 

Teadew. 

when  lender  may  be  made  after  eult T31 

eosia  to  date  to  be  included T31 

•cwrant  tandtrad  to  be  paid  into  cxirt 7N 

4S  1S81 
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—  Go  a  linn  Fd. 

notice  of  paymtnt  into  court 731 

cRcct  of  luffidtnl  lender T3S 


r  Injury  t 

)f '  Individ 
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affidavit  to  be  serred  with  order  for  oncndon TSl 

relief  from  defsult T81 

for  commencement  of  action TM 

to  spp!)'  for  coniinuance  after  death  of  party TM 

lo  take  appeal,  except,  etc 784.  TRl 

for  making  supplemental  complaint  to  continue  ■ction..  T^ 
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chance  of  nam*   S411.  SII3,  SIM 

excepted    from   {udlcUl   sunenrlilan IWI 

not  (iibjeet  tn  action  tn  diisolve  corporallDii 1E»< 

b»  rate  to  annnl  corporation  IWt 

order  of  arrest  in  action  for  fund.,  etc,  of Hft 

attachmenl  in  action  to  recover  funds  of  -. . .  Ht: 

preference  of  actions  hy  nr  against   , ^1 

proof  of  ordinance!,  hyUvis,  etc .....'.'.'.'.'.  Ml 

action  for  cutting  treca.  etc.,  on  lands  of leoT.  IfW 

taipayer't  action  to  prevent  illegal  acts,  etc 1923 

aclfon  by  !lale  I o  mover  puMic  funds,  see  "  Mumcti-Ai.  Co»- 

excepted  from  iuriodiciion  of  iutticc'i  court SM3 

larlidlclion  of  jus- - -  


■»  when  action  broujtht  by  state  for  benefit  of  i  town.. 
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jury  Uslio'be  filed  in^eeof,  ..V 
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itate  mar  be  nude  defendant  in  action  tlltalat  ctaUj  aobjcct 

Traaapoitatlo  B. 

Don-jalndrr  or  misjoinder  of  defendant  In  action  against  per- 
Kins  engaged  in 194B 

tiling  italemenl  of  name*  of  members  of  joint-stock  aoodatian, 
etc.,  engaged  in    IftiS 

■ttprney-general  to  bring  eiectoient  for  real  properly   forfeited 

for.   1977 

adTcrluement  of  pendencj^  of  action 1978 

joinder  of  "  unlmown  claimanls  " 19T9 

efiect  of  judgmenc  against  unknown  claimanM 19S0 

action  lo  recomr  personal  propcrti-'  forfdttd! ! ! ! ! ! .' ! ! !  ^ !  ^ ! .' ! ! !  1982 

action  lo  be  bcqugbi  in  name  of  people ISM 

Tnea. 

proof  ot  title  in  action  far  injury  lo  trees  on  unoccupied  lands.  960 

action  for  cutitng  on  lands  of  individual  or  municipality 1687 

treble  or  single  damage*  for  culling 1668 

TpeapBBB. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve  983 

two  years. 1409 

cutting  trees,  etc.,  on  lanf^of  individual  or  municipality!!!!!!  1667 

■ummary  proceedings  lo  dispossess,  trespassers 2232 

wlien  notice  lo  quit  required  2236 

petition  for  sate  of  animals  found  trespassing 3086 

damages  entire  when  several  animals  trespass SL09 

Trial. 

for  mode  of  trial  in  different  actions,  ace  tiHei  of  actions, 
in  juslice-B  courl,  s«  "  JfsTiCE  of  the  Pkack." 

when   proceedings    may   be  private    S 

stenographic  noles  of  proceedings    88 

issnei  of  fact  triable  ai  special  or  trial  term 978 

at  adjourned  term  ot  court   84 

may  be  adjourned  lo  another  place  41 

if  commenced  may  be  continued  beyond  term 4S 

may  be  had  a!  chambers  by  consent  239 
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dassilication  of  Issues  , 977 

order  of   disposition  of   issues ...  978.     970 


INDEX. 
IT  tai  TUAt.  —  Condnaed. 
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'      ■"'"    ■-'-■-    -■-   plca^nc  >i 
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special  finding  controls  genera]  verdict. ....... .4.. 
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action  for  purpose  of  trial   by  court   o 
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on  of  action  for  money,  etc..  received  by 410 


joinder  of  causes  of  action  against .'.->..  464 
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in  Justice's  court 2880 
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action  against  beneficiaries  for  Galls  and  expcnseB  incurred. .  ISIfl 

when  personally  liable   for  costs 324« 

cost)  against,  payable  from  estate 8246 

security  for  costs  diioretionaiy 32T1 

coits  in  condemnation  proceedings... 8312 

IIL  TwiAUEMiAai  Tauarcia. 
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jurisdiction  of  luri 
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K  Bond. 

petition  for  security 2615 

Sow  security  given 2816 

deposit  of  securities  to  reduce  penalty  of  bond 2SIK 

sureties  liable  for  money  received  in  another  capacity..  2S9S 

application  for  order  fnr  new  bond  or  new  sureties 2B9T 

order  requiring  new  bond  to  he  given SBSB 

•pplication  by  stirclio  to  he  released 812,  2600 
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Id  be  filtd SM 

refarsMt  to  iHirave 82T 

iuitj&citieii  by  fidelity  or  Buretv  compsny gll 

irben  sevcii]  lureliu  nuy  iuUity  in  lauUer  •um 813 

notice  of  juiiification  in  N.  Y.  eily  court 3161 

uunding  defacti  in TSO 

Imniiterial  varisnce  from  Matutory  requiiitea  doe«  not  iltect.  72» 

not  (ffetif d  by  change  o(  parties 815 

not  impaired  by  rerao»»l  of  «ction  from  eouoly  court 346 

putting  in  ficiitiDUi  surety  puniihable  u  civil  conlempt 14 

11.   Ih    IIOVUIOHAL  lUIBElia. 

tor  onier  of  arnst KO.  500 

motion  to  Increase  MCuritr C6T,  668 


S.  Infinirtion. 

nify  plataidff  for  TaeilbiK. 


Eintins  of  injunction 611-62G 
fendan "  "                '  


on  obtainins  warrant 840,  642 

on  icTT  of  attachment  on  goodi  aboard  ihip 8S2 

by  plainliff  to  sheriff  on  claim  to  property 668 

action  on.  on  attaehmeni  of  Teasel  664,  666 

by  ptiintiS.  on  attachment  of  foreign  vesul 868 

to  diichar|e  idaehment  of    foreign   ressel   on   claim   of 

title.  670 

on  application  to  dischatve  attachment 888 

lutilication  of  lurdies  on  application  to  discharie  attach- 
ment   800 

on  application  by  partner  to  discharge  attachment 6M 

proceedings   lo  ascertain  suflideflcy   of    sureties    on    dli. 

charge  of  attachment 686 

by  junior  allachlog  creditor  to  prevent  release  of  (oreiin 

VBisel TOl 

delivery  of.  to  defendanl  on  discharge  of  attachment....  TIO 

ni.  In  sricinc  actiohi  ahd  raocniiiiici. 

as  security  for  costs 8ZTS 

for  restitution  oa  judgment  br  default  when  summons  served 

by    publication 1216 


of  indemnity  on  recovering  Judgment  on  lost  Mil  or  note.  1018 

Ctrthrarl. 

to  procure  stay  of  proceedings  pending  certiorari  to  re- 
■rfaw 218f 

Cimttmpi. 


._  , ge  from  warrant  of  attachment  In  con- 
tempt pending  bearing  22T7 

of  pe-»on    commiiied    far   contempt  of  order  reatrain- 

Ing  waste  of  property  sold ,  144B 

by  doweresa  for  restitution  if  appeal  successful f^olMU 
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by  guardlul  ad  litem UM 

by  parly  lo  refund  share  paid  over... ISM 

Rtflni*. 

of  plaintiff !«• 

eiceplion  by  defendant  to  plaintiff's  sureties I^B 

jusUScalion  of  plaintiffs  sur«ie. IT'O 

by  detrndanl  to  reclaim  property l.^K 

notice  of  Justificatioa  on  delcndant's  uadenakins ITOt 

lo  indemnify  sheiiff  against  clgim  of  third  person I'll 


T  undertakini 


,  „ _,   jnderljlring 13M 

ppeal  by  municipal  corporation ISH 

ispend  eaU  oE  realty  pending  appeal  from  refunl  of 

Kifie  performance ISS 

ly  execution  pendiin;  sppeal  from  inferior  to  supreme 


ding  appal   from  inferior  to  supreme 
m  appeal  to  appellate  division I; 


o  perfect  appeal 
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V.   ACIIOHS    ON. 

juriadiction  of  N.  Y.  eitr  court  orer  octlona  on  undertakinga 

in  that  court.  . 

of  justice  of  peace 2 

■ction  by  party  on  undertilring  to  people  or  public  oflker 

preference  of  ictioni  on  undentldneB  on  appeal  to  court  of 


D  undertakinn  lo  ^erilT. . 
-I  of  appeals  from 


judgment  of  aflimaiicc  In 


VI,  Ir  justice's  court. 

plainliS's.  on  order  of  a 

by  defendant  for  redelivery  of  attached  property 2911 

of  afiird  party  claimant  under  attachment 2912 

plaintirs.  in  replevin    2920 

by  defendant  in  replevin  to  reclaim  chattel 282B 

juslilicalion  of  lurelies  In   replevin SOSQ 

action  on  undertaking  in  replevin 1T33-1T3S,  2931 

on  answer  of  title  lo  real  property 2BB2 

to  itay  execution  pending  appeal 80G0 

on  demand  for  new  tiiil  on  appeal 3008 

10  slay  proceedings  pending  appeal  tram  Gnsl  order  for  sale 
of  strays SIOC 

OBtncorpoFsted  Aasoolatfon*. 

See  "  AssodtATiONB." 
Onlted  StKt». 

detention  and  custody  of  prisoners  under  federal  process. .  13S.    IM 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 
habeaa  corpus,  etc 2018,  2032.  2034 
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property  taken  under 
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bl  jurroeale's  court;  citation  to »1; 

service  of  citation 35Z3-25SS 

legacy  or  distributive  share  to  be  paid  into  »Ute  treamrr-  2T47 

trial  of  claim  to  share 2I«T 

deaipnation  of  unknown  defendants  in  justice'i  eoort ggt 

•erviee  of  precept  for  sale  of  aninula  found  atnyini..... ,.  WtB 

Vnoccnitlcd  Landai. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  Mc. .......     W 

Vac  aad  Ovcvpation. 

Kuardiana  and  trustees  for  infants  holding  oyer,  ItaU*  tor MM 

Rfe  tenant. holding  over  liable  tor IW 

UsariMitloB. 

action  to  try  tide  of  alleged  usurper,  sea  "  Quo  WAaaiiiTOL* 

when  cause  of  action  for.  Is  Mdgnable JBl 

Ude*. 

preparation  of  Jury  list  in IW 

Iltica,  Resordcr'a  Covrt  Of. 

is  a  court  of  record I 

civil  jurisdiction S» 

pending  actions  transf:rred  to  supretne  court aiK 

papers  and  records  Iranaferred  to  county  clerk Utk 

power  of  supreme  court  in  actiona  transferred 3W 

removal  of  action  to  county  court  for  disability  of  jodse tt» 

section  8S01  relating  tc  clerk's  fees  n    "  ' 

V. 

Variance. 

proof  of  preiudice  necessarr 

distinguished  (rom  failure  of  proof 

between  summons  and  complaint,   materiality 

immaterial,  lo  be  disregarded  in  juMice't  court 
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V»dOF    ■>« 

Sec 

inwt«t  i 

INIJBX. 
Pnrckuer, 

■■  SriCIFIC  PurOKMANCI." 

in  eiecuMiT  contract  nuy  be  reached  by  j 

ndsm. 

ent  cred- 

,  eic,   may   nuinuin   eetioii   lo  compel   convti 

oHuior 

rance  of 

i-JS-e- 

t    in    ution   igamit   infant  or    incompcte 

■nt    tc 

.   compel 

DufMid  r 

noneya  denned  av«t>  in  hmds  of  enecuH 
ontract  for  land  lo  pi)'  dccedenCg  debts. 

S'^^^SS';;:::::::::::::::::;: 

judgment  on  de»b  of  pirly  after 

.rs,  el 

:c 2T12 

Vennc. 

place  of 
Verdict. 

763 

K  damage,  in  action   fw  money 1 

Bingle  damages  and  court  to  increase,  when  double, 

iges  given  by   statute ] 

,  subject  to  opinion  of  court 1 

special,  defined ....  * 1 

l1  or  special  verdict  lo  be  rendered. . , ] 

re  general  or  special,  rendered. . 
leru  verdiel 


:ia1  finding  controls 
y  of  verdict  on  de 


a  verdiel 1188 


-,    -f  judgmen 

civil  or  criminal  liability  for  verdict 1192 

tion  for  judsmeni  on  special , 12811 

on  verdict  subject  to  opinion  of  court 12S4 

eresi  from  time  of  rendition  to  be  included  in  judgment 12S6 

be  inserted  in  j  ndgroent-roll 1237 

ejectment  for  nonpayment  of  n 


of  plalntifTs  e 
title   expires  I 


when  defendant 
16*3 


)to|>erly  not  held  by  sueceisful  party.  ■  1726 
t  chattelt  to  different  partiea. . 


.  1726.  2931 

2083 

BOOT 

8018 


court  of  New  York.. 
T«n«utioB. 

term  "  aiSdavlt "  iaeludes  verified  pleading S848 

dilatory  defences  mu»t  be  verified 613 

when   required  to  pleading B23 

■    ■  ■  .rivfieged  from  K  -'  ' 


Ileged  f 
allegations  deemed  made  on  knowledge  onl 
deiiial  of  knowledge,  etc.,  deemed  aHegalii 


whom  made. 


C"™ 


by   intolyent   debtor   for   ' 

charge   from   imprijoomi—    — 

for    appointDieat    of    truitee    of    pr<iperl)'    of    ccJDiiail 

1q  lummary  procecdiaffi  to  ditposicsB ^ -,---.  X 

for  aDpointmenC  of  committee  for  incompelenl  per*oB...  Z 
for  tale  of  rcat  property  of  infant  or  incompeteiit Z 

and  ichcdule  in  voluntary  proceeding  to  dissolve  corpW' 


(or  sale  of  corporate  teal  property 

by  whom  pleadinRs  may  be  v^^'fied  in  aurrosale's 


tministraton .'.'....'...  13 


.     marine  cauiea  in  N.  V.  city  co—f-    -- 

Couar  ot  New  Yo«k;  "  -  Maiini 


captaLn,  etc.,  of  vessel  eiempt  from  jury  wsrviee. . ,    IMO.  IWl.  IM 
record  or  certified  copy  of  bUl  of  sale,  etc.,  admiuible  in  en- 

attacbment  of  goods  aboard  ship ^ 

connivance  to  prevent  aiiachmeat  of  go-ds  aboard O 

L    ATTACaHEHT    OF  VE*I1I.S, 

proceedings  on  claim  to  dooMBlic  veaael W 


undertJdng  for  release « 

Dtdc*  discharaing  vniel   >0 

action  by  ahenff  on  undertaking K4 

by  defendsnt  on  undertaking W 

defences  in  actions  on  unrlerlaking » 

appraisal  of  foreign  vessel « 

notice  of  appraisal  of  foreign  vessel ™ 

undectaking  by  plainlilT  on  attachment  of  foreign  venel M! 

dischariie  of  foreign  vessel    *• 

of  foreign  vessel  on  claim  of  title ^ 

sale  by  sheriff Ol-ta 

provisions  for  discharge  amly  lo  vessel M 

vessel  .....'".,. .'.  "?.'. .". .".  . .  "!?.  ."  "f .?.  .  .°!T.f°.    rfl 

suliiequent  allachment  of  foreign  vessel TK 

EHroaciuENT  of  liens. 

to  be  as  prescribed  by  code 3(15 

application  for  warrntil    M5 

iindcriaking  accompanying  application ICI 


INDBZ. 

II.  ENnacBUENt  or  liem  — ContlatM<L 


C 


CKUK  why  TCHcl  should  not  be  nlil 3123 

nolice  of  ippticitian 3424 

learing  on  retnm  of  order  to  ihow  caaM 3424 

order  to  selL 8426 

-le. 84W 

■dvcrtiMinenls  for  claims  on  proecedB 3428 

distribution  of  proceeds   8428 

eUim  under  Urn  for  which  no  warrant  has  inued 3420 

contested  claims  to  proceeds 3430 

trial  of  ismes  an  contested  claims 3431 

appeal  from  delcnninBrion  of  contested  claim 84.11 

dialrlbution  of  proceeds   342K 

payment   of   uncnntT»ted  claims 8438 

distribution  nf  surplus    8480 

•ppEicslian  for  discbariie  of  warrant 343S 

nndertakinK  accompinvine  application  far  discbarve  of  war- 
rant  84Se 

dischanre  of  warrant »437 

action  on  undertaking  on  discharge  of  warrant 8438 

costs  and  fees. 3439 

sheriff  must   return  warrnnl 3440 

discharge  of  lien  on  uDdertakins 3441 

Teterlnarr  BarKCOiiii. 

eaempt   from  jury  atrvica lOM,  lOSl,  112T 

proof^of  exemption 1082,  1128 

VeXBttOBB    LltlKBtloB. 

when  a  misdemeanor.  IBOO 

action   tor   damiges  for 1900 

treble  aod  increased  damase*  for 1901 

Tlew. 

tw  court  Of  jury  in  action  for  waste 1600 

sheriffs  fees  on 8307 

by  commissioncis  in  condemaation S8T0 

VlllBKca. 

■clion  by  state  to  recover  public  funds,  see  "MuHicirAi.  Cot- 

order  of  arrest  in  action  for  funds,  etc.,  of MO 

•Hachment  in  action  to  recover  funds  of 687 

proof  of  ordinances,  by-laws,  etc Oil 

acHon  for  cutting  trtts,  etc.,  on  Jaods  of '.  168T.  1868 

ocepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  qorporation 1804 

by  state  to  annul  corporation  IWM 

taxpayer's  action  to  prevent  illegit  acls.  e'c. 1025 

"Sh*tirm.   !™'.™'!.™'."1'™..".™..''.. .".',''.".'. "."f.   lB2e!  1028 

tnTO.'f."!   ..'!"""".?..!'??'.??..".''.*f..*."?"f,. .'.."."  1927^  1928 
•Ctionb^j  state  for  public  funds  excepted  from  jurisdiction  of 

eosta  Sfhen  action  brou|[nl  ty  »tU  for  benefit  of  jWam >  8243 

proceedings  to  acquire  lands  excepted  from   repealing  clause  of 
eaecution  against  wages  o£  employees '..'.'. 1391 


i 


muEX, 

w, 

no  appcil  to  coart  ol  appcala  irom  judgamit  of  Affimttnce  d1 
Mrnings  within  sixty  day>  cannot  be  rochnl  by  jadtmn"  "»•■ 

judsmcnt  far,  enlarc«abie  agvnx  *>8b*-  IcuiI  income,  dc UH 

Walla. 

Ktion  for  daiBigc*  for  cocroRcbing  wail  to  be  brougbt  wittiin 

ejectment  for  encroaching  wajl  la'be'bi-ought  wiihiii  dih  jtu..  1*^ 

■ititfaclion  of  damagea  for  cncrMchnient   traniferi  title IW 

eaaement    for  encroaching  wall   created  by   lapse  of  two  T«ts 
without  action MB 

■War. 

diubility  of  tlieitB  during,  excepted  from  itatute  of  UmhatianB.    #t 

Waatc. 

'''dX*°?  .""'!"* A".'"!'??!?.T.?'^*'r™™..'?'.!'!T':.T.  «i 

isiuci  of  (act  in  atiion  for.  are  IrUble  by  jury tW 

action  tor,  tiiabTe  in  countj^  where  propert)-  liinatcd >B 

"'  on  JxKuliSn"*  .*"". ,  .".""f.  f!T. . .  ."*. .'....  .f!?". ."".....  l«i 
of  properly  sold  on  execulloni  rtiotiOTt  to  nuntah  for  contenM.  ItC 

canimittnent  for  contempt  IM 

di«h»rae  on  undertaking   UU 

prevention  of,  by  defendant  pending  Ktion  aHecting  teat  prop- 

lg.in>t  whim  VctionVorlYiM.'.'.'!  ■■.'.■.'.',■.■.■.■.'.■.'.'.■.■.'."  ir.  ill  I« 

heir,  devisee  or  grantor  of  revtrrion  may  maintain MS 

may  be  maintained  by  or  againil  infant  in  hi*  oun  Mme W 

«"on'fS',  b'y'granlerof''reaUy  s!ifd"unS" iwution ! ! I ! i ^ ^ ! "  IW 

iudgment  f nr  treble  damages  '5 

forfeiture  of  life  cslate  or  unexpired  term  for  malicioiit W 


jary  parlies  to  be  brought  in 

deduction  of  damages  from  defendant's  shire 


it  for  partiilt 
view  b7  "''"""  " 


W«atch«ter    Cobb*t-  __ 

notes  of  issue  and  notices  of  trial  in S 

calendars  in "Jj 

c"rapensaIion  of  court  crier " 

fees  of  constables  and  dennty  sheriffs  for  iltendillt  court Si: 

allowance  to  grand  and  trial  jurort »H 

Widow. 

ights.  see  "  Dowia." 


ght'tolet'V-  -- - 

Ulribulive  share 

from  property  of  deceased  husband.. 
i40« 


I.  In  gihi.au 

taUmcntarj  giimrdUni,  tee  "  GoAtDUai.' 

Iruslcei,  KC  "  TiusTEU." 
letters  (estBrnentary  on,  tee  "  Leiieu  TE»TAMttHi«i»." 
tdtninialration  with  tbe  will  uinexed,  M*  "  LAimi  of  A^ 

defined  in  aurtonite'a  practice 2614 

u»mte"  defined. 2614 

tatamentarr   dlspotitian   of   pcnonalty    governed   by   law   of 


of  realty  goTerned  by 
action  by  child  ^ '—  -■" 


will  or  by  witnesi  to  will  to  recover 

snare  of  property 1868 

to  delennine  validity  of  will  of  real  property 1888 

conrtruction  may  be  detennlned  by  jadeineot  in  action  to  es- 
tablish  1982 

preference  of  adions  relating  to TBI 

validity  and  construction  of  piovisioni  may  be  nut  in  issue  on 
probate. 2824 

action  to  construe. 1869 

exercise  of  power  of  sale  by  execntnrs  qualifying  is  Talid 2tM2 

provisions  to  he  eTeculed  by  administrator  r.  t.  a 261!l 

debt  not  discharged  by  naming  debtor  as  executor 2714 

additional  allowance  to'  plainiiH  in  action  tb  procure  adjudi. 

cation  npon 8^.  .'12.>I 


property  of  infant  o 

provisions   of    '^isii 

copy  of  will  of  non-reiident  to  be  transmitted  to  secretary  of 

•late 250B 

removal,  for  probate  in  foreign  country   2820,  2635 

"next  of  Itin"   defined 1870 

provisions  apply  to  trill  made  before  enactment IHflT 

iimiwtion  of  action ! !  1 ! ! ! ! ! ! ! ! .' ! ! !  i !  i ! ! !  i '. ! ' . ! . !   sm 

when   action   may  be   brought 1861 

.^H™,   tn  MioMi.ti   ln.(  will 1861 

ibliabed ..._.._. 18B2 

jndgment  lo  direct  ti 


construction  of  will  establiihed  by  judgment. 


.  record  will  and  isne  letters 

quired  to  establish  lost  or  destroyed  « 


L  jMtUiicHtm,  tte. 

jurisdiction  of  surrogate. :■;••■  ^" 

exclusive   jurisdiclioo    of    surrogate's  conri   to   admit   to 

vjidity   and  'co'nstriiction  of   provisions   may  be'  put   in 

luue.    2ffl4 

what  wills  may  be  proved 2611 

Chiiofc  of  reiideoce  not  to  affect  validity. 261] 

^^  140T 


UCDBX, 


mtla  — OoBtfatial. 

ni.  PwMTE  —  Conllniu£ 
a  CUatiatt. 

dtation  on  ptobate  of  nuncupative  wiU MH 

when  public  sdministrator  to  be  cited SDt 

wben  Klomey-grnrrHl   to   be  cited Xt 

pcnoni  not  died  nU]'  appear X7 

natice  of  contest  to  be  given  to  bencficiario XII 

l  Proof  of  t. 


t  be  referred ..S* 

ncBKs  in  uni.-ontuled  probate   St 

heneRcia]  interest  does  not  cxcuu  wltDCsa  from  tettifjini 

competency  and  admissibility  of  testimon)'  of  physician..    ^ 

two  cubaeribinit  witneaiea  maj   be  exandned SflJ 

aurrogate  nay  order  testimony  of  infirm  sulncrUiias  <nt- 
nns  to  be  taken  before  aurrogate  of  another  coun^. .  3N 

notice  by  conieatant  requiring  exaiaination  of  iritneaaa..  IXt 
absent  and  incapacitated  witnesses  to  be  accounted  tor...  ffB 

deposition  of  infirm  wjtneas  to  be  taken 1B> 

proof  of  handwriting  of  leiialor  and  deceased  witnease*..  SO 
commission  to  take  testiinony  of  absent  aubicritdng  nil- 
proof  of  lost  0 


I  allowed  unless  surroBate  satisfied  of  gcnuiaeneai 


.) 


4.  Jury  trial  in  New  York  ceunty.  I 

transfer   of  pioecedings   to   supreme   court    for    trial  ^  ,^, 

verdict  of'/urymiewablV  only*  bj'molion'formw  iriaJ    M 

grounds  f^>  new  trial M 

appeal  to  appellate  diviaioii  - SMT 

appeal  to  be  heard  on  case  containinf;  evidence... .■  Sli 


B.  Diet;  coifs. 

decree   admitting   to    state   whether    eontesled    or   cdcoo' 

decision  and  decree  of  surrogate f... 3i 

decree  conclusive  as  to  pcrsmalty  until   reversed  or  n- 

voked :. a 

hoar  far  conclusive  as  to  realty .-■  ' 

certificate  of  probate  to  tw  annexed  to  viU.- .-.'^ 

admissible  in  evidence  after  probate. 91 

probated  wills  of  real  properly  may  be  recorded  aa  deeds.  H 

will  to  be  returned  after   nrobale * 

removal,  for  probate  In   foreign  country   2B9n.  » 

decree  admitting.  miTSt  revoke  letters' prwioiislyii^nied'  9 
provisions  do   not   vary  decree   for  prohate  made  befoie 

su.ipcnsion  of.  hy  appeal  fro 


I   frpm  decree  * 
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INDBX. 
Willi  — Contlnaed. 

III,  FxoiATB — Continued 

6.  DecTte:  cdjIj  —  Continued. 

(taioiTKpher'i   ninutea   for  contestant   mijr   b«    charged 
upon   estate, 2088 

Wte,  .  .  .^ 2558 

IV.  RiVOCATION    or    TROBATZ. 

(»ooot  be  referred 2548 

peraong  inCeresled  may  appl)'  2647 

application  to  be  made  witbln  one  year 2648 

executor,  etc.,  i«  auipend   proceedines 2flS0 

citation 2A1B 

hearing. 2601 

decree. '.'.'.'.'.'.'.'.'.'.'.'.'.""!!!;!'  2ffi2 

to  be  noted  in  margin  of  record 2400 

publication  of  notice  of  decree 2603 

decree  revoking,  rauit  also  revoke  letters 2684 

not  iUyed  by  appeal    2583 

Actian  to  detmnitit  validity  of  probate. 

who  nay  sue    flSBSa 

to  be  brought  in  supreme  court  in  county  where  will  pro- 
bated  265aa 

must  be  brought  within  two  years 2e53a 


confined  to  validity  of  will. . 


■--'■—  -'  -m _„„ 

,-„    28B3a 

testimony   of   deceased,   etc.,    witnesses   on    probate   ad- 

mliwble 26IKIa 

order  of  proof   2653a 


26."i3a 

■njoin  other  actions 26.13a 

iriogatc's  court 2653a 


V.    FOMIOH 

t    li 

rding   euirplified   copy   of...... 


It  law  govema  testamentary  diaporilion  of  p'operty 2efti 

irdm^_  eMoiplified   copy   of 2(!i>5 


V.    RECOaiHi    AD»ISSiaiLlTV  AI  ETlraNCI. 

of  real  property  may  be  recorded  »  deeds  after  probate 2 

eneculor.  etc.,  must  cauae  will  of  real  property  to  be  recorded 

to  be  indexed  when  recorded  as  deed...'!.!!  !!!..!.!!!!!!!  2 

feea  of  clerk  or  register  for  recording  as  deeds 2 

recording  wills  proved  elwwhtre  within  state 2 

acknowledgment  of  will  does  not  render  it  admisdble  in  evi- 

admissible  in  evidence  after  probate 2 

Bdmi»lbili1y  in  evidence  of  record  of  wills  proved  prior   to 

1785 2 

admissibility    in    evidence   of   records   of    wills   proved    more 

than   thirty  years    2 

ntia«raea. 

I,   ATTaHDANCi;      mHINATlOH:      TtlVILlGE.        See,      rfso,     "  Scfr 

)  administer  oaths 


(J 


n  of  books  cin 
mVy  ordec 


Ul  be  comptUed  onti  W  « 

er 

„«.!>■ 

tii»D;  of  infirm  witiMM  ool  of  ooR. . 

iafim 

nswer  idinitB  civil  liibility 

«er    in  criminating    quesuon    in    Ktmi 

** 

tadiiif 

il  physician  to  b*  taken  by 
BuiipiEijfl  for  hoapltal  physician  -.-.. 
gubpana  on  hospital  pfayiician  ■  ■  <  -  ■  h 


.lify 


partici  not  excluded 

husband  or  wife  of  party  not  excluded.. 

admissible.  ■  ,  •  

on  probate   of  witness  since  deceased,   etc,  adic 

on  application  to  revolce  probate 

on  probate  of  witness,  admiuilile  in  tctioD  to 

p»rty  cannot  te$tify  lo  pereonal  franiaction  with  deced 

in  pToccedint  for  delivery  of  property  of  decedeii 

competency  of  hii^nd  or  wife  in  action  lor  divorce... 


impeach  credibility .. - 


conviction  for  crime  in»y  b 

admiiwon  by  member  of  ci  .  

icstimocn;   of   party   adduced  for  adverse  party   m»y  be 


ff'i- 


—  Contlnaed. 


litbiiii) 
V.  Fm. 


testifying  fat  client 
of  f«s  tor  attendanc 


'fort'rtM^'s'juJJ!; 


who  liable  for  fees  on  attschmtnt 

fine  for  refusal  to  attend  or  teilify 

Imposition  of  fine. _■ 

eucutioa  for  fine. 2977 

KppUcatloa  of  lines.  3678 

daUDauent  wilmH  liable  in  damagee 29T8 

oath.  .  . 8000 

•  -      ■        -  3001 

eooz 

3002 

8or« 


la  New  York 

I  fa  action  for  » 

io  Brooklj'ii  ji 


Dt  be  alleged  or  proved  when  unchastily 
il  for  wagea  in  N.  Y.  city  court 

'f^M^coaniV^\\v/^v.v^'.'^'.'^'.'.'.'. 

e9  in  New  York  municipal  court 


nrt  be  filed  wil _. ..  . 

subscribed  or  Indorse 
It  void  for  lack  of  seal  oi 


>UKi;"    "  IIaiias    Coifus; '' 
of  people. 

nm'^f'iudji;!:!!;!;!!!!!! 


i 


T  In  t. 


INDEX. 
Writ*  -.  ContfBned. 

not  >vo[il«d  by  failure  or  adjoarnment  of  court....... 1 

"to  he'unde"aeal  oif'couri"'""'"! '"""'"".*'.'"i!i  1« 
■I  instance  of  people  on  qiplication  of  attorntr-gnenl  w 

allowance  on  application  of  atlaracy-BCDCial  or  duuid 
aiioiney  to  be  indorsed IN 

when  issued  on  application  of  individual,  miut  itau  r- 
lalor.    .       m 

]JK 


flXiii,;:: 


attornejF  of  relator  deemed  attorney  for  people IM 

allowance  to  be  indorsed  and  signed HC 

Enal  determination  under,  ia  by  final  order W 

amendment  of. W 

moliona  and  intermediate  orders  on IK 

when  to  be  made  reivnable IW 

nonpayment  of  costs  awarded  by  final  order  ptinisluMF 

i«od  damt-im  to' be'linonn' as' wriroraisstmerit  oV'diA 
es.    ,   ._ 1961,  M 

I  abolished,  nf  preal ,  .....,.......-«   M< 


'Wyomlnit  Canntv. 


and  trial 


roalcera,  CHy  Conrt  of. 

seJtion  '^l" re?«i ve ' to 'elerlt'i  feci" Mt'ippliiible. '.'.'.'.'.'.*.'.'.'••'  W 
■Boresidenl  may  be  required  (o  give  security  for  com....  S!(WKI 

i4ia 


DoliiHihyGoOgle 


THE  MUNICIPAL  COURT  ACT 


CITY  or  NEW  YORK. 

[L.  1902,  Chap.  560.  aa  amended.] 
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MUNICIPAL  COURT  AOT. 

f  1.  [Aiu'd,  1U05,  1»08.  lttIO.1      JarladletlOB. 

Except  as  provided  jd  t!iL>  iie::[  section  the  muDicipal  court  tt 
the  cit}'  of  ivetv  iom  Iieih  juriiidiction  in  tbe  following  diH 
ACtEona  and  proceedings; 

1.  Ad  ai-tion  to  rerOTer  damasen  upon  or  for  breach  of  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  whm 
the  sum  claimed  dues  not  exceed  tire  hundred  dollars,  exdosin 
of  JntereHt  and  costs. 

2.  Ad  nrtiOD  upon  a  bond  conilJIioDed  for  the  payment  of  monfj 
wliere  tlie  snm  elfilraed  to  be  due  does  not  exceed  five  hnndred 
dollars.  e^i'lilHive  of  interest  and  coats,  the  juditment  to  br 
renilered  for  the  sum  actually  due.  Where  the  snni  Betrur«d  b; 
the  bond  is  to  be  paid  in  instnllmenls.  an  action  may  be  brongfei 
for  caih  instnllment  as  it  becomes  due. 

3.  An  .iction  upon  a  surety  bond  or  nndertakitjjt  taken  in  any 
court  ivhere  the  amount  claimed  in  the  aummons  does  aot  exceed 
the  sum  of  five  hun(lre<l  dillam.  exclusive  of  interest  and  costs. 

4.-  An  nction  in  behalf  of  the  people  of  the  state  or  of  the  eity 
of  New  York,  broughl  by  the  direction  of  a  eommissinner  of  poUk 
charities  or  an  overseer  of  the  p>or  upon  a  bastardy  or  abandoo- 
ment  bond  in  a  case  where  it  is  prescribed  bj  law  that  biuA  aa 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  tbc  city  of  Ne« 
York,  as  prescribed  in  this  uct. 

6.  An  uctlon  upon  a  judgment  rendered  in  any  court  iu>t  beint 
a  court  of  record. 

7.  An  Hctlon  tor  a  line  or  penalty  not  exceeding  five  hundred 
dollars,  including  an  action  to  recovet  a  pcoalty  siveu  by  the 
charter  of  the  city  vf  New  Vork  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  stale. 

8.  An  action  to  recover  damages  for  an  escam  trona  the  iti 
liberties  of  any  county  within  the  city  of  New  York,  vhere  tbc 
■um  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  lo  recover  one  or  more  chattels  with  or  withoM 
damages  for  the  taking,  withholding  or  detention  theriK>r.  wbfrv 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  Vbt 
affidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  fin 
hundred  dollars. 

Ill,  An  Hction  to  foreclose  a  lien  upon  a  chattel  for  a  sum  ol 
money,  in  any  case  where  such  a  lien  exists  at  the  commeiHv- 
meot  of  the  action  and  where  the  amount  of  the  lien  does  not 
exceed  five  hundred  dollars,  exclusive  of  interest  and  eoBta. 

11,  An  action  to  enforce  a  mechanic's  lien  on  real  property  la 
which  the  court  shall  have  power  to  render  Judgment  for  the  sam 
due,  with  interest  thereon  from  tlie  date  of  the  filing  of  the  lin. 
costs  of  the  udiuii  and  ull  ptosiieetivc  fees,  and  lu  declare  tor 
amount  a  valid  lieu  agjiust  Iliu  iulcrtst  of  the  dcfeuduiit  in  ib« 
propertj'  described  in  the  complniiit,  ut  the  time  of  th«  filing 
of  the  lieu,  wlicrc  the  amount  does  not  eiieecd  five  husdm)  dol- 
lars, exclusive  of  Intercil  and  costs,  but  xitid  court  caiutut  rvmiri 
judgment  for  the  foreclosure  and  tale  of  the  property. 

12.  A  suniitiary  priH-eeilini:  imdei'  liilc  ii,-u  ul  cliitptur  st>vi>ul<-«i> 
of  the  code  of  civil  proccdui'e  lo  rt^cover  posscsBion  of  real  prijfr 
erty  which,  or  a  portion  of  which,  is  siiinKcd  withio  the  dis- 
trict wherein  the  applicntiou  fur  audi  recovery  is  made.  Snrk 
proceeding  may  be  tried  with  or  without  a  jury,  which  may  be 
demanded  by  any  pnrty  llierclo.  1'lie  court  in  either  case  bai 
power  upon  application,  lo  nlloiv  the  ^titiun  or  answer  Ic  bt 
j„,i     .. ..__     .t   -i(,s(«nlial   justice   will   be    pronNtfd 
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MUMICIPAL  COURT  ACT. 

nasoQ  of  the  defectiTe  pleading,  to  dirtxt  or  set  Baide  a  verdict, 
and  to  grant  or  dea;  a  mutioa  for  a  Dew  txla\,  tiud  bq  apiieal 
may  be  Uksn  therefrom.  It  shall  not  be  necessary  lor  the  court 
t>t  Digu  tba  warrant,  but  it  sball  be  Rigned  by  the  rlerk  in  tbe 
BBme  auinner  iu  frhitli  be  now  Usuea  executions  on  moaej 
Judjroeuts. 

13.  An  action  for  damogea  for  fmud  or  deceit  n-here  the  dani- 
BgCB  claimed   do   not   exceed   five   hundred   dollars. 

14.  An  action  to  recover  daniageK  for  a  persuual  injury,  or  for 
loss  of  services  or  for  medical  or  other  ncoeHsnry  expenses  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  »ium  claimed 
does  not  exceed  five  hundred  dollars,  and  cohCs,  excepting  how- 
ever, actions  to  recover  damases  for  an  a.ssauit,  buttery,  nia- 
UciouB  proBcciition,  false  impriBonment.  libel,  slander,  criminal 
converwitioD,  seduction,  or  loss  of  iiociety  of  husband  or  wife. 

15.  To  issue  or  vncate  a  requisition  to  replevy,  a  warrant  of 
atlachment,  or  an  order  of  arrest;  or  jcrnnt  nr  vacate  a  stay  of 
execution,  or  of  proceedings,  within  the  limitations  provided  in 
this   act.      But   such   stay   shall   not   exceed   five   dnys. 

16.  To  render  judgment  in  an  nrtinn  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both   parties. 

17.  Olber  clfil  actions  or  proceedings  of  which  district  conrts 
In  the  city  of  New  York,  or  juatires  of  the  peace  had  iurlsdiction 
on  the  Ihfrty-firnt  day  of  Deeemher,  eicbtecn  biiudred  and  iiinety- 
seveD.  except  such  ss  shall  be  expressly  excluded  by  this  act. 

18.  The  juHsdicUon  extends  to  actions  agnlnst  tbe  city  of  New 
York,  domestic  corporstion,  or  a  foreign  corporation  having  an 
olHce  in  the  city  of  New  Yorlt.  an  administrator  or  executor  a« 
Bvch,  where  the  amount  claimed  does  not  exceed  five  hundred 
dallare,  exdugive  of  Interest  and  cocts. 

l&.  In  an  action  or  a  summary  proceeding,  to  direct  or  set 
aaide  a  verdict,  vacate,  amend  or  modify  a  judgment  or  flual 
order,  rendered,  or  made  on  consent,  confession,  Inquest  or  trial, 
grant  a  new  trial,  open  a  default,  or  in  a  proper  cnfie  gmnt  a 
new  trial  on  the  ground  of  fraud  or  newly  discovered  evideui-e. 

I»  1BS2,  oh.  *tO.  i  liai:  L,  M(M,  cH.  4IB.  i  IIOI;  I„  IBOS,  ch.  013;  L, 
ISOS,   ch.   403;   U    ISIO,   cb.  SSS.     In  efl«t  Sept.    1,   leiO. 

I  3.  Ko  iarladletloB  In  (!ert>ln  caaca. 

Tbe  said  municipal  court  cannot  take  cognizance  of  any  civil 
actions  in  either  of  the  foilowJDg  cases; 

J,  Where  the  title  to  real  property  comes  in  qneslion  as  pre- 
teribed  in  title  four  of  this  act.  But  in  an  action  brought  In 
uid  court,  the  sarety  upon  the  defendants  undertaking  is  liable 
A  the  case  specified  In  section  one  hundreil  and  eighty  of  Ibia 
let,  to  any  amount  for  which  judgment  might  have  been  ren- 
lered  by  said  court  if  the  answer  and  undertaking  had  nut  been 
ielivered. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except 
lowever  that  this  subdivision  shall  not  be  so  construed  as  to 
jrevcnt  a  person  to  or  against  whom  a  precept  is  isflucd  as  pro- 
rided  in  title  two  of  chapter  seventeen  of  the  code  of  civil  pro- 
rediwe,^  from    settiug    up    an    equitalile    defence    in    summarr 

1^  taoi.  rh.  iw,  I  laoo. 
I  a.   [Rpliealeii  by  I..  1004.  cb.  5J16;  L.  1807.  eh.  267.] 
An  iiwirpclusi  ntleiDpt  Id  cpp^il  till!  «(-ctlon  wna  midc  hj  L.  titOi.  ch.  .'iiiS. 

lant  to  the  pnvidanii  at  (ucti  lectloa. 

141C 


MUNICIPAL  COURT  ACT. 
{  4.  ConteMipt  of  eaarti  erlmlBal. 

The  Bald  conit  has  power  to  punish  for  a  criminal  Mintempt,  i 
person  guilty  ol  either  of  the  folLowiiiK  acte  aod  do  others: 

1.  Di^M)rde^1J,    contemptuous   or   ineoleat    behHrior,    committed 

during  itB  sitting,  in  its  imnediatp  \'ww  and  pretence,  and 
directly  tending  to  interrupt  its  proceedings,  or  to  inipair  the 
reapeet  due  to  i|s  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  inlermpt  its  proceedings. 

3.  Wllfui  disobedience  to  its  lawful  tnandates. 

4.  Resistance  wilfully  offered  to  Its  lawful  mandates. 

6.  Contumneious  and  unlawful  refusal  to  be  strom  aa  a  vit- 
uesK,  or  after  being  sworn,  to  answer  any  l<%al  and  proper  in- 
terroKjtory, 

6.  Publication  of  a  false  or  grossly  inaccurate  report  of  iti 

SroceediiiBS.     But  a  court  cannot  punish  as  a  contempt,  the  pnb- 
cation    uf   a    true,    full   and    fair   report   of   a   trial,   argtunent, 
decision  or  other  proceeding  thereon. 
O.  C.  F.,  1  8i  L.  IBSZ,  tb.  UO.  |  ISBS;  L.  190t,  cb.  4W,  |  13«a. 


I  S.   Punishment. 

Punishment  for  a  contempt,  specified  In  the  Inst  section,  may 
be  by  fine,  not  esceedin^  two  hundred  and  fifty  dollars,  or  by 
imprisoQunent  not  exceeding  thirty  days,  in  the  jail  of  the  connly 
where  tbe  court  is  t)it1in(;,  or  both,  in  the  discretion  of  the  coon. 
'""  0  jail,  for  the  non-payment  of  s    ' 


a  hue,  he  must  be  discharRed  at  Ihc  expiration  of  thirty  daj»; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  tJiae. 
a  a  P.,  I  Bl  U  IBB%  cb.  410,  g  13SB;  U  IMl,  cb.  4*0,  f  13«e. 


I  fl.  la  Tieiv  of  conrti  boir  panlahed. 

Such  a  contempt,  committed  in  the  Immediate  Tiew  and  ptM- 
ence  of  tbe  court,  may  be  pauiahed  Bummsrliy.  When  not  w 
committed,  tbe  party  charged  niUHt  be  notlhed  of  the  arcnsa- 
tion,  and  have  u  reasoanble  time  to  make  a  defence,  and  thr 
court  niiiy  issue  a  warrant  directed  generalty  to  any  marsiul 
requirinR  hlni  to  bring  tlie  offender  before  the  court.  When  a 
IJereon  ia  committed  for  such  a  contempt,  the  particuloi'  cirenM- 
stance  of  bis  offenci^  must  be  set  forth  in  the  mandate  of  eoa- 

1.  P.,  ii  Id.  11;  L.  1B89.  cb.  UO.  |  12SSi  I.  IBOl,  eta.  Mt.  g  1M». 


I  7.  precedlBK  three  iieetiona  limited. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  indictment  for  the  same  offence:  hut  where  a  person  who  hw 
been  xo  punished  is  convicted  on  such  an  indictment,  the  conrt! 
in  scntMicing  him,  most  take  into  consideration  the  prericnr 
punishment. 
C.  C.  p..  I  12. 
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MUNICIPAL  COURT  ACT. 

(  S.  GoBleHpta  pnnUhable   clvlUr. 

Tbe  coart  bas  power  to  punish,  b;  fine  aud  im prison meDt,  or 
either,  a.  npglect  or  violadun  of  dutj.  or  other  uiiHvuiulucti  by 
which  a  right  or  r^meiiy  of  u  itnrtj-  to  u  civil  oclinu  or  special 
proceeding,  pending  in  the  conrt  may  be  dc  feu  ted.  impaired. 
impeded,  or  prejudiced,  in  either  or  the  followiiuc  L-uueii: 

1.  An  attorney,  I'uiiiisellor,  clerli,  aberitf,  Qiiinibai,  coroner,  or 
other  person,  in  any  manner  duly  solctted  or  apjiointed  to  per- 
form H  jttdii^iul  or  ministerial  serrice,  for  a  mJHbehnvior  in  hia 
office  or  iruKt.  or  for  a  wilful  neglect  or  violiitioii  of  duty  therein; 
or  for  dieoliedicucc  to  a  lawful  mandate'  of  tlic  cuuvl,  or  of  a 
judge  thereof,  or  iit  an  olBcer  authorisMid  to  pcrforui  the  duties 
of  such  a  judfce. 

2.  A  party  to  the  action  or  special  proceeding,  (or  putting  in 
fictitiouH  bail  or  a  Sctilioug  surety,  or  for  any  deceit  or  ahuae  of 
B   mandate  or  proceeding  of  the  court. 

'  S.  A  party  to  the  action  or  siieciul  proceeding,  an  attorney, 
connsellor,  or  other  peraou,  for  the  uon-pnynieiit  of  a  Gum  ot 
rooaey  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  eannot  Ite  awacdc^d  for  the  collection 
of  such  sum;  or  for  any  other  dlKobcdience  to  n  lawful  mandate 
of  the  court. 

4.  A  perKon  for  ansiiminK'  to  be  an  attorney  or  eounsetlor,  or 

other  oSlcer  of  the  court,  iind  acting  aa  such  without  authority; 

for  rewiiing  any  property  or  pei-HOu  in  the  cuBtudy  of  an  offliti, 

by   virtue  of  a   mandate  ot  the  court;   tor  unlawfully   detnliiiog 

fraudulently   preventing,   or  disaUioe  from   ultendin 


tifying.  a  witness,  or  a  party  to  the  action  or  specinl  proeccd- 
ing,  while  goiug  to,  remaining  at,  or  returnins  from,  the  Kitting 
where  it  Is  noticed  tor  trial  or  beiiriiig:  atid  for  any  other  ualaw- 
ful  interfereni-e  with  the  proceedings  therein. 

5.  A  perBoo  subiKieuned  as  a  witueRs.  for  refusing  or  neglcct- 
ng   to  obey  the   subpoeua,   or  to   attend,  or  to   be  Hworn  or  to 

8.  A  person  duly  notified  to  attend  as  a  juror  at  a.  term  of 
he  conrt,  for  improperly  conversing  with  a  party  to  an  action 
ir  special  proceeding,  to  he  tried  nl  Ihnt  term,  or  with  nuy  other 
)erHon  in  relnlion  to  the  merits  of  that  action  or  special  pro- 
-eeding;  or  (or  receiving  a  pom  mnn  I  cat  ion  from  any  other  person, 
□  relation  to  the  merits  of  such  an  action  or  special  proc-eediug. 
v-ithoiit  immcdintely  disclosing  the  snme  to  the  court. 

7.  In  any  other  cnse  where  an  attnchnient  or  any  other  prn- 
eedin?  to  punish  for  a  contempt,  has  boen  nsunlly  adopted  and 
iractlced  in  a  eourt  of  reconl,  to  enforce  a  civil  renieily  of  a 
■arty  to  nn  action,  or  special  proceeding  in  that  conrt,  or  to  pro- 
ect  the  right  of  a  party. 

C.  C.  P.,  i  U:  I_  1882.  ch.  *10.  I  12SB;  U  1001,  rft.  MO,  i  13G0. 
I  8-a.  [Added,  lt>ia.1  In  view  of  cnnrt)  Kioir  panlahed. 
In  n  cnso  Hpeeified  in  the  last  section  where  the  offense  is 
amniitted  ui  the  immediate  view  and  prcHi-Dce  of  the  cniirt, 
r  of  the  judge  upon  a  trial  or  hearing,  il  nmy  Ih'  pnnlsbed  snm- 
larily  by  a  tine  nut  exi-eeditig  one  hundnd  linlliirs  or  by  im- 
risonmcnt  not  eicceding  thirlv  davs  In  llie  jnil  of  the  county 
'here  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
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MUNiaPAL  COURT  ACT. 

Where  a  person  is  committed  to  jail  for  tbe  nonpajment  o(  mA 
a  fine  he  must  be  discharged  ut  the  eipiratioa  of  tbirt?  diji. 
but  where  he  1h  alao  committed  for  a  definite  time,  tbe  thirir 
days  must  be  computed  from  the  expiration  of  the  definite  tint 
The  particular  circumstances  of  the  offense  must  be  set  foul  ii 
tbe  mandate  o(  commitment. 

AMea.    L.    leiO,    eta.    630.      In  eUet   Jane   30,    ISU). 

t  8-lt.  (Added,  1U19.J    la  olher  «■«)  order  ta  al>*w  — ■■ 

In   any  other  case  speciBcd  in  section  eight,   the   coart  DmL 

upon  beinK  Ralisiicd  bj  amdavit  of  the  commission  of  tbe  oEFa» 

and  thnt  the  riglif  or  remedy  of  a  party  to  an  action  or  spMiil 

Sroceeding  peudiiig  in  the  court  or  before  the  jadge  may  t< 
efcated,  impaired,  impeded  or  prejudiced  thereby,  make  ai 
oruer  riKiuirin)!  the  accused  to  shovr  cause  before  it  or  him.  tt  i 
time  and  niace  Bpecilted,  n-hy  the  accosed  Bhoiild  not  be  pDoitM  , 
tor  the  alleRPd  offense.  The  order  to  show  cause  may  be  msif 
by  any  judge  authorised  to  grant  an  order  without  notice  in  i« 
action  pending  in  the  conrt,  and  it  mnat  be  made  returnable  at  i 
term  or  part  of  the  conrt  at  which  a  contested  motion  may  be 

Addfll.    L.    leiO.    cb.    B3e.      In   FiTct   June    20.    1010. 

I  H-n.  lAd««d,    l»t0.1       BetarB    at    order   to    ahow    cbbmi 

Upon  the  return  nf  nn  order  to  show  cause  the  qnestioH 
which  arise  must  be  determined  as  upon  any  other  motion,  and  if 
the  determination  is  to  the  effect  that  the  accused  has  mmtnitn' 
the  offense  charged,  and  that  It  was  calrulaied  to.  or  actnally  ^i. 
defeat,  impair,  impede  or  prejudice  tbe  rtRhts  or  remedies  of  a 
party  to  an  action  or  special  proccediog  bmusht  in  tbe  courl  « 
before  the  judge,  the  court  or  judge  must  make  a  final  order  w- 
cordingly,  and  directing  that  the  accused  be  puniabed  bj  t 
r  imprisonment,  or  both,  as  the  nature  of  the  case  reqnini, 
rrant  of  commitment  must  issue  accordingly. 
Addol,    L.    leiO,    cb.    r^.      Id  effcl   June   20.    ISIO. 

t  8-d.  [Added,  IfflO.]      Actoal   loan  or  lajar^,  paxncal  •( 

It  an  actual  Iosr  or  injury  has  been  produced  to  n  pxny 
to  an  action  or  special  proceeding,  by  reason  of  the  miscondort 
proved  against  the  offender,  and  tbe  case  is  not  one  where  it  i( 
special];''  prescribed  by  law  that  nn  action  may  be  maintained  tn 
recoTer  damages  for  the  loss  or  injury,  a  fine,  sufflcient  to  li- 
I  dcmnify  thr  aggrieve*)  party,  must  be  imposed  niion  the  ofFend^r. 
and  coUecCl^d  and  paid  over  to  the  aggrieved  party,  under  the  iH- 
rection  of  the  court,  not  to  eiceed  6ve  handred  dollars.  Th* 
payment  and  acceptance  of  such  a  fine  constitute  a  bar  to  an  ic 
tion  by  the  a^rierpil  party  to  recover  damsgcH  for  the  1os»  w 
injitiT.  Where  it  is  not  shown  that  such  an  actual  loss  or  injntr 
has  been  produced,  a  fine  must  be  Imposed,  not  eTceeding  tfc* 
amount  of  the  complainant's  coxts  acid  expenses,  and  ft  snm  ik4 
exceeding  two  bundred  and  fifty  dollars  in  addition  thereto,  aaj 
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must  be  c(itt»(4Fcl  aDil  paid.  In  like  manner.    A  corporation  may 
be  fined  as  prescribed  id  Ibis  seetioti. 
AiIdFd.    L.    lOTD,    ch.    E3B.      Id   tUel   Jane   30,    leia 

iS-e.  [Added.  IttlO.]     OmliHlon  tu  perforni  dntr  In  power 
aSeuder(    flHc   or   InprlaonBieal    forp    warrant    of   eoBi- 

Wberi.'  tbe  misconitiiet  prored  eonsistn  or  an  omiRsion  tn  per- 
form an  act  or  dulj.  nhkh  it  in  j-,-1  iu  tlie  pdiver  nf  the  of- 
fender t«  perform.  Le  Hball  be  impnsonmi  only  until  lie  has  per- 
formed it.  and  paid  the  fine  imposed.  Iu  nncii  a  i-a»<e,  the  order, 
and  liie  warrant  nf  commitment,  it  one  in  issued,  niusl  Rmidfy 
the  act  or  duty  to  he  performed,  nnd  the  sum  to  ^te  paid.  Id 
every  oIlitT  case,  where  spn-iul  proTiwion  is  not  otherWlae  made 
by  law,  the  offender  may  be  imprisoned  fi)p  a  reasonauie  tlDie, 
not  exceedinK  six  montbri.  and  untii  the  tine,  if  any,  h  paid; 
and  the  order,  ami  the  warrant  of  cnmniitnient,  if  any,  mnst 
scecify  the  amount  of  the  fine,  and  tlie  duration  of  the  imprlaoD- 

Added,    L.    teiO,    ch.    SSO.      Tn   effct   Jnne   ZO.    1910. 

I  8-t.  (Added,    IBIO.]       Wken    oCander    dlaehsrved    from 


form  the  act  or  duty,  required  to  be  paid  or  performed,  iu 
order  to  entitle  him  to  be  released,  the  court  or  jmltce  may,  iu 
its  or  bis  discretion,  and  upon  such  terms  as  Justii-e  requires, 
inalfe  an  order,  directiug  him  to  be  discharged  from  the  impriaon- 

Added.   L.    leiO,    eb.    GSO.      In   pffct    Jane   20,    IBIO. 

I  H-m.  [Added,    IfflO.]      MlMoBdoctl  wtaea  paMlakable. 

Where  a  miseonduct  which  is  {Aminhabte  by  fine  or  imprisoo- 
meut  as  prescribed  In  this  title  occurs  during  a  month  or  with 
respect  to  a  mandate  retumalile  duriuR  a  month,  and  was  not 
punished  duriiiR  the  month  iu  which  it  occurred,  the  court  or  jad([e 
thereof  ma.v  inquire  into  and  pnnisb  tlie  miscondnet  as  if  it  had 
occurred  dnriDB  the  month  in  which  the  order  to  show  cause 
is  made  returnable  and  as  it  it  bad  wcurred  during  the  mouth 
in  which  such  motion  is  beard. 

Add«l,    L.    leio,    lb.    530.      In   fffct    Jnne   20,    1010. 

I  9,  ProeeHI  -where   aerrlce  may  be  aiade. 

The  court  shall  have  power  tn  send  its  process  nnd  other  man- 
dates Id  an  action  or  special  procei'dine  of  which  it  has  juris- 
diction to  any  part  of  tlie  city  of  New  York  for  serrice  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  Bald  conrt  extends  to  the  whole  of  said  city  of  New 
Tork,  withont  llinitarion,  except  as  expressly  prescribed  In  this  act. 
I^  UOl,  cb.  MS,  I  1308. 
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I   10.  jBBller   to  adwlnliit^r  OBtha,   et  eelcrs. 

The  justit^a  of  sniJ  court  uiny.  in  (h*  oKr  of  Nfw  York,  ht 
virtue  of  their  office,  iiduiiiiistpr  imilis,  Inkw  dci^oBitious  and 
Bcknowledpuietits.  and  certify  tlie  snme  In  the  manner  and  wilb 
like  effect  iin  jiisticps  of  courts  of  record. 

L.  isoi.  ch.  -ino.  I  nT9. 

I  11.   [An'd,  I»04,   lOUT-l    Boiird  of  Jnntlpn. 

The  juatii-es  of  said  court  sliall  coDHtituie  tlie  board  of  jnstirei 
of  the  iiiniiiciiiai  miirt  and  discliarge  the  fuuetions  thereof.  Tb*j 
may  elect  a  pretildunt  fiom  tbelr  pwn  nnmbcr  and  at  pleasure 
remove  hini  unj  eii'cl  a  jjiu'i'i'KSur.  All  meetings  of  said  board 
sluJI  be  publU-  and  nil  pruceediuga  shall  be  recorded  In  its  book* 


of  mlnntea,  by  its  swrelHry  and  shull  be  ureseired.  Suvb  board 
may  dealKuate  a  i:lerk  or  deputy  clerk  of  said  court  for  one  of 
aiJ  districts  lo  act  ax  sci-reiarj  of  iiaid  board,  and  from  time  tn 


time  sulintltule  anolber  uud   Sx  a  coinpensatiaa   to  be   paid  for 
Buch  service,  not  excecdiug  the  sum  of  live  huudrod  dollar*  |i«r 
■DDum.     Such  board  may  also  designate  au  attendant  of  sncli 
court  to  act  an  attendant  of  snid  board,  au3  from  time  to  time 
Huhatilutc  another,  ntul  fix  n  rpni<<>nnlilp  rompcuxation  to  t>e  |,3id 
for  Huch  Kervii*.     Rneh  Imnrd  sbnll  csinblisli  public  rules  relatiTv 
to  its  meetinfia.  whieh  as  far  im  possible  Bhall  be  held  at  regultr 
tines,  to  the  keeping  and  preservation  of  its  mtnutes  and  to  Ibt 
public  !nsp<'<'ti(iii  of  the  some  under  the  care  of  the  aeoretary  *I 
reafranablo  times. 
I^   1»<I1,  rb.  4««,  {  14T4:  L.  1904.  cb.  736;  L.  19OT.  ch.  803. 
I    la.    [.tin'il.    1908,   19U7.   1»08.]     Board   to  ipaki-    mica. 
8aid  iMiard  i>f  justires  HhHli  ado[it,  and  may  from  time  to  time 
aniend  or  add  to  riilcH  relating  to  the  following  subjects: 

1.  As  to  tlie  hours  nt  which  court  Bhall  be  opened  on  each  day. 
and  what  offlcerH  shall  be  in  attendance. 

2.  As  lo  the  iirder  of  busineMS  and  manner  of  its  discharse. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  asstst- 
nnt  clerks,  rileuofcrn pliers,  interpreters,  attendants  and  employeet 
shall  perform  their  duties,  the  manner  of  keeping  records  and 
papers,  the  cnllei-liim.  and  disposition  of  moneys  and  keepiac 
accounts  of  the  same. 

4.  As  to  tbe  iiininlennnce  of  order  in  and  alMUt  tbe  courts  and 
oOlccs  thereof. 

r>,  Aa  to  the  forms  anil  practices  in  said  conrt. 

6.  As  to  a  calendar  in  each  district  of  actions  reserved  gen- 
eralLv,  to  which  nctinns  may  be  transferred  notwithstanding  tht 
provisions  of  sei'tion  one  bundred  and  ninety-three  and  one  bn- 
dred  and  nini>ly.ri>nr  «f  this  att. 

7.  As  to  trial  calcndiira  and   tbe  transfer  for  trial   from   ont 
■    part  to  another  In  tbe  same  distrii-t  of  special  proceedings   sod 

of  actipuH  no!  mvesBiirily  triable  in  a  part  designated  for  jnrj 
trials  under  the  next  s<H-tioii  '>f  this  act.  The  said  board  ma; 
also  provide  for  the  transfer  from  noy  part  lo  a  jury  trial  pan 
in  the  same  dlHtrlcI  of  any  special  proceeding  r)r  any  action  triablr 

8.  As  to  the  reiiorts  to  tbe  comptroller  by  tbe  clerks  of  tbe  &»■ 
bursement  by  theiu  of  Ihc  moneys  jinid  to  them  upon  demaoib 
for  jury  trials  and  nii  to  the  payiuenl  lo  the  comptroller  of  ib* 
city  of  New  York  c.f  nny  siirpluii  of  said  moneys  after  the  pay. 
meat   therefrom   of   tlu'   fees   for   aerving  jorors   and   of   jorvti. 
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Such  rules  shall  be  aubtaittGil  to  the  |ireatdliii<  jDstkea  of  tbe 
npiwiliite  divieiouH  uf  tbe  Qrst  and  aecontl  departmeDts  of  tbe 
supreoie  <-ourt,  ntid  nbeu  approved  by  (licni  tiliall  go  iDto  effect 
aod  have  the  force  of  law. 

sus)  t..  I'aus.'m.  ai.    in*en*ct  s.-pt.  i,  iws. 

I   IS.   tAn-il,  l»OT,  lOOH.]    PartH  of  ooarli  how  held. 

Tbe  board  of  justk-eH  ahall  from  time  to  tinie  eHtablish  parti 
of  said  court  aud  ahull  anHiKU  iusticcti  to  hold  thu  severnl  purts 
so  eatabiiRhcd,  but  no  Justice  Bball  be  assijjupd  lo  xit  oiitHide  of 
ihB  boroucli  for  which  he  wae  elected  or  appointed,  exceptins 
in  oiLu  of^  the  caat's  specified  in  sectiou  tliirtecii  himdi-ed  and 
Gfty-Hve  of  the  Greater  New  York  charter,  uh  niiieiided  bj- 
chapter  six  hundred  and  three  of  the  Inwa  of  iiiiielii'u  hundred 
and  seven.  No  juRticc  ahnll  sit  in  any  one  district  for  turo  sue- 
cesuive  months,  nor,  in  the  borough  of  Mauhaltan,  for  more  tbnn 
three  mouths  in  any  one  year,  nor  in  the  boroutchs  other  than 
Manliartau  foe  more  than  the  niiuiiuunt  number  of  mnntliH  under 
a  aystetu  of  i-oniplete  rotation  by  the  Justices  within  such  'hir- 
oughg  respectively.  Of  the  ports  so  established  in  the  boroughs 
of  Mauliatinn  and  llic  Bronx  one  or  more  pnrlu  in  each  distrlet 
shall  be  degigtiated  for  the  trial  by  Jury  of  all  actions  triable  in 
that  district  la  whi<;h  a  defendant  is  not  uudcr  arrest.  Said 
board  shall  provide  for  the  transfer  of  every  Ruch  action  to  tno 
of  the  parts  in  which  it  is  triable  and  shall  prescril>e  on  what 
daja  jury  trials  shall  be  hod  in  endi  ji.irt  no  desigtinled  aud  such 
trials  shall  have  a  preference  on  euch  day. 

Ani'il  by  L.  180T.  cb.  BOS;   L.   lOI'S.  ch.    m.     In  rlT<M;t  Sept.   t.  ISOS. 

I   14.  CDBciiFPFKee  o(  valoFlty. 

The  concurrence  of  a  majorily  of  all  tlie  members  of  said  board 
shall  be  necessary  to  adopt  any  reaolntiun  thereof. 
I..   1001,  ch,  4W.   I  13T8. 

I  IS.  Actlom 

The  trial  of  an  action  or 

from  dnj  to  daj-,  or  from  o .._,   _.  _._ ..   . 

the  same  is  flnished.    A  special  proceeding  commenced  h 

justice  may  be  continued  before  nay  other  jUBtlrc  baving  juris- 
diction of  tbe  subject-uinttpr.  the  same  as  Ihoub'h  It  had  been 
originally  iiuniueiic-ed  before  blm.  A  trauscript  of  any  prnoeed- 
injts  had  before  either  of  said  justkes,  or  of  any  paper  tiled  with 
the  clerk,  or  of  the  niiuutea  of^aiiy  testituotiy  taken  by  cjr  before 
said  justice,  certified  by  the  clerk  or  said  Justice  to  be  correct, 
shall  be  presumptive  evidence  of  (he  facta  therein  irnitainiit, 

I    in.   Death    or    removal    at    Janllee    not    lo    Imiiuir    pni- 

No  process,  nclinn.  judcuient,  esccuti^n  or  proceedine  ahall 
dbate  or  be  distontinned  by  rcaaon  .,f  the  death,  removal  from 
office,  or  Tucaiicy  in  office  of  any  Justice,  but  the  respective  suc- 
<:.easor  in  olfit-e  of  the  said  JU3li(«  shall  proceed  to  hear,  try, 
(determine  and  give  judgment  in  and  upou  the  same,  aud  upon 
txW  matters  and  IhiiiKs  ncmlinR  before  and  unde<!ided  or  iiot  Acted 
i^pon  or  indorscit  by  llieir  predecessc.i's  in  ollli-e.  with  the  same 
j>owcrs,  jurisdiction,  ond  nnlborily.  iif  their  prcjeceai  "     ' 

l^  iSK'.  cti.  m:  L.  less.  cb.  410,  i  laso. 
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g  17.   [Adi'iI,   1D07.]      Conrl)  TThrre  held. 

Tbe  said  court  shall  be  held  lo  eaeh  at  tbe  dlntrictB  in  oat  « 
more  parts  an  lixed  by  the  board  of  justicvs,  by  the  jntitiw  cr 
justitea  nssigneil  to  bold  mieh  pHrts,  st  tbe  pUc-es  provklrd  br 
llic  eommiHeiuuera  al  the  sinking  fuud,  and  in  aecnrdance  viil 
Ian-,  nt  mich  hours  in  every  judicial  day  or  w>  often  as  the  benrd 
of  juMtkf-H  or  thf  lunliieilial  court  shall  direct,  and  mtlst  roa- 
tinnc  in  seBcion  so  lonj;  na  the  public  lutereKt  riHinires;  and  ii 
(All)  he  the  duty  of  the  eommlatiionem  of  the  Finking  fnnd  i» 
proTide  n  Kiiltnble  place  for  the  holding  of  saiil  court  in  eirt 
of  Rail)  dlKtrie+ii.  provided  that  more  than  one  place  for  holdiu 
snch  oinrt  m«y  Iw  provided  nt  any  time  after  this  act  ttif* 
effert  in  sny  dintrict,  if  the  aaid  board  of  jnsticw;  shnll  i"cHip 
that  the  public  eonvenienee  requires  auch   additional   tinnthn  <j! 

in  ench  of  the  distiiclfl  In  the  iHironRh  of  M-anhnltnn  tber* 
shall  on  (-Tery'day  of  the  year  exi'ept  only  Saturdays.  Snndijri 
and  lef;al  holidays,  dnring  each  month  of  the  year  eireptict 
July  niid  August,  be  open  from  at  least  nine  o'clock  in  tiio  forr 
nouu  to  fnur  o'clock  in  the  afternoon  at  least  one  part  of  fait 
court  with  one  of  the  jnntices  of  wnid  court  tn  attendnnce  therm 
who  shall   hear  and  dispone  of  ex  jiarte  applications   aud  stiil  ' 


■y    proceed  in  jrs    nnfl    ouch    odi*f 


aetions  or  proeeedinRs  as  may  t>e  given  s  preference  by  tto 
rules  of  the  board  of  JuRtlces,  and  attend  lo  sneh  other  bn*:i»m 
as  may  be  directed  by  such  rules.  DHring  the  tnonths  of  jalj 
and  Auf:iist  snch  part  shall  be  in  session  as  aforesaid  in  nri 
district  for  at  least  two  days  In  each  week.  Similnr  parts  rhj 
be  established  by  the  board  of  Jnstiees  to  nit  in  the  boronck*  (f 
the  Bronx,  Brooklyn,  Onccns  and  Richmond,  as  the  biiHMM 
of  said  court  may  require. 
I^   ISK,  rh.  fto.  A  12»1:  I.   ISOl.  eh.  408.  |  )3tl.    Am-|I  L.  imr.  tk.  m. 

t  18.  SfWibI 

The   saW   ,_ 

nished  iit  the  expense 

the  -  - 

tor  __ 

ever   the  district   may   be),   but   nothing   herein   contained  tiat 
aulliori^c   stich   court   to  issue  certilicales  of  naturallxatiott. 
L.   1SS2.  rh.  410,  1  120.1;  L.   lOOl,  rh.  466.  1  13T2. 

I  ID.  Aepess   to   OonFf-honseN. 

The  Justices  of  said  court  shnll  have  aeceas  and  pneav^Hea  «t 
the  eoiirt-huusen;  and  it  shall  be  the  duty  nt  the  hoard  of  tUtr- 
men  of  the  city  of  New  York  nud  its  several  olBcers  ehmtrf 
with  dntles  Id  that  bchalC  to  supply  and  pay  for  whatever  af 
be  necessary  for  the  transaction  of  the  business  of  snid  r-i^n. 
and  the  justices  thereof,  and  to  supply  all  proper  ac<-nnini-<lr 
tions,  Is-oks.  stationery  and  fnrnlture,  and  to  pay  nil  jalirirti 
com[)ensntions  and  espnnses  and  disbursements  hcreiii  anthoriarl 
and  tbe  Tmanl  of  estimate  and  apportionment  sbnil  annndlr 
Include  in  its  llnal  estimate  sucti  sums  as  may  be  neeesaaty  ■* 
pay  the  same. 
I.  iivit.  i-K.  4i».  I  i.Tcn. 

I  ItA.  Code,  rales  of  snpreme  «otirt  appll«a1>1vi   ^«-liea> 

The  provisions  of  the  code  of  civil  procedure  nnd  rnW  a»J 
rcKulations  nf  the  suprenie  court  as  Ibey  may  l>e  from  tiia*  t» 
time,  shall  aoplv  lo  the  municipal  court  as  far  as  the  s.ime  «■ 
be  made  applirablc.  and  are  not  in  conflict  with  the  protisioai  it 
this  acl:  in  case  of  such  conBlet  this  act  shall  •WTeni. 
I..  i»oi,  ei.  4«i,  I  isn. 
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TITLE  II. 
Actions;  Bununona;  paiHaa. 


1 


I  as.    [Am'd,  1B04,  IBOT.]      In   wrll*t  dlirtrlpt  liranKllt. 

Ad  action  or  proceeding  of  which  tbe  munidval  court  has  jnris- 
dlctioD  muBt  be  brought: 

1.  In  K  diattict  in  which  either  tbe  plaintiff  or  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  pislntifls  or  all  the  defendants  reside  ont  of  the  (Ht;  of  N'ew 
York,  in  which  case  the  action  or  proceedlcK  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
Betion  shall  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  tbe  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  tbe  court  must  malce 
an  order  tor  such  traoster,  as  provided  In  BubdivlBlon  four  of 
tbis  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict tn  which  the  plaintiff  or  either  ot  the  plaintlCFs  resides,  or 
in  which  (if  it  be  a  corjmration)  It  transacts  its  general  business 
or  keeps  an  office  or  has  an  agency  established  for  the  traniac- 
tloD  ot  business  or  is  rstablished  by  law,  except  the  coriK>ration 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdiriaion  Ave  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  tbe 
district  in  which  the  defendant,  or  one  of  the  defendants  reside^ 
■nd  against  a  defendant  or  defendants,  not  residing  in  said  city. 
In  the  district  in  which  tbe  plaintiff  or  one  of  tbe  plaintiffs  h- 
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sides;  bnt  where  all  the  parties  reside  out  of  said  city,  the  a<rti<n 
may  be  brought  in  any  district.  No  person  who  shall  have  i 
place  in  said  uity  for  the  regular  transaction  of  business  shall  be 
deemed  a  non-resident  under  the  proTisions  of  this  act. 

4.  Ill  fhe  district  in  which  the  action  or  proceeding  ia  bron^t 
is  not  the  proper  district,  the  action  may,  notnitbstaJidiDB,  be 
tried  therein,  uDless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plsintlft  given  In  like  manner,  or  the  order 
Of  the  court.  Tho  demand  must  specify  the  district  to  wfaidi 
defendant  revolres  the  action  to  be  transferred.  The  court  mns 
make  Kucb  order  when  the  district  In  which  the  action  or  pro- 
eeidlng  is  brought  is  not  the  proper  district,  as  spcclGed  in  thb 
section  or  the  next  one,  If  such  demand  be  made. 

6.  All  actions  by  or  on  behalf  of  the  city  of  New  Tork  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  exceed 
Ave  hundred  dollars,  must  be  brought  in  the  district  in  which  the 
violation  of  such  ordinance  happened  or  occnnid.  And  alt  ac- 
tions to  recover  a  penalt;  or  Gne  for  a  violation  of  any  provisioa 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commituonn 
or  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  la  BHthorized,  empowered  and  especially  charKeil  to 
enforce,  where  the  amount  of  auch  penalty  or  fine  shall  not  ex- 
ceed Gve  hundred  dollars,  must  be  brong-ht  in  the  district  m 
which  such  violation  liappened  or  occurred. 

6.  An  action  pending  In  said  court  may  upon  conRenf  bo  tranf- 
ferrett  by  an  onl.T  by  any  justice  of  said  court  lo  n  district  olhft 
than  that  in  which  it  is  pending. 

L.  1«01.  fb.  488,  1  1370.  iiiii'il  Dt  ch.  M.  L.  1004,  ind  bf  L.  IWM.  eh.  *»: 
L.    MOl,  cb.   aO>.    la  *SB«t  im.    1.  1*08. 

I  3C>  Aetloai  ftovr   eanmeaeeil. 

An  action  bronght  In  the  tnuniclpal  court  of  the  city  of  New 
Torli,  muBt  be  commenced  by  the  service  of  a  anniuons,  or  thr 
Tolontary  appearance  of  and  ioinder  of  issuea  by  the  p«rties. 
U  1B81,  ea.  410.  I  law. 

f  2T.  Smnmansi   reqnlaltes. 

The  anrnmona  must  be  nddresaed  to  tiie.d^enJant  by  name,  nt 
if  hiB.naoie  be  nnknoun,  by  a  fictitioHa  name,  and  mast  mimmnD 
him  tn  appear  Iwfore  the  court,  at  the  coiirt-roniu  thereof,  and  si 
the  time  specified  tbertiil.  toanatier  the  complaint  or  thr  plaintiff. 
and  miiNt  Htiilo  the  amount  ftir  which  the  plaintiCf  will  tiih«>  jiMc- 
ment  if  tile  defeadant  fail-  to  appear  ani!  answer:  it  mn<t  I' 
Isfiiied  and  snbR<rlbr'il  bp  the  elerk  of  the  court  in  tbf  ilislrirt 
out  of  which  thi-  unme  in  hwnM.  or  hj-  his  nsair<tai)t  in  tht-  naw 
of  suah  cleric,  exrept  an  provided  in  section  twenty-fire  of  Ihlit  ai-L 
L.  tsai.  rh.  4in.'l  120T. 

I  38.  r<ir»  < 


ii.  i-.<i",G(Hinlc 


MUNICIPAL  COURT  ACT. 


Samtnoiu. 


deft:iidB.iit.  J 
To  the  abOTe  nnnied  deleailunt; 

Tou   are   hereby;   Bummuned   and    required   to    appeBr   in    this 
action  id  the  municipal  court  of  the  city  of  New  York,  borough 

of , district.  Id  the  cvurt  room  thereof, 

at ,  In  the  dty  of  New  York,  on  the  .  j,.   .  day  of 

19. .,  at o'clock  In  the  forenoon,  to  aimwtir 

the  complaint  of  the  plaintiff  tn  this  action,   who,   if  yon   then 
fail  to  appear  and  answer  will  take  judgment  against  you  for 

the  Bum  of  . ......  dollars,  with  interest  from  the day 

of   ■  19..,  together  with  the  coats  o(  this  action. 

Dated,  New  York. 19...       , 

I"™-)  Clerk. 

I  ao.  [Am'd,  IVOS.]  SantBOUai  adorBei-veBeral  B«d  car*»- 
ratlok  cOBBiiel  mBy  lHMi«..et  oclertu  ,    . 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
state  of  New  York  by  the  nttomey-geDerul  or  in  the  uame  of  the 
city  o(  New  York,  or  of  uiiy  deiiartineiit,  lioard,  or  officer  thereof, 
by  the  eorporatiou  cmuHcl  nI  the  city  of  New  York,  ss  attorney 
for  said  city,  or  Kaid  ilL-pnrtmcnt;  board  ur  otficer  thereof,  to 
recover  a  penalty  or  pcualtifii  fur  the  violation  of  any  laws  or 
ordiutnce.  tlie  Kumuiuns  may  be  iNcued  out  of  said  court  by.  the 
attorney-general  or  by  the  corporntion  counsel  in  bi»  own  name 
without  the  same  being  snbRcrlbed  by  the  clerk  of  the  court 
where  such  action  or  actions  are  brought,  and  in  siich  aetioDB  the 
attorney -genera  I  or  tlio  rorp'>ration  counsel  shall  not  he  reqnired- 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
aecount  therefor  to  the  citj  treasurer  and  shaJi  collect  liie  same 
from  the  defendant,  when  indKUicnt  is  recorered;  and  no  fees 
or  costs  i>hall  be  demanded  of  the  people  of  tlie  state  of  New  York 
or  tbe  attorney -geuera)  or  of  the  said  the  city  of  New  York,  or 
Biij'  honrd  or  officer  thereof  in  any  such  suit  or  proceeding. 
J.,  loot,  eta.  Its,  {  13S4;  L.  ISOCl.  ch,  TS.  In  iDtcC  Mttcb  17.  lIKfi. 
I  SO.  a^Evlcct  bIIbh. 

All  action  abnil  be  deemed  commenced,  at  the  time  the  siimmoDS 
Is  actually  delivered  for  service.  If- the  marshal,  or  other  peisfn 
haring  the  snnimons  to  serve,  cannot  liud  the  defondsnt  so  aa  to 
serve  him  therewith  as  riKiuired  by  this  act.  he  muNf  so  return,' 
aiiJ  the  clerk  shall,  at  the  retiuci^t  uf  the  plainlilT.  if  made  between 
the  lost  day  when  servic'e  could  bi-  had  jiud  the  ceturu  day  men- 
tioned in  said  sumnuins  or  alisH.  including  suen  return  day,  con' 
tiiiue  from  timi'  to  time  to  issue  another  summons,  to  be  known 
as  and  stamped  "  alias,"  until  the  defendaiw  ia  aerred,   - 

I^    198B,   ch.   410.   }  1308. 

)  31.  Mpltavd  of  Bervtce. 

The  summons  must  be  served  aa  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy 
to  the  president  or  other  lieafl  of  tie  corporation,  or  to  the  secrer 
tary,  cashier,  or  managing  agent  thereof,  hut  when  no  such  ofBcer 
resides  iu  the  city,  to  a  director  resideut  therein.  ■  i 

2.  If  aiaiust  a  mUior  under  the  age  of  fourteen  yeara,  bjr^lde- 
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livery   of  a  copy  to  ( 

Kiardlao,  or  tfthey  t 

a.  If  ■Eali't  H  i>er(OD  Judicially  dpclaiwt  t 
or  iDcapuble  of  condactlDf;  his  oWD  allalrH  In 
druDkenneu,  or  tor  an/  other  caiiae.  aod  for 
been  appolDted,  b>  delivery  of  a  copy  to  wact 
Attendant  personal ly. 

4.    Id  all  otber  catea  to  the  defwdant  pcraoDallj,  except  aa  In  t 
act  otberwise  specially   provided. 
L.  im  eh.  IID,  1  lan 

I  32.  Orili^F  for  aerTlce  of  avBiHioBai  -)rkeB  tl*feBdBBt  > 


upon  gallBfactory  proof  liy  the  affidavit  of  a  pprson  not  a  party  M 
the  action,  and  the  return  of  a  marahal.  that  proper  and  dilifenl 
effort  baa  been  made  to  serve  the  anmmoDS  upon  the  detendsni.  and 
tbat  tbe  place  of  his  aojanni  cannot  be  foand,  or  If  he  it  wltbln  tb* 
city  that  be  avoids  aervlee  ao  that  personal  service  could  not  he  matt 
0.  C.  P„  I  at 

I  33.   Hovr  sncb  aervlec  aavat  be  ^wde. 

The  order  must  direct  that  tbe  nervtce  of  the  Bummo&s  be  laadr. 
by  leaving  a  ropy  thereof,  and  of  the  order,  at  the  residence  of  ikt 
defendant,  with  a  person  of  proper  aoe,  If  upon  reasonable  applka- 
tlon.  admltlaoce  can  be  obtained,  and  su<?h  perKOn  found  who  ain 
receive  it ;  or.  If  admittance  cannot  be  obtained,  nor  Biich  a  prrvs 
found,  by  alSxlDR  tbe  samv  to  the  outer  or  olber  door  of  tbe  aef«4- 
ant'B  res  Id  CO  ce.  and  Ay  depoRltlDK  anolber  conv  thereof,  pmperly 
enploBed  In  a  Doat-nald  wrapper,  addreased  to  htm.  at  hla  plan  (< 
—  .n  tbe  borongb  )n  which  be  resldn  :  or  apM 

, „ _,    aOldBTlt   that  do  such    residence  can    be  toand. 

service  of  the   ■ammooa   may   be   made   In   auch  manner   aa  the  onrt 
may  direct. 
0.  C.  P.,  I  430. 

I  34.  lAm'd  IftOS]   Papera  ta  be  fltedt  vroof  of  aeiiUt. 

The  order,  and  the  papers  upon  which  It  was  Kranted,  omttl  be 
Hied,  and  the  service  must  br  made,  not  less  than  six  days  befon 
the  return  day  of  the  summons :  otherwise  the  order  becomes  Ik*- 
eratlve.  On  flllns;  an  aflldnvit  showtnB  service  accordlnjr  to  the  er*r. 
the  summons  Is  deemed  served  and  the  same  proceedlDKa  may  be  tatfa 
thereupon,  as  If  tbe  personal  service  thereof  had  been  made  nertt 
that  no  eieciidon  aKxInat  the  person  shall  Issue  upon  a  Judinral 
obtained  after  such  service.  T&e  summons,  when  returned  to  thr 
clerk's  oKlce,  nhall  be  Indorsed  with  tbe  residence  or  (MMt-oiBce  addn-a 
of  the  plaintiff,  and  also  the  name  and  post-olSce  address  of  ilie 
attorney.  It  any.-  The  indorsemenl  upon  the  aummona  of  the  iddnw 
of  tbe  plalntllT  shall  he  deemed  his  post-offlce  nddresx  for  tbe  pur- 
pose of  the  service  of  papers  In  all  cases  where  papers  may  be  served 
upon  the  plaintiff. 
CC.P.,f  43?,  sm'dL  igOS,  ch  tea    In  sBcet  May  SS,  im 

I  SS,  Detendant  when  allawed  to  defead. 

Where  the  summons  is  served,  pursuant  to  an  order  made  aa, 
herein  nrenrrlbed.  and  the  defendant  so  served  does  not  appear, 
he  or  fiLs  representative  must  upon  good  cause  shown  and  qmb 
Just  terms  be  allowed  to  defend^  tbe  acHon  at  any  time  wItBb 
sfi  months  after  personal  service  of  written  thiUcp  thprenfr  nr  if 
— ■-   -  —  -    •---    ---    been   served,   wlain    two 


BB en   notice   nas    not    been   served,   within    two   ye 
of   tbe    Judgment.      If    the    defense    Is    succeasfnl. 


or    any    part     thereof     ha* 

auch   realltutlon " 

but   the   title   I 
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Tlitoe  of  an  esecutioD  iaiued  upon  tho  judgmeiit,  ^aU  not  bt 
affected  thereby. 
C.  G  P..  I  MB. 

186.  Wko  Huir  BerT-e  •nmnaaa,  at  ectern. 

The  BDinmonB,  and  in  &  proper  caae  a  copy  of  the  complaint, 
or  a  precept  in  summary  proceedingn,  may  be  aerved  by  a  mar^al 
or  by  any  person  not  a  party  to  the  action,  who  ia  over  the  age 
nt  eltbteen  yeari.  Proof  of  ierrice  by  fineh  person  other  than  a 
raaTMsl  mnat  be  maile  by  hia  alDdnvlt  whieh  mnnt  state  the  par- 
ticolar  place,  time,  and  manner  of  eerrlce,  and  that  the  atBant 
knew  the  person  BO  served  to  be  the  person  menUoned  and 
described  in  the  smumonB  ee  defendant  therein. 
I.  1881,  cti.  410,  I  IBOl. 

(ST.  RelorM  dar- 

The  return  day  mentioned  in  the  aummona  must  not  be  more 
than  twelve  days  from  ita  date  and  except  in  the  case  where  an 
order  of  arrest  bi^d  been  issued,  must  be  aarred  at  least  six  days 
before  the  time  of  apearance. 
I.  i«8a,  ch.  410,  I  UM. 

138.  iBdoraeaaeat  apon  ■■■■■(•■a. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  n 
statute  or  ordinance  if  n  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
to  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
(he  annSnoiiH  so  delivered  In  the  fotlowing  form:  "  According 
to  the  proviaions  of,"  et  cetera;  adding  auch  a  deacription  of  the 
statnte  or  ordinance  bb  will  identify  it  with  convenient  certainty, 
and  alao  apeclfyinK  the  section  if  penalties  or  forfeitures  are 
giren,  in  different  sections  thereof,  tor  difFerent  acta  or  otDlisions, 
Mnd  the  proof  of  service  of  sucb  snuimoDB  must  show  tliat  the 
copy  served  on  the  defendant  likewise  had  snch  indoraement 
thereon. 
C.  a  P.,  1 18BT. 

139.  iBdorsenent       npon      aiiBiiBOBai      wkere       rxeentloD 
■Kolnat  the  perion  msr  t>e  Isaned. 

In  an  action  where  nn  execution  may  isane  against  the  peraon 
npoQ  n  judKmeDt  rendered  in  fnvor  of  the  plaintiff,  unless  a 
rerified  complaint  is  served  with  the  aummons,  a  general  refer- 
CEce  to  that  fact  roust  be  indorsed  by  the  >;lerk  upou  the  aum- 
mons  and  upon  the  copy  to  be  served  on  defendant  tn  the  follow- 
inK  form:  "  Plaintiff  claims  defendant  is  liable  to  arrcat  and 
imprisonment  in  this  case."  In  the  event  of  there  being  no  such 
IndorBement,  no  execution  against  the  person  jihall  i^asue^^and  the 
proof  of  service  of  such  i 
serv^  or  '^-  — -^— '  '■•- 
(N.W.1 

I  40.  Fartleaj  appeariiace  of. 

A  party  to  an  action  In  the  municipal  court  of  the  city  of  New 
Fork,  who  is  of  full  age,  mny  appear  and  proMCOle  or  defend  tht 
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Rome,  in  pernfin  or  by  iiii  attornpy,  at  his  e 
been  judicially  d«darei1  to  be  iDOomiwttnt  1 
c.  o.  P.,  I  2886:  ■».  ■■»-  u  iBSs,  irb.  410,  g  u»t. 


..B  follov 

1.  II  the  intnat  be  ptnintift.  Ibe  nppointmPDt  must  be  midr 
beroro  tliR  aiiuimons  is  iSHii«l,  utxtn  Ibe  apiilication  of  the  infant, 
if  he  be  of  the  age  ot  (oUFte«n  yeara  ur  upwarda:  if  under  thit 
Hce.  upon  the  npi>licatioii  of  some  relative  or  friend.  The  mt- 
Rent  in  writinfi  ot  the  guardian  to  be  appointed  aud  to  be  resime- 
sible  for  coatR.  if  h«  fail  in  the  action,  must  be  filed  wiih  the  elfrt 
of  the  conrt.  in  the  district  in  which  the  Hctiofl  is  brongbt,  empi 
in  CRROH  where  a  free  Rummons  is  provided  for  by  this  acl. 

2.  After  the  aervice  and  return  ot  a  anmnions  against  as  infsi' 
defendant  no  other  proceedings  shall. be  talven  in  the  action.  uniiJ 
A  perflon  haH  been  appointed  to  appear  as  his  guardian  for  lb' 
purpose  of  the  action.  Upon  the  nomination  of  the  dcfendaai. 
the  conrt  mtiat  appoint  a  proppr  perBon  tor  that  purpose.  It  ibt 
defendant  does  not  appear  upon  the  return  ot  the  sunimonc.  nr 
it  he  neglects  or  rofiisips  to  uontinate,  the  court  may,  no  the  ap{Ji- 
cation  of  the  plaintiff,  npitoint  any  proper  person  as  his  pianiiM. 
The  written  consent  of  the  person  no  aiipointed,  maM  be  Slrf 
with  the  clerk  of  the  court  before  hie  appointment.  The  gnardiin 
•to  appointed  Is  not  respouEibte  for  any  coats. 

c.  c.  P.,  I  i8Bs:  L.  lets,  ch.  410,  1  iws. 

I  42.  Parlleai  Trbo  tmny  ht  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follors: 

1.  All  persons  haymR  an  Interest  in  the  subject  of  the  aetka. 
and  )n  obtaining  the  judgment  demanded),  may  he  joined  aa  plaia- 
tifTs,  except  ns  otherwise  expressly  prpscribed  in  this  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claim 
an  interest  in  the  rontroversy .adverse  to  tbe  plaintiff,  or  wb^ 
ia  a  necessary  party  defendant,  for  tbe  complete  determinalka 
or  settlement  of  a  <|ueBtion  involved  therein,  except  as  otlw^ 
wise  expressly  prescribed  in  this  act. 

3.  Every  action  must  be  prosecuted  in  tbe  namcot  the  t«s1 
party  in  Interest,  oieept  that  an  execntor  or  ndminiBtrator.  a 
trustee  of  an  express  trust,  or  n  person  expretwly  anthoriied  ^5 
stntntc,  may  sue,  wifhont,  joinlos  with  him  the  person  for  vhmr 
benefit  the  aMion  Is  prosecuted,  A  jierson,  with  whom  or  i» 
ivhoflc  name,  a  contract  is  made  for  the  benefit  of  another,  is  ■ 
trustee  of  an  express  trust,  ivithin  the  meaning  of  this  sectioB. 

4.  In  an  artion  or  specidJ  proeeedins  a  mnrried  woman  appeal*. 
proRonitea  or  defends  alone  or  Joined  with  other  ijnrttes  as  if  sh* 
was  single.  It  is  not  ncceKsar^  or  proiper  to  join  her  hnshtoi 
with  her  as  a  party  In  nny  action  or  speelat  proceeding  affectiv 
l|er  separate  property.  The  husband  is  not  n  neressary  or  pnpR 
party  toan  action  or  special  proceeding  to  recover  damage*  t» 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  bf 
recovered  in  such  actions,  or  special  proceedings  shall  be  At 
separate  property  of  the  wife.  The  hivband  in  not  a.  neoesB»iT 
or  proper  party  to  an  action  or  special  proceeding  to  rernvfr 
damages,  to  the  person,  or  OKlate,  of  another  on  account  of  tbe 
wrongful  acts  of  his  wife  conimllteA  without  hla  instigation. 
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S.  Two  or  more  peraoos,  severallr  liable  upon  the  same  written 
iDEtruBient,  iuelndlng  the  pnrties  to  a  bill  o(  exchange  or  a 
prnmissoiry  note,  whether  the  action  Is  brought  npon  the  inntni- 
nieut,  or  by  a  party  thereto  to  racorer  ngoinst  other  parties  liable 
over  to  him;  may.  nil  or  nny  al  them,  be  ineliided  bh  defradsnts 
in  Iho  same  action,  nt  the  option  of  the  plaintiff,  and  the  Jojnder 
oC  a  |ier»oii,  an  defeiiiiajit  in  an  nctlon,  with  another  penon  as 
prearribed  In  tbifi  seotinD,  does  nnt  ofFect  bis  rhtht,  to  nsy  order 
or  other  relief,  to  which  he  woald  have  been  entitled,  if  he  had 
been  separately  sued  in  the  ection. 
c.  c.  P..  H  44a-4i>7,  S84r. 

14S.  Appllcntlon  of  this  article  to  4etenduita  JolvtlT 
Uabla. 

The  Inst  section  iloea  not  affect  a  defense  or  other  objection  of 
a  defendant,  growing'  out  of  the  failure  to  Join  in  the  action  two 
or  more  penwna  iointly  liable;  nnd  as  regards  the  other  parties 
to  the  Action,  iHTBons  jointly  liable  are  regarded  ts  ono  part;, 
for  every  purpose  conteni plated  by  that  section. 
O.  C,  P.,  I  4B7. 

|44.   Wlier«  eaiplnyee  la  partr. 

When  nn  action  is  brousbt  hy  nn  employee  agninet  an  employer 
for  services  perfomie<l  by  snch  employee,  mule  or  female,  the 
clerk  of  the  said  ninnicipal  conrt  in  the  district  In  which  the 
nction  is  brought,  shall  isane,  a  free  mimmonB  when  the  plaintiCTs 
tletnand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintifTa  own  affidavit 
that  he  has  a  good  and  merltorions  cnuae  of  nction  and  of  the 
natore  of  snch  action  and  of  Raid  plalntlfrB  residence,  and 
■whethSr  previoire  application  therefor  has  been  made,  shall  be 
dnly  presented  to  and  filed  with  the  Herk  of  the  miinlripal  coort 
where  such  action  shall  be  bronght  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  hla  agents  or 
attorneys  m  such  action,  nnlcKx  the  plalnflfF  shall  demanij  a  trial 
inry;ln  iVhlch  case  the  plaintiff  mnst  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  b«  pending  the  smn  of 
fonr  dollars  and  fifty  cents. 
L.  law,  ch.  410,  I  i*ie:  L.  ISst,  e*.  38T, 

i  45.  Who  mar  petition  fOF  leave  to  proseoate  aa  ■  pa«r 

A  person  whether  nn  adult  or  infnnt,  who  alleges  that  he  hits 
n  eniise  of  action  against  another  person,  niny  apply  by  petition 
to  the  conrt  (or  leave  to  proseente  ns  a  poor  person,  and  to  have 
nn  attorney  and  counsellor  assigned  to  coudnct  bis  action. 

0.  C.  r.,HC8, 

I  40.  Citntenta  of  petKIan, 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  te  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollard,  besides 
tbc  wearing  apparel  and  furniture  necessary  for  himself  end  bis 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previnns  applirntion  for  leave  to  sue  ns  a  poor 
person.    It  must  be  rerified  by  the  applicant'^  affidavit,  tipleM 
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the  ai^licant  la  an  infant  under  the  age  of  fonrteen  yean,  lal 
in  that  case  by  tho  afildHTit  of  bis  gnardian  sppointed  ii  Mii 
action,  and  supported  bj  a  oertificate  of  a  counsellor  at  lair  It 
the  effect  that  he  has  examined  the  ease  and  ia  of  the  opiaka 
that  the  applicnnt  has  a  good  t^ause  of  action.  The  petitioa  mt}. 
however,  be  verified  before  the  clerk  or  nsBistaut  clerk  of  ted 
municipal  court  in  the  district  in  which  the  actiou  is  broadl 
and  the  certificate  of  laid  clerk  or  assistant  clerk,  that  he  kit 
inquired  into  the  facts  of  the  case  and  that  In  his  apinioa  tte 
ptalntilf  ban  a  prima  facie  cause  of  action,  shall  hare  t^  n 
force  and  effect  as  the  certificate  of  an  attomef. 

0.  C.  P.,  nso. 

147.  Order  Bad  petltlaa  to  be  «Iedt  whea  cokumI  aa- 
•iKned. 

The  court  to  which  the  petition  is  presented,  If  eatisfieil  of  tbr 
truth  of  the  facts  alleged,  and  that  the  applicant  has  b  goti 
caiuu  of  action,  ma;,  by  order,  which  may  be  endorsed  on  peii- 
tinn,  admit  him  to  prosecate  as  a  poor  person,  and  where  tbm 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  Isrt 
section,  maj'  asalini  to  him  an  altome.v  and  oounsel  to  piuwi'utr 
his  action,  who  must  act  therein  without  coupmaalMm.  Sort 
petition  and  order  tnuat  be  filed  with  the  clerk  of  the  cotut  ii 
the  district  In  which  the  action  is  brought. 

C.  C.  P..  i  «a 

148.  When  leaTe  niKy  be  annalled. 

It  the  person  so  admitted  in  guilty  of  deception  in  the  petiiiM 
or  of  improper  conduct  in  the  prosecution  of  the  aclJMi,  or  tt 
wilful  or  unnecessary  delay,  the  court,  may  in  ita  diacntin. 
annul  the  order,  odmitting  him  to  prosecute  as  a  poor  pfnta: 
and  be  shall  thereafter  be  deprived  of  all  the  privileges  c«afernd  I 
thereby, 
a  o.  P.,  1  «a.  I 

1 4».  IVben  defendant   mM.T  defend   mm   n   p»sr  perwn,  *« 

A  defendant  in  an  action  in  said  conrt  may  petition  the  cokI     i 
in  which  the  action  ia  pending  for  leave  to  defend  the  actioa  « 
a  poor  person,  and  to  have  an  attorney  and  counsellor  sssifwi 
t«  coodnct  hia  defense;  as  followa:  | 

1.  B.v  sn  oral  application  made  In  open  court,  by  defendant,  w      i 
the  retiirn  day,  and  a  statement  under  oath,  of  the  same  nuKen 
respecting  his  ability  as  are  retiuired  to  be  contained  In  a   petitii* 
for  Icare  to  prosecute  as  a  poor  person;  or  | 

2.  By  a  petition  verified  before  the  clerk  or  assistant  dfrt. 
accompanied  by  his  rertiflcate  relating  to  the  defense  in  the  »u* 
manner  as  prescribed  in  section  forty-two  of  thin  act:  or 

.1.  By  H  verified  petition  supported  by  a  certificate  of  a  tMt 
sellor  at  law  relating  to  the  defense.  In  the  Bame  manner  as  pn- 
acribed  in  section  forty-two  of  this  act. 
tt.  C.  p.,  II  433.  M4. 

I  BO.  Defendanf*  order. 

The  court  to  which  the  application  Is  made  or  petition  i«  pn- 

(cnted  as  prescribed  In  the  last  section,  if  satls&ed  of  the  tnfl 
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of  the  facta  stated  as  to  defendant's  abllitj.  and  that  the  appli- 
caat  haa  a  good  defease  if  pruved  OD  the  trial,  may.  by  order. 
admit  him  to  defend  as  a  poor  pemon  and  may  assiga  counsel  to 
Foaduet  his  defenee,  or  may,  In  case  of  yenfied  p)eadia«H,  direct 
the  clerli  or  sasistant  clerk  of  said  court,  to  prepare  and  file  an 
answer,  yerified  before  him  by  defendant,  or  may  agalBn  a  conm- 
seilor  at  law  present  in  ronrt  to  prepare  and  file  an  answer  which 
may  be  verified  before  the  clerk  or  auiitant  clerk  of  aald  court. 

[K.W.J 

I  Bl.  LcBTC  ^AT  be  nBBslted  «■  In  raae  of  plaintiff. 

The  provisions  relating  to  an  order  to  t>e  made  npon  an  appli- 
cation for  leave  to  prosecute  as  a  poor  person  and  the  proceed- 
ings subsequent  thereto  apply  to  an  order  and  subsequent  pro- 
ceedings upon  an  opplicutiun  for  leave  to  defL-nil  as  a  poor  person. 

c.  C.  P..  I  488. 

i  B3.  Appeal  where  plnlntia  or  defendnnt  poor  poroo*. 

An  order  made  as  prescribed  id  this  article,  does  not  authorise 
the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 
but  where  an  appeal  !a  taken  by  the  adverse  party  the  order  is 
appUrable  In  favor  of  the  petitioner  as  respoitdent  lu  the  appeal. 

C.  C,  P.,  I  MO. 

)  S3.  Coata  In  favor  of  pelKloner. 

Where  coats  ore  awarded  in  favor  of  n  person  who  bad  Iieen 
admitted  to  prosecute  or  defend  as  a  ^oor  person  as  prescribed 
in  this  artlcte,  they  must  be  paid  over  to  bis  attorney,  when  col- 
lected from  the  adverse  party  and  diatributed  amonK  the  attor- 
neys aod  counsel  assigned  to  the  poor  person,  as  tbe  tvort  directs 

C.  e.  P-,  1*91. 
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TITLE  m. 


rroTiBlMiftl  maediea;  uid  ftctlona  to   for«cl<we  t 
chattsl. 

Article  1.  Order  of  armt. 


akticle:  first. 

Order  of  arrest, 


es.  Papvra  to  be  dPltTvrrd  tr 
VU,  I'ruiwcdlBdi  Id  Kate  limtl 
ei.  l-ialnlia  to  t»  uollflc^l  of 


as.  Bill  o 

SS.  Ball  m 

M.  Bitl  ol 
«E.  Wben 
66.  Dm  J  c 


t  on   ai>i^jlDff    for   adJonruKW 


TO.  Scftlona  atipllc^blf  an  to  undtrlakllics.  et  cetera. 
I  BH.  Proeesa  to  1>e  mtrrcA  kr  BaSFBluil. 

Aq  order  ot  arrest,  narraiit  of  attachnteat  or  reqnisitKiii  1' 
replevy,  Issued  by  or  ont  of  tbe  mnaicipal  court  of  the  dij  t' 
New  Yorb,  shnll  be  served  and  executed  b;  &  marshal  of  tbe  i^ 

of  New  York, 
L.  IBS),  olL  410,1  IBDJ.  I 

I  56.  [Ana'd,  1&08.]     la  what  caaea  order  of  arrrat  t*  W 

An  order   to  arrest  the  defendant   must   or   may    be   griiui    I 
directed  to  eaj  marshal  of  said  eity,  fn  the  followitiK  casM.  ku 
no  female  oati  be  arrested  except  for  a  wilful  injury  to  penoo'-^   ' 
property;  i 

1.  la  au  action  for  the  reoovery  of  damages,  in  a  eaoK  U 
Hction  not  arisiag  on  contract,  when  the  defendant  is  not  a  n* 
dent  of  the  city  of  New  Yort,  or  is  about  to  remove  therefn* 
or  when  the  action  is  for  a  wilful  injury  to  person  or  prt^nl;. 

2.  In  au  action  for  a  fine  or  penally,  or  for  money  nr  proirni 
embezzled  or  wrongfully  misapplied  or  converted  to  hia  on  » 
by  a  public  officer,  or  on  officer  of  a  corporation,  or  an  atlursri. 
factor,  broker,  aeeut  or  clerk,  in  the  course  ot  bis  employmest  b 
■uch,  or  by  any  other  person  actinj;  in  n  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  CMimn- 
ing  the  debt,  or  incurring  the  obligation  for  which  the  actioe  i* 
brought,  or  in  concealing  or  disposing  of  the  jiroperty.  ft>T  Hr 
taking,  detention,  or  convereiou  of  which  the  action  if  bn>ii?*i- 
eicept  that  no  order  of  arrest  shall  be  granted  in  an  action  tpc- 
fied  in  this  subdirislon  where  the  debt  contracted  or  the  eNip- 
tton  incurred  over  all  payments  and  set-offs  or  the  proii««I 
taken,  obtained  or  converted,   amounts  to,   or  is  valued  at  nr 

uudred  dollars,  or  less. 

i.  When  the  defendant  has  removed,  concealed,  or  dlsposri  •( 
■  property,  or  is  about  to  do  so,  with  tbe  intent  to  defraud  kii 
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(^TedltODi,  except  that  no  order  shall  be  grantccl  In  such  on  action 
uotiitw  the  ploiDlifTa  claiui  or  demaQil  over  all  iiaymeiita  and  set- 
olfa  exceeds  one  hundreil  dollars. 
L.  IBS,  cb.  110,  i  i3Mi  L.  zlia,  eh.  IH.  In  effect  April  8, 1KB. 
1ST.  Affldavlt  and  nnderlalilnB  vpon,  craaUnr. 
Before  an  order  of  arrest  shall  isane.  the  party  oppljinK  muat 
prove  to  the  satiafactioa  f>t.  thb  mart;  br  th«  »£d«v4t  loC  hit**^" 
or  some  other  peraon,  the  facts  on  which  the  application  ia 
founiled,  and  the  nmount  of  his  debt  or  olaim  over  all  paymenti 
and  aet-offs.  The  plaintiff  niuBt  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  distriet  in  which  the  action  is  brought, 
a  written  nndertakinf-  approTed  bj*  the  cotirt,  with  sueh  approval 
endomcd  thereon,  with  aiilBcient  snrety  or  enrericB,  to  (he  effact 
that  it  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
hiin  all  costH  and  estra  eoHts  ttiM  ninr  be  twardbd'to  the 
defeadnnt,  and  all  damage*  which  he  may  Huataln  hy  ranHon  of 
tht  arrcHt  not  exeeedintc  the  som  apeclBed  in  the  uudertoJiinK, 
irhicb  miiat  be  doitbie  the  amoimt  claimed.  But  the  proof  aad 
secDrity  reqairecl  by  this  section  shall  not  be  necessary  where 
tlie  order  of  nrreat  is  iRsaed  Tor  the  violation  of  a  by-law  or 
ordinnnci'  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeitiuie  otidec  the  statutes  at  this  state,  where  the 
cit.T  of  New  York  or  any  department  of  the  sovernnient  of  said 
city  authoriaed  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

I  08.  ^ha<  to  atr*rt. 

An  order  of  arrest,  mnst  direct  that  (he  siiminoiiB  accom'p&ny- 
ing  It   be  made  returnable   immediately   upon   the  arrest  of  the 
defei)i)aut.  and   it  must   specify  a  aum  In  which   (he  defendant 
may  be  let  to  bail. 
U   1882,  i:h.  410,  I  IZQT. 

i  59.  Papem  4o  be  delivered  to  arrenled  peraoni  itrocecd- 
luitB  (herenpoD. 

The  marshal,  npon  arresting  the  defendant,  by  virtue  of  such 
su  order,  must  at  the  same  time,  aerve  upon  him  (be  summons,. 
and  also  a  cop.v  of  the  order  of  arrest,  and  of  the  papers  upon 
whieh  it  was  cranted.  He  must  forthwith  brins  the  defendant 
before  the  court.  In  the  df8(rict  in  which  the  action  is  bronght, 
if  the  court  is  then  In  session;  otherwise  unless  ball  In  given,  as 
prescribed  in  section  sixty-two  of  this  act.  he  must  take  the 
defpudant  tn  the  jail  of  tht-  VWinty'  in  which  "the  dtBtrirt  Whtre 
the  action  is  bronght  Is  nitnali'.  far  thp  confinement  of  prisoners 
in  civil  eoTiniv.  The  keeper  thereof  must  confine  the  defendant 
therein.  -  On  the  next  day  thereafter  irlien  said  court  is  in  sea- 
xioii.  tho  marshal  muxt  tnhe  the  defendant  from  the  jail  and 
bring  him  before  the  court. 
I..   laKs.  cb.  410.  I  ixve. 

f  do.   PrmreedlBK*  In  cane  laatlec  la  a  wHbciib. 

If  it  be  iii.ide  to  apprnr  by  the  nflldavit  of  the  defendant  to  the 

satisfaction   of  the   justice   lilting  in   the  district   in   which   the 

action  Is  brought,  that  siU'h  instlce  is  a  material  witness  in  thfr 

actioo,  the  marshal  must  immediately  take  the  defendant  hefOK 

IMl  ■  '-^ 
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the  court  in  an  adjoioJng  dletrict  nanied  b;  said  Jnalice,  whid 
muat  take  cognliance  of  the  eftlon.  and  proceed  tb«rein  the  aamr 
aa  i(  the  order  of  arrest  had  bees  iMued  out  ol  the  court  hi  tbe 
latter  district 


|S1.  PiKlntIB  t«   be    Botlffe*    at   anca*. 

Tbe  man-hal  making  the  arrest  roust  immedtately'  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  tbe  order  of  arrest,  and 
Bubecribe  a  certificate  stating  the  time  of  serving  the  same,  and 
of  giving  notice  to  the  plaintlD. 

L.  leaS.  eh.  410,  I  1310. 

|«2.  Ball  or  deposit  b«(*r*  retwrm. 

Tbe  defendant  may  give  t>ail.  by  delivering  to  the  marshal  a 
written  undertaking  to  the  plaintiff,  in  the  snm  specific  in  tbe 
order  of  arrest,  executed  by  one  or  more  saretleB,  to  the  effect 
that  the  defendant  will  attend  in  person  at  tbe  opening  of  the 
court  on  the  next  day  thereafter  v^en  it  Is  tbere  in  sesaian,  or 
he  may  deposit  with  the  mar»hsl  tbe  snm  specified  in  tbe  order 
of  arrest.  In  either  esse  the  maribal  must  forthwith  release  him 
from  cnstody. 

I.  18S2,  lA.  410.  I  1311. 

I  «3.  Ball  mar  t>*  cuimlne*. 

Where  ball  is  given  as  prescribed  Id  th«  last  aectioD,  the  oScer 
taking  the  acknowledgUJent  of  the  undertaklDg  must,  if  tne  mar^ 
shal  so  requireH,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumBtances.  The  defendant  may  give  bail,  or  make  tbe 
deposit,  immediatel;  upon  bis  arrest,  at  any  hour  of  the  day  or 
night;  and  he  munt  have  reasonable  opportnnity  to  seek  for  and 

Grocure,  bail,  before  beiiig  committed  to  jail.  Where  a  depoeit 
I  made,  the  money  depoalted  muHt,  before  the  expiration  of  the 
next  diiy.  Ihoreafte;.  not  being  Sunda.v  or  a  public  holiday,  bf 
paid  by  the  marshal  into  court,  by  paying  the  same  direotly  tn 
the  clerk  in  the  district  in  which  the  action  is  brongbt.  which 
said  deposit  shall  be  regarded  as  an  undertaking,  and  aball  harr 
the  same  force  and  effect  and  no  other. 
L.  1SB2,  ch.  410,  I  1312. 

104,  Ball  or  depoall  after  ratarn. 

At  any  time  after  the  return  of  the  marshal,  and  before  Gaal 
jndgrment,  the  court  may  admit  a  defendant  in  custody  to  bafl. 
or  allow  him  to  make  a  deposit:  and  may  direct  hia  release  apM 
hia  giviug  bail  or  making  the  deposit  accordinsly.  The  anm  ts 
be  deposited  or  tbe  snm  apecified  in  the  undertatdng  of  the  bad. 
must  be  fixed,  and  the  aureties  in  tbe  undertaking  muat  ht 
approved  by  the  court,  which  must  be  satisfied  by  their  exan- 
instion.  or  by  other  proof,  respecting  their  sufficiency.  "Ar 
undertaking  must  be  to  tbe  efFei^t  that  the  defendant  will  at  all 
times,  render  himnelt  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  Judgment  against  him  in  the  action 

u  lan,  rtL  410,  I  isu. 
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166.  WhcB  mmt  hoi*  defcBdant  to  remala  In  eaatsAr- 

Xlnlest  bail  is  giveD.  or  a  deposit  is  made,  as  prescribed  la  the 
last  tbre«  sections,  the  defsiidaut  oiust  remain  in  tlie  jail  b;  virtue 
of  the  order  of  arrest,  uatil  final  judgment  in  the  action;  and  if 
the  jndgnient  is  against  the  defendant,  nntil  the  return  ot  an 
eiepulinn  against  pt'operly  issued  thereupon.  Bnt  the  eoart  must 
direct  blm  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discre<ion.  direct  him  to  be  brought  into  court  at 
anj  otber  time,  Iii  either  cnxe  he  mnst  be  taken  from  the  jatl, 
and  brought  into  court  acrordingly.  Nothing  ia  this  seetton  shall, 
be  BO  construed  as  to  prevent  a  defendant  at  ^an;  time  after  Judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  esecutios  against  the  person  has 

L.  188Z.  ch.  tlO,  I  1314. 

I  66.  Dntr  of  mtmliaL 

_  The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  he 
shall  give  the  security  for  lus  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  In  no  case  can  such  detentioa 
exceed  forty-eight  hours,  escluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  ot  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interrtiptioa 
jther  than  the  necessary  recess  of  the  court. 

U.   1SS2,  eta.  410,  H  I31D,  1»3. 

I  67.  DBdertaJdnK  fiT  nrreated  defen^Bat  oh  apiilri>ff  tor 

idJOBPBIBeBt. 

If  the  defendant  make  application  for  an  adjournment,  or 
lemand  a  Jury  trial  at  the  time  he  is  brought  before  the  court, 
tefore  it  can  be  granted,  be  must,  unless  he  has  given  bail  or 
□ade  a  deposit,  execute  an  undertaking,  with  one  or  more  suffl- 
ient  sureties,  to  be  approved  by  Ihc  court,  which  approval  miist 
•e  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
■n  the  adjourned  dn.v,  aud  not  depart  nntil  duly  discharged 
ccording  to  law,  or  until  after  the  IrinI  and  Judgment,  and  that 
e  will  surrender  himself  intii  nwlodv  If  any  execution  be  issued 
pon  the  Judgment  when  obtained  against  him  in  the  action. 
L.    I8S2,  cb.  410,  II  131D,  1203. 

I  as.   Motion  to  dlBcharse  from  Brrcst. 

A  defendant,  arrested  as  preserlbed  in  this  Article,  may.  nllh- 
lit  notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
r  at  any  time  afterwards  before  Judgment,  upon  two  days'  notice 
iven  personally  to  the  plaintiff,  or  to  bis  neent  or  attorney  who 
ppeared  for  him  before  the  court,  npjily  to  the  court  for  an  order, 
ischarging  him  from  arrest.  The  application  may  be  founded 
]M>n  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
pon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
le  application,  where  It  appears  that  the  case  is  not  within  the 
■oriafons  of  section  flfty-slx  of  this  act.  The  court  must  also, 
Ton  tbe  defendant's  application,  grant  an  order  discharging  him 
om  arrest,  if  the  plaintiff  fails  to  take  oat  an  execution,  apon 
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1 6ft.  Frlvllese  from  arrest. 

Tbis  acticle  <Io«b  not  abridge  oc  olbcrwisc  aSect  a  pririkR 
I'rom  arrest  giieu  bf  law.  or  a  right  of  airtton  fur  th«  hreatk 
thtrvof.  A  priviletK^  pcnwu  ia  cutitli.-d  to  l>«  diKchari^  fna 
arr(!Ht,  by  the  urcltr  ot  thi-  court  beruro  whii-l)  he  ix  brouidit 
.ufMui  prool,  by  aSldtivit.  of  Ibe  facts  ciitltlinK  him  tu  a  discharp: 
or  be  may  applj'  'or  and  obtain  (in  order  for  his  disrbari»'.  is 
prewrlbcsl  iu  section  five  buodred  aod  etxty-four  of  the  t-ulc  U 
civil  procedure. 

c.  V.  P..  I  mo*. 

I  TO.  9«clloD«  appllc»bl«  ■■  t«  aBdertKli.laKi*<  et  cetera 

Seetions  one  hundred  and  six  to  one  buoiIrM  aud  ten  of  tk- 
Tevigion  inclusive  and  sections  one  hiindrod  niid  tn'eDty-aeven  wi 
on*  hundred  and  twenty-eiRht,  in  so  far  a»  they  relate  to  unA-i- 
tflliinBR,  sureties  and  jUHtifitation,  apply  to  profeedinm  nnrtw 
Ihia  title,  and  the  exceptions  to,  and  (■xamiaation  of.  norvt"^ 
whether  on  undertaking,  or  ball,  may  be  tuade  and  condncttd 
by  the  adverse  pftrty,  as  prescribed  therein. 
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ARTlCLrEt  ffBCOMD, 

Atlachment. 


ag  whw  warr.Dt  t>  r 

,    tmrWiw. 

).  Appllnlkn  111  Tirale  or  modlfj  miriDt  of  attncbmeot. 

..I.  JiH^Dicnt  wbrrp  proiipnr  hB>  bii^i  UCucbi.'d. 

I  Ti-  AttRObnienf,  n^lien  mny  l»e  ffFimtod* 

X  warrnnt  of  utliirhinent  aKiiinst  tlio  jiropprty  of  one  or  more 
(tefpnilantH  uiuat  bo  K,ninti.-d,  upnn  the  application  of  the  plaintiff, 
HH  hfreinofter  preinTil>eiI.  in  an  action  upon  one  or  more  ot  the 
foKonJng  caiuteK  of  nctiou: 

1.  T'lMQ  a  jmlgnient. 

2.  Uri^ueb  of  a  coutraet,  exproes  or  implitxi. 

3.  WronBfiil  convercion  of  jM-rfonat  property. 

4.  Any  otber  Injnry  to  personal  property,  io  consequence  ot 
npxiiaenve,  fraud  or  misconduct. 

L.  188S.  eb.  110,  I  iai«. 

I  74.  What  ninat  Ii«  iihon*  to  ppoeare  ^warrant. 

To  entitle  the  pbiintiff  to  such  a  warrmt.  he  mast  ahon,  by 

ndidnvit,  to  the  KnliKfactlon  of  the  court,  as  (oUowa: 

1.  That  a  Hiifllcicnt  cause  of  action  exists  nRainat  the  defend- 
ant lo  recover  claniacos  for  one  or  more  causes  spccilied  in  the 
laKt  seetioii.  If  the  action  l«  upon  a  judgment,  or  to  recoTer  for 
breach  ot  a  contract,  tlie  affiilatit  mant  show  tliat  the  plalDtlfT 
is  entilled  to  recover  a  snni  stated  therein,  over  and  above  all 
coiinterrlaima  known  to  him. 

2.  That  tho  defendant  is  either  a  foroittn  corporation,  or  not 
a  rc«ideut  of  th«  state;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  slnt^  thnt  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  renided,  to  a  place  onti>ide 
the  city  ot  Now  York,  witii  intent  to  defmnd  bis  creditors,  or  to 
nvniil  (he  service  of  a  anmmonH.  or  keeps  himself  concealed, 
with  the  like  intent:  or  If  the  defendant  is  a  nataral  person,  or 
a  domestic  orpnrRtion.  tbnt  be  or  it  has  removed,  or  Is  nbont 
to  remove  property  from  the  county  where  the  defendant,  beiag 
□  nntnrtl  person,  laat  resided,  itr  beinR  a  corporation,  has  kept 
ita  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  han  .aesigncd,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
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propertT,  with  the  like  intent;  or  where  for  the  parpme  of  ^o- 
carlDg  credit  or  the  exteuHlon  of  credit,  the  defendaat  has  mtdf 
a  raise  Btatpment  in  writing,  under  his  own  hand  and  sitnutaR. 
or  under  the  baud  and  iiignatnre  of  a  duly  anthortxed  ugaS. 
made  with  his  knowledge  find  SPquieBcence.  bb  to  tii«  finandil 
reBponsibilit;  or  dtanding.  Or  that  the  defendant  being  a  natiml 
person  of  full  age,  and  ft  resident  of  the  atate,  has  be«n  eontint- 
ously  without  the  United  States  for  the  apace  of  wix  montfai  gt 
more,  immedintely  before  the  applicatioR  and  either  that  he  bn 
not  made  a  deslgnatloo  of  a  person  upon  whom  to  aerre  a  »n»- 
mona  In  his  behalf  un  prearrlbeA  in  eeotion  four  handred  ni 
thirty  of  the  code  of  civil  procedure,  or  that  ser\-iee  npon  At 
person  so  desitcnnted  cannot  be  made,  with  due  diligenee,  in  tht 
county  where  the  person  makioK  the  deaignatiOD  recides.  TV 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district  In  which  the  action  Is  brotight  when  the  warcwit  i* 

L.  1S8I,  ch.  410.  i  131T. 

I TB.  CoBlcnlB  of  warrant. 

The  -warrant  mast  be  granted  by  the  oonrt  at  the  time  when  Ac 
sammons  is  issued,  and  mast  be  lasued  by  the  clerk  of  the  c«wt 
in  the  district  In  which  the  action  ia  broiijfht,  and  it  muct  t* 
indorsed  npou  or  aimened  to  the  summons.  It  mnat  be  snbserilied 
by  the  clerh,  and  must  briefly  recite  the  tcround  of  the  attachmcot 
It  must  require  the  marshal,  to  whom  the  snmmona  is  delirri«d. 
to  attach  on  or  before  a  day  specified  therein,  whieh  must  be  tt 
least  six  days  before  the  return  ol  the  summons,  and  safety  ^ 
beep,  as  much  of  the  defendant's  personal  property,  within  tbr 
city  of  New  York,  as  will  satisfy  the  plaintlfTs  demand,  with  tt» 
costs  and  expenses  and  to  make  return  of  bia  proeecdinRs  thereon 
to  the  court,  at  the  time  when  the  snrnmons  is  returnable.  IV 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  w«^ 
rant  as  staled  in  the  allldayit.  Nothing  in  thiB  section  ahaO  1* 
construed  to  prevent  a  valid  warrant  of  attachment  Issning  in  i 
prop«r  case  esainst  a  non-resident  of  the  city  of  New  York. 

L.   188!,  ch.  «10,  I  1318. 

I  Te,  UKdertBklns. 

Before  granting  the  warrant,  the  eonrt  mnat  reqnire  a  writM 
undertaking  to  the  defendant,  on  the  part  of  the  plaintJfF.  irid 
one  or  more  sureties,  approved  by  the  court,  to  the  ^ect  thtt  >f 
the  defendant  recovers  judgment,  or  the  warrant  of  attadunoil 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awardtd 
to  the  defendant,  and  all  damages  which  he  may  sustain  hy  rea- 
son of  the  attachment,  not  exeeedinit  the  snm  spedfied  in  At 
undertaking,  which  must  be  at  least  twice  the  amount  of  tbr 
plaintiff's  dcm«nd.  as  stated  in  the  warrant,  and  in  no  case  k* 
tbaa  two  hnndred  dollars,  and  that  If  the  plaintiff  recovera  Jadf- 
ment,  he  will  pay  to  the  defendant  all  money  received  by  hv 
from  property  taken  by  virtue  of  the  warrant  of  attachnteot,  c 
upon  any  bond  given  therefor,  orer  and  abov«  th«  taotmat  of  the 
judgncnt  and  Interest  thereupon. 

h.  188%  eb.  410,  I  13ia 
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171.  H«w  wm 

The  marBhal  t  ...   .  _ __ ._ 

must  eiecutt;  it  at  leunt  six  days  before  the  returu  day  of  the 
summons,  by  Icvyine  upon  no  mui^h  of  the  property  of  the  defend- 
ant hpremafter  meDtionei],  as  will  satiHfy  the  plamtiS'H  demand 
with  costa  and  expenae*  and  must  Bafely  keep  the  name  to  be 
diapoaed  o(  as  proBoribed  in  Ihk  title  and  must  immeduitel;  make 
an  icventory  thereof  stating  therein  the  estimnted  value  of  each 
article  or  Hem.    Such  levy  cou  be  made  on  the  followiue  property: 

1,  Goods  and  ehnttets  of  the  defendant  found  in  the  city  of 
New  York  not  exempt  from  levy  and  sale  by  virtue  of  an  eiecn- 
tion  ineladiuK  money  and  bank  notes.  * 

2,  Th<r  righta  or  shares  which  the  defendant  has  tn  the  stock 
of  an  association  or  corporation  havinj;  a  place  of  bnsineHs  in  the 
city  of  New  York,  together  with  the  interest  and  profits  thereon. 
and  the  mnrshal's  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  prlvileKeB.  with  reapect  thereto, 
which  the  defendant  had,  when, they  were  so  attached. 

3,  Causes  of  action  arising  upon  contract,  including  bonda, 
promisBor;  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become 
due.  executed  by  a  corporation,  or  by  a  private  persoa,  either 
within  or  without  the  state,  which  lielong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  ol, 
the  debt  represented  thereby. 

1,.  lass,  Ph.  410.  I  ISM;  C.  C,  P..  II  M7.  1«. 

I  T8.  Att«eliiae>t,  how  ICTlcfl. 

A  levy  under  a  warrant  of  attachment  upon  pergonal  property 
capable  of  manual  delivery,  inclading  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  b.» 
taking  the  same  Into  the  marshal's  actual  custody.  He  must 
therpopon,  without  delay,  deliver  to  the  person  from  whose  pos- 
BCBsion  the  property  is  taken,  if  any,  &  copy  of  the  warrant,  and 
of  the  affldavlts  upon  which  it  was  granted.  Upon  other  personal 
property,  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same;  or  if  It  consists  of  a  deman]},  other  than  as 
(pecified  in  this  section  with  the  person  against  whom  it  exists 
>r.  if  ft  consists  of  rights  or  shares  in  the  stock  of  an  association 
tr  corporation,  or  interests  or  profits  thereon,  with  the  president, 
>r  other  head  of  the  association  or  corporation,  or  the  secretary, 
lasbier,  or  managing  agent  thereof. 
c.  c.  p..|Mg. 

I  TS.  Certllleate   of  defrndanfa   InteFest  to  tie   fnrnUlied. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
aeat,  the  president  or  other  bead  of  an  association  or  corpora- 
Jon,  or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
lebtor  of  the  defendant,  or  a  person  holding  property,  inclnding 
1  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
□oney.  beionginf!  to  the  defendant,  must  furnish  to  the  niarsha'. 
■  certiflcate.  nnder  his  band,  specifying  the  righti  or  number  of 
hares  of  the  defendant,  in  the  stock  of  the  association  ot  corpo- 
atioD,  with  all  dividends  declared,  or  encumbrances  tkereon,  qt 
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the  amount,  nature  and  description  of  the  property,  held  for  tk 
benefit  of  the  defendant,  or  of  thp  defen<lnnt'ii  interest  in  prot*"? 
•m  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  dw 
ease  requires. 

C,  C.  p.,  I  660, 

I  HO,  FcraoB    retaatiiff  cerfi<lcat«    may   tie    exaailned. 

If  a  person,  to  wbiim  application  is  mode,  aud  prescribed  in  ik 
UbC  section,  r^ruses  to  give  such  a  certificate;  or  if  it  is  niadr  i' 
appear  by  affidavit,  to  (be  satisfnction  of  the  court,  that  there  a 
rWHon  to  HUNpei-t  that  a  certificate  given  by  him  is  untme.  vt 
that  It  fnlls  fully  to  set  forth  the  facts,  required  l»  be  ahii«i 
thnreby,  the  court  may  make  a»  order,  directing  hiui  to  attend. 
at  a  specified  tiute,  at  the  court  in  the  tUatrict  in  whii'b  the  arliuL 
is  brought,  and  submit  to  an  examioalioo,  under  oatli,  concemiaj 
tbe  same. 

C.  C.  P.,  I  «61. 

1  HI.  UarBhal  mar  mBinlala  sotloB. 

The  merohal  must,  subject  to  the  direction  of  the  coort.  eollwi 
and  receivn  all  debts,  effects,  and  things  in  action  attached  kj 
him.  He  may  maintain  any  action  or  special  proceeding  in  kn 
own  name  or  in  the  name  of  the  defendant,  which  is  necesnry. 
for  that  purpose,  or  to  reduce  to  bin  actual  imaseFution  an  artidr 
of  personal  propi>rty,  callable  of  manual  delivcrj-,  but  of  nhicli  br 
has  been  unable  to  obtain  poBseaaion,  and  he  uiay  diBcnntiDSP 
such  an  action  or  special  proceeding,  at  aucb  time  and  on  sucti 
terms,  as  the  court  directs. 

C.  C.  P..  I  SES.  aubd.  1. 

%(*%.  Tl'heD  Httneliinent  dincliarKFd,  rt  eolpra,  vrapertf 
t«  be  reafored  to  deteD<laat. 

Where  a  warrant  of  iiltacbment  or  a  writ  of  replevin  is  vaeatei 
or  annulled,  or  an  oltachnicnt  is  discharged,  upon  the  appliralim 
of  the  defendant,  the  marshal  must,  except  in  a  case  nhere  ii  b 
otherwise  expressly  prescribed  by  law,  upon  an  order  made  bj 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  ii« 
person  rnlitled  thereto,  upon  reasonable  demand,  ami  upoo  paj- 
nieut  of  all  costs,  charges  and  expenses,  legally  chargeable  by  ibr 
marshal,  all  the  attached  personal  property  remaining  in  la 
haniU.  or  that  portion  thereof,  as  to  which  the  atlaeliment  is 
discharged;  or  the  proceeds  thereof,  it  it  has  been  sold  by  him. 

I SS.  Service  «(  ■nnimoiia  and  ivarraB*  •■  defeadnL 

Tbe  marshal  mpnt,   inimediately  after   making  inventory,  ibI 

at  least  six  days  before  the  return  ilay  of  the  summon'",  serve  tbf 
jummons,  together  with  the  warrant  of  attachment  and  invHi 
tory,  upon  the  defendant,  by  delivering  to  him  personally  a  nw 
of  each.  If  he  can.  with  roBsonahlc  dlUgcnee,  be  found  within  to* 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  ere- 
tified  hy  the  marshal  at  the  last  place  of  residence  of  the  AetvJti 
ant  in  the  city,  with  a  person  of  snitable  age  nod  discretion,  nr 
If  such  person  cannot  be  found  there,  by  posting  them  on  ihf 
outer  door,  and  also  depositing  another  copy  of  each  m  the  p"Ji- 
oflee,  indosed  io  a  eealed  post-paid  wrapper,  directed  to  tbt 
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Ipfendaot  at  his  rpsidenrv;  or  if  the  dpfendant  bas  no  place  of 
esideni'o  in  Ilie  city,  by  (lellvcrltJR  Ibem  to  the  person  Id  whose 
the  proptTty  atlached  is  found. 


)84.  I'nilertaklBK  by  detcBdaat. 

The  defi'ndaiit,  or  his  attorney,  or  nc^nt  in  his  tiehalf.  may,  at 
my  time  before  judftiuent' is  rendered  in  the  ictioa,  exe<?iite  and 
leliver  to  the  marshal  an  iinilertakins  to  the  plBiDtlff  in  a  sum 
pec-ilied  therein,  at  least  twice  the  TRlue  ot  the  properly  attached. 
IH  ntHted  iu  the  iiiveiitiry.  with  one  of  more  snretieB,  epftroveil 
ly  the  luaridial  or  by  a.  jiiittii*  n(  the  court,  and  to  the  effect,  that 
t  the  Judgment  U  rendered.  Hgainat  the  deCendnut  nnd  an  exe- 
rutioii  Ih  isHiifd  thercnpoii,  within  nix  niontha  after  the  civinft  of 
he  undertakinK.  the  property  attached  shall  be  produced  to 
;atlBry  the  execution.  Thereupon  the  marshal  muat  deiWer  the 
iropefty  (o  the  defendant. 

L.   1882.  cb.  410,  i  1321. 

t  SS.  Claim    by    tbird    peiwoni    bond  <iBd    deltverr    <b*rc- 

If  a  person,  not  a  party  to  the  nction,  rlnimn  any  property 
ittBched.  which  is  nut  rcclaime))  by  The  defeodatit.  »a  prescribed 
□  the  liist  sei-tion,  he  may,  at  any  time  after  the  seiztire  and 
>efore  execution  ia  IsBued  upon  a  judxmetit  rendered  in  the 
Lctiou.  execute  and  Qie  with  the  clerk  a  bond  to  the  plaintifT. 
,Titli  one  or  more  sureties  approved  by  the  marshal  or  by  a 
fnstice.  iu  a  penally  nt  icaat  twice  the  ralue  o(  tha  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
)e  commenced  within  three  moiithx  thereafter,  the  dnuiant  will 
establish  that  he  was  the  general  owner  ot  the  property  claimed 
It  the  time  of  the  Heisure;  or  if  he  fails  bo  to  do,  that  he  will 
my  to  the  plaintiff  the  yahie  ther.-of.  with  iatereut.  The  mar- 
ihal  must  thereupon  deliver  the  property  claimed  to  the  claimant 
L.  1§8S.  cb.  «0,  I  1323.  _  .  ,. 

ftS6.  JadKoient  nyon  bond. 

A  jiidguient  for  the  plaintiff,  in  an  action  upon  a  bond,  i^ven 
IB  prescribed  in  th,e  liist  seetioD.  must  awitrd  to  him  tbe  value  of 
he  projierty  seised  nnd  delivered  to  the  claimant,  with  interest 
hereupon  frimi  the  time  of  the  delivery.  If  tbe  amaant  so  recov- 
ered exceeds  the  amount  which  tbe  plaintiff  recovers  in  the 
iction  in  which  the  wnrrant  of  attachment  naa  issued,  he  is 
iable  to  tile  defendant  in  that  action  for  the  excess. 
L.  1B82,  cb.  410,  I  1824. 

t  87.  AcUoB  BPBn  nnArstaklBS  whore  wsrrBBt  l>  vMcated. 
If  tbe  warrant  of  attachment  is  vacated  or  annnlled,  tbe 
lefcndant  may  maintain  an  action,  upon  the  bond  and  nuder- 
jiking  specified  in  the  tai^t  two  section*,  in  his  own  name,  in  the 
lame  matmer  and  with  the  like  effect  as  the  plaintiff  might  bftv« 
lone  if  the  warrant  had  remained  in  full  force. 
L.  1881,  eta.  410,  I  13S*. 
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I SS.  Retara  by   Harahal  Hltacklax. 

The  niarehal  executing  the  ivarraDt  of  attachment  must,  at  tt» 
time  when  and  the  place  where  it  ia  returnable,  make  a  retnni 
thereto,  under  his  hand,  BtatinK  ali  his  proce^ings  tbereupoB. 
He  must  deliver  to  the  clerk,  with  the  return,  each  bond  w 
undertaking  deiivered  to  him,  pursuant  to  any  of  the  lorvfoiur: 

tirovisioDs  of  tl.iH  artirlo.  and  a  copy  certified  l>y  him,  of  tht 
nventory  of  lhi>  propprty  attached.  The  retnrn  must  state  thp 
manner  in  which  the  warrant  and  inventory  were  served,  and, 
if  they  were  serred  otherwise  than  by  deliverinic  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor,  and  the  nam* 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  nanH 
ia  unknown  to  the  marshal;  in  which  case  the  return  touil 
describe  him  so  as  to  Ideotify  hiro,  as  nearly  as  may  be. 
L.  1SS3,  cb.  410.  I  1320. 

t  80.  Application  to  vacate  or  nodlfr  Tvarrant  of  aCtmck- 

A  defendant,  whose  property  haa  been  attached,  may,  upon  tht 
return  of  the  summons,  or  before  such  return  on  written  notin 
ot  at  least  twenty-fonr  hours  to  the  plaintiff  or  his  attorney. 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issued 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  sccDritT. 
Such  an  application  may  be  founded  upon  the  pajiers  npon  which 
the  warrant  was  granted;  or  upon  proof,  by  affldavit.  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  od 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  by 
affldavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
KTound  for  the  attachment,  recited  in  the  warrant,  bnt  no  other. 
The  court  may,  upon  the  retnrn  of  the  summons,  or  at  anjr  otber 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  tipon  his  own  notion,  if  he  deema  the  papers  npca 
which  It  was  granted  insafflclent  to  authoriie  iL 
L.  ISSa.  cb.  410,  i  1337. 

(DO.  Eflcet  ot  vocatlnK  narraBt. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jaria- 
diction  of  the  court  to  hear  and  determine  the  action,  where  the 
defendant  has  appeared  generally  In  the  action:  or  where  tbe 
snmmons  was  served  personally  upon  him,  or  where  Jadcmeoi 
may  t<e  taken  atrainst  him,  as  beiuK  Indebted  jointly  with  anotbrr 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared 
In  every  other  case  the  Justice  who  vacates  a  warrant  of  attadt- 
ment  against  the  propwty  of  a  defendant  mnst  dismiss  the  actiea 

L.  1SS2,  ch.  410.  I  1318. 

1  (II.  ^adBnant  vrkcre  pritpertr  kaa  hcen  attaeke4. 

Where  the  defendant  has  not  appeared,  and  the  snmmons  hsr 
not  been  personally  served  upon  him,  and  property  of  the  ttefesd- 
ant  bait  been  duly  attached  by  virtue  of  n  warrant  which  has  a-ji 
been  vacated,  the  court  mnst  proceed  to  hear  and  determine  tb* 
action;  but  in  an  action  nubsenuenlly  brought,  the  judgment  b 
only  presumptive  evidence  of  the  indebtedness,  and  the  defend- 
ant is  not  barred  from  any  counterclaim  asaiost  the  ptiUiitil. 
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The  execution,  issued  upon  a  judgment  si 
the  oiarshal  to  satiHrj  tl  out  of  the  lirope 
contaiDing  a  direction  to  aatiatj  it  out  of  bh;  other  propertT- 
L.   18S2.  cb.  410,  I  1329. 

I  92.  Bretiamu  Bvplleaklc  >■  to  ■BdrrtBlilnK<   et  «et«r«. 

Seetions  one  hundred  and  six  to  oue  hundred  and  tea  of  thll 
revision,  incluaiTe.  anO  leetioue  one  hundred  Knd  tweuty-KVeu 
and  one  huodrcd  nod  twenty-eight,  in  no  far  an  they  relate  to 
under  taking,  sureties  nod  juatification,  applj-  to  proceediDgs  undfir 
this  title,  and  the  exeeptiooH  to,  sod  exsmiDatlou  of,  Bureti^^. 
n-hether  on  undertakioK,  or  bail,  may  be  made  and  conducted  *-j 
the  adrerse  part)',  at  premrft»ed  therein. 
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AHTICLB  THIRU. 

Bcpfetbi. 

S*c.     M,  E*pleTln. 
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lis!  CUim  o( 

title  by  Ibim  pertooi  pmivMUaca   tb 

,    Boh  moDey 

'1  Injured,  t 


I  OS.  AclloD   to  recoveF  a,  cbftttrl. 

An  action  to  rpcover  n  chiittel,  with  or  without  damage*.  (« 
the  wronefiil  takiiifr.  wilhhuldlng,  or  detention  thereof,  in»j-  bf 
brouBht  in  the  mniilclpnl  court  of  the  city  of  New  York,  eiivfT 

1.  Wliere  thi-  chattel  wns  taken  bj  virttic  of  a  warrant,  tut-imt 
the  plaintiff,  for  the  collpcllon  of  a  tax,  axseBsmcnt  or  an^ 
Imined  in  iinrstiniice  of  a  statute  of  the  atate,  or  of  the  VnnK 
States:  utili-Ka  the  tiiiiiiiit  was.  or  the  detention  Is,  unlawful  » 
spefiSeil  in  section  ninctj-seven  of  this  act. 

2.  Where  it  waa  Bcim-d  by  virtue  of  an  eiecntion.  or  a  warrut 
of  nttachment,  aicninst  the  property  of  the  plaintiff,  nnleas  n 
was  IPBall.v  exempt  from  such  BeiBnrc,  or  is  unlawfully  detimrO. 
as  snpcifie'd  in  section  ninety-seven  of  this  act. 

3.  Where  it  was  Belied  by  Tirttie  of  an  execution,  or  a  warrui 
of  aftsehment,  aKainat  the  property  of  a  person  other  than  tlf 
plaintiff,  and  at  the  time  of  the  commenceiuent  of  the  action  im 
plaintiff  had  not  the  richt  to  reduce  It  into  hia  poseeasioD. 

4.  Where  a  chattel  ia  replevied  in  an  action  to  recover  im 
same,  and  a  final  judgment  awarding  the  poa»esBion  thereof  u 
the  defendant  ih  rendered,  a  autwequent  action  to  recover  lb* 
Bsme  chattel  cannot  be  maintained  by  the  plaintifT,  tor  the  mw 
canae  of  action.     But  the  judgment  does  not  affect  his  neat  tt 
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mniDUiu  an  set 
tho  aavii;  or  au 
bini  apon  Ihe  merits. 

fi.  If  plaintiff's  title  be  by  tranater,  made  since  wrongful  taking, 
or  dlliins  wronKtuI  detention,  no  action  cnii  be  maintained  unless 
the  person  from  ot  throueh  whom  the  plaiutiS  derived  title  uigbt 
hare  maintained  tht!  same,  hud  tbe  tratisler  not  been  made. 

C.   C.  P.,    It  121B,    lliOO-JSW!;    L.    1882.    ch.    410.    I    1831. 
IM.  AAdBTlt  and  OBaertskliiv  br  plnlntltt. 

The  plaiQilff  mfty.  nt  the  time  the  Hummonn  Is  Issued,  but  not 
arterwards,  require  thp  chattel  to  be  replevied  aa  prescribed  in 
(his-  aet.  For  that  purpose  he  miiat  deliver  to  the  court,  an  affi- 
davit and  a  written  nndcrtabing  as  herein  prescribed,  which  must 
be  Bled  with  the  clerk  of  the  court  In  the  district  in  which  the 
actina  is  bronght. 

U  1SS2,  cb.  110.  1 1332. 

1 07,  Andavlt  therefor,   before  camiBeiiceiiieBt   of  actloa. 

The  affidavit  prescribed  in  the  Inst  section,  must  particalarly 
deiicribe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations ; 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  poasession  thereof,  by  virtne  of  n  special  property  therein; 
the  facta  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cnose  ot  the  detention  tliereof,  according  to  the 
tiext  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit, 

4.  That  it  has  not  been  taken  by  virtue  of  n  warrant,  against 
-the  plaintiff,  for  the  collection  of  a  tai,  assessment  or  fine,  issned 
id  pursuance  of  a  statute  of  the  slate,  or  of  the  United  States: 
or.  if  it  has  been  taken  under  color  of  such  ■  -warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defect*,  in  the  process,  or 
other  causes  BpeciGed.  or  that  th«  detention  is  unlnwTnl  by  rea- 
son of  facta  specified  which  have  snbsequratly  occnrred. 

5.  That  it  has  not  been  seised  by  rirtiie  ot  an  execution  or  war- 
rant of  Bltochment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  derived  title 
to  tlie  chattel,  since  the  selKnre  thereof:  ot.  if  it  has  been  so 
Bpiied.  that  it  was  eicmpt  from  the  aeiaure,  by  reason  of  facts 
specifled,  or  that  its  detention  is-  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  netual  value. 

O.   C.   P..   I   IfitlB;   L.    18S2,    rh.  410,    i   1332. 

1.06.  -Where   se-veral   cbattela  are  to   be  replerled. 

Where  the  affidavit  describes  two  or  more  chattels  of  the  saute 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  othei 
auantity.  Where  it  describes  two  or  more  chattels,  to  be  replev- 
ied, it  may,  at  the  election  of  the  plaintiff,  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class 
of  chattels,  and  the  agBrefrate  value  of  the  remainder,  if  any. 
Where  It  states  separately  the  value  of  one  or  more  chattels  or 
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pla«««s  of  cbalteli.  the  defendant  mar  Kqnlre,  as  prpacrtb^  in 
Che  following  provisions  of  tbis  article,  ttie  return  of  any  or  all 
of  the  chattela  or  classes  of  chattels,  the  value  of  which  is  Ib(i> 
stated,  or  of  the  portion  thereof  which  baa  been  replevied.  If  b» 
procures  such  a  return,  the  remainder  must  be  delivered  to  the 
plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 
C.  C.  P.,  I  leoT;  L.  ISS2,  ch.  410,  1  1332. 

1 99.  PlalmtlK'a  nadertaklns   (or  vcplevia. 

The  undertnkine  must  be  eiecuted  by  at  least  two  saretie*  m 
by  a  fidclitj  or  suret;  company,  expreHsly  authorlEed  bj:  law  In 
execute  an  undertaking,  which  must  be  spproved  by  the  c(>Dr* 
It  must  Iw  to  tbc  effect  that  the  sureties  are  bouDd  in  a  speeifira 
sum  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  tbr 
affidavit,  for  the  prosecution  of  the  action,  for  the  relum  of  thr 
chattel  to  tbe  defendant,  if  possession  thereof  is  ailjndscd  to 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  cfaattrl 
is  returned  to  the  defendant;  and  for  the  payment  to  tbe  drfrsd- 
aut  of  any  eum,  which  the  judgment  awards  to  him  aKaiuat  the 
plaintiff. 

L.  18SI.  ch.  4ta.  I  IBM. 

f  100.  'Wkcn  avent,  et  ccfera,  nar  Bi»ko  aMdavit  tor  n- 
pltvin  or  retnrn. 

The  aRldavit  to  be  delivered  to  the  court,  in  behalf  of  the 
plaintiff,  with  a,  requisition  to  replevy  a  chattel,  may  be  made  by 
the  plaintiff's  agent  or  attorney,  if  the  material  facta  are  withJa 
his  personal  lioowledge;  or  if  the  plaintitl  is  not  within  the  rity 
of  New  York  where  the  attorney  resides  or  has  his  office,  or  i* 
not  eapabte  of  makinjf  tbe  amdavit.  The  affidavit  to  be  deliTcnd 
to  the  court,  either  in  liehajf  of  the  defendant,  with  a  ixttice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  peraou  not 
a  party,  who  makes  a  claim  as  prescribed  in  acction  one  InaBdrH 
and  thirteen  of  this  act,  may  be  made  by  an  agent  or  atlonwiy. 
if  the  material  facts  are  within  his  personal  kaowiedKe,  or  if  tk 
defendant  or  claimant  as  the  case  may  be,  is  not  wiUkin  tbe  olj 
of  New  York,  and  capable  of  makinx  the  aflldavit.  When  the 
andavit  is  made  by  an  attorney  or  agent,  ho  mast  state  therva 
what  allegations,  if  any.  are  made  upon  his  infortnation  aad 
belief;  and  be  mnst  set  forth  therein  the  grounds  of  his  beiif<. 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the  rrissa 
why  the  affidavit  is  not  made  by  the  party  or  tbe  claimant. 
c.  c.  p.,  t  ma. 

(  lOl.  ReqnlHltton    of   Jostloe. 

TIpon  receiving  the  affidavit  and  undertaiine,  the  jnstlcv  mnit 
Indorse  upon  or  attach  to  the  nffldavit  a  written  requisition,  snb- 
Bcribed  by  him.  requiring  the  marshal  to  whom  the  summons  it 
delivered  to  replevy  the  property  described  In  the  affldaTit.  nn  « 
before  n  day  specified  in  the  requisition,  which  mnst  be  at  leaat 
six  days  before  tbe  return  day  of  the  summons.  The  afBdavlt 
nndertahlng   and   requisition   must  be   delivered   to   the   mardBl 
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I  lOS.  How  ezMBted. 

If  aoj  ohattel  described  in  the  affidavit  is  fooDd  In  the  poB- 
Besaion  of  the  deftndsnt,  or  of  his  BKeot,  the  marshal  to  waoin 
the  eummoDS,  aSdavit  and  rcnuisitlon,  together  with  n  copr  of 
the  undertaking  arc  delivered,  after  the  undertaking  and  reqoi- 
tition  have  been  approved  b;  the  coart,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  bj  taking 
it  into  his  posaession.  He  must  thereupon  without  delar  serve 
npoD  the  [lotCDdunt  a  cop;  of  the  summons,  affidavit,  rtHjuisition 
aod  undertakioK  by  delivering  the  same  to  him  personany.  If  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  so 
found,  to  his  aeent,  if  any,  from  whose  pomessfon  the  chattel  is 
taken;  or  if  neither  can  be  foond  within  the  city  of  New  York,  by 
leaving  a  copy  at  the  usnil  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  dbcretioD. 
c.  c.  P..  I  mi. 

I  UtB.  How  cxvented   If  property-  e*mie*ilea.  et  aeter«. 

If  any  chattel,  described  in  the  affidavit,  la  secured  or  concealed 
in  a  building  or  incloaare,  the  marsbial  must  pablicly  demand  its 
delivery.  If  it  is  not  delivered,  parsnant  to  the  demand,  he  must 
cause  the  bnilding  or  indosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession, 
o.  c.  P.,  i  ITOI. 

1 104.  Marahal  to  keep  In  poasesaloni  wken  and  litrw  to 
deliver. 

A  marshal  who  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  Is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  In 
Ibis  title.  He  must  then  deliver  it  to  that  person  upon  reqaest 
and  payment  of  bis  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued. 

1 100.  Retnrn   to  rcaalnlUoa. 

The  mcrabal  must,  on  or  l>efore  the  retnm  day  of  the  snmmons, 
make  a  return  to  the  requisition,  under  his  hnnd,  stating  all  his 
proceedings  thereupon:  and  file  it,  with  the  affidavit  undertaking, 
and  requisition,  with  the  clerk  in  the  district  In  which  the  action 
is  brought.  The  return  must  state  the  manner  in  which  the  sum- 
mons, affidavit,  requisition  and  undertaking  were  aerved:  and.  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
Is  nnknown  to  the  marshal,  in  which  case  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
K  laex,  cb.  410,  1 1335. 

f  t06.  Detoadamt  wk«B  to  ezeept  t*  Baretleat  proeeedlBCB 
therewpDB. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  re<iu)reB  a  return  of  the  chattel,  may  serve  apon  M 
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plaintiff,  or  upon  the  Qinrebal,  a  writtpo  notice  that  he  exf*f*a 
to  the  plslntlff'a  Blireties.  otfaerwisi!  he  is  deMnrd  to  have  wairrd 
all  objections  to  them.  If  such  a  notice  is  nerved,  thr  sarrtin 
must  justify  upon  the  return  ot  the  BOmmons,  or  the  plaiDtiff 
muHt  then  give  new  iindertaliinK  to  the  sanie  elTert  as  fhe  orifiinal 
undertaking,  with  other  BUretics,  wbo  mnat  then  appear  aad 
juatify  before  the  court. 

L.  1BB3.  rta.  41<l.  1 1339. 

t  lOT,  Defcudant  mar  reelalai  ekattelt  pri>e«*4lBBS  tkevc- 

At  any  time  l>efore  the  retDrn  of  the  >uiniDOiu,  the  defendist 
mny,  if  be  doei  not  except  to  the  plaintiff's  suretiea.  serre  opm 
the  clerli  a  notice  that  he  cequirea  the  return  ot  the  chatM 
replevied.  With  the  notice  be  muat  deliver  to  the  clerk  tbe  fst- 
lowing  papers: 

1.  An  alTlilnvit.  containing  an  allet^atiou,  either  that  the  ilrfend- 
aut  is  the  owuer  of  the  (.-hsttel.  or  that  he  is  lawfully  entitled  to 
the  posseBBlcin  thereof,  by  viruie  of  a  special  prwperty  tbereio. 
the  facta  with  reapect  to  which  mnst  be  set  forth. 

2.  An  uiidertahing.  executed  hy  nt  leaBt  two  nureties,  or  a 
Gdelity  or  suret.v  company,  speciticallj'  anthoriEcd  fay  law  to  art 
instead  of  sureties,  to  the  effect  that  they  are  bound,  tn  a  ppeci- 
Ged  sum.  not  lean  than  twice  the  value  of  the  cbattel.  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  deKv^fy  thereof  is  adjudged,  anil  for  the  payment  to  htn 
of  any  sum,  whirh  the  judgnient  awards  against  tbe  defendant. 
The  Kurclies  in  the  nndertaking,  must  Jnstify  before  the  conrL 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  slated  separately  In  Ms  affidaTit  the  valse 
of  one  or  more  chattels,  or  classes  of  chattels,  as  prcseribeO  i> 
section  ninety-eight  of  this  act,  the  defendant  may  require  • 
delivery  of  part  of  the  property  replevied,  as  picacribed  in  that 

C.  C.   P..    H  ITM,   2»3E;   L.    18S2,  III.  410,   |  1331. 
<  lOS.  (tnaliacatloD*  of  anrettca. 

The  qualiBcatiooa  of  saredes,  as  required  by  this  act,  ki«  as 
follow»: 

1.  Kat'h  of  them  tuust  be  a  resident  of,  and  a  faouaeholder  or 
freeholder  witbiu  the  city  of  New  York. 

2.  Barb  of  them  muat  be  wonb  twice  the  sum  specified  M 
which  they  lieronie  obligated  in  the  undertaking  or  order  «rf 
arrest,  esclnaive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  apecificaUy  sutlwriEed  by  la« 

a  C.  p.,  H  STS.  3896;  I»  1882,  tb.  410,  |  1338. 

1 109.  JaatlfleatloD. 

For  the  purpose  of  justification,  each  at  the  iinretien  or  b«n 
must  ettend  tiefore  the  cotirt,  at  tho  lime  and  place  metitinm<d 
In  the  notice,  proviiled  in  Bection  one  hundred  and  wix  of  tbia  an. 
and  be  examined  ou  niith,  tonchiag'  his  sufnclenoy.  in  Koch  mamir; 
ns  the  court,  in  its  diacretion.  thinks  proper.  The  eosrt  may.  ■ 
Ita  discretion,  adjourn  the  examination,  fcom  day  to  day,  until  It 
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is  fompleta],  bnt  8iK-h  nn  adjournmeDt  maat  always  be  to  tlie 
uext  judicial  ilay,  udImb  by  consent  of  parties.    It  required  b;  tlie 
attorney  for  tbe  adverse  party,  the  rsamiDation  moot  be  reduced 
to  wriCiDg,  and  siibscribctl  by  the  bail  or  surety. 
C.  C.  p..  it  two.  20S6;  L.  I§S2,  Fb.  410,  I  iB3B. 

1110.  Allowancr  of  natlertaklBV. 

If  the  court  GndK  the  surely  or  liail   suBlclent,   it  mnst  annex 
the  cxaiui nation  to  the  undertakEuE,  indorse  its  allowance  tbereon, 
and  cause  them  to  be  filed  with  the  eicrk. 
C.  0.  P.,  It  Efil,  2D2e;  L.  ISSi,  cb.  110,  1  133§. 

till*  Wk«  kn4   to  irham  marahal  to  deliver  chattel* 

If  the  defendant  neither  excepti  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  tor 
thai  purpose,  or  if  he  fsils  to  procure  the  allowance  of  his  under- 
tnhinR,  or  If  the  iitalnttff,  after  the  defendant  has  exoepled  to  his 
furetiesi.  dnly  proenrea  the  atloivance  of  hie  undertakiiiK,  the 
mnrHhnl  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  thiti  net.  immediately  deliver  the  chattel  to  the 
pistntift.  If  the  plaintiir,  after  the  defendant  has  excepted  to 
his  BnretieH.  fniln  to  procure  the  allowance  of  his  undertakinK. 
<ir  if  the  defeudant  after  he  has  required  the  return  of  the  chat- 
tel, procuren  the  nllonanre  of  his  nndcrtalcint:.  the  manhal  must 
Imniedintely  deliver  the  chattel  to  the  defendaDt. 
I,.  188!,  cb.  410,  I  IBM. 

fI12.  Penally  fop  ivronar  dellvetr  ^r  ■n«*«fc«l. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replciicd  by  him.  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execution  Issued  upon  a  Judg- 
ment in  tile  action,  forfeits  to  the  party  aRRrlcved  the  sum  of  one 
hiindrnl  dollars,  nnd  is  also  liable  to  him  tor  all  damages  which 
he  sustains  thereby. 

I.,  1883,  f IL  410',  1 13fD. 

Ills.  Clttlaa  of  title  ky  Iklr*  veraoai  proeccdlas  tlicrv- 
apoB, 

At  any  time  tiefore  the  chattel  which  has  been  replevied  Is 
netunlly  delivered  to  either  pally,  if  a  person  not  n  party  to  tbe 
netion,  claimit  as  npalnst  the  defendant  a  riEht  to  the  possession 
thereof,  existinjr  at  the  time  when  it  was  re|i!evlcd,  an  affldavit 
may  be  made  and  delivered  to  the  marshal  who  executed  the 
roqnisitlon,  in  his  behalf,  stntlng  that  he  makes  auch  claim, 
Bpeclfyitjj;  the  chattel  or  chattels,  to  which  It  relates,  if  two  or 
more  chattels  hare  been  replevied,  and  the  claim  relates  only  to 
port  of  them,  and  settiiif;  forth  the  facts  upon  which  his  right 
nt  [KiK^cssion  depends.  In  that  case,  the  marshal  may.  In  his 
tlisereliiiu,  before  he  delivcra  the  chattel  to  the  plaintiff,  serve 
iiprin  the  piniiitirs  iitturney,  a  i-opy  of  the  affldavit  with  a  notice 
(hat  he  renuln>s  indemnity  against  the  claim.  If  the  indemnity 
lt>  not  furnished  within  n  reasonable  time,  after  the  plaiutilf 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  diBcretlou.  deliver  it  to  the  claimant  withoat  i: 
ifabilit?  to  ttie  plainWEF,  by  leason  of  so  doius- 

C.  C.  P..  I  1V»:  U  1883,  ch.  «lo,  t  1M1- 

1 114.  ActloB  ■■klBBt  a  nukTBbBl  nn  elaliK. 

iction,  who  has  served  bd  aSdiir 
,,  ma;  maintain  an  action,  viae 
the'msrsbal  who  lias  delivered  the  chattel  to  the  plaintiff.  ^ 
recover  his  damages,  by  reaaon  of  the  taking,  detention,  or  driii 
ery  of  the  ehnltel.  But  the  BnmmoQH  in  sach  an  aotion  mm  b 
isBned  within  three  months  after  the  delivery  of  the  rbattH  ^ 
the  piaintifr,  and  must  be  served  within  three  maatfaa  after  it  r 
iBaned.  An  action  cannot  be  maintained  against  a  marabal  I?  i 
person  so  entitled  to  make  a  dalia,  except  a«  prescribed  n  tto 

O.  C.  P..  I  ITIO;  L.  1882,  th.  410,   |  1341. 
I  IID.  lademBltr  to  marakaJ  i 

The  Indemnity  to  be  furnished  t 
as  prescribed  in  the  laat  amotion  bni  oub,  muni:  cunsiBt  oi  a  wnii« 
undertaaing  to  him,  in  an  amonnt  at  least  double  the  artn' 
value  of  the  property  clairaed,  eiecnted  by  at  leait  tiro  snrHin. 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  tbfj  « 
It  will  Indemnify  him  aKainst  any  liability,  for  damnum.  c«t! 
or  expenses,  to  be  incurred  in  an  action,  brought  aftainst  hin, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  driinn 
to  the  plaintiff.  Each  nf  the  sureties  besides  posaesHiDg  tlte  tlin 
qualifications  required  by  law,  must  be  a  freeholder  i>r  bog*- 
holder  in  the  city  of  New  York.  The  marshal  before  delivtnat 
the  chattel,  may  require  the  persons  oITered  as  anrvtiea.  to  aV 
mit  to  an  examination,  before  the  court,  out  of  which  the  pre- 
ceediuKB  issued.  The  sureties  are  entJttefl  to  be  Btthsti toted  m 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  sertH.  I 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execatica  ' 
C,  C.  p.,  I  ini:  L.  1882,  ch.  ilO,  i  1341. 

I  llBa.  Tklr«  party  nar  Interplead  aa«  «*(«Bd. 

At   any   time   before  a   chattel   or   chnttelH   whicb    have  t«   | 
replevied  are  actually  delivered  to  either  party,  and  at  le«>t  tn   ! 
dnys   before   the  return   day  of  the  Hutnmons,    a   person.  Mt  ■   i 
party  to  the  action,  who  claims  a  right  to  the  pa-iaes^on  o(  rfc" 
chattel  or  chattels  bo  replevied,  or  any  part  thereof,  which  rij* 
Is  claimed  to  have  esisted  at  the  time  when  the  said  chattel*  I 
chattels   were   replevied,   and   ivhich   he   desires   to    assert,  oti 
make  ao  affidavit  and  deliver  the  same  to  the  court,  statmjt  t!»i   ' 
he  makes  such  claim,  and  does  bo  without  collusion  with  the  ^ 
fendant.    The    party    sball   also    aperJfy    in    such    affldaviL  tb 
chattel  or  chattels  to  which  he  makes   claim,   setting  forth  tta 
facts  upon  which  his  right  depends,  and  praying  to  be  impleiirf 
as  a  defendant  In  the  action.    The   court  may   thereupon  (ntf 
leave  to  aaid  party  to  appear  and  defend  and  the  proviiio»  M 
this  act  in  relation  to  the  defendant  or  defendants  origini^  pn- 
ceeded  against,  so  far  as  applicable,  shall  apply  to  the  said  rarti. 
and  the  court  may.  in  its  discretion,  make  snch  order,  or  dbrt 
Borh  dehvery  of  the  posseBsion  of  the  property,  as  may  be  li* 
and  thereupon  the  entire  controversy  may  be  determined  m  lie 
■ctlMi.    Nothing  in  this  aection.  however,  shall  be  constrafJ  to 
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a(r«rt  tbe  rights  of  the  parties  to  inalntaia  &  Mparate  acDon,  ni 
to  recover  damaf-eB  for  llie  wrongful  Inking  or  detention  of  a 
chtttel,  nnleas  Judgment  Is  awnrdeii  agnlnat  hlni,  as  herein  pro- 
vided, on  the  merits.  In  that  rune  the  coart  may  grant  leaTe  to 
■uid  party  to  appear  and  defend,  and  the  piovlsiona  of  this  art 
In  relation  to  the  defendant  or  defendante  origiaany  pnweeded 
agalnat,  then  apply  to  said  party, 
IN™.1    L.  leOS.  cb.  MI.    Tb  eBert  Kiy  T,  1K»S. 

Uie.  Aaawer  of  title  la  third  vrraoa. 
e  defendant  may,  by  answer,  defend,  on  tlie  ground  that  a 
third  person  was  mitltled  to  the  ehattei,  without  coonectlng  biin- 
■eif  with  the  latter'a  title. 
C.  C.  P..  I  1723. 
I  117.  Defendant    m«r    denaaad   JiLds^ent    toe    retarn    of 

Where  ft  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  retarn  thereof,  pending  lh«  action,  as  prescribed  in 
the  foregoing  sectiona.  he  may,  in  bin  answer,  demand  Judgment 
for  the  return  thereof,  either  with  or  wtthont  damaKes  for  the 
taking,  withholding,  or  d-itention. 

L.  18S3,  cb.  «10,  I  1342. 

1 118.  Vor  dellTerr  of  propertrt  haw  mmmer  reeevcred  br 
■aiB«  JadKBieat  »ftr  be  oolleeted. 

An  execution  for  the  deliver;  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  part;  to  whom  the  itidg- 
iDent  awards  posaession  thereof.  It  must  require  the  marabal 
to  deliver  the  possession  of  the  property  within  the  city  of  New 
Tork,  to  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
by  the  same  judgment,  it  may  he  collected  by  virtue  of  the  same 
Rxecution;  or  a  separate  execution  may  be  issued  for  the  c<^Iec- 
tlon  thereof,  omitting  the  direction  to  deliver  possossion  of  the 
property.  If  one  execution  is  issued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  ageloBt  the  person  as 
the  case  requires. 
C.  O,  p.,  I  1»T«;  U  1881;  ch.  *».  t  18*3. 

I  118.  Damasea  wben  ehattel  Injared,  et  eetera,  br  de- 
fcndaat. 

Where  the  plaintiff  recovers  a  chattel  which  was  injared.  or 
otherwise  depreciated  In  value,  while  it  was  in  the  possession  or 
nnder  the  control  of  the  defendant,  under  Huch  circumatHnccs, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  be 
may  recover  the  same  damagei,  in  an  action  brought  as  pre- 
scribed in  tbis  article.  In  that  case  he  must  set  forth  the  facts 
In  his  complaint,  and  demand  judgment  for  damages  accordingly. 

C.  C.  p.,  t  ITU:  L.  I8S3,  eta.  410,  |  1313. 

1  ISO.  JadarmcBl  or  verdieti  what  to  Blate. 

The  Judgment,  verdict  or  decision,  must  Gx  the  damages,  it 
an;,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
b«en  replevied,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  bus  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsuccessful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  special  Pov- 
erty therein,  not  equal  to  the  full  Taluatlon  of  the  chattel  to  fix 
the  valne  of  the  special  property. 

O.  O.  P.,  It  m<<  ITZTl  L.  1883,  ch.  410,  I  1313. 
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I  ISl.  Jnda^eBt  or  Tcrdiot,  st  oetent.  for  part  of  bttv/iI 
ohaltelB. 

Where  the  action  is  brought  to  recover  two  or  more  rhattrh, 
the  judcuent,  verdict  or  decision,  mn;  award  to  one  partj.  uoe 
or  more  diatioct  chatrel«>  wiifch  L'an  be  identified,  aiid  set  apatt 
from  the  otl'BfBf  Bad  tho  residue  to  tbe  other  party,  and,  U  nrf- 
eBBnr;,  tbe  complaint  must  be  quiended  so  as  to  contorm  theretOL 
The  final  judgment  rendered  tbereuixra,  must  award  to  each  pirt;^ 
the  saii]e_  relief,  wUh.tenpect  to  tbe  finding  in  hia  favor,  as  V 
•eparate  judgmenta  were  rendered,  except  that,  where  each  paiV 
is  entitled  to  bd  abaolute  award  oif  a  siuu  of  money,  aKainst  ik 
other,  the  snialler  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded. 
C.  C.  p.,  I  172S. 

I  122.  Da>B««eB|  hon-  mMntrtalnra  a>  tIefsDit. 

Where  the  plaintiff  ia  entitled  to  judfcment  by  dvfaalt,  for  waji 
of  an  appearance  or  pleading,  tbe  court  to  wticb  he  applies  t<t 
Judgment  may  ascertain  and  determine  the  damages  to  whicb  k 
IB  entitled  and  thcvaloe  of  the  chattel,  if  neceaaary. 

0.  c.  p.,  i  iTsa. 

1  IZS.  Final  JndymeDt,  et  cetera. 

Final  iudgment  for  the  plaintiff  muat  award  to  him  posseaaka 
of  the  chattel  recovered  by  him,  witb  his  damages  if  any.  if  ■ 
thatlel  recorered  was  not  replevied,,  or  if  after  it  was  replevirJ 
It  was  delivered  to  the  defendant,  or  to  a.  person  Dot  a  partr.  as 
prencribed  in  this  act,  the  final  jndKmeut  must  also  award  to  iV 
plaiiiliS  the  sum  fixed  as  the  Titlue  thereof,  to  lie  paid  bj  the 
defendant,  if  possession  there<if  is  not  delivered  to  thp  plaintiK. 
If  Ibe  defendant  has  demandc>d  jud){mciit  fur  the  retam  of  t 
chattel,  which  was  replevied,  and  afterwards  delivered  to  iW 
plaintiff  or  to  a  person  not  n  party,  an  piescribol  in  this  an, 
final  judgment  In  his  favor  therefor  mnxt  award  to  him  poM**- 
sloQ  thereof,  with  his  dnmnges.  if  any,  and  it  must  niso  »ward  i<i 
bim  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plaia- 
tiff,  it  possession  is  not  delivered  to  the  defendant.  Bat  if  tlw 
case  is  one  of  those  Rpecilied  In  subdivision  two  of  section  oar 
hnndred  and  twenty  of  tbi*  act.  Anal  jndgmeot  In  favor  ol  tlv 
defendant  must  award  to  him  the  simi  fixed  as  therein  aperifiel. 
and  if  it  fs  not  collected,  the  delivery  of  Ihe  chattel,  or.  if  tlr- 
chattel  has  not  been  replevied,  or  has  been  retnmed  to  bim  mttrt 
replevin,  that  he  Is  entitled  to  the  pn<nieflKion  thereof,  nntil  tW 
sum  so  awarded  is  collerted,  or  otherwise  paid. 
'  C.  C.  P..  I  1730;  t,.  1882,  rh.  410.  f  1»M. 

I  124.  Bxeeatloni  contentii  tIi«-reOf. 

An  eieculioii  for  the  delivery  of  the  poissesslon  of  a  ohMttf4  aDtt 
to  satisfy  ont  of  the  property  or  tbe  judfnnent  debtor  a  snia  vi 
money  contingently  nwardeil  agninst  him.  must  contain.  In  addi- 
tion to  the  other  matters  prescribed  by  law,  (Iw  follnwing  ^nr 
iioa: 

1.  Where  the  jiidBment  awards  fl  sum  of  money, 

of  the  chattel  ia  not  delivered  to  the  prpvaHinit  party,  the  e 

tlon  must  require  the  marshal  It  the  chattel  cannot  be  foail 
wlihlii  the  city  of  New  York,  to  satJufy  the  sum  no  awarded  witfc 
interest  aud  his  fees,  ont  of  the  property  of  the  party  ainiwt 
■whom_  the  Judgment  Is  rendered. 

A  direction  to  soJiKty  n  sura  of  money  ont  of  properly,  as  pee- 
BcrlbiHl  in  this  section,  must  lie  in  the  form  required  by  law  f.» 
a  lihe  direction,   where  an  ext-ciilion   against  property   la    l^njsfl 
upon  a  judgment  for  a  sum  of  money. 
a.  a  p.,  I  ITSl;  L.  1882.  cb.  «0,  .1_1MS. 
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I  13S.  Haxahal'B  pottff  to  take  chattel. 

For  the  purpose  of  taking  pofls«niloa  of  a  <^hattel,  by  virtue  of 
Hiioli  an  execution,   tbp  puwers  oF  tbc  marshal  nre  the  Bame  as 
where  he  is  required  to  replery  a  chattel. 
c.  c.  p.,  i  i:s;  L.  im.  cb.  m,  i  ims. 

I  12fi.  Action  on  nndertitklDvt  whea  wBlBtalaiilkin.  . 

A  piBiatifl  who  hos  recovered  a  Unat  jadgnieDt  cannot  maiutala 
an  actiuD  against  the  sureties  In  an  undertaking  given  in  behalf 
ot  the  defendant  to  procure  a  return  of  the  c-battel  or  against  the 
bail  of  a  defendant  \rho  has  been  arrested,  uotil  after  the  return, 
-nhellr.^r  partly  uiuaUsfied  or  unexecuted,  of  an  execution  in 
hi«  farur,  tur  the  deliver;  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  haa 
recoTcred  a  final  judgment  cannot  maintain  an  action  against 
the  suretieii  Id  the  plaJntifTs  nndertaklng,  given  to  procure  a 
replevin  until  after  a  like  return  of  slmllkr  execution  againit  the 
plaintiff. 
C.  C.  P.,  I  1T3.1:  L.  1882.  cb.  410,  1 1343. 

fiar.  Marshal'i  retiiFB;  en«ene«  tknwlM. 
n  such  an  action  against  the  sureties,  the  niarshars  return  to 
the  execntion  is  presamptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pa;  a  sum  of  money,  accordiug  to  the 
terras  of  the  undertaking. 
O.  G.  P.,  f  ITS4:  L.  1882.  eta.  410,   |  1343. 
I  ISR,   Injurrt  et  cetcm,  no  defence. 

It  li  noi  a  deFenoe  to  such  an  action,  that  the  chattel  was 
Injared  or  destroy.ed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  In  the  action,  or  occurred  after  the  chattel  waa  taken 
by  virtue  ot  the  execution. 

.  .a  O.  p.,  1  1T3S;  L.  isaa,  cti.  41(l,  (  1343. 

{I8&.  Proceedlnr  where  BnaiBioiu  not  personftlly  aerved. 

Where  the  defendant  doe*  not  appear,  and  the  summons  has 
not  been  personally  aervud  upon  him.  and  a  chattel,  or  a  part  of 
B  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, 8i>d  the  proceedings  thereupon  have  lipen  duly  taken, 
as  prescribed  in  this  act.  the  court  must  proceed  to  hear  and 
determine  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  broutcht  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  aa  if  the  summons  had  been 
pemonnllp  served. 

L.    1882,    th.    410.    I    1344. 
I   ISO.   When  BiPtlon  a*t  sSected  by  fallBre  to  replevy. 

Where  the  Bunini»ii!i  hnn  been  personalty  served  upon  the  do- 
renctant,  or  where  he  nppears.  the  court  muni  proceed  to  hear 
and  determine  the  action,  althoujjb  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  uot  been  able  to 

L.    1BS2,   cfa.   110.. I   134G. 

I   131,   Joinder  ot  Bctlnn  with  othera. 

Nutbiog  in  this  title  is  to  be  no  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
ot  action,  In  .any  vase  specified  in  section  one  hundred  nod  forty- 
six   of  this  act. 

o.  o.  p.,  I  isse. 
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ARTICI^  POUKTH. 

Action  to  forectoac  a  lien  on  a  challel. 


142.  Applluilon  at  tbil  uritole. 

1137.  AclloB)   irtacB   Bad   In   what  conrtB    WKiatsliaskI*. 

An  actiaa.inay  be  maintained  in  tte  municipal  court  of  the  citj 
«f  New  Yoric,  to  foreclose  a  Ilea  npon  «  chattel,  for  a  biud  ut 
moDe7,  where  the  amount  claimed,  exclusive  ol  ooBts,  does  not 
exceed  five  hundred  dollars,  iu  any  case  H'ht're  Buch  a  Ilea  eziit* 
at  the  time  of  the  couiMeDcemeDt  of  the  action. 
C.  C.  P.,  1 1T37. 

1 138.  Wmrraat  t»  kMImi  lor. 

Id  bd  action  to  foreclose  a  lieu  npon  a  chattel,  if  the  ^aintif 
is  not  in  possession  of  the  chattel,  a  warrant,  camma>diDR  iW 
morslial  to  Reiie  the  chattel,  and  safely  keep  it  to  abide  the  jodr 
ment,  may  be  issued  in  like  manner,  as  a  warrant  of  attachmen: 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  the 
provisions  of  law  applicable  to  a  warrant  of  attachment,  i^ued 
out  of  the  court  apply  to  a  warrant  Issued  as  prescribed  in  thti 
act,  and  to  the  proceedlnKS  to  procure  it,  and  after  it  has  faera 
Issued,  except  as  otherwise  specified  in  the  jadgmeoL 

I-  18§3,  cb.  110.  1 1330. 

I  ISO.  tArn'd,  1M0.1  Aettoa  DM  eaadlHaaBl  Bale  mgrrt- 
mcBt.  rt  eelet*)  kovr  l>roaBlit. 

No  action  shall  be  nalnlnlned  in  thii  court,  which  bi1m«  am  • 
contract  ot  couditlonal  sale  of  personal  property;  a  hiriiw  <>f 
personal  property,  where  title  is  not  to  vext  in  the  perann  hirinc 
until  payment  of  a  certain  sum;  or  a  chattel  mort(;atre  m»it 
to  Kpciirc  the  purchase  price  of  chnttelR;  except  an  bcHob  I* 
foreclose  the  Ken,  as  provided  In  thin  article.  For  the  purpose 
of  this  section  an  inslrnment  In  writing  as  above  stated  shall  hs 
deemed  a  lien  npon  ■  chattel.  Provided,  however,  that  an  artia 
may  be  maintained  to  recover  a  sum  or  Buma  due  and  payahk 
for  instalment,  payment  ur  hiring,  but  in  such  catee  no  order  4 
arrest  shall  iasue. 
L.  IBIO,  cb.  H2.  !■  elt(«t  JOM  »,  ItU. 
I  140.  [ADi'd,  lflO».l      jBdvBFBli  order  of  Brreat)  kB«r  •»• 

In  an  action  of  foreclosure,  as  provided  In  the  last  i.>..~- 
where  the  sum  or  sums,  over  all  payments  and  set-offa  due  aid 
payable  by  the  terms  of  a  written  contract  of  conditionr'  mK 
or  ut^T  the  payment  of  which  the  title  to  hired  personal  pn^rtrr 
vests,  or  secured  by  a  chnttel  morfRag^.  amount  to  more  (l»i 
one  hundred  dollars,  the  plaintltT  may  alJese  that  the  deren^K 
wilfully  or  malicionaly  diiipn^ed  of  or  concealed  the  property  «  i 
a  p=rt  thereof,  covered  by  the  instrtimeiit  on  which  niit  i*  iaslr-l 
.IMS  ' 
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tnted,  In  which  case  the  court  mny  grant  an  order  of  arreat  In 
the  manner  provided  in  artiole  one  of  this  title,  and  upoQ  such 
allegation  being  proved  on  the  trial,  esecntion  Bgainat  the  per- 
son shall  iasne,  if  the  proviEiona  of  this  net  relating  to  indome- 
ment  upon  the  summons  hBve  been  cnBrlii^  with,  nnleas  the 
property  awarded  by  the  judgment  is  produeed  by  iin-  -"-^-ntliint 
to  aatisty  the  execution  and  levy,  when  made  oa  provided  IntEiB  " 
article.  Upon  judgment  being  rendered,  as  prescribed  In  thia 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  pos^psaion  made  readily  available  nt  the  time  of 
auch  levy,  to  Eiitisfy  the  execntion  in  the  manner  prescribed  In 
the  Judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  tor  a  snm  exceeding  one  hundred  dollurs, 
exclusive  of  costs,  an  execution  againat  the  person  shall  Issue, 
provided  the  proyisions  of  this  art  relating  to  indorsement  upon 
the  summons  have  been  complied  with,  on  the  return  of  the 
mnrshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  thut 
auch  property  la  not  available  for  levy  and  execution. 
L.iMeLcb.  1M.    iBsnectAprllSiiaOS. 

1 141.  JIndKBicnt.  et  cetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  Tien,  and  direct  k 
sale  of  the  chattel  to  aatisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  Bells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  aurplits.  if  neces- 
nary,  by  the  clerk  of  the  court,  until  It  ia  claimed  by  him.  If  a 
defendant  upon  whom  the  summons  is  |>ersona11y  aerved,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 
C.  C.  P..  11  1T3S.  1I«>. 

1 142.  Appllcslion    of   ttala   srtlelc. 

This  title  does  not  affert  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  withont  action,  and  it  doea 
not  apply  to  a  cnse.  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  ia  specially  prescribed  by  law. 
o.  o.  F,  i  1T*1.  ,.-a 
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Pleadings. 

14tL  W*v*  «BiNH  of  iftloD  ma/  b«  joined  Id 
i«:  PtaiDllS  to  profa  bla  cuiei  eicgptkou, 
IfS.  ivrvudaat  mu  offar  to  ■Uow  ]iid(ia«it  < 


I   14K.   lAm'd,  l»<Mt.]    PIpdiIIbv  on  Jolndpr  of  !■■■«. 

Pleadings  in  the  munioipoi  court  of  the  dty  of  New  York,  toar 
be  orai  or  written,  veritied  or  uiiverifinl.  eicept  as  preM^bed  ia 
iieetJou  Ihirty-four  hundred  and  (onr  of  the  code  of  civil  pro- 
cedure, and   include  a  complaint,  anawer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  aemce  of  a.  som- 
mons  only,  the  pleadinKH  may  be  oral,  and  the  aubstance  ui^nof 
shall  he  endorsed  upon  the  aumroona  and  entered  in  the  dorkH 
book  of  the  court.  laane  mnnt  K'  joined  on  the  return  day  of 
the  iummona,  except  aa  otherwise  expreasly  prescribed  in  thi» 
act.  The  court  may,  however,  -in  its  discretion,  order  a  written 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  tbr 
plaintiff,  or  by  the  defendant  inlerposlng  n  counterclaim. 

2.  In  all  canes  where  a  written  complaint,  verified  or  nnTeri- 
fife,*,  is  served  with  the  aummons,  a  written  answer,  verified  if 
the  complaint  be  Tcrified,  or  n  written  demurrer,  mnst  be  filtd 
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and  iHsne  joined  on  ttie  return  day,  except  BB  otharwise  expresslj 
prescribed  in  this  act,  udIbbs  the  court  further  extends  ihe  time 

3.  Where  n  demurrer  Is  interlined  and  diBsllowed,  the  court 
3iast,  notwithstanding  the  return  daf  oils  iinniwii.  ^niit  leave 
to  plead  as  if  □□  demurrer  hud  bceu  inCerpoKed,  with  or  wt*k.  . 
out  costs,  in  sn  amount  within  the  sum  allowed  as  costs  in  the 
HCtion;  bat  the  time  to  file  said  pleading  shall  not  be  extended 
longer  than  eight  dajs  from  the  time  the  decision  on  the  demurrer 
ia  rendered,  ddIbbs  on  the  consent  of  the  parties. 

4.  If  the  court  deeniH  the  demurrer  well  founded,  it  must  per- 
mit the  plending  to  be  amended:  and  if  the  party  falls  so  to 
amend,  the  defettire  pleading  or  part  of  a  pleading  demurred 
to  muBt  be  disregarded;  and  the  court  may,  in  il«  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  tne 
precedini;  subdivision. 

Ti.  Wherp,  on  the  return  day  of  a  summons,  a  person  ai^M'ars 
specially  for  the  purpose  of  raisin);  a  question  not  involving  the 
merits  of  thp  action,  the  court  may,  in  its  discretioD.  renerve  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  In 
the  mnnnf^r  prescribed  in  subdivision  three  of  this  section. 

it.  Nothing  herein  shall  be  construed  to  prevent  (he  court 
ordering  r  hill  at  particulars  in  a  proper  case,  whether  the  pleB<i~ 
ings  be  written  or  oral. 

c.  c.  F.,  ti  s»3s.  aise,  s2dt;  l.  ibs3.  cb.  «ia,  i  iMS.    An-d  bj  u  isob. 

ch.  MA.    In  pHect  Sepc  1,  1B08. 

I  14«.  IVftat  ««<■■•■  ot  ncdoD  mBr  be  Joined  tn  the  mib« 
eomvlalDt. 

The  plaintiff  may   unite  in   the  same  complaint,  two  or  more 
s  of  action,  where  they  are  brought  to  recover  sn  follows: 


„    „      -  ,   -      ,  --  J.-,— -ty,  or  either. 

3.  ChattelH,  with  or  without  damages,  fur  the  taking  or  de- 
tention thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connei-ted  with  the  same  sHbjcct  of  accinn.  and  not  in- 
cluded within  one  of  the  furegolug  subdivisions  of  this  section. 

0.  For  penalties  incurred  under  a  Btstiite  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appear  upon  the  (ace  ot  the  comjilaiut,  that  all 
the  CBUHCH  of  actum,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section;  that  thef  are  cousistent  n-ilh  each 
other;  that  they  re<|Uire  the  same  JndgmenI;  and  except  os 
otherwise  prescribed  by  law.  that  they  affect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  nrrcsted 
Is  united  with  a  cause  of  action  for  which  be  cannot  be  arrested, 
an  execution  against  the  persoD  of  the  defeudaut  cannot  be  issuei' 
upon  the  judgment. 
C.   C.   P..  II  4B4,  M3T. 

I    147.   [Am'd,    lAON,]     PlalBtlll   to  ttpove   kla  esse;   exoep- 

If  a  defendant  fails  to  appcsr  and  answer,  the  plaintiff  cannot 
repover  without  proving  bis  case,  except  in  a  case  specified  in 
section  thirty-four  hundred  and  six  of  the  code  of  civil  procedure, 
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B\.  J  cxcefiting  that  n-here  the  at tioD  <s  on  a  coutmct.  ex|ff««s  or 
implied,   and   a  <>op7  of  ■  rerifiad  complaint  ifsb  serred  on  de- 
fendant at   the  time  of  the   service  of  the  Bnmmoiu,   jadsment 
mar  t«  taken  ih  demanded  without  fnrtber  proof. 
C.   C,  r..   I  ttp^  >-.  1SS2,  ch.  410,   I   1S47.     Am'd  U   ISOS.  eh.  4W.     !■ 

1 148.  Defendul   Mar  allcr  to   altoir  ladviBeBt   vr   «•■■' 

The  dtfendaDt  may,  upon  the  retnm  of  the  aammoDS,  and  before 
nnsweriuB,  file  with  the  court  a  written  offer  to  allow  jndKmeut 
to  be  taken  against  him  for  a  Bum  of  money,  or  for  propertj 
therein  apecified,  with  conts.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  aeninst  whom  a  separate  jndit- 
nient  may  be  taken.  If  the  plaintiff  thereupon,  before  taking 
any  other  proceedins  In  the  action,  files  with  the  court  a  written 
aeceptanee  of  the  offer,  the  court  must  render  jiidfctnent  neoord- 
ineiy.  If  an  acceptance  is  not  Sled,  the  offer  cannot  be  giren  ia 
evidence  npon  the  trial;  bnt,  if  the  plnintiff  fails  to  obtain  a 
wore  favorable  Jndpment,  he  cannot  recover  costs  from  the  time 
oC  the  offer,  and  must  pay  the  defendant's  coats  from  that  time. 
But  a  defendant  may  instead  of  soeh  written  offer,  dttposil  the 
amount  of  bin  offer,  if  a  sum  of  money,  with  the  clerk  of  tlic 
court,  with  like  effect. 
C.  C.  p.,  I  2892. 

1 149.  ConpbtlBt. 

The  complaint  mnst   state   in   a  piain  and   direct  manaer  tkr 
facta,  conetituting  the  canse  of  action. 
C.  O.  P..  i  S036. 

t  lOO.  ADHweri  what  to  contalm. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  apeclfie  denial  of  each  material  BlLeRation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge  or  mformation  thereof,  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  conBtitutinK  a  defeniw  or 
counterclaim,  in  ordinary  and  concise  lanjjuage,  without  repetitioc 

c.  o.  P..  II  soo.  SOTS;  I.,  ISSt,  fh.  410,  I  1347. 

IIRI.  Connterelaim  Aeflned. 

The  connlercinini,  Hpecified  in  the  last  oection,  must  tPiid,  in 
some  way,  to  diminiuli  or  defeat  the  plaintiff's  reeoTery,  and 
must  be  one  of  the  followlnit  cnusea  of  action  against  the  plain- 
tllT,  or,  in  a  proper  case,  npainst  the  person  whom  he  re[>reae9t*, 
and  in  favor  of  the  defendant,  or  of  one  or  more  derendaats. 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

1.  A  cause  of  action  ari^iing  out  of  the  contract  or  transaotioii. 
act  forth  in  the  complaint  aa  the  fonndatlon  of  the  plaintilTi 
claim,  or  connected  with  the  Hubject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, eiisting  at  the  commencement  of  the  action. 

C.  C.  P..  I BOI. 

"M  ,.,.,...,G(H^ylc 
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I IBX.  Ral«  reapvctlBfc  the  ulloiTaiipe  of  conBlcrelBlBB. 

But  tbe  countenjlaim,  specified  io  BUbdivision  bccodiI  dI  tb« 
last  nection.  U  sabject  to  the  fullowing  rutM: 

1.  ](  tbe  aL-tioQ  is  founded  upon  a  contract,  which  hai  beun 
asHigned  by  the  party  thereto,  other  than  a  ncKutinble  protuiasorf 
note  or  bill  cf  exchence,  a  demand  existing  aRHioHt  the  party 
thereb-.  or  an  asuiEQee  of  the  contract,  at  the  time  ol  the  asHign- 
meut  thereof,  aad  belnnglDK  to  the  defendant,  in  xood  failh, 
before  notice  of  tbe  aaBipnment.  miiHt  be  allowed  aa  a  counter- 
claim,  tn  the  amount  of  the  plnintiff'e  demand,  it  it  mi^ht  have 
been  no  allowed  aKsinst  the  party,  or  the  aBBignee,  whil«  the  con- 
tract belonged  to  him. 

2.  If  tbe  action  Is  npon  a  negotiable  promissory  note  or  bill  of 
eschange.  which  has  been  aBsigned  to  the  plaintiff  after  it 
became  dne.  a  demand  exliitlng  against  a  person  who  assigned  or 
transferred  It,  after  it  became  due.  must  be  allowed  nil  a  connter- 
claim.  to  the  Bnionnt  of  the  plninfifTB  demand,  if  it  might  have 
been  so  allowed  against  the  assipior,  while  the  note  or  bHl 
beloDjted  to  him. 

3.  ir  tbe  plaintiff  in  a  trustee  for  another  or  if  the  action  la 
in  the  name  of  the  plaintiff,  who  haa  no  actual  Interext  In  the 
contract  npim  which  it  la  fonnded.  a  demand  against  the  ptain- 
tffT  shall  not  be  allowed  as  a  counterclaim:  but  ho  much  of  a 
demand  existlna  against  the  jteraon  whom  he  repreaentB,  or  for 
whose  benefit  the  action  ii  brought,  as  will  Bating  the  plaintifTs 
demand,  muat  be  allowed  ns  a  rnnnterclaim.  if  it  might  have 
been  ao  allowed  Id  an  actios  brongbt  by  the  person  beneficially 
interested. 

C.aF..IBoa. 

tlRS.  JiulKBieBt  irbcn  dcuaBd  or  coBBteFclBliB  bfc  *qnKl 
or  OBcaaal. 

Where  a  cotinterctaltn  Is  established,  which  eqnals  the  plaintiffs 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
It  is  less  than  the  plaintilTs  demand,  the  plaintiff  mnst  have 
jndgmeut  foi"  the  residne  only.  Where  it  eiceeda  the  plaintiff's 
demand,  (he  defendant  must  have  judgment  for  the  eiccsB.  or 
BO  much  thereof  a«  is  due  from  the  plaintiff;  the  judgment  doeB 
not  prelndice  the  defendant'a  right  to  recover,  from  another 
person,  bo  much  thereof  as  the  judgment  does  not  cancel. 

c.  c.  p.,  I  SOS. 

|1S4.  For    nannattTe   relief. 

In  a  case  not  specified  in  tbe  lant  flection  where  a  counterclaim 
is  established,  which  entitlea  the  defendant  to  an  afllrmntive 
Judgment,  demanded  In  (he  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

C.  a  P..  I  MM. 

I IBR.  CoBBterirlBlBi  wfteB  defendMil  la  aved  In  •  rcprc- 
■cntBtlTe  em-tUurltT- 

In  an  action  against  an  executor  or  administrator,  or  other 
•}erBon  sued  in  a  representative  capacity,  tbe  defendant  may  set 
forth,  as  a  connterdaim,  n  demand  belonging  to  the  decedent 
or  otner  person  whom  he  represents,  where  the  person  so  repre- 
Bcnted  would  have  been  entitled  to  aet  forth  the  same.  In  an 
ictlou  against  blm. 


O.  C.  P..  I « 
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I  IBfl.  TTkAB  plKlntlC  In  am  execDtfir  op  itdmlBlBtrator. 

In  an  at^lon  brought  b.v  an  exfciitor  or  admiaiBtralor,  in  lu» 
rcpri'spittative  capHritj.  a  demand  aKaiuat  tbe  decedent,  betonjc- 
Ing.  at  the  time  of  his  death  to  the  defendant,  may  be  sot  forth 
by  the  defendant  as  a  connterflaini,  as  if  tbe  action  had  be«n 
broiifFht  b)-  the  decedent  in  his  lifetime:  and,  if  a  balance  U 
fonnd  to  be  due  to  the  defendant,  judgment  mimt  he  rendered 
therefor  agninst  the  plaintiff,  in  bis  repreBenUtiTe  capaeity. 
Uxeoittlnn  can  be  isHncd  upon  such  a  judgment  only  in  a  <-«se 
irhere  it  cotild  be  issned  upon  a  judgment  in  an  action  agstiist 
the  executor. 
c.  c.  p..  I  Boa, 

i  1S7,  Cflanterclaliu  inhere  auonnt  in  la  excess  o£  eomrts* 
lartsdlutloD. 

Where  defendant  has  a  counterclaim  whieh  is  in  eieesa  of  the 
amouut  of  the  jurisdiction  of  this  court,  die  counterclaim  maj 
be  interpoKed.  and  in  the  event  of  judgment  being  render^  in 
defendant's  faTor,  suataining  said  coanterclaim,  said  Jndgment 
shall  not  be  for  an;  larger  sum  in  any  erent  Ilian  the  sum  to 
nbicb  the  court  hns  jurisdiction,  exclusive  of  coats,  but  nothing 
in  this  sectiou  Rhail  be  construed  to  estop  such  a  defendant  from 
bringing  an  actioa  against  the  plaintiff  for  the  difference  l>etween 
the  Bum  of  the  court's  jurisdiction,  and  the  snm  by  aaid  defendant 
to  be  due  unlenn  the  judKmeDt  shall  GtKte  that  the  sum  awarded 
by  tbe  Judgment  is  tbe  whole  »m*unt  found  to  be  due. 


.  That   the   court   has 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
Action. 

^.  That  the  plaintiff  baa  not  legal  rapacity  to  sue. 

4.  Tliat  thcru  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

f).  That  there  is  a  misjoinder  of  parties  plaintiff. 

tl.  That  there  is  defect  of  parlies,  plaintiff  or  defendant. 

7.  That  causes  of  action  hare  been  improperly  united. 

H.  Thut  the  <'omptiiint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

C.  C.  p.,  il  4SS.  303»;  L.  1832,  ch.  410,  I  131T. 

1 1K9.  Demvrrer  to  compIslBt  nnit  apedtr  BrOBBda  of 
ohJeotloB. 

The  dcfuvirrer  must  distinctly  specify  the  objections  to  the  eom- 
plaiiit.  otiierivise  it  may  be  disrcg.irdcd.  An  objection,  takea 
uni'.cr  subdivision  first,  aecund.  fourth  or  eighth  of  section  one 
hundred  mid  fifty-eight  of  this  act.  may  be  stated  in  the  lanKnage 
of  (he  Huliit i vision  1  and  an  objection  taken  under  either  of  tbv 
other    Hubd! visions,    must    point    out    apecificall;    tiie   particoUr 


defect  rclieti  upon. 
c.  c. 
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1100.  Dennrrcr    la    all    »r    pxFt    of    the    coaavlBlBtt   nar 

The  dcfendLnt  ma;  demur  to  Ihe  whole  complaint,  or  to  one 
or  mcire  separate  <:nu>>es  of  actinu,  stated  therPiD.  in  the  latter 
cast',  he  may  answer  the  cause  of  action  not  demurred  to. 

C.  C.  P„  I  131. 

1 101.  Formal    reply    or    deainrrer    tv    coantcrclBlna    not 

A  formal  reply  to  a  couDferclaim  is  not  ueceesary.  The  counter- 
olaim  shall  be  deemed  denied  by  the  plaintiff  unless  apeclGcally 
Bdmitterf  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  aa  if  the  counterclaim  vere  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

[New.] 

1 10:1.  When  plalattff  mar  demnr  to  ajiairer. 

The  plaintiff  mo;  demur  to  a  counterclaim  or  a  defence  con- 
BiBtinK  of  Dew  matter  contained   in  tlie  answer,  on   the  groQUd 
tbat  it  ia  insufficient  in  law  on  the  face  thereof. 
C.  a.  P..  1 4H. 

1 163.  RevnlrenentB  eoBeermlns  verlDea  pleBdln(a. 

The  allegation*  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleadinB.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledire  of  the  person  verifj-iug  the  pleadinjr.  An 
allCKatlon  (hat  the  party  has  not  RitllideQt  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  alleKation  that  the  person  veri- 
tying  the  pleading  has  not  such  knowledge  or  information. 

{194.  TertBcatloD)  how  and   hy  nhom  made. 

The  veriBeation  must  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acqnainted  with  the 
facta,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

3.  Where  the  people  of  the  state  are,  or  a  public  aQf»r.  in  their 
behalf,  ia  the  party,  the  verificatJon  may  be  made  by  any  person 
acriuainted  with   the  facta. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  it  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  niakinR  the  affidavit:  or,  if  there  are  two 
or  more  parties  united  ft)  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facta,  ia  witbiti  that  county 
nnd  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  Is  founded  on  a  written  instniment  for  Ihe'pnyment  of 
money  only,  which  in  In  the  posaeiislon  of  the  agent  or  the 
attorney:  or  where  all  the  material  alleRationa  of  the  pleading 
are  within  the  peraonal  knowledge  of  the  agent  or  the  attorney; 
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to  either  cose  the  TerifiFstion  ma;  be  mnde  by  tb«  agent  of  or 
the  attorney  (or  the  party, 
c.  C.  P..  1030. 

I  IttB.  BiklbllloB  at  BccoBBta  it  InBtanee  of  adverse  pmrtr 
mar   be    ordered. 

The  eonrt  may  at  the  time  of  pleading,  or  at  any  other  time 
before  the  trial,  require  the  plaintiff  or  detrndant  to  exhibit  to 
the  iuHpection  of  the  adverse  party,  with  liberty  to  copy  the  Hnme. 
any  writing  or  aeeount  deelared  on  or  net  up  in  the  way  of  offiwl 
or  eounterelaim,  or  If  not  bo  exhibited,  may  iirohibit  its  afterward 
being  (cireii  in  eridenee. 
L.  isea,  rii.  410, 1 1301. 

1 100.  AmendneBt  of  pleKdlBgi. 

The  court  must,  upon  applieation,  allow  a  plendinic  to  be 
amended,  at  any  time,  if  Bubslantial  justiee  will  be  promoted 
thereby.  Where  a  party  amends  his  pieadinR.  after  ioinder  of 
islue,  or  pleads  oTer  upon  the  deeipion  of  a  demurrer,  and  it  ii 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  neeemiary  to  the  adTemo  party,  in  con*etiuenc« 
of  the  amendment  or  plendinf;  over,  an  adjournment  must  be 
Itraotod.  The  court  may  nlao,  in  ita  discretion,  require,  ne  a  cvn- 
dilion  of  allowing  an  amendment,  the  payment  of  coste  to  the 
adverse  party.  , 

C.   C.    p..    I  2044;   L.   1B8S,   ch.   410,   I  134T. 
tlOT.  PrlTDle  itntalei  bOTr  pleaded. 

In  pleading  a  prirate  statute,  or  a  right  derived  tbererrom.  It 
is  suRlcicnt  to  designate  the  statute  by  its  chapter,  year  of  paa- 
snge  Bud  title,  or  in  aome  other  manner  with  convenient  cortainty, 
without  setting  forth  any  of  the  contents  thereof, 

C.  C.  P.,  I  aso. 

llflR,  JadsBieBts}   how  pleaded. 

In  pleading  n  judgment,  or  other  determination  of  a  eonrt  or 
officer  of  special  In  Had  let  ion.  it  ia  not  necessary  to  stale  the  t»nt 
eonferring  jurisdietion;  but  the  Judgment  or  determination  may 
be  fltntcd  to  have  been  dniy  given  or  made.  If  that  allentira 
in  eontrorerted  the  part.r  pleading  must  on  the  trial  estsbliidl  the 
facts  conferring  jurisdiction. 

C.  C.  p..  I  IKS. 

1 1V».  CoBdltloBB   preeedeat)  how   pleaded. 

Id  pleading  the  performance  of  a  condition  precedent  In  A  con- 
tract it  is  not  neccsHBry  to  state  the  facts  eonKtittttiog  perTann- 
anee;  but  the  psrty  may  atate  generally  that  he  or  the  perwio 
whom  he  represents  duly  performed  nil  the  conditions  on  bin  part. 
If  thnt  allegation  Is  controverted  he  mast  on  the  trial  establish 
performance. 

C.  C.  P.,  I  BM, 

IITO.  Plendlnsn   to  be  Ilberallr  coBNlrved. 

The  allegations  of  a  pleading  must  be  liberal^  construed,  with 
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C.  C.  P..  I  2M3;  I^   IS8Z,  eb.  4ia,  I  134T. 

I  ITS.  BfBterlsI  vBrlanees)  bow  proTlded  for. 

A  Tarianee  betn-ppo  nn  allegation  in  a  pleading  and  the  proof 
la  not  material  UDieHs  it  bas  actual!;  misled  the  adverse  part; 
to  hia  ]>rejudii;e  in  maiataining  bis  action  or  defeuse  on  the 
tnerita.  Ir  a  party  inatsts  that  he  has  been  misled  that  fact  anil 
the  particulars  in  whirh  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court.  Thereupon  the  court  may  in  ita 
discretion  order  the  pleading  to  he  amended  on  such  terms  as  it 
deems  Just. 
o.  o.  p.,  I  sse. 

1 173.  IVhM  to  be  decBied  n  fitllnre  of  proof. 

Where,  however,  the  allegatioD  to  which  the  proof  la  directed 
ia  unproved,  not  in  some  particular  or  particulars  only,  hut  In  its 
rntlre  scope  and  meaning.  It  ia  not  a  case  of  varianca  wltliin  the 
last  two  sectionH,  but  a  failure  of  proof, 
C.  C,  P,,  |M1. 

1174.  F«rtl>l   defeDBH. 

A  partial  defense  may  be  act  forth,  but  It  must  he  expressly 
stated  to  tre  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  question  is  whether  it  is  auflJcient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  redui^e  damages  in 
AH  action  to  recover  damagea  for  a  personal  injury,  or  an  injury 
to  property,  is  a  partial  defense  within  the  meaning  of  this  section. 

I  ITS.  Complmlat    la   Bctloiis  ttT  or    a^Klut    earponHona. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation:  and,  if  the  latter,  the  state,  oonntrj 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  sperially  refer  to,  any  act  or 
proceeding  by  or  under  which  the  corporation  was  created. 


I  ITS.  When  proof  of  eorporato  •zlatenee  waBeeeaaavr. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  eristence  of  the  corporation 
aniesfl  the  anawer  Is  verified  and  contains  an  offlnnative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  ma;  be,  la 


c.  C  P.,  I  ine. 

1 17T.  MlaDomeri  i*li«n  vntTcal. 

In   an   action   or   special   proceeding  brought  by   or   agalnat   a 

corporation,  the  defendant  is  deemed  to  have  waived  any  miatalie 

in  the  statement  of  the  corporate  name,  unless  the  mianomcr  ia 

pleaded  in  the  aoewer  or  other  pleading  in  the  defendant's  behalf. 

a  0.  p.,  1  iTn. 

IlGl 
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Iirs.  PlesdlDK*  In  BCtloDii   OB  buBtardr  liaadB. 

Ike  plendiugs  mid  iiroteetlings  in  oetiona  in  whk-b  the  people 
at  lliis  state  are  a  I'urty,  where  such  actions  are  brongfac  b; 
tliL>  uversecrs  of  the  poor  oi  the  cotuuiissioiiera  of  public  charitim 
mill  oorn'ctiou,  apon  bastardy  or  abandonment  bonds,  shall  be 
the  same  as  in  actions  brought  oa  bonds  with  conditions  other 
than  for  the  paj'tnent  of  money,  and  for  any  breach  of  the  con- 
dition of  such  bond  eiron  in  cases  of  bastardy  which  shall  happen 
after  the  recovery  of  any  damages  or  the  commencement  of  any 
■ait.  the  ninnicipal  court  in  the  district  in  which  the  Bction  vu 
originally  brought  nhall  hare  power  to  issue  a  new  snmmane.  and 
upon  the  return  thereof  to  ascertain  the  amount  of  damagef 
ariainu  from  said  breach,  and  to  give  judgment  accordingly;  and 
in  suits  upon  bonds  given  in  abandonment  rases  the  court  shall 
hare  the  same  power  as  to  requiring  further  security  or  crau- 
mitting  defendant  in  default  thereof,   aa  are  eonferrtid   by   Uv, 


(ITS.  AnawcF  of  title. 

The  defendant  may.  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  t!ie  title  to 
real  [mipcrty  will  come  in  question,  Such  an  answer  most  Ik 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  bia  aitoraef 
or  agent,  and  delivered  to  the  court.  The  court  iDust.  thereupon. 
conntersigQ  the  answer,  and  deliver  it  to  the  plaintiff. 

L.  1S82.  cti.  tlO,  I  I3«t. 

)180,  Derndant  In  Ksswer  of  title  to  •teilrer  ^mttw 
taklnv. 

In  the  ease  specified  in  the  last  section,  the  defendant  must  abo 
deliver  to  the  court,  nith  the  answer,  a  written  undertaUng. 
eupcnted  by  one  or  more  sureties,  approved  by  the  court,  to  the 
affect  that,  if  the  plaiuUfF,  within  twenty  days  thereafter,  deposits 
with  the  court  a  summons  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  urearribrd 
in  the  next  section,  the  defendant  will,  witliin  twenty  day^  after 
the  deposit,  give  a  written  admiMsion  of  the  service  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  couit. 
the  undertaking  must  further  provide  that  he  will,  at  all  time*, 
render  himself  fimeiiable  to  any  mandate  which  may  l>e  issued 
to  enforce  a  final  judgment  in  the  action  so  brought.  If  the 
■lefendant  failR  to  comply  with  the  undertaking,  the  sureties  art 
liable  thereitpon  to  any  amount  for  which  judgment  miitht  have 
been  rendered  by  the  municipal  court,  if  the  answer  and  ando- 
taking  had  not  hcen  delivered. 

I  1882.  ch.  410.  1 1300. 

1181.  New  actloB  ti 

The  court  in  which  a 
tn  the  lust  section,  is  the  supreme  court 
L.  1882,  eH,  tlO,  1 13111. 

llRa.  Old  aetloni  thereniiOB  dlii«o»tl«acd. 

Upon  the  delivery  of  the  undortakinft  to  the  conrt,  the  actus  fr 

discontinued,   and   each   party   niuKt   pay  his  own   costs.     It  tlw 
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plaintiff  fails  to  deposit  with  tlie  <vurt  a  summoos  and  complaint 
m   tht>  DPiv  aotiori,   before   the  expiralioa  of  twentj-  days  Bfter 
the  delivery  of  the  undertakinK.  tbe  defendant  may  maintaia  an 
action  Bgninst  the  plaintiff  to  recorer  coata  before  the  court. 
L.  1882.  ch.  -ilO.  t  1352, 

I  itiS.  Penalty   (or   fallnrr   to  Aellver,  audertalttav. 

If  the  undertakicK  ia  nut  delivpred  to  the  court,  it  han  juriadie- 
tion  of  the  action,  and  must  proceed  therein,  and  the  defendant 
Is  precluded  in  his  detenae,  from  drawine  the  title  in  queatlon. 
U  188S.  lb.  41(^  t  1363. 


showiDK.  that  the  title  to  real  property  ia  in  Question,  and  the  title 
is  dlaputed  by  the  defendant,   tbe  court  munt  diamias  the  i-om- 
plaiut,    with    coats,    and    render   judgment    against   the    pJaintiCF 
accordingly. 
U  1883.  cb.  110, 1 13S4. 

1 18B.  Sane  caaae  of  aetlan,  aad  defense  In  new  action. 

In  the  new  action,  to  be  bronght  after  an  action  before  a  court 
ts  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  sii  sections,  the  plaintiff  must  coniplaiu 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  conrt,  and  tbe  defendant's  answer  mnst  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continnea  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  cb.  41D,  I  IIBG. 

I  ISO.  Answer  1«  title  Interposed  as  to  onir  one  or  more 
of  several  delensesi  proceedlnss  Ikereapon. 

Where  in  an  action  before  the  court,  the  plaintiff  baa  two  or 
more   causes   of   action,   and   the   defense  that   the   title   to   real 

Sroperty  will  come  in  question,  is  interposed  as  to  one  or  more, 
ut  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescrilied  in  this  article,  with  reappct  to  the 
cause  or  cniiaen  of  arttoa  only,  In  which  title  will  so  come  in 
queatlon.  Whereupon  the  conrt,  must  discontinue  the  action  as 
to  thnae  causex  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  tbe  original  action  must 
proceed  aa  to  the  other  causes. 
L.  IS83,  cb.  ilO.  1 13M. 

11ST.  interpleader  by  order   In  certain   raaea. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer.  n|>on  proof,  by  affldaiit.  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,   for  an  order 
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<lebt,  or  delivering  tbe  possession  of  tbe  property,  or  [ts  Taln^, 
to  such  persoQ  »b  the  court  directs;  or  npoo  it  ippearitig  that 
tbe  defeodaut  disputes.  In  wLole  or  Id  part,  the  liability  u 
asgertnl  agalust  hiiu  by  different  elainiauls,  or  that  lie  has  soid? 
Interest  in  the  aubject  aiiitter,  of  the  coulroversj  which  he  desiivn 
to  flHsert,  his  applicatiou  may  be  for  an  order  Joiniag  the  other 
claiiaaDt  or  claitaauts.  as  co-defendants  ivith  him  in  the  artion. 
Tbe  court  may.  in  its  discretion,  make  such  ordrr,  upon  surh 
terms  as  to  mst)i  nnd  payments  Into  court  of  the  amount  of  the 
debt,  or  part  thereof,  or  di^livery  of  the  posaension,  of  thv  protierir, 
or  its  value  or  part  thereof,  ea  may  be  just  end  thereupon  tbt 
entire  controveny  inBy  be  detenulned  in  tbe  avtiou. 
c.  cp.,im 
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TITLB  T, 

Pxoo««diii^  'betroen  Joinder  of  una  and  trial 

AKTIOLB  nSST. 

A4iinin%mta%tt;  tubpcsnai;  attendanct  of  (rilneun*. 
Sec.  t«l.    Trial  mar  be  •djonnwd.w 


_..     .- . ^Dit  deZBaKlw  wltHw. 

IN.    Bow  •uouwdi  fm  Uwrsupum. 

WD.    DatanlUBa  ^mw  U»bl»  lot  Jmumm.  md  mmln  nf  Ofty  iinii«»«. 

I  1»:T.  rAn'H,    ISIO-I       AdjAaramentBF    (rial    bbt    be.    xl- 

The  trial  of  the  action  tua;  be  adjonraed  hy  the  csurt.  or  on 
the  applkatiuii  of  either  partf,  (or  u  rn^riud  not  exceediutc  eight 
dflfB  at  any  oae  Bdjoarnnicnt,  anIeHH  the  defendaut  U  uoder  ar- 
rest, in  which  ense  it  shall  not  be  adjoiirneil  to  exceed  forty-piRht 
hours,  except  u|iod  the  applicntion  at  the  dcruudaiit.  io  ncoord- 
ance  iviltk  the  pruviaions  o(  occtioD  sixly-ci'i  en  of  Ihla  at.-t.  Kx- 
cept  Iliul  an  uiljoui'umeut  for  luotv  than  fiirl.v-eiKlit  boiira  n-here 
the  deCeadnnt  is  under  arrest,  may  be  sraiiteil  od  apiJlicatiou  of 
the  plaiutilf  by  dischar^iiaK  the  defcudupt  from  eustodv  and  the 
■etioQ  may  then  proceed  notwitbstaiiillnR  such  diKoharge;  nnd 
the  def(  ndaiit  aliall  1«  subject  to  arrest  on  the  execution,  in  tlie 
same  manner  an  if  he  had  not  been  so  diKcharped.  The  trial 
may  be  adioumed  for  a  lonner  period  by  consent,  or  where 
neither  party  objects  to  thi,-  same,  or  where  the  defendant  has 
defaulted  either  by  reason  of  hit  non-appenrnnee  or  in  pleading, 
the  inquest  or  tnkinc  of  jtidBment  may  be  arijonrned  for  a  longer 
period  thnn  eight  days  on  the  application  nf  the  plaintiff,  except 
as  otherwise  expressly  prescribed  in  this  act. 
I.   IRSI,  ch.  410.   11  1362,  13B3.     ^m'd  bj  I.  1010.  ch.   I^B.  Id  eBevt  Apr. 

as.  tBio. 

I  104.  AdJonrBmeBt  lonc«r  tkan  elsht  dayat  OBtfertaklBV. 

An  adjournment  may  be  hnd  either  at  the  joining  of  isnne,  or 
at  any  HubHequent  time  to  which  the  eanne  may  stand  adjourned 
on  application  uf  either  party,  for  a  Intieer  period  than  eight 
days,  but  not  to  exceed  ninety  daya  from  the  return  of  the 
Bummone,  ufmn  executing  an  undertaking  in  nritiiu!,  with  one 
or  more  HUfflcient  sureties,  to  the  effect  that  he  will  pay  to  the 
plaintiff  or  defendant  the  damaged,  costs  and  extra  cosle.  In  case 
judgment  shall  be  rendered  afiaingt  him  in  the  aetion,  upon  proof 
bj-  the  oath  of  the  party  or  otherwise,  to  the  aati-faction  of  the 
court,  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  be  desires  an  adj<nimment.  for  the  want  of  material 
evidence,  describing  it:  that  the  delay  has  not  been  mode  neces- 
sary by  any  act  or  neglect  on  his  part  since  the  action  was  com- 
menced and  that  he  expects  to  procure  the  evidence  at  the  time 
staled  by  him.  All  biinils  taken  upon  the  adjournment  of  any 
caOBe  Bhall   be  good  and  relid  against  the  obligor  or  obligors, 
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altbouch  subsequent  ndioiiraDicntE  are  had  after  the  ex«catioii 
of  Biich  boDd  OT  obligatioii. 

L.  1882,  GlL  410,  I  1361. 

I  IBS,  Condlttana   tamr  1>e  Impoaed. 

The  court  may  impose  npon  the  partj  appljtiiK  for  an  ad- 
journment sucb  conditions  as  to  it  maj  seem  reasonable. 

I.    1SS2,   ch.   410,    I   1386. 

1  11HI.  lAm'd,   IBIU.]      AltendBBce  of  wltueaaea. 

A  subpoena  requirioE  a  witness  to  appear  and  testier  on  the 
trial  uf  au  action,  on  loe  demand  ot  either  party,  ehatl  be  issued 
out  of  this  court  b;  the  clerk  thereof,  in  Iho  district  iu  which 
the  action  is  nendiiiB.  ualess  otht^rwise  expressty  provided  in  this 
act,  but  if  tile  party  in  whose  behalf  the  subpoena  Is  to  be 
ieaued  Is  represeutcd  by  an  attorney,  Huch  attorney  may  is^ne 
the  same  and  ahall  subscnlie  Ihereto  hiK  name,  ofllce  and  post- 
olficc  address,  and  the  aobpoena  may  be  served  at  any  plai^ 
vt'ithin  the  city  of  I>jew  York.  The  fubpoena  may  require  th^ 
witness,  except  aa  otherwise  eipresaly  prescriljeid  by  law,  to 
bring  with  him  any  book  or  paper,  relating  to  the  TQcrits  ot 
the  action. 
C.  C.   P.,   I  ima»;   L.   188:,  eh.  aiO.  I  1370.      &m'd.  1..  1910.  <ft.  US.     la 

I  1ST.  Uovr  aalfpoesa   Berrcll. 

A  subpoena  may  be  serveil  bv  any  person  over  the  agre  of 
eighteen  yearn,  and  must  be  served  by  dcliverinj;  a  copy  thereof 
to  tne  witness  personally,  and  by  paying  or  teudcring  to  him  hia 
lawful  fee  of  twenty-five  cents  for  one  day's  atteiidanre  as  a  wit- 
nrati.  and  mileage  aa  proTided  by  the  code  of  civil  procednrc. 
c.  a  P.,  I  ssio:  u  isss.  ch.  4io,  i  laro. 

I   IDH.  IVarraat  of  atUtclimeiit  BKBtnat  defnaltloa  wltKCM. 

l\'here  it  is  made  to  appear,  to  the  satiKfaction  of  the  court,  by 
alRilavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
befoiv  it  in  an  action,  haa  refuxi'd  or  neglected  to  atleiul  as  a 
witness  iu  olicdi<-nci>  to  the  subpoena,  auil  no  juat  cause  fur  the 
neftlect  or  refusal  in  shown  1o  exist,  and  the  iterson  is  not  privi- 
leeed  from  attendance  under  any  statute  of  the  stale,  and  the 
party,  in  whose  behalf  the  witness  was  subpocnai'd,  or  his  nt- 
lorney.  makea  oath  that  the  teatimoay  of  the  witncsa  U  material, 
the  court  ninit  imnie  a  warmut  of  attachiuenl.  directed  generally 
to  any  marshal,  foe  the  purpose  of  compelling  the  attendance 
uf  the  witness. 

C.  C.  p.,  I  !STt. 

I  IBD.  Hovr  rzecBtedi  (eea  tkercByen. 

Such  a  warrant  of  altachmcnt  must  he  execated  in  the  name 
manner  ns  au  order  of  arrest.  The  fees  of  the  marshal  for 
Dcrvtiig  it  must  tie  paid  by  the  person  against  whom  it  ix  innned. 
unless  he  shows  a  reasonoble  excuse  to  the  satisfactinn  of  the 
court,  for  his  omission  to  nttend,  in  which  ease,  the  party  pm- 
ruring  Ihc  warrant  mutit  pay  for  them,  and  if  he  recovers  <i>sts. 
the  amount  thereof  must  be  allowed  to  him  as  part  of  his  costs. 

c  0.  r.,  I  10T3. 
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A  person  iiubpaenued,  an  preiuTibed  ia  this  act.  wbo  neglects 
or  r^fuKCH  to  uti«y  thi?  Hiiti|>ufDB.  ur  to  testitr.  i»  also  tiuble  tv  the 
party,  in -Wbone  hehalt  h*  (vb!T  nuhpoenoed,  (or  all  damages  which 
the  party  KliftninE  hy  rtuunn  of  his  negleirt  or  refiiMDl,  and  fifty 
dollani  in  addition  tii(>ri't(>.  nml  is  Hubjert  li>  any  Bdc  or  punish- 
mtnt  which  may  be  impoBiil  in  accordance  with  the  proviaion 
of  aectioD  eight  of  this  act, 

a  c.  P.,  I  zero. 
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ARTICI.B  SBCOMD. 

CommisHan  to  take  tetlimon!/;  deposilUma, 

tmmlHiab  ta  takr  trfltlDuuiy,  et  cet«T«. 

HumtutoB  on  nnnal;  dBp«ltti»  npon  oral  qutlHOM. 


taklDf  and  Rtnmln^  depooithw; 


|2«S,  ConmlaalOB   ta  take  tradnoBrt   **   eeter*. 

Wh^re  Ihc  detendant  baa  n^Rlm^ted  to  appear  upon  the  retnrn 
of  a  snmmona.  or  has  failed  to  anawer  tbe  corapuint.  or  when 
an  isaiie  of  faot  bos  been  joined  la  bd  attion;  and  it  appears,  b; 
aflldaTit,  upoo  the  application  of  either  part;,  that  a  witness,  not 
within  tlie  rlty  of  New  York,  la  material  in  tbe  proseoutJon  or 
(lefenae  of  the  action,  the  court  may  award  a  commiaaion  to  one 
or  more  competent  peraonK.  atilhorizing  them,  or  any  at  them  to 
examine  the  witneaa  under  oath,  upon  interroKatorien  to  be 
aettled  by  tbe  court,  or  by  written  agreement  of  the  pnrtiea.  aai 
Indorsed  npon  or  annexed  to  the  commiaaion:  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  aame  by  mail, 
addressed  to  tbe  clerk  of  the  conrt 
c.  c.  P.,  t  seeo;  i^  laea,  ib.  no,  i  ims. 

liHm.  CoiHiBlHtaB  an  canaeBt)  4epoaltlOB  ap*B  orsl  «Bea> 

If  both  partiea  expreaaiy  consent,  a  commlaaiou  ma;  ixane  whk- 
ont  written  interroKatories,  and  the  depoaition  may  be  taken  190B 
oral  questJuDB. 
C.  C.  P..  I  30S1;  L.  I8S1,  cb.  410,  |  ISM. 
I  SOT.  Wlira  BBd  IioiT  eomnilaalon  Kr>Bted< 

The  commtaaion  may  be  granted  by  the  conrt  without  notim. 
npon  the  application  of  tbe  plaintiff,  made  at  the  return  ot  die 
aummona.  or  upon  tbe  application  of  either  party,  made  at  tbe 
time  of  the  joinder  of  isaile.  It  may  alao  be  granted  at  any  time 
after  the  joinder  of  Isnue.  upon  the  application  of  either  party. 
acfNimpanled  with  proof,  by  affidavit,  that  three  days  written 
notice  of  the  application  hna  been  nerved  upon,  the  adverse  itarty. 
cither  personally  or  by  service  upon  the  attorney,  who  appeared 


e  the  court. 

i,clL4i 
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IMS.  AdJonrameBt   -rrbcFc    cammlaslou   sruteA* 

Where  a  commiBsion  is  granted,  the  partj  npoo  whose  ftpplica- 
tion  it  is  iHsued.  is  entitled  to  such  an  adjoarnmeat  of  tlie  trial 
aa  may  be  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provlsioua  of  sectioiis 
one  hundred  and  ninety-three  and  one  hundred  and  nine^-foor  of 

c.  G.  p.,  I  z»ea;  L.  1882,  ch.  410. 1  nea. 

I  KOe.  How  executed  itaa  retnracd. 

The  person,  to  whom  a  comroiaskin  Is  directed,  or  before  whom 
■  depoBition  Is  taken,  unless  othern-ise  expressly  directed  In  the 
commlsaion,  or  in  tbe  order  for  tskinK  the  depositions,  muat 
execute  the  commission,  or  the  order  as  follows; 

1.  He  must  publicly  administer,  to  each  witness  examined,  sn 
oath  or  afflrmation  to  testify  the  tmth.  the  whole  tmth.  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  Is  examined. 

2.  He  milHt  reduce  the  examination  of  each  witness  to  writing, 
or  caiisp  it  to  he  reduced  to  writing,  by  a  disinterested  person. 
After  it  hns  )>eeii  carefully  read,  to  or  1^  the  witness,  it  mnst  be 
aiibscribed  by  the  witness. 

3.  If  an  cihibit  is  produced  and  proved,  the  exhibit,  or,  i(  the 
witness,  or  other  person  baTlng  It  in  his  custody,  does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  sutMcrihed  hy  the  witness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writiug  thereapon,  by  the  com- 
missioner or  other  person  taking  the  deposition,  who  mnst  aub- 
scribe  his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  8ub- 
scribo  his  name  to  cnch  half  sheet  of  the  deposition,  and  he  must 
annex  nil  the  depositions  and  exhibits  to  the  commiasion.  or  to 
a  certified  cop^  of  the  order  (or  taking  tbe  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  dose  them 
up  under  hts  seal,  and  address  the  packet  to  tbe  clerk  of  the 
court,  at  his  official  residence. 

IS.  If  there  Is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  same  through  the  post  office,  be  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  olQce,  and  pay  tbe 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  whose  instance  it 
was  Issued  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  Is  directed  to  two  «r  more  persons,  one 
or  more  of  them  may  execute  it,  as  prescribed  in  tnis  and  the 
next  section, 

A  copy  of  this  and  of  the  next  section  must  he  annexed  to  each 
commission,   or  order  to   take   depoaitloas,   atitboriaed   l^  tills 

C.  C.  P.,  H  eio,  20M;  I.  1B82,  ch.  410,  1 1308. 

lai*   C*Ptl<te«(«  at  «xeeiitlM>, 

Tbe  commissioner  or  other  person,  before  whom  one  or  tOOT* 
depositions  «re  taken,  must  subscribe,  and  annex  to  each  depo^ 
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,   .  'clock  In  the   nuon,   at   the 

,  iu  lhi>  Hlute  (or  territorj-)  of ,  and  aft^r 

beluR  iwcirn  (or  athrnipd,  «s  the  cawe  maj'  be),  to  iPMlifT-  the 
truth,  the  whole  truth,  anil  oothins  but  the  truth,  did  depose 
lo  the  matters  contained  in  the  foregoing  dcpotntiou.  and  did. 
in  mj  pivtwnce,  subxcribe  the  um«.  and  indorse  the  exhibitx 
annpxcd  Ihereto.  And  1  further  certify  that  I  have  aulmrribed 
m;  name  to  each  hnlf  aheet  thereof,  and  to  each  eihibit. 

And  1  further  eertifj  that appeared  in  behalf 

of   the    and   that    appeared 

in  the  behalf  of  the 

O.  C.  p..  I  Wi;  L.  ISSZ.  cb.  410,  |  136>. 


O.  C.  r.,  I  903;  L.  1882.  lb.  *m.  |  13«B. 

1 912.  'When  <«|>o«ltlt»  mKr  be  aappi-eameA. 

Where  It  anpean>,  li;  affidavit  that  a  deposition  has  been 
improperly  or  irresularly  taken  or  returned;  or  that  the  personal 
altctidaiii-e  c'  the  wittiesa,  upon  the  trial,  could  bare  b^n  pro- 
cured, with  due  dilifiencc,  by  a  subpoena,  or  that  the  attorney 
for  either  iinrty  has  praeticed  ony  fraud,  or  unfair  or  orer- 
rcBchiuR  mndurt,  to  the  prejudice  of  the  adyerae  party,  in  the 
I'lmme  of  tlie  proceedings;  an  order  for  the  HUppreasion  oC  the 
ili'posdtion,  may  be  made  b^  the  conrt,  upon  the  application  ol 
the  party  aggrieTcd,  upon  notice  to  the  adverse  party. 

C.  C.  P..  1010. 

|Z13.  DrpoatiloB,   et  ceterK,  evidence. 

A  dcpoHilioii,  taken  nnA  returned  as  prescribed  In  this  article, 
may.  uuIckh  it  is  suppressed  as  prescribed  in  the  laet  section,  be 
read  In  evidence  by  either  party.  It  has  the  saiue  efTeet,  and  no 
other,  an  the  oral  teHliiuouy  of  the  witness  would  have:  and  an 
iilijei-lion  to  the  coniiietency  or  credibility  of  the  witnesa,  or  to 
the  relcvnney,  or  substantial  eompeteney,  of  a  question  put  to 
him,  or  of  an  answer  given  by  biui.  niny  be  made,  as  if  the 
witness  w)iH  then  personally  cxamiued,  and  without  beinif  noted 
upon  the  deposition. 
.C.  C.  P.,  I  Dil. 

I  214.  Power  of  eomialaalonera. 

Where  the  commission  is  executed  within  the  state,  the  com- 
m  Irs  inner,  or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  sanii'  power  to  iKsu<'  a  subpoena,  to  swear  a  witness,  and  to 
cMnpel  his  altendnnre.  that  a  juatic*  of  the  peac«  baa.  In  an 
action  peniliug  before  him. 
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ISIB.  Receipt  of  clprk)  retara  at  connnlaalOB  Ir^, 

Th»  clerk  ot  the  court  in  tho  district  in  whtrh  the  action  is 
pendinK.  must  on  receivinB  the  package,  containing  the  cominia- 
Bion,  transmitted  to  him  by  mail  or  otherwiee,  open  and  tile  it, 
indoraini;  thereupon  the  date  of  bin  no  doing.  It  must  remain  on 
file  with  hitn,  UDtli  the  trial;  but  either  party  in  entitled  to  inspect 
it  on  file, 
c.  c.  p.,  I  sem. 

I  SIG.  Drpvultioii  to  take  tPBtlmonr  conditio  nail  j-. 

Either  party  to  an  artion  pending  in  the  muuieipal  court  mny 
apply  in  the  distrU't  in  which  the  actiun  is  pendiOE.  for  an  order 
to  have  the  tetitimonf  of  any  witnesD  trho  is  nbont  to  depart 
(roni  the  city  of  New  York,  and  will  probably  continue  abswnt. 
when  thf  testimoay  ii  re<t,uireil,  or  Is  so  xick  or  infirm  as  to  afford 
reasooahle  ground  to  believp  that  be  will  not  be  able  to  attend 
the  trial;  nr  that  any  other  special  oircumstHtlces  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
tnken  conditionally  to  be  nsed  on  the  trial  of  Guclt  action,  subject 
to  thp  provisions  of  this  article. 

1.  1882.  cb.  410.  i  13SB. 

1217,  Andavlt   on  appllutloiii  reqnlrc^eatu  af. 

The  pnrty  dpsiring  to  take  a  deposition,  bs  prescribed  la  the 
lust  section,  must  present  to  the  court  in  the  district  in  which  the 
action  is    pending,  an  amdarit  showing; 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
o(  the  person  to  be  examined.  That  the  testimony  of  such  person 
is  material  and  necessary  for  the  party  makinK  soch  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  examined  ia  nlraut  to  depart  from  the 
city  of  New  York,  or  that  b#  is  so  sick  or  inGrm  bh  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  Rbould  be  examined,  ns  prescrtbeil  in  this 
chapter:  but  this  subdivision  does  not  apply  to  a  caHe  where  the 
person  to  be  examined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

3.  If  the  party  Bought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  name  oC  the  olBcers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  bonks  and  papers  an  to  the  contents  of  which  an  examination 
or  Inspection  in  desired,  and  the  order  to  be  made  in  respect 
thereto,  shall  direct  the  eiaminatipn .  of  Buch  persona  and  the 
production  of  such  books  and  papers. 

a  O.  P.,  1 872. 

1218.  Dep«sltl«a  ftr  eanseal. 

The  parties  to  an  action  Viay  stipnlate  in  writing  that  an  order 
Bpecified  In  section  two  hundred  and  stitepn  of  this  set  may  be 
granted,  In  which  cnKp  nn  affidavit,  as  required  by  the  preceding 
(■ections  shall  not  be  necessary.  Bat  this  section  does  not  apply 
to  a  case  where  the  person  to  be  examined  Is  confined  in  a  prison 
or  Jail  within  the  state. 

0.<I.P„1STB.  ^     ■      T 
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|ST».  Order  for  cuiBlBmtleB. 

The  court  to  whom  an  aflldavit  is  presented,  as  proTJded  In  ■««- 
tion  two  hundred  and  seventeen  of  this  act,  mar,  't  the  oppMonc 
party  or  bis  represeutatire  is  not  present,  requii^  that  a  reaaoD- 
able  notice  of  the  application  be  giTeo,  or  tanj  act  on  the  applica- 
tion at  the  time  of  such  presentation,  and  muat  Krunt  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  trnth  of  the 
matter  stated  In  the  allldaTlt.  and  may  in  hia  discretion  desigiiBte 
and  limit  the  partii^iilar  matters  on  which  the  examination  is  to 
be  conducted.  The  order  may  require  that  the  ciaminstioo  be 
conducted  before  the  coart.  at  the  fioie  fixed,  or  may  permit  sach 
eiaminntion  to  be  condncted  at  the  place  where  the  person  to  be 
exflminPd  is  at  the  time  fixed  Tor  said  examination.  Where  the 
deposition  is  not  taken  in  conrt.  the  order  may  permit  the  exam- 
ination of  the  person  making  the  depooition  to  proceed  after 
having  been  sworn  before  an  officer  anthorized  to  take  and  ndiniD- 
Ister  oaths. 
c.  c.  p.,  I  sra. 


trial,  must  he  paid  or  tendered  when  the  order  is  Herred  npnn  the 
party  or  other  person  required  to  attend.  If  the  party  or  pen^nns 
no  served  fails  to  obey  the  order  his  attendance  may  be  eomp^Iled. 
and  be  may  be  punished  in  like  manner,  and  the  proceediiucii 
thereon  are  the  same,  as  if  he  failed  to  obey  a  aubpoena,  issued 
from  the  municipal  court. 
C.  C.  P.,  187*. 

I  azi.  flervloe  al  order. 

A  copy  of  the  order  and  of  the  alBdaTlt  upon  which  tt  ira« 
Rranted  must  be  served  at  least  two  days  before  the  time  fixed 
(or  the  examination,  upon  the  aCTorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  In  the  action:  or  if  a  narty  ha* 
not  appeared  in  the  action  they  mast  be  served  upon  him  as 
directed  by  the  order. 

C.  c.  P.,  1 8TS. 

I  asa,  AdJonrBinent  of  esaailnallon. 

The  court  may  upon  good  cause  shown  sdjoum  the  time  for 
takinfc  said  examination  within  the  limitations  and  proTisiona  of 
this  set  applying  to  adjonrnmcnts. 

EtJaw.] 

1 223.  Parlr    conflned  In   prison. 

Where  tbe  party  or  olher  parson  to  be  examined  ts  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  miiide- 
meanor  or  felony,  that  fact  mnst  be  stated  in  the  affldarit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  longoixig  sevtiou 
aa  if  he  was  not  so  confined,  except*  that  in  such  a  case  the 
granting  or  refusing  the  order  is  alwaya  in  the  discretion  of  the 
court.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  chnrfte  of  the  prison  or  jail,  at  the  priaon  or  jail,  bat 
It  may  prescribe  such  regulations  and  restrictiotiB  with  respect 
thereto  as  the  court  deems  proper, 

0.  a  p.,  I  STT. 
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The  deposition,  shall  he  in  (he  form  of  question  and  .inswer, 
and  wbea  completed  must  be  carefully  read  to  and  subscrrilicd  bj' 
the  peraon  examined;  and  witliin  three  da^n  thereafter,  i;u1eKi 
tHMDer  required  by  the  order,  must  be  filed  in  the  office  of  tlit 
i-lerk  of  the  district  In  which  the  action  1b  pending,  together  with 
the  BtipulaCion  or  the  affldarit  on  which  the  order  man  gra!.ted; 
and  proof  of  the  serriee  of  the  order  and  of  the  afflilavl^.  If 
upon  an  examination,  the  person  examined  refURes  to  aus'ver 
that  fact  must  be  reported  to  the  court,  which  must  determine 
whether  the  qneatioD  was  relevant  and  the  witness  buuril  tu 
a  nswer. 
c.  o.  p„  I  taa. 

I  SflS.    DepoallloB  insj  b*  read  tn  aTtdeiioe;  when. 

The  depoaitioa  may  be  read  In  evidence  by  either  party  at  the 
trial  of  the  action,  if  it  be  aatiafactoriiy  proved  that  the  wirnesa 
Js  dead  or  is  nnable  to  pcraonaily  attend  by  reason  of  hl)>  insanity, 
KicknesB  or  other  infirmity,  or  that  be  ia  confined  In  a  prison  ur 
jail,  or  that  he  baa  been  and  is  absent  from  the  city  of  New  York, 
so  that  his  attendance  could  not,  with  reaaoneble  dili/zence  be 
compelled  by  subpoena. 
O.  o.  P..  H  Ml,  est. 

I  aae.    Kflbet  «f  dapoalllon. 

The  deposition,  so  read  in  evidence  has  the  fwni*  rffect,  niid  no 
atber,  as  the  oral  testimony  of  the  witneaa  would  have;  and  an 
objection  to  tbe  competency  or  credibility  of  the  wilnciw.  or  tn 
the  relevancy  or  Bubstaatial  competencv  of  a  ([ueatio-i  pnt  to  hiro, 
or  of  an  answer  g^ven  by  him,  may  be  made  aa  il  tou  witness 
was  then  personally  examined  and  without  beint  w  ^  upon  the 
deposition. 
<yro.P.,in8. 
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TITLE  VL 


:  •ao.  inuc  Of  net  na  iiw:  jnaRinciii  wiimd  wbu  tin 
3S1,  TtIhI  bj  Idtt:  ilnnliw  ttac  jDry. 
'JSi,  Cuurf  riipy  jLn«l  trL^  by  Juty;  Tb«n. 


}nd|Ein«al  wIIUd  wbU  tlnw  to  ba  traittwi. 
icli    lUMrtct. 


•MO.  HvMrlnK  lU   . — ■. 

341.  HiihinlHlou  uf  ■  luntruirnr  opon  farU  adnilllfd. 

24H.   I'lilTl-rti    to  U>   Bli-d. 

iHar    «t    fact    ftnd    lairi    JadK^M«< 
be  rcaderetl. 

Upon  the  iNsac  of  fact  joined,  if  ii  Jary  trial  be  not  ilem«pd«d, 
Bs  ivqiiiri'd  liy  HiiK  iii't,  the  voatl  mDBt  hpar  thi-  cvideuov.  asd 
diM-'idi)  all  qufvtionft  of  fact  aud  law,  and  render  Judgmmt  >€Vu(il- 
itigly  within  fuurleea  days  from  the  time  the  Kami'  U  submittrd 
fur  that  purpuHe.  exi'ept  when  the  defendant  ia  under  artest,  aad 
Las  not  given  security  for  his  appearance;  in  such  case  the  ooart 
shall  render  judgment  liDmediHtely  after  the  ehme  or  the  tiisL 
and  except  where  further  time  ia  given  b^  the  i-onseut  of  p«rlir> 
or  tlu'ir  attorneys.  Decisiuns  un  motions  shall  likeviee  Iw 
rendered  within  fourteen  days  after  they  arc  argued  ur  snb- 
initted  unless  further  time  is  given  by  consent  of  parties  ur  their 
nltomeyB.  IE  no  decision  is  rendered  aa  required  herein  Ihr 
time  elnnHing  subsequent  to  the  date  of  final  suboiissiou  of  tbr 
motion  shall  not  run  lo  the  prejudiee  of  a  new  apptiealiun.  All 
itiRiieH  of  law  shall  be  heard  and  decided  by   the  court,   without 

L.  ISKt.  ch.  410.   I  laSi.     Am'd.  L.  1910.  cb.  401.     In  rUtrt  Sppt.    1.  19M; 

I  231.  [A>B'4,  10U8,  1W10.1  Trial  br  Jniri  ilrKwlaK  thv  Jut. 
At  nny  time  when  an  issue  of  fnet  ia  joined,  either  party  niiT 
demand  n  (rial  by  jury,  and  nnless  so  demanded  at  the  juiuiog 
of  iKsiic.  a  jury  trial  is  waived.  The  parly  demanding  a  trial  l^ 
jury  shall  forthwith  pay  to  the  clerk,  the  sum  of  four  dollan 
and  lifty  cents.  lu  default  of  such  payment  the  court  shall  pro- 
reed  as  If  no  demand  for  trial  by  jury  had  been  niitde.  Tb* 
luoneyH  wt  received  nhall  be  applied  as  far  as  necessary  t«  (b* 
payment  of  the  lawful  fees  of  the  aerrer  for  summoninK  jurun 
and  a  fee  of  ttvenly-Gve  cents  to  each  juror  tor  each  rase  in 
which  he  rihall  serve  as  a  Juror  auch  payment  to  be  made  to 
him  by  the  clerk  at  llic  end  of  the  trial  of  such  ease.  When  a 
jnrv  trial  in  demanded,  the  trial  of  the  case  may  be  adjourned 
within  the  limitations  provided  in  this  act,  until  the  time  fixed 
for  the  attendance  of  n  Jury.  In  each  fl|)eelal  proi-eedins  and 
action  in  which  a  jury  trial  is  to  he  had.  unless  such  trinj  is  in 
be  had  in  a  part  ilcsiirntited  for  jury  trials,  the  clerk  mast  id 
tlie  presence  of  a  justice  of  the  court  drnw  twelve  persons  from 
the  undrawn  jury  Ihix  and  deliver  the  lint  thereof  to  a  mnrabaL 
or  to  a  person  deputed  by  the  court  tor  that  purpoee,  wim  a 
14T4 
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written  or  prioted  Dotice.  diiecte<l  to  each  peraoD  Dameii  in  the 

list,  reuuiriuK  bim  ti>  ntleiid  at  diivctctl  us  a  jiirur,  at  a  tiDie 
and  part  nuecified  tbertiiu,  out  l>f  ntiith  iiuiiibeT  six  of  the  pcr- 
souB  fltteudiuK  Bliall  tie  drawn  to  try  tbe  oaune,  provided  tbat 
number  appeur.  lu  each  part  dcsiKuateu  fur  jury  trials,  eii-ept 
iu  the  boroufib  of  Brooklyn,  the  tk-rk  iu  the  presL'uce  o(  a  justife 
o[  th«  court  shall  eaeh  uioutli  draw  from  tiie  uuilrawu  jury  box 
'  the  uaoiea  of  Ibirly-six  jurors,  and  a  minute  uf  Bueb  draiving 
coutainiug  llie  uumeH  a ud  addressee  uf  tbe  jurors  so  drawn  shall 
be  made  aud  certiiieit  by  sueh  ck-rk  and  tbe  juatiec  in  wbuiui 
presence  tbe  sauie  are  draivu.  Such  jurors  shall  constitute  tht^ 
panel  of  jurors  for  Ibe  luoutb  succeediug  that  iu  n'bieb  llicy  arc 
drawn  and  for  the  part  fur  which  they  art:  so  drawn,  uud  the 
clerk  in  the  part  for  which  said  jurors  are  drawn  shall  deliver 
to  a  Diarsbal  or  to  a  person  deputed  by  tbe  coart  for  that  pur- 
luiKp  fl  written  or  printed  notice  directed  to  each  juror  so  drawn 
X  bini  tu  attend  an  a  juror  at  such  purl  at  a  lime  xpeci- 

(herein.      Separate    ballots   contaiuiui;    the   names   and    ail- 

dresties  of  each  of  the  jurors  so  drawn  shall  be  placed  in  a 
ballot  box  from  which,  at  [be  trial  lliereuf,  six  of  the  jurors 
dball  be  drawn  tu  try  each  action  triable  by  jury  in  that  part 
durinfi  the  month  for  which  said,  jurors  ore  drown.  No  juror 
shall  be  required  to  atteud  for  serrice  or  allowed  to  serve  more 
tUBU  ten  days  in  aay  uue  month.  At  aiiy  time  the  justice  pre- 
aidinic  iu  a  part  desiKnuled  for  jury  trials  may  direi't  an  ad- 
ditioual  nuuilier  of  jurors  to  be  drawti  for  service  in  the  uionlli 
and  in  the  part  iu  which  be  is  presiding.  Such  order  must 
specify  the  number  of  ailditiunal  jurors  to  be  dratrn  and  sucli 
juruL-H  must  be  drawn  and  a  minute  of  their  drawing  be  mudu 
aud  certilicd  and  they  shall  be  empanellel  on  trials  in  the  same 
manner  as  is  above  provided  as  to  the  jurors  drawn  for  each 
moDtb.  No  person  shall  be  allowed  to  Borve  as  a  juror  on  any 
trial  in  the  hnrou^hs  of  Manhattan  and  the  Bronx  whose  name  is 
uot  on  tlie  list  of  trial  jurors  selected  by  the  c-ommissioucr  of 
jurors  for  the  district  in  which  and  the  period  during  which, 
the  trial  is  bad.  The  clerk  in  each  part  in  the  borouichs  oC 
Manhattan  and  tbe  Bronx  shall  on  or  before  the  fifteenth  day 
p<  each  month  return  to  the  ironiDiiasioncr  of  jurors  of  the  cuunly 
of  New  York  a  certified  copy  of  tbe  minutes  of  each  drawing  of 
jitrors  in  his  part  during  the  preceding  month  and  shall  uJsn 
f-ertify  to  said  comdiissioner  the  number  o(  days  each  such  juror 
i~.Ilended  for  the  puriHise  of  serving,  the  number  of  days  he 
tictnally  served  and  the  name  of  each  aui-h  juror  who  was  es- 
cnsed  or  discharged,  with  the  reason  therefor,  an4  the  name  uf 
each  such  Jnror  notified  who  did  not  atteud  or  serve  and  the 
name  uf  each  snch  juror  lined  and  how  the  Dotice  to  atteud 
vns  served  upon  the  delinquent  and  the  date  and  amount  of 
hin  fine  unleis  the  same  his  been  remitted,  in  order  that  the 
name  pioceediuga  may  be  had  as  in  the  case  of  a  delinquent 
juror  in  a  court  of  record.  The  board  of  aldermen  of  tbe  city 
of  New  York  may  direct  that  a  sum,  not  cxci-eding  two  dollars 
'.1  addition  to  tbe  fees  of  jnmni  prescribnl  in  Ibis  section,  or 
in  any  other  statutory  prnriskin.  be  allowed  to  each  trial  juror 
for  each  day's  attendance  at  a  term  of  the  municipal  court  of  the 
tity  of  New  York.  The  amount  so  paid  mtint  be  raised  In  the 
^nme   niuuner  as  other  city  charges  are  raised. 

C   C.   P..   I  3090:  L.   IRKS.   oh.   410,    |   1^72.     Am'd  by  I.   1908,  eb.  «1) 
Ij.    1010,    cb.   HI.      In   «IIrvI    Ocl.    1,    1010. 
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g  281>«.  lAdded.  IViai     TriBi  Imtorm  In  Brasklrs. 

lu  the  burouKh  ot  Brooklyn  thcrp  iihnit  ho  s  jnir  term  in 
enoh  district  bt^gluuiug  tbe  first  MouiIb^  in  eacb  month, 
except  July,  August  and  September,  or  at  such  other  timn 
as  the  buHrd  of  justices  shall  direct  and  sucb  term  tihilt 
continue  tor  such  time  as  the  j|ustice  presiding  thereat 
sball  deem  necessary  and  direct.  Trial  jnrors  fur  nuoh  terms 
miiRt  have  the  same  qiinlificatiuiia,  and  must  be  selected,  drawo 
and  notifiecl  in  tbe  same  manner,  as  trial  jurors  for  a  term  vt 
the  supreme  court  and  the  prorlnions  of  section  seven  hiimlred 
and  eleven  and  sections  seten  hundred  and  fourteen  to  itereD 
hundred  and  thirty-six,  both  Inclnsire,  of  tbe  judiciary  lair  re- 
lating  to  trial  jurors  In  Kings  county,  as  they  may  be  from 
time  to  tine,  are  hereby  made  to  apply  to  this  eourt,  and 
to  trial  jurors  therein,  in  said  borougu,  ejicept  that  all  dnirei 
imijosed  by  section  seven  hundred  and  eighteen  thereof  npoB 
tbe  county  clerli  of  KIurs  county  shall  be  performed  by,  and  tbr 
clerk  referred  to  In  section  seven  hundred  and  eleven  thorenf 
shall  be.  the  clerk  of  the  court  in  the  respective  dixtricts  to 
which  tlie  jurors  are  smumoni'd.  Twenty-four  trial  jurors  ninst, 
and  iu  no  event  more  than  thirty  sball,  be  drawn  fur  e.-icli  dis- 
trict for  each  term.  As  far  an  the  commis^oner  of  jnmn 
shall  find  It  to  be  practical  each  juror  drawn  shall  be  siiminoned 
to  the  district  nearest  to  his  residence.  Such  jurors  shall  be 
paid  the  same  compensntioii  and  iu  the  same  manner  as  trial 
jurors  in  the  courts  of  record  In  Kincs  county.  In  nil  proee*^. 
iiiKs  for  tbe  remission  and  enforcement  of  jnry  Hncsi  of  jnmra 
iu  this  court  the  justices  of  this  court  shall  be  nntllied  and  diaD 
act  in  lite  manner  as  the  justices  and  jndces  specified  iu  nv 
tionH  seven  hundred  and  twcuty-ciglit  and  seven  hundred  and 
tweuly-niue  of  said  law. 

AOdrd,    L.    mo.    eta.    t-ll.      In    rCTcct   Ckt.    1,    ISIO. 

t  232.  Caawl  may  illrecl  tplul  by  Jnrrl  nhCB. 
When  an  issue  of  fact  has  been  joiued  in  an  action  or  apecial 
pnK'eeding,  and  a  trial  by  jury  has  not  been  demanded,  the  cuort 
way,  in  its  discretion,  at  any  stage  of  tbe  aclioD  ur  prucecdiu^ 
direct  that  a  trial  thereof  be  had  by  jury,  and  a  trial  br  jurr 
shall  thereupon  be  had  in  the  same  manner  as  though  either  uf 
the  parlies  had  demanded  it,  and  the  court  ahali  riH|uire  tbe  lev* 
for  the  jurors  and  for  summoning  them,  to  be  paid  by  plaiuliIE 
and  taxed  as  part  of  tbe  costs.  If  after  a  trial  sball  have  bevn 
had  before  the  court,  without  a  jury,  the  judge  shall,  within 
fourteen  days  after  the  submission  of  the  ease  or  piwevdiuic 
certify  that  the  evidence  is  of  such  a  conUictiag  nature  that  iw 
has  been  nnable  to  deiermiue  the  issue  of  (act,  and  that  he  de«iu5 
it  proper  that  the  aame  should  be  tried  bf  jury,  he  may,  by 
order  set  the  same  down  for  trial  by  a  jury  for  a  da;^  Otit 
more  than  eight  days  from  tbe  time  of  the  making  of  tbe  unl^r. 
anu  thereupon  the  action  or  proceeding  shall  be  continued  im 
court,  and  trial  hy  jury  as  hereinbefore  provided  in  the  r^se 
where  a  trial  by  jury  is  ordered  by  the  court  before  the  triaL 

L.  ISK,  ch.  410,  I  13T2. 
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I  233.   [An-d.  ]M>7,  1008,  1D10.I    TH>I  Jarori 
Inrntuhcd   clerk   <-■ ■■    -■■  —  -■-■ 

A  list  of  trial  jui   _.  _ _   ..._ 

tbe  city  ot  New  I'urk,  except  in  ihp  borough  of  Bruuklyu,  n 

be  m.>lect<'il  by  the  comiii  ism  oner  ot  jQrors  or  other  oUlver  whose 
duty  it  is  by  law  to  select  Jurors  iu  each  of  the  coiiuties  iii- 
clutlcil  withiti  New  York  eity,  and  mtiKt  be  selected  for  osch 
of  said  districts  by  said  officer  in  whose  county  the  said  dis- 
trict is  situated,  and  must  consist  of  two  hundred  and  fiflj 
jurors  for  each  part  drHlKiiated  tor  jury  trials  in  each  district 
under  section  tn-o  hundred  aud  tbirty-one  of  this  act.  Each 
Juror  so  selt-'clcd  ahall  be  exempt  from  jury  duty  in  every  other 
court.  A  perHoii  shall  Dot  be  placed  upon  sutb  a  list  who  does 
not  reside,  or  have  a  place  where  he  reeulnrly  transacts  his 
business  in  person,  within  the  district  for  which  he  is  selecled. 
'ibe  said  commlKstouer  of  jurors  or  other  officer  shall  on  or 
before  the  first  Monday  in  September  in  each  and  every  year. 
furnish  the  clerk  ot  tlic  court  in  each  of  the  districts  of  said 
court  within  the  county  for  which  said  commissioner  or  other 
oOlcer  acts,  with  a  list  of  the  names,  resideuces,  places  of  busi- 
ness and  occupations  of  the  persons  tlable  to  do  jury  duly,  and 
who  are  hnrne  upon  said  list.  The  clerk  of  the  coiirt  who  shall 
receive  such  jury  list  must  write  on  a  slip  of  paper  the  name, 
-  -•-x  of  business  and  occupation  of  eiiib  of  the  per- 
1  said  liHt  and  place  the  same  in  a  Isix.  to  be  called 

fury  bui.  No  such  slip  after  havinE  been  drawn 
1  he  returned  to  the  unurawn  jury  lioi  until  all 
other  slips  in  such  box  shall  have-  been  drawn  therefrom,  but 
when  all  the  slipa  in  nucli  box  shall  hare  been  drawn  therefrom 
then  all  of  them  shall  Iir  returned  to  said  box.  No  such  slip  or 
other  paper  shall  )>e  placed  in  or  drawn  from  said  box  excepting 
ns  provided  in  this  act.  The  judKe  prcHlding  in  each  district 
of  said  court  may  impose  a  fine  of  not  exceeding  one  hundred 
dollars  upon  each  person  duly  drawn  and  notifietl  to  attend  tht> 
court  as  R  trial  juror,  who  falls  to  attend  as  required  by  the 
notice.  Tbe  clerk  nf  the  court  in  each  district  not  in  the  bor- 
oughs of  Manhattan  and  tbe  Bronx  must,  within  ten  days  there- 
after, transmit  t<i  the  commiasioner  of  jurors  or  other  officer, 
a  certificate  showinfc  that  the  fine  bns  been  so  imposed,  and 
stating  how  the  notice  to  attend  was  served  upon  the  delin- 
quent, in  order  that  the  same  proceedings  may  be  had,  as  in 
the  case  of  a  delinquent  juror  In  a  court  of  record.  A  clerk 
who  violates  this  section  or  section  two  hundred  and  thirty-one 
of  this  act  forfeits  one  hundred  and  fifty  dollars  for  each  offense. 
L.   1BS2.   ch.   410,    i   1ST1.     Am'd  I.   IWT,   cb.  4B1:   L.   1908.  cIl   431;  L. 


„. .  . , __'  the  value  of  the  chattels  as 

claimed  in  the  complaiut,  exceed  one  hundred  dollars.  If  at  tbe 


sj': 


e  of  joinine  an  Issue  of  fact  the  defendant  demand  a 

iry  of  tw«lve  men,  the  court  shall  order  a  jury  of  t     .     . 

•ummoned  to  try   the  issues.      In   such   case   the   clerk   shall 


draw  tiie  names  of  twenty-four  persons  who  shall  be  summoned 
in   the   same  manner   as   In   other   cases   required    by   law,   and 
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twelve  of  such  number  shall  be 
jury  fee  to  be  depoaited  in  suth  u; 
L.  1882.  rh.  *10,  I  1378. 

I  23K.  lAin'd,  lUOS,   ieiO.1      How  Japy  •amatanFd)   aa«lc«. 

Extept  in  the  buraugh  of  Brouklyn,  Ihe  olUccr  or  the  ponum 
depuCei]  us  piuvided  iu  section  tn'o  huodred  aud  thIrt}'-1ln(^  ul 
tbis  act,  npou  receipt  of  Buch  a  notice  bb  is  mentioued  in  uid 
sertiun,  uiiiKt  Ibi.'reiitH>n  iiumcdiatelr  sniuinon  the  person  namrd 
therein  by  giviuK  tlie  Eanie  to  him  i>erHanailf,  or  hy  leaving  it 
■t  his  iiiare  ut  ri'sidenoe  or  biisiuesx  with  sume  person  of  i-dii- 
abte  age  aud  discrelion,  and,  except  in  the  boroughs  of  Man- 
hattiin,  Itruokivn  mid  the  Bronx,  by  eirlng  to  the  person  lo 
nhom  snid  notice  is  given  the  nnni  of  twenty-five  cents.  Tbe 
Dcniou  Hcrviug  such  notiee  must  make  n  return  as  to  the  manner 
In  which  such  service  was  made  by  him  and,  except  iii  the  bor- 
oiiKhs  of  Manhattan.  Brooklyn  and  Ihe  Bronx,  mufit  include  io 
anch  retnrn  n  statement  as  to  whether  or  no  said  twentj'-fiTr 
eentR  wnR  paid  to  each  juror  and  also  return  the  list.  In  eark 
dlslrict  all  such  returuB  mnsl  he  made  to  the  court,  at  Us  oi>en- 
iiig,  on  the  day  r<ir  which  the  jury  is  drawn. 

L.  IS":,  ch.  -tio.  t  13T1.  Am'cl  br  L.  190B.  cb.  131:  L.  1910.  cb.  UI.  ti 
elTK't  Oi't.  ],   itiiu. 

I  X.^«.  lAni'd,  IDOS,    inio.)    Tiil«inea. 
Except  in  the  county  of  New  Yotk.  if  a  suffldent   number  o( 

competent  and  indifferent  jnrurs  do  nut  attend,  ur  if  the  jnsliiv 
presiding  is  nf  the  opinion  that  the  riglits  of  either  par^  to  ta 
action  ur  proceed intr  may  he  prejudiced  by  delaying  the  trial  uatil 
the  next  jury  term,  the  court  may  direct  that  a  siilTlcient  ntimh'r 
of  jurors  to  try  such  cause,  or  to  complete  the  jary.  be  snni- 
mimed  from  the  vicinity,  by  a  marshal  or  a.  person  deputed  tor 
that  purjiOKC. 
I..  IS^3,  vh.  410.  I   13TS.    ADi'd  b;  I.  IDOS.  cli,  431;  I.  1910.   cfa.    SfL    U 

I  1137.  Ballata  of  Jaron  ■Bmnioncd  bat  not  drawn. 

The  ballots  containing  the  names  of  the  jurors  sumnioned  aod 
not  drnwii.  must  be  reinrneil  by  the  clerk  to  the  nndran-a  jury 
box,  to  be  drawn  us  in  the  first  Instance.  The  ballots  containini: 
the  names  of  the  Jurors  who  serveil,  must  bt-  placed  iu  a  box  to 
be  called  the  drawn  jnry  box,  nnlil  all  the  other  names  havr 
hei'u  drawn  therefrom,  and,  as  often  as  Inat  happens,  thp  whnlr 
number  must  be  returned  to  the  undrawn  Jury  box,  iia  in  the 
first  iiistan<i'. 
I.  IS-;;,  ch.  !in.  |  1370. 

I  ass.  AdJuurnineniD  after  return  of  Inry. 

No  ndjournmcnls  cnu  Ih'  granteil  after  the  return  of  the  jury 
unless  Ihc  party  rciiuiriug  the  sume  in  addition  to  the  otber  ty.o- 
ditlous  impoKcd  upon  him,  dc|iosii  with  the  clerk  the  sum  of  fonr 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  be.  hm  n» 
jury  tee  or  sum  for  KummonloB  of  jurors  may  be  tneiuded  as  part 
or  iLiC  costs  in  the  jnilcmcnt,  other  than  the  Bum  oritcmull;  paid. 
L.  is.s;i,  ciu  410,  I  tsTfi. 
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I  230.  Verdleli    reqnlalteB. 

Eitropt  Ds  otlierwixe  provided  in  this  act,  the  verdict  at  the 
jury  must  be  geoerul  for  tlie  plaiutiff  tor  u  apwifie  Bum,  or  for 
tile  defendant,  or  where  there  is  a  eoiiuturcliiiiii  or  set-off  proveil 
for  the  (lefeDdant  in  a  specified  itum,  but  where  there  are  Kervrnl 
plaintiffB  or  defeudants.  the  verdiet  may  be  for  or  at;uiti»t  one  or 
more  of  thciu,  withiQ  the  liraitationii  aud  provisions  of  this  act, 
and  the  judgment  must  be  eutered  thereon  immediately  afler  the 
rendering  of  the  verdict. 

L.  1882,  rta.  410.  |  1380. 

i  24U.  C«adB«t    of   trlMl. 

On  the  trial  of  all  causes  in  the  mnnicipnl  conrt,  the  mode  of 
cooductiUK  the  trial,  the  rules  of  evideuce,  the  examination  and 
the  awenrine  of  the  jury,  shall  be  the  same  aa  prevail  in  courts 
D(  record. 
New.     9m  I..  18S3,  cb.  410,  |  USL 

I  241.  SabnlwulOK  of  a  coatraverar  vpoB  facta  adwltteil. 

When  nn  action  or  snmmnry  proteeiiinR  liaa  been  commenced 
according  to  the  provieionB  of  this  act,  upon  its  being  reached 
for  trial,  the  parties.  heiiiK  of  full  age,  may  Mgree  U|H)n  a.  slate- 
Dient  of  the  facta  upon  which  the  cuntroversy  depeuuii  and  may 
present  a  written  aubuiesion  thereof  to  the  court.  Such  state- 
ment muKt  be  accompanied  with  the  affidavit  of  one  or  more  of 
tue  parties  to  the  effect  that  the  coutroverRy  is  real  and  that 
t„e  :4Ul)n)iBgion  is  made  in  good  (aith,  (or  the  purpose  ot  deter- 
mining the  rights  of  the  pacties- 
c,  c.  p..  I  i2ie. 

{  242.  Pniiers  to  be  llled. 

Such  Btntement.  mibmission  and  afUdavit  mnst  be  filed  in  the 
office  ot  Ihc  clerk  of  the  court  in  the  district  in  ivhich  the  action 
n.iK  coniniencpii.  The  filine  is  n  prenen  till  ion  of  tlie  KUbniission, 
and  ench  provision  of  this  act  relatinc  to  an  action  or  anmmary 
proceedinK.  or  the  costs  therein,  applies  to  the  Bnbne(iuent  pro- 
ceetliugK   except  as  otherwise   prcticril)ed   iu   the  nes^t  section. 

I  213.  Salihrqaent  p'oii^efllaira  renvlated. 

An  order  of  arrest,  warrant  of  altnchmeut,  writ  of  replevin  or 
execution  aKainst  the  person,  cannot  be  grsnted  in  BUch  nn  ac- 
tion. The  action  must  be  tried  by  tb«  court  upon  the  statement 
alone  and  the  statement,  EUbmisaion.  allldavit  and  the  jndicmetiC 
rendered,  and  any  order  or  paiMTs  iiecensarily  affei-tiiiR  the  judc- 
tnent  constitute  the  judfmieut  record.  If  the  statenient  of  facts 
Ih  not  snaicient  to  enable  the  Mnrt  to  render  judgment,  au  order 
miixt  be  made  dismissiutc  the  Hiihmission  without  coxts  to  cither 

Fiiirt.v,  nnlesB  the  court  permit  the  parlies,  or,  in  a  proper  cose, 
heir  representative.  In  tile  nn  additional  statement,  which  it 
Diay  do  in  its  disctetiun,  without  prejudice  to  the  original  state- 

C.  C.  r.,  i  1581.  ,^_„ 
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Judgment  Mid  «xecationa, 

ARTICLE  KinST. 


2M.  Matlon  t( 


1248.  Noa-maHi  wbea  aBthoM*F«. 

■Tu(linn<>Dt  that  the  action  be  iliBmisB^  with  costs,  witbod 
prejiii^ioe  to  a  new  nrtion.  sbo!!  be  rendpred  in  the  frflowins  ™»«- 

1.  Where  the  plaintiff  voluntarily  diaroDliaiies  the  action  brfocf 
it  is  UnHlly  submitted. 

2.  When  he  rnilH  to  appear  at  the  time  specified  in  the  sommnet 
or  npon  ndjnnmment, 

3.  When  it  is  objected  at  the  trial,  and  appears  br  the  eriiratt 
that  the  cniirt  haa  not  jurisdiction,  but  if  the  objeetion  be  t»k»« 
and  nTermled.  it  is  cause  only  ot  reversal  on  appeal,  sod  ivn 
not  othenviae  iuTalidste  the  judinniMit:  if  not  tshen  at  the  trial  il 
is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

■4.  Where  the  plaiDtift  does  not  prore  his  canse  of  action. 

L.  1SS2,  cb.  110.  I  1361. 

1248.  Jadvnot   ot  dlB^aaal  on  Hcrltai  irhea. 

Judgment  that  the  action  he  dismissed  on  the  meriis  with  rati 
may  be  rendered  in  the  followinf;  oases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  (W 
opinion  that  the  plaiDtiS  is  not  entitled  to  recover  as  a  nuttft 
of  law. 

2.  Where  the  court  suBtalns  n  demurrer,  aod  no  leaTe  to  [dcid 
over  ia  granted,  as  provided  in  thia  act. 

[New.] 

1 200.  JadarmcBt  wkeu  aa^  excceda  JnrladlAtlm*. 

Where  the  amoDDt  fotmd  due  to  either  party  exceeds  tke  oa  I 
for  which  the  conrt  is  aoUioriied  to  enter  JodgmeDt,  snrii  paiti  j 
may  remit  the  excess  and  judgment  may  be  entered  for  tk  i 
residae.  i 

L.  issz.  eta.  410. 1  i3se. 

I  261.  JadKweat  wkere  delesdant  UnM«  t*  arpcst. 

When  a  jndfnnent  fa  rendered  in  a  case  where  the  defendant  'a 
Muhject  to  arrest  and  imprisonment  thereon,  it  mniit  be  ao  stttrd 
in  the  jiidfrmpnt  and  entered  In  the  docket.  The  clerk  of  tif 
court  in  the  diatrirt  in  which  snch  a  jndicment  ia  entered.  mwI 
In  any  transcript  issued  by  him.  as  prescribed  tn  this  act,  iniett 
the  words   "  defendant   liable   to  eiecntion   against   his  petaea" 
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I  a  tlhe  note  must  also  b«  made  in  the  docket  rf  a  judgment 
p,  couuty  clerk,  where  auoh  a  traoBcript  ia  tiled  with  Bucb  clerk. 
last.  CM.  410.  I  isae. 


- i  a  jnrj, 

I  proper  cane,   direct  that  the  jury  render  a 
verdict  aa  follows: 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defeudant,  respondent^  tenant,  nnder'teiiant. 
mMlgnei?,  receiver,  squatter  or  person  holding  over. 

3.  Where  tbe  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  speciSed  eum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defendant  for  u  Bpecified 


and  detenuioe  tbe  amocnt. 

fl.  Where  the  defendant  has  interposed  a  counterclaim  aDd 
proved  his  case,  and  the  damases  are  uncertain,  that  the  jury  find 
a,  verdict  In  favor  of  the  defendant  and  determine  the  amonut. 

[M.W.] 

I  SB8.    [AiB'd,  1907.1   Conrt  m»r  open  dcfaalt. 

The  conrt,  or  a  justice  thereof,  in  a  dlBtrict  in  which  a  default 
or  dlamiBSal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  ordtr  made  without  tbe 
aerrice  of  a  summons  or  of  process  as  required  by  law,  may  at 
an;  time,  upon  motion  made  upon  such  notice  an  the  court  may 
direct,  open  such  default  or  dismissiil.  and  set  nside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  wich  action 
or  proceeding,  and  set  tbe  ai^tlon  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  msy  require,  npou  such  terms  and 
conditlona  aa  the  court  may  deem  proper. 

L.  1883,  ch.  410.  I  I3tn.    AD'd  L.  iwrr.  cH.  304.    Id  tBert  Bevt.  1.  IMT. 

I  SIM.    Motion   to  act   aaidc   TCPdlet  or  ▼■»««   or  amPBd 

A  motion  to  aet  nnide  the  verdict  of  a  jury,  and  THcale,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  Judgment  rendered  upon  a  trial,  by  tbe  court,  withcmt 
a  jury,  may  be  made  upon  tbe  exceptions  taken  at  the  Irinl,  or 
because  the  verdict  is  for  excesalvo  or  insufflcient  damngCH.  or 
otherwise  contrary  to  tbe  evidence,  or  contrary  to  law,  provided 
fiaid  motion  is  made  at  tbe  close  of  tbe  trial  or  within  five  days 
from  the  time  tbe  judgment  was  rendered  and  in  the  latter  ease 
at  least  two  days  notice  of  said  motion  is  given,  to  tbe  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  Tlie  judge 
who  presided  nt  tbe  trial  may  make  an  order  setting  aside  the 
verdict  or  amending,  modifying  or  vacating  the  judgment  and 
awarding  a  new  trial,  and  netting  the  cause  down  for  trial  for  a 
time  to  be  spet^fied  in  the  order,  as  tbe  case  may  require. 
L.   ISSS.  cb.  410.   i  1307. 

I  asn.    W^w  Iplali  fpand  oi-  nevrlr  dl»coTei"»<I  frtirmcr. 

>m.- . 1-_  I..  ^  proper  caae.  Krant  or  deny  a  motion 

'     *  '       '     r  newly  discovered  evi- 
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D  appeal  Bball  lie  as  from  a  jndcmeiit 

INcw.] 

I  2S0.  Coa><  mKr  iHpoac  o«>dltl*BB,  ct  ••tan. 

The  <H>urt  may  award  such  cobU,  uot  eKceeding  tea  dollars,  for 
oppniiig  niiy  default,  ur  racatiBg,  auieudiiiK,  mudifyiug  or  settitic 
abide  any  judgoient  ut'OinHt  auy  party  to  the  B^'tiall  as  in  ita  din- 
eretioii  shat)  lie  just  aiid  proper.  It  may  as  a  condition  for  opeo- 
ing  any  default,  or  vacating,  amending,  inodifyins  or  acltin; 
aflide  any  jiidgmeot,  order  any  defendant  in  default  to  depueil 
the  amount  of  the  jndKmcnt  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sulSeieut  HuretieH  to  the  effect  that 
Sl.rh  defendant  will  not  sell,  assign,  or  transfer  any  at  his  pn^ 
orly  with  intent  to  hinder,  delay  or  defraud  the  plaintiff  in  tbt 
colterttnn  of  his  claim  or  demand,  it  the  plaintiff  sball  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgment  T«covered  *B«iii8t  such 
defendant  in  sucb  action. 

L.  18M,  cli.  410.  I  13ST. 
I  SB7.   lAm'il,   IKl 

Au  appeal  shall  1: 
ti'in,  muUe  aa  pruviueu  lu  lue  iuhi  luur  Kii'liuns,  mmi  uii  order 
granting  or  denying  a  motiou  to  di«ehDr)ce  a  defendant  from 
arrest  and  from  au  order  granting  iir  denying  a  nialion  to  vai*ah' 
or  modify  an  attachment,  ah  from  a  judgment;  cxcei>l,  that  oi> 
appeal  Hliall  lie  in  the  first  insiiinee  (rotn  an  order  openiug 
a  deiaiilt  and  vacating  a  judKnu-nt  entered  thereon. 

[New.]    Am'd,  U   ISIO.  eb.   GaS.      In  ^lirKt  Sept  1,  Iftm 
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ARTIOUS  9E1COND. 

Execution. 

d. 

.ha«  to  luuBjndimenC  of  ■aprcm*  c 


212.  HmnH. 

2TS.'  ArwHt'Jnd  "nlj™  pro"rty  ll'miwil. 

3T7.  Betuni  iii  ciecutloD  am]  aaUBfactlon  at  JndtmeDt. 

I   aOO.    [Am'd    1903,  1»08.]    How  laaned. 

Ad  execiitioQ  aiay  be  issued  od  a  judgneiit  of  the  municipal 
court  Ht  the  option  nf  tbe  judgment  creditor,  either  by  the  county 
olerk  directed  to  the  sberi^  as  prescribed  bj  law,  aftce  tlic  filing 
of  H  transcript  of  indgment,  as  provided  in  the  next  sectioD.  or 
by  the  derl;  of  tlie  municipal  eourt  in  the  diatrict  in  wbich  the 
judgment  was  entered,  within  six  years  thereafter,  directed  to  a 
marshal.  Dut  no  execntlon  shnll  iBsne  out  of  the  uiuuicipal  ciiurt 
after  a  transcript  hnw  been  issued,  and  no  transcript  shatl  be 
issued  while  an  execution  of  the  municipal  court  remains  unre- 
tampd,  except  a  transcript  showing  that  a  judgment  lins  been 
vacated,  set  aside  or  modified.  Tlie  proHpective  fee«  of  the  county 
clerk  and  shorift  must  be  omitted  when  an  execution  is  issued  to 
a  loarshal.  The  execnfion,  when  issued  by  ttie  county  clerk  upon 
a  judgment  in  an  action  to  foreclose  a  mechanic's  lien,  shall 
anthoriie  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 
of  the  owner  in  the  premises,  upon  which  the  Hen  set  forth  in 
the  complaint  existed  at  the  time  of  filing  Che  notice  of  lien. 

L.  ass.  eh.  410,  f  isez;  L.  190S,  cb.  144:  L.  IMS,  rh.  4a!t.  In  ell-et 
Sept.  1.  1908. 

I  261.  [A*'d,  IMR.ITranicrlpt.liow  tolmei  jBdarmemt  of 
supreme  comrt,  vrben  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  la 
rendered  must,  ii|K>n  the  application  of  the  part;  In  whose  favor 
the  judgment  was  rendered,  deliver  to  bim  a  transcript  of  the 
judgment,  except  as  provided  in  the  last  section.  In  an  action 
brougbl;  to  foreclose  a  mechanic's  lien,  if  judgment  lie  rendered 
in  favor  of  plaintiff,  said  clerk  shall  in:<ert  iu  said  trnuscripl.  in 
addition  to  the  matters  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that.  Che  action  was  brought  to  foreclose  a 
mechanic's  lien  and  that  said  lieu  has  been  duly  estnbliKlicd  and 
adjudged  against  the  intsrest  of  the  defendant  in  the  proiiertj 
described  in  the  complaint  at  the  time  of  the  filing  of  the  notice 
of  lien.  The  county  clerk  of  the  oonnty  in  which  the  judgment 
was  rendered,  mnst,  upon  tbe  presentation  of  the  transcript  and 
pnynicnf  of  the  fees  therefor,  indorse  therenpon  tbe  date  o(  its 
receipt,  file  It  in  his  othce,  and  docket  the  Judgment,  as  or  the 
time  of  tbe  receipt  of  tbe  trnnscript.  in  a  tniok  kept  by  him  for 
that  purpose,  as  prescribed  by  law.  and  if  the  judgment  be  one 
which  is  rendered  for  (he  recovery  of  a  chattel  which  has  been 
deliyered  to  the  unsuccessful  party,  or  for  tbe  valne  thereof,  or 
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for  the  foreclosure  of  a  mephanic's  Ifeo,  must  also  «uter  In  the 
docket  ttiL'  particiilHra  of  the  Juilsincnt  as  stated  ia  the  traos- 
cript.  Tlicncfforth  the  judgment  is  deemed  a  judsmeat  of  the 
KUpreme  court  and  ma;  be  enforced  eceordintcly-  But  i>othi&K  ■» 
this  section  sball  be  cnuRlrned  to  jireveiit  the  muniripal  court 
from  vacatintt,  setting  aside  or  niodiffiiiE  Ibe  judKment  as  here- 
inbefnre  providnj. 

L.  1882,  eh.  410.  f  1S92:  L.  ISOS,  cb.  4te .  Id  effect  8«lrt.  1.  MOB. 
I  3*42.  n'hen  MitliifBetlaii  of  Jndsneiit  pr**ii^«il. 
A  filial  juilKHieiit  for  a  sum  of  money,  or  directinir  tbe  payment 
of  a  sum  of  money,  heretofore  or  hcrenfter  rendered,  and  dock- 
eted In  the  olBce  of  a  eouulj-  clerk  as  prescribed  in  this  article,  is 
preMumed  to  be  paid  and  eatisfied  after  tlie  expiration  of  twenty 
years  from  the  time,  when  tlie  party  reeoTerinR  it  was  Grat 
entitled  to  a  mandate  to  enforce  it.  This  presuoiptioii  is  codcIh- 
sive,  except  aa  against  a  periuin  who,  within  tweuly  yeara  frum 
that  time,  makes  a  payment  or  achnnw]ed>;es  an  indebtnlness  of 
aome  part  of  tbp  amonnt  recovered  by  tbe  judgment  or  decree, 
or  bia  heir  or  personal  repreieatative,  or  a  penran  whom  he  utbrr- 
wise  reprcHents.  Sncb  an  ackuowledmnent  must  lie  in  writinjc 
and  signed  by  the  peraon  to  be  charged  thereby. 

c.  C.  P.,  I  ■no. 

I  Sns.  Real  property  boand  for  lea  yeftn  liy  »  Jb4s- 
■mmt  (has  docketed. 

Except  as  otherwise  specially  prescribed  hj  law,  a  iudgment. 
hereinafter  rendered,  which  is  docketed  in  a  coanty  clerk's  oIKce, 
aa  prenoribed  iu  this  article  where  it  is  for  the  snm  of  twealj- 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  years 
after  Sliiie  the  judgment  roll,  and  no  longer,  the  rval  property 
and  chattels  real.  In  that  county,  which  the  judgtueut  deblnr  haa, 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  anil  within  ten  years. 

C.  C.  P.,  t  13S1. 

(2G4.  JudKoaenl,     «nd     effect    of,     aaralaat    deCeBaUtBta 
nllr  Indebted  when  all  are  not  aervea. 

In  an  action,  wlierein  the  complaint  detuands  Judgment  for  a 
iinm  of  money  against  two  or  more  defendants,  alleged  to  be 
Jointly  indebted  upon  contract,  if  the  summons  Is  aerretl  upon 
one  or  more,  but  not  all  of  the  defendants,  tbe  plaintiff  may  pri>- 
ceed  agaiuMl  the  defendant  or  defendants,  ui>on  whom  it  is  serred 
unless  the  conrt  oILerwise  directs;  and.  if  be  regkrsrs  final  judc- 
nient.  It  may  be  taken  against  all  tbe  defendImM  thus  jointly 
indebted.  Riit-h  a  jniltimcnt  is  conelnalve  eridence  of  the  liability 
of  eadi  defendnnt  upon  whom  tbe  summona  was  personal^ 
aerred  or  who  appeared  In  the  action,  and  as  agalnut  a  defendant 
not  sumnoneil,  it  is  evidence  only  of  the  extent  of  tbe  plaintiff's 
demand,  after  the  linbijity  of  that  defendant  has  been  estab- 
lished, by  other  efidence. 
C.    C.    p.,    II    193Z,    1033;   L.    I8S2.   cb.   410.'  ||    13SS,    ISM. 

I  aOS.   UxecBtloni  Indorseaieiit   tkerenpOB. 

An  execution  or  a  triinscript  Issued  upon  such  a  jndi^nient.  aa 
prescribed  In  the  forepiing  section,  must  be  Issued,  in  (una, 
against  all  the  defendantit;  and  the  clertr  of  the  court  in  tbe  dia- 
trict  where  such  judtnnent  Is  entered,  must  Indorse  thi>reiip»n  ibr 
name  of  each  defendant  who  was  not  summoned.  If  the  execu- 
tion be  iHsned  t"  the  shcrilT  ni>on  a  judgment  di>cketed  in  the 
oBlcG   of   the  county   clerk   there  must   be  indorsed   (hereupon  a 
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direction  to  the  sheriff,  containing  the  name  of  each  defendant 
who  was  not  summuaed,  and  restricting  ttie  enforcemeDt  of  the 
execution,  as  preecribed  in  the  next  Mctiou. 

f  206.   Hon  collected. 

An  execution  against  the  person,  issued  upon  a  judgment.  BB 
prescribed  In  section  204  of  this  act,  shall  not  be  enturced  against 
the  person  of  a  defendant,  whose  name  is  indoi'sed  tlicreupon,  as 
not  summoned,  as  prescribed  In  the  foregoing  Hectlon.  An  exe- 
cution agninst  property,  Issued  upon  snch  a.  judgment,  shall  not 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned: 
but  it  may  be  collected  out  of  pepsonn!  property,  owned  bj  bim, 
jointly  with  the  other  detcndantB.  who  were  Biimnioned,  or  with 
any  of  them:  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 

c.  O.  P..  1  19tB. 
I  XV7.  Jndsment  how  doclcetrdt  rBpct  of  docketlnK. 
Where  a  judgment  has  been  taken,  as  prescribed  iu  section 
two  hundred  aud  sixty-four  of  this  act,  the  clerk  of  Che  court  in 
the  district  in  which  the  judgment  Is  entered,  must  write  upon 
bis  docket,  and  the  county  clerk  with  whc)ui  a  transcript  is  filed, 
BB  provided  in  this  art,  musl  write  upon  his  docket,  opposite  or 
under  the  name  of  ench  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  summoned."  The  judgment  docs 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owued  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintilTs  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

c.  o.  p.,  I  lase. 

I   M8.  Action  ainili»t  Jolat  d*1iton. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed In  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  nf  the  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  tlieir  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

c.  c.   P..   I  103T. 

I  260.  DocketinK  iBdvment  in  nnother  conntr. 
The  county  clerk  with  whom  a  transcript  is  filed,  ns  prescr)l>ed 
in  this  act,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  tees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  atteHted  by  his  sisnatiire,  A  county 
clerk  to  whom  such  a  transcript  is  presented,  niust,  upon  pay- 
ment of  the  fees  therefor,  immediately  file  it,  and  docket  the 
judgment  In  the  appropriate  docket -book  kept  in  his  ofllce,  in  liti- 
manner  as  the  judgment  was  docketed  by  tlie  first  county  clerk. 
Tbe  judgment,  when  docketed,  as  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
|)roceediugB  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  was  so  docketed,  as  it  has  iu  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

L.  1882.  cb.  «o,  I  iser, 

)  270.  JndKBient  BKiiinBt  ninrshnl. 

Whenever   any   judgment   shall   be   rendered   against   any   city 

marshal  or  bin  sureties,  in  any  district  of  the  wunieipal  court,  a 

transcript   thereof   shall   he   filcil   with   the   county   clerk   in   the 

county  whereiD  such  district  of  the  municipal  court  is  situat«d, 

4B  14HS 
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aod  from  the  Sling  of  such  tranacript  such  jndgraent  shall  be 
deemeii  to  be  ft  iadgment  of  the  aupreme  court  and  shall  be 
enforced  In  the  suuie  manner  ns  otbei  judgmenta  of  that  courL 
And  no  execution  on  Buch  judgment  sUall  issue  to  any  otber  offi- 
cer, than  the  aheriCf,  and  all  such  executioQB  luoat  be  made 
returnable  to  the  county  clerk. 

L.  18§2,  cb.  110.  I  13SS. 

I  2T1.  Bsecnlloni  rennialtea. 

The  execution,  when  issued  out  of  the  monidpfll  court,  muat 
be  directed  to  a  marBhal,  Buhaeribed  by  the  clerk  of  the  court,  in 
the  district  ill  which  the  judgment  was  rendered,  or  by  bi9  ruc- 
cesBor  in  office,  aud  must  bear  date  of  the  day  of  its  delirery  to 
the  otncer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment b;'  stating  the  names  of  the  parties,  the  district  whore,  and 
the  time  when  rendered,  and  the  amount  of  the  judgmenl.  and 
It  lesK  thun  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marKhat,  subxIantiBlly  ns  followx: 

1.  If  it  be  a  case  where  the  rtefendant  cannot  be  arrested, 
it  must  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  ease  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing,  it  mnj  direct  the  officer,  if  sufflcient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  com- 
mit him  to  the  jnil  of  the  connty  wherein  the  district  in  which 
the  judgment  wfts  entered  is  sitaate.  until  he  pay  the  judgment 
or  be  dischargetl  according  to  law. 

3.  It  must  further,  in  all  coses,  direct  the  officer  to  make  return 
of  the  execution  aud  a  certlGcate  thereon  showing  the  manner 
in  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  bis  receipt  thereof,  to  the  court  from  which  the  executiMi 

L.  1882,  rfa.  410.  I  twe. 
1272.  Arreat. 

When  the  execution  directs  the  arreat  of  the  defendant  for 
want  of  sufficient  personal  property,  if  there  l>e  not  safflcieDt 
Bubjei-t  to  levy  known  to  the  officer,  or  it  upon  demand  bj  lie 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may.  without  further  delay,  arre«t  the  defendant:  when 
arrestwl,  the  defendant  must  he  conveyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  entered  is 
situate,  and  there  kept  in  custody  until  the  oijcution,  with  costs, 
l>e  paid,  or  be  disrharged  by  due  course  of  law. 

L,  1882.  ch.  410,  t  1401. 

|2T3.  neneTTnl  of  execntloii. 

An  execution  may,  at  the  request  of  the  Judgment  erpditor.  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  wonl 
"renewal"  being  written  thereon,  with  the  date  thereon,  sab- 
scribed  by  the  clerk  of  the  court  or  his  assistant:  Kuch  renewal 
has  the  same  effect  aa  an  original  issno,  and  may  he  rapeateil  as 
often  as  may  be  necessary.  If  an  execution  be  rvtnmeil  unsatia- 
fied.  others  may  be  issued  on  the  like  request  from  time  to  tim« 
until  the  judgment  he  satisfied. 

I>  1S82,  ch,  410.  I  1403. 
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I  ■74.  lAm'^  IKOT.I  Jndsmeal  In  fkvor  of  Tra«c  caracFS. 

In  an  action,  brought  id  the  mnuicipal  «>urt,  b;  a  joarn&f  man, 
laborer,  or  other  employee  whose  employment  aoswer^d  to  the 
general  dpscriptlon  of  n'age  earner,  for  terviceit  rendered  or  trages 
enmed  in  mteh  capacity,  if  the  plaintiff  ivcovers  a  judgment  fur 
a  Bum  not  ex<%eding  fifty  dollars.  exeluEiTC  of  costs,  and  the 
artion  shall  have  beeu  brought  within  two  months  after  the  cause 
of  action  accrued,  du  [irupertj-  of  the  defendant  iK  exempt  from 
levy  and  sale  by  virtue  of  an  execution  againat  properly,  iaaucd 
thereupon;  and,  if  such  an  execution  is  returned  wholly  or  partly 
uitBatisfied,  the  clerk  must,  upon  the  applicatiou  of  the  plaintiff. 
isHue  an  execution  against  the  person  of  the  defendant  for  the 
sum  remaining  uncollecled,  if  the  indorsement  required  by  this 
act  to  the  effect  that  delendant  was  liable  to  arrest  was  com- 
plied with.  A  defendant  arrested  by  virtue  of  an  execution 
so  issued  against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  be  must  lie  dis- 
charged after  baring  been  so  couGned  for  fifteen  days.  After 
his  discharge  another  execution  againnt  his  person  cannot  he 
isaued  upon  (he  judgment,  but  the  judgment  creditor  may  enforce 
the  judgment  against  property  aa  if  the  execution,  from  which 
the  judgment  debtor  ia  diBcbarged,  has  been  returned,  without 
his   being  taken. 

T.  1882.  cb.  410.  t  IMS.     Am-d  I.  1907.  cb.  420.     In  »I«-t  Sept.  1.  ISOT. 

1 27S.    Arrest    and    sale    of   propertr    limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execu- 
tion after  twenty  days  from  its  iBsue  or  renewal,  but  property 
levied  on  within  the  twenty  doyit,  may  be  sold  after  renewal. 

L.  1882,  cb.  410.  I   140«. 

1376.    Harahali   irhen    liable    lo    eiecntlont   oredltop. 

A  mamhal  is  liable  to  a  party  in  whose  favor  an  execntion  in 
iBsued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  rt-tum  thereof,  and  filing  the  same  with  the  clerk  of  the 
cotin.  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  bj  him. 

2.  Where  he  wilfully  or  cari'lessly  omits  to  levy  on  property 
of  the  defendant,  or  if  the  defendant  be  Unlile  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having  arrested  the 
defendant  fails  to  commit  him  to  the  county,  jail  within  the 
twenty  days. 

L.  t8S2.  .-li.  410,  I  iMT. 

I  X7T.  RetBPD  of  eseevtlon  and  iiatliifactloa  of  Jadvaient. 

Whenever  au   execution   has  been   returned   satisfied   in  whole 

or  in  port,  where  a  transcript  of  the  judgment  has  been  filed  in 
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the  roDDt;  clerk'a  office,  a  certificate  theteoo.  sigped  bf  the  derk 
uf  the  court  in  which  the  judgment  wbb  rendered  ma;  be  filed 
in  the  nfHee  ot  the  clerk  of  the  countr,  who  ■hall  thMwupon  enter 
Mtlsfaetion  Tor  the  amount  so  satisfied;  iudgmeDta  docketed  in 
tbene  conrts  mar.  be  Batinfled  in  the  same  manner  08  Jndsmeata 
docketed   in   courts  of  record. 


DoliiHihyGoOJ^Ic 
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TITM!  VUL 

Artlcia  1.  Qlcrki  ud  oacen. 
3.  Htnlula. 

ABTICLB  FIRST, 

Clerks  and  offtccr*. 


I>Dtl«  at  flerk. 

T^«ll«l«Kl^. 

oont  for  tee* 

3M. 

ISO. 

EntriU^  bSiSo 

'mide. 

2M. 

Indpi. 

asT. 

To  b«  ilcllTPnd 

dl 

clork  1 

388. 

laue  exec 

UtIOD 

38B. 

1X88.  DalleD  of  the  clerk. 

It  hIibII  be  tfae  duty  of  the  clerk  of  the  coort  in  eaeb  district: 

1.  To  beep  (be  neal  of  the  court,  and  affix  it  to  tbe  certiGcate 
at  tbe  transcript  of  the  docket  of  judgment,  or  an;  otbec  cettifi' 
cate.  when  rennlred  no  to  do. 

2.  To  record  the  proceedinga  of  the  coart. 

3.  To  keep  the  records  and  otber  boohs  appertaining  to  the 

4.  To   file   papem   delivered   to   him   for   that   purpose   in    any 

5.  To  attend  the  nitting  of  the  eonrt  of  which  be  is  cierk,  to 
administer  oaths  in  an  action,  in  tbe  presence  of  the  court  and 
under  its  direction,  and  to  receire  the  verdict  of  the  jury,  and 
in  the  absence  of  the  justice  to  sdjoum  causes  to  b  time  sicreed 
upon  between  the  parties  or.  when  no  justice  sfpears,  to  adjourn 
causes  to  the  next  judicial  day, 

6.  To  authenticate  by  certificate  or  exempllflcatlon,  aa  may  Iw 
required,  the  records  or  proceedingB  of  the  court,  or  any  other 
papers  appertaininR  thereto  --•"  "-'  -■••■  ^^^— 

1.  To  exercise  t!ie  powers 
imposed  npoo  him  by  this  s  — 

8.  In  the  perfonnance  of  his  dntiea  to  conform  to  tKe  direction 
of  the  court. 

9.  [Am'd,  1904.I  To  keep  hia  office  open  for  the  transaction 
of  business,  every  Judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  office  may, 
by  a  rule  established  by  the  board  of  juitices,  be  closed  at  two 
o'clock  in  the  afternoon. 

l;.  im  A- «»,  1 14381  L^  IfM,  ch.  Ml  InrftsMHsTlbUIM. 
I2S8.  To  collect  and  keconnt  foF  fees,  et  cetera. 
It  shall  be  tfae  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  tfae  fees,  including  the  fees  allowed  by  law  iu  summary 
proceedings  to  recover  lands,  and  to  account  for  and  pay  the  same 
Into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each  and  every  month,  or  within  three  days  thereafter,  which 
account  shall  contain  the  title  of  each  case  and  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  HbslI  not  be 
paid  until  he  shall  have  so  accounted  and  paid,  and  he  shall  per- 
form no  service  until  he  shall  have  received  tbe  legal  fees  therefor, 

I.  wea,  ck.  410, 1  i«ae. 
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inated  a  docket,  in  which  must  be  entered  by  hiii_. 

1.  The  title  or  every  action  or  proceecliug.  In  which  a  bwo- 
mons  or  precept  is  issued. 

2.  The  date  of  the  summons  or  precept,  and  the  time  of  it» 
return,  end  it  an  order  of  arrest,  warrant  of  attachment  or  wrii 
of  replevin  was  issued  such  facts  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appeared:  j 
minute  of  their  pleadings,  if  in  writing,  rereiring  to  them:  if  dm 
in  writinfc  a  concise  statement  of  the  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

5.  When  a  trial  by  Jury  is  demanded,  the  demand  musl  b» 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trill, 
and  the  return  of  the  jury. 

6.  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received;  if  the  jnrr  iit- 
agree  and  are  diKcbarged.  that  fact  must  he  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  tile  costs  in  the 

9.  The  issuing  of  execution,  when  issued,  and  to  whom:  tkt 
renewals  thereof,  it  any,  and  when  made;  the  return  and  irhm 
made,  and  a  statement  o(  money  paid  to  or  by  the  clerk,  toi 
when,  and  by  or  to  whom. 

Ifl.  The  giving  of  a  transcript  to  be  filed  in  the  county  clert'i 
offli-e,  niid  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or 
amend  a  return,  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeaL' 

12.  Any  other  order  as  the  court  may  direct. 

L  1882,  cb.  410, 1 140S. 

1 2811.  Bntrleni   beiT  la  lie  made. 

The  severni  particulars  in  the  last  section  specified  must  1* 
entered  under  the  title  of  the  action  or  proceeding  to  which  tlfj 
relate,  and  at  the  time  when  they  occur.  Such  entries  in  Ibe 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  bis  mc 
cessor  in  office,  with  the  seal  of  the  court  thereon  impressed,  if» 
evidence  to  prove  the  facts  as  stated  therein. 


The  clerk  must  keep  an  Index  to  his  docket.  Id  iiriiicb  tamt  br 
entered  the  names  of  the  parties  to  each  aiiininoiia  or  prtcfpL 
with  a  reference  to  the  page  of  entry;  the  names  of  the  partiM 

respectively,  must  lie  entered  in  the  index  in  alphabetical  order. 
L.  1882,  ch.  «0,  !  nil. 

I2H7.  To  be  delivered  by  cleric  to  hla  ■vcccaaor. 

It  is  the  duty  of  the  clerk  to  deliver  to  his  ancceasor  in  oill«  kn 
yifllcial  dockets  and  papers  on  file  in  his  office,  as  well  his  im  »» 
those  of  his  predecessors  which  may  be  in  his  custody,  there  to 
be  kept  aa  public  records. 
L.  1883,  cb.  410, 1  UU; 
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1 38f).  Snttepaaor  may  !■■■«  esecntlon  nn  toriner  nBaatlaa 
fled,  dackvl. 

A  dork  with  whom  the  docket  of  bis  predecessor  is  deposited, 
may  issue  execution  od  n  judKment  there  entered  and  uDsatisfied. 
in  tile  aitme  manner  and  with  the  same  effect  an  thoagb  be  waa 
clerk  of  the  court  at  the  time  the  Judgmetit  was  rendered. 

L.  ISSS,  <:b.  tlO.  %  1413. 

1280.  CerllAed  coBlcst  prlns   facie   CTldeuce. 

A  copy  of  a  psper  on  file  in  the  office  of  the  clerk,  certified  by 
him  or  his  ussi^taut  rb  such,  shall  l>e  prima  facie  erldeuce 
thereof. 

L.  1182,  elk  410, 1  Ml*. 
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ARTICLE  SBCOND, 

MarahaU. 


MT.  PajmeaC  of  aamt  naUH  bj 

X93.  MiinhBl   aot  to  appear,  et  ceterm, 

A  mnrahal  of  the  city  ot  New  Vorh  cannot  appear  or  act  od 
behalf  of  either  or  anj  party  In  oa  action  or  proceeding  in  aaid 

municipal  court. 

I~  leol,  ch.  MS.  I  ISflD, 

I  2»4.  BoBd  to  be  rxcovtcd  br< 

No  marshn!  shali  be  permitted  to  enter  npon  the  dutlei  ot  the 
nlQce  until  be  Bhnll  execute  a  bond,  with  two  HofOrient  aoretiett. 
who  sbotl  be  reaidentn  of  and  slinii  own  real  estate  within  thi* 
citj'  of  New  York,  to  the  amount  of  donbio  the  penalty  of  the 
bond,  to  the  city  of  New  Xork,  in  tile  i>enal  sum  of  two  tlionaatid 
dotiara,  jointly  and  severaily  to  answer  the  city  of  New  York. 
and  any  parties  that  may  complain  iiinditioned  that  such  marshal 
shall  well  and  faithfully  execnte  the  dntiex  of  aaid  o&ice  of  iiiat~ 
vhai,  without  fraud,  deceit  or  oppression,  such  Buretiea  to  justify 
in  double  the  amount  of  auch  bond.  The  aaid  bond  shall  be  deliv- 
ered to  the  city  clerk  of  the  city  of  New  York,  who  shall  jndjce 
of  and  determine  the  competency  of  the  suretiea;  and  should  he 
approve  of  the  name,  he  ahatl  note  hin  approval  thereon,  and  shall 
cause  Hiich  bond  to  be  Bled  in  the  oWce  of  the  city  clerk,  forth- 
with after  havinx  bocD  approved  by  him,  and  he  Bball  either 
approve  of  or  reject  auch  bond  within  five  days  after  the  same 
Bball  have  been  presented  to  him  for  that  purpose.  NothioK  in 
thin  act  Bhflll  be  cnn»trued  to  prevent  a  surety  company  aa&or- 
ized  by  law  to  act  as  surety. 

I  3»5.  lAm'd,    lUlO.l      Proseentlon   uid  bond. 

Any  person  who  Bhall  be  aKsrieved  by  any  olBcial  misrondat-t 
on  (he  uurt  of  any  marnhal,  and  who  may  desire  to  proHecute  his 
ollicini  bond,  and  who  shall  have  lirsC  oblaiiied  judEment  against 
Bui;h  mariihal  for  ufllcial  miscouduti,  may  move  before  a  jastice 
of  the  supreme  court  at  special  term,  in  the  judicial  department, 
wherein  the  hornuEh  for  which  such  mnrahal  shall  have  been 
appointed,  is  Kitualed,  after  Kivin^  his  surety  or  sureties  eichl 
da.vB  prcviniiB  notice  of  inlention  so  to  do,  hy  personal  service 
of  naiil  notice  on  them,  staling  when  such  motion  will  be  made 
and   of   the   papers    tu    be    used    on   such   motion,    for   leave   xo 
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proRMnte  encb   ofllcial   bond   in   his  own   naine,   and   nnoh  leave 
Buall  be  granted  u|>ou  it  appearing  satiBtactorily  fo  said  cimrt: 

1.  That  a  Judgmeut  has  been  obtained  in  his  (nvor  against 
Bucl)  marBfaal  for  oflicial  miacoiiiluft,  9|)eoit,viue  the  time  when 
and  the  court  whereby  such  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  trnnserlpt  of  Judgment  has  been  filed  agiiinst 
Eneh  mnmhal  in  the  oOlee  of  the  rlerk  at  the  eounty.  n'ilhin 
which  the  horoutfh  (or  whirh  said  mamhnl  shall  have  been  ap- 
pointed, is  Hilnnte;  npeclfjing  the  time  when  Bnch  transcript  was 
tiled  and  execution  l-ii>ned.  and  that  the  sheriff  of  that  connty 
has  retnmed  said  exeentlon.  wholly  or  partly  nnsntiHiipd,  after 
having  demanded  payment  thereof  of  Bneh  marKhnl:  and  his  nejt- 
!«<•(  or  refusal  to  pay  the  aaiie.  and  if  any  payments  have  been 
made  on  aneh  execution.  specifyiaK  the  antoimt  thereof,  but 
where  such  marshal  shall  have  died  or  removed  from  the  city  of 
New  York,  a  demand  for  the  payment  of  the  amount  of  such 
execution  shall  not  be  neceHHaiT- 

a.  That  such  judgment  is  wholly  or  partly  unpaid,  specifying 
the  amount  uncollected  or  nnnafd,  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 

I.  L.  IBIO,  dL  038.    In  eSecI  Sept  1,  IBIO. 

I  Z0«.  I>  VTk>t  eo>rt  bond  Bisy  be  proDecnted. 

A  justice  referred  to  In  the  preceding  section,  may  wder  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  Id  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  connty  of  New  York,  or  in  the  county  court 
of  the  CQunty  wherein  such  borough  is  situated,  if  in  any  other 
connty.  Either  of  aaid  courts  shall  have  jurisdiction  in  actions 
brought  on  such  bond,  upon  such  lenve  being  granted,  and  the 
said  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  eicepdinR  the  sum  of  ten 
dollars,  which  shall  he  included  in  the  judgment  obtaiced  upon 
BUch  bond. 
L.  1881,  cb.  410.  I  ITOI. 

1 39T>  JndKineiitB   «c«lniit   nmnbalsi    transcript   Knd  exe- 

Whenever  any  Judgment  shall  be  rendered  against  any  marehai 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  bo  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 
L.  ISSi,  rh.  *10.  I  1703. 

1286.  BntrT   of  Jndvment  to  be  endorsed   on   bondi  hoiv. 

The  clerk  of  the  county  wherein  said  jiidEnient  is  entered  shall 
issue  a  transcript  upon  application  of  the  jndRment  creditor,  stat- 
ing  the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
Bgainst  the  bond  of  the  marshal.  The  trnnscript  may  be  filed 
with  the  city  clerk  In  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
otHdal  Iwnd  of  every  marshnl,  upon  the  filing  of  every  transcript. 


i4n.-) 
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nl  a  indgment  nbtainpi]  Hgoiiint  him  nnd  hia  snTet-ien.  and  of  tbc 
time  when  and  tbc  court  wber#by  varh  JiKlgnifnt  wsa  rendered, 
and  the  omoiiut  thereof,  and  shall  be  entitled  to  a  fee  of  fifty 
cents  therefor,  which  the  eonrt  Tendering  jiidtnuent  ahiill  have 
power  to  ineliidc  in  nueb  judgment,  toftetber  with  whatever  other 
dLKbiirHementR  are  or  ma;  be  necessarily  ineiirred  in  said  action. 
and  tbc  said  bond  sbnll  be  cancelled  to  the  nmonnt  of  neb 
Judgment. 


1 299.  Amoant  f!»Ilec*ed  to  be  credited   oa  liOBd. 

Whenever  any  nction  ehall  be  commenced  against  the  soretie* 
of  any  marRbal.  and  bucL  xuretiea  shall  pay  the  amount  for  n-bieb 
such  auit  in  brought,  and  the  costs  and  disbamenients  incurred 
therein,  or  any  part  thereof,  the  party  or  pnrties  no  pBying  nbali 
be  entitled  to  have  such  sum  an  paid  credited  npon  aueh  bond. 
upon  presentine  the  certificHte  of  the  piaintlff  or  his  attorney  in 
such  notion,  flcknowledcinR  such  payments  to  sncb  clerk  afore- 
Kaid,  and  upon  such  clerk  endorsing  such  payment  on  ancb  bond. 
It  shall  be  cancelled  to  tbe  amount  so  paid. 

L.  1882,  ch.  410,  I  ITOS. 

1300.  Cltr  clerk  (o  re|>ort  nneelled  bonds  to  niKTori  re- 
bettKl  of  bttnd. 

Whenever  judRment  sholl  be  rendered  nBainst  the  offlcial  bond 
of  any  marshal,  sutBeient  or  nartially  suSicient  to  rancol  tbc 
same,  tbe  city  clerk  aforesaid,  shall  report  to  tbe  mayor  the  fact, 
and  it  abRll  he  the  duty  of  the  mayor  to  compel  sncb  marshal  to 
renew  his  nfiieini  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  hnnd,  for  tbe  amount  of  the  cnncellntion  in 
the  penal  sum  of  double  sncb  amount,  if  said  bond  be  eaowlled 
in  part,  and  should  said  marshal  no^leet,  refuse,  or  fail  ao  lo  do. 
within  fen  days  after  being  notified,  he  shall  be  removed  by  tbe 
mayor  aforesaid,  or  anspended  from  performinR  the  duties  of  the 
ofBce  until  such  time  as  be  shall  renev  the  same,  and  auch  bond 
shall  be  renewed  in  tbc  same  manner  as  often  as  tbe  same  shall 
be  cancelled. 

L,  ISSI.  rb.  410,  I ITOT. 

tallnre    to    SI* 

Every  marshal  sbnll,  within  thirty  days  after  hia  appointmeni. 
enter  into  n  Iwind  in  the  manner  provided  in  this  act.  or  be  ibtdl 
be  deemed  to  have  waived  his  appointment  as  ancb  marshal. 
and  Houie  other  suitable  and  proper  person  shall  be  appointjed 
in  hlH  ]ilacc  and  stead  to  discharge  tne  duties  appertaining  to 
BHcb  office  of  marshal. 
L.  I8ME,  ch,  410, 1 1T08. 


.,, ,r  other  pmcewn  iBgned  by  or  out  o(  the  municipal  r 

and  every  summons  or  precept  iHaued  by  the  clerk  of  the  coarl 
T  ilistrict,  and  every  aiimmons  issued  b.v  any  justice  thereof. 


shall  be  served  and  oxeruted  by  a  marshal,  except  as  prescribe*! 
in  section  thirty-six  of  this  act;  but  no  person  other  than  n 
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■ImI  shall  b«  CDtttlfd  to  ati7  fees  or  ot 
except  fie  peraoDH  who  aerre  process  t 
L,  leex,  pb.  410, 1  iTOD. 

I30S.  Harslial  but   ■•rve  proeeas  wllhia  eltr  Units. 

A  marshnl  of  the  city  of  New  York  ma}-,  and  is  empowered, 
anil  has  the  authority  to  serve  or  e:ieriite  all  process  and  man- 
dates nf  the  munieipnl  court  o(  the  eitj-  of  New  York,  in  any  part 
of  the  city  of  New  York,  not  with  standing  he  wbb  appointed  (or 
or  is  «  resident  in,  a  particular  borough. 
[New.] 

t304.  C»tBln    Inns    la   relation    to   ■herlfls   mnde    nptill- 

All  proTisionn  of  law  in  relatkm  to  the  taking  and  restitution  ot 
pro^rty  by  sherifFs  of  eounties  shall  a|)ply  to  the  taking  and 
restitution  of  property  by  the  saiU  tnarshnis,  except  that  a  mar- 
ahai  ia  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limita  of  a  county,  when  en^ageil  in  the  service 
or  execution  of  process  or  niHudates.  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

L.  1B82.  ch.  410.  I  ITll. 

I  30S.  Haralial  to  keep  ealrr  baak  and  Indorae,  *t  cetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imtne- 
dlately  upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

[Sew.) 

I  800.  [Aa'd,  I004.1  RemOTBl  and  aaapenalon  of  amralinlB. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  tnarshai,  and  Sled  with  the  mayor,  and  may.  in  his 
discretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  ITpon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  Uie  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  mnrshal  to  be  served  npon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  he  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

L.  ISOl,  eh.  460,  i  1429;  L.  1904,  cb.  264.  In  effect  April  8,  IIKM. 
14&B 
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I    SOT.    tAn'4>    1910.]      Pkymeat    of    moa^T    reeelT««    hj 

Whenever  any  marshal  Bhall  collect  or  receive  Bnf  money  apoa 
BDf  pruceas  of  tlie  municipal  court  of  the  cil;  of  New  York  be 
Bhall  pa;  the  esme  over  to  Cbe  persoii  eotitled  thereto,  tlie  at- 
torney- of  record  in  the  action,  or  to  the  clerk  of  the  court  of 
the  diatrict  from  which  Hiich  process  waa  issued,  lens  his  lawful 
fees  and  disbursements  within  Gee  days  after  the  same  aball  liare 
been  receiTcd  bj  him.  Upoo  bis  fHilure  to  do  so  he  may  be 
proceeded  agoioiit  as  for  a  contempt.  The  clerk  of  the  court 
with  whom  such  money  ia  deposited  shall  pay  the  Hame  over  od 
demand  to  (he  pemon  entitled  thereto  or  to  the  attornej'  of  record 

,  [K«w.]    L.    tgoc.   cb.    S2S:   L.   ISIO,    cb.   MO.      Id   rBtet   lana  30.    IBia 
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TITI^  IX. 
Appeals. 

Bee.   910.  Wlwn  iiiip«*l  dibt  Im  tikpn. 
all.  Vtm  lid  bow  UkfD. 

312.  Sctrirr  Bt  nultre  upon  ivaiionclMit. 

313.  OmlMion  lo  aeryg  on?,    baw  iiiippll«d:  unendmnit  when  bIIow 


Bm!  Or.Tfr'ot"?iib8tL™l£"  '      «  IWB    n(  ippfi  . 
82S.  Rpftlltutlou   upon  i«v«ml. 

820.  JudcinFnt. 

SOT.  Clerk  sppfiliti)  mart  to  rtluni  pipers. 

I  310.   lAm'd,  lUOT,  lUlO.)     When  Kpneal  mar  be  UOtea. 

Ad  flpp(?sl  from  a  judgment  rendered  in  an  actioD.  or  n  final 
order  made  in  Buminary  prrjceediugs  in  the  munieipal  court  oF 
tbe  city  of  New  York,  or  from  orders  as  liereinbefore  proTided, 
may  be  taken  to  tbe  supreme  court.  SucL  appeal  shall  be  beard 
in  such  manner  and  by  aueb  justice  or  justicHs  as  the  appellate 
diTieioD  of  tbe  supreme  court  in  the  judicial  department,  embrac- 
iDK  the  district  wherein,  the  action  ia  brought  ahall  direct,  except 
that  tbe  appellate  diviaion  of  tbe  aecoud  judicial  department  may 
direct  that  such  appeal  may  be  beard  directly  before  that  court; 

Srovided,  however,  that  If  the  appellate  division  in  the  scfwiid 
epartment  directs  such  appeal  to  be  beard  before  three  other 
juBticea  desiicaated  by  it  and  to  be  known  u.s  (he  appellate  term. 
ID  the  second  department,  aaid  appellate  division  may  appuint 
and  remove  a  chief  clerk  of  such  appellate  term  and  one  deputy 
clerk  and  not  to  exceed  three  attendants  and  to  fix  their  salaries 
or  CDrnpenBatioii,  which  sbnil  not  exceed  for  the  clerk  twenty- 
five  hundred  dollara  per  annum,  for  tbe  deputy  clerk  eighteen 
hundred  dotlara  per  annum,  and  for  tbe  Btteudants  tbe  salaries 
now  allowed  bv  law  to  attendants  in  the  supreme  court  in  Kings 
county.  The  board  of  estimate  and  apportionment  ia  authorized 
and  empowered  to  provide  the  means  to  pny  anch  salaries  and 
compensation,  and  all  other  expenses  ol  such  appellate  term, 
for  the  year  nineteen  hundred  and  seven,  and  for  each  year 
thereafter.  The  appellate  court  may  reverse,  affirm  or  modify 
the  judgment,  order  or  Snal  order  appealed  from,  and  where  a 
judgment,  order  or  final  order  is  reversed,  may  onier  a  new  trial. 
in  the  municipal  court  in  tbe  district  in  which  the  action  Is 
brought.  Where  a  judgment,  order  or  final  order  is  modified  or 
a  new  trial  is  ordered,  coats  ahal!  be  iu  the  discretion  of  the 
appellate  court.  An  appeal  taken  from  a  judgment  or  final 
order  brings  up  for  review  an  intermediate  order  which  is 
specified  in  the  notice  of  appeal  and  necessarily  affecta  the  judg- 
ment or  final  order  and  has  not  already  been  reviewed  upon  a 
separate  appeal  therefrom.  The  right  to  review  such  inter- 
mediate order,  as  prescribed  in  this  section,  is  not  affected  by 
tbe  expiration  of  the  time  within  which  a  separate  appeal  there- 
from might  have  been  taken. 
L.   leoi.   cb.  we.   I   13TT.     Am'd.  L.   IWT,   cb.  664;  L.  ISIO,  cb.   G38.      In 


MUKICJPAL  COURT  ACT. 

I  311.   [Aro'd,   IIHHJ.]      Wbcn  >ud   bon  (nlcen. 

Alt  appeal  must  be  taken  wtthln  Cwpntj-  tlnj-s  after  thp  eotiT 
of  ihe  judgment,  order  or  filial  orUir  iu  the  docket,  except  th*I 
where  a  defendant  appeala  fruiu  a  judgiueNt  rendered  in  an  ar- 
tion  wherein  he  did  uot  appear  and  the  buiqiikiuii  wax  not  prt- 
sonully  Berved  upon  him,  the  appeal  may  be  taken  within  twentj' 
days  alter  peraoual  aervice  utKjn  him,  ou  the  part  of  the  plain- 
tiff, of  written  uutiee  of  the  eutry  uf  tbe  judgiueut.  Ad  aiii>eal 
ia  lakcn  by  serving  ujiou  the  clerk  of  the  court  or  his  8u<vew«or 
ill  »fllc(^  iu  the  district  in  which  the  judgment,  order  or  Cnai 
order  was  rendered,  and  upon  the  respondent,  a  written  ni>tit« 
of  app<'al,  MUhaeribed  either  by  the  aupellnnt  or  by  bis  attorney 
in  tlic  appellnte  court,  and  paying  at  the  same  lime  the  coHta  and 
dislmrsenients  of  the  action  to  sucb  ticrk  who  shall  hold  (he 
same  to  abide  the  event  of  sucli  appeal  niid  the  further  order  of 
the  court  in  the  district  from  whlcli  the  api>eal  waa  tnkcu.  The 
city  of  New  York  or  any  board,  department  or  otdcial  thereof 
apiiearing  by  the  corporatiou  counsel,  shall  not  be  obliged  to  pay 
such  toHtii  and  disburHenieuis  until  the  final  rtctermiuation  of 
such  apnenl.  The  service  and  fiHiie  of  a  nntiee  of  appeal  by  tbc 
dty  of  New  York  with  the  clerk  wC  tbe  court  as  oforesaid  Bbail 
operate  as  a  stay. 

C.  C.  P.,  i  30K:  L.  tOOi,  rb.  BOS:  I.  19af>.  eb.  22.     In  rttttt  Brpt.  1.  1S0§. 


v  the  respoodenl 

_.  __  .  e  respondent  is  a  renidcnt  of  the  cily  of  New  York  by 
leaving  it  at  his  residence  with  a  iieraou  of  soilnlile  afe  and  dis- 
cretion. If  tbe  rc^iMindeut  appeared  In  the  action  or  procf^inf 
by  attorney,  it  may  Ijc  Nerved  npon  such  Btloriiey.  either  per- 
sonally or  by  Iciiving  it  at  hia  ofHcc  or  reBidence  with  a  peraoD  of 
aoitahle  bro  and  discretion, 

2.  If  Rcrvli'c  within  the  city  of  New  York  cannot  be  made, 
with  due  dli!gen''e,  upon  the  respondent  personally,  or  In  tbf 
method  preserilied  in  the  forcgolns  subdivision,  the  notire  nf 
appeal  may  be  served  upon  him.  by  deffyerioE  it  to  the  clerk  of 
the  court  in  which  the  judgment  iras  rendered,  addressed  to  tbe 
respondent. 
C.    C.   !>.,   I   SMS.    Am'd   L.    1910,   cb.   S38.     In  tOeet  3rpt.  I,  leio. 

I  313.  Omlaston  to  aerve  oae,  hovr  anpplledt  ■■■eB4- 
■aenl  irheu  alloired. 

Where  the  appeltaut,  neaKonably  and  iu  good  faith,  serves  the 
notice  of  apiieaf,  up'iu  eitlier  the  clerk  or  tbe  respuadent.  but 
uuiitK.  through  mistuke,  inadvertence  or  excusable  neglect,  to 
aerve  it  upou  tbe  utJiiT.  or  to  do  any  other  act  neres^ary  tu  per- 
fect tbe  appeal,  tbe  uiipellnle  court,  uikiii  proof  by  aUIdnvit  of  the 
facts,  may,  in  its  discretiuu.  uerinit  the  omission  to  be  supplied, 
or  an  anieudiuuut   Iu   lie  made,   upon  such  terms  as  justice  re- 
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I  314*   Uadrrlaklnir   lo  slay  ex«ciitioii  upon  Indsment* 

If  Ihe  npiu-Uunt  dcsirea  a  stay  uf  exeoution,  he  must  give  h 
written  nndi-rliikiiiKi  cxocuU'd  by  oitc  ur  iimrc  xiiretieH,  upproved 
by  a  jiiHtii'c  uf  the  irourt,  to  the  effuct  that  if  the  uppeal  is  dis- 
iiiisxed.  or  if  .iudbtueot  is  rendi'ired  nguinst  the  appellant  iu  the 
ai>p<'llute  t'ourt,  iind  nn  eieeiition  iasueU  thereupon  is  returned 
wli'ill}-  or  partly  unsatisfied;  the  HUrelies  will  pny  the  amount  of 
the  jiidemeut,  or  tlie  portion  thereof  remaining  unHatiRfied.  not 
px^'eedlnK  a  sum  apet-lfied  in  the  uudertnking,  which  must  be  at 
lenat  oue  hundred  dollnra,  and  uot  lens  than  twice  the  amount 
uf  the  judgment,  or  if  the  jndifment  of  the  ennrt  l«  fop  the  recov- 
ery of  a  chattel,  that  the  suretiea  will  pny  the  sum  fixeil  by 
Ihnt  judgment  aa  the  value  of  the  chattel,  toKclher  with  the 
damages,  if  any,  awarded  for  the  tnking,  withholding,  or  deten- 
tion therfof.  A  topy  of  the  undertaking,  with  a  notioe  of  the 
delixery  thereof,  miiHt  be  serred  with  the  notice  of  appeal,  ami 
iu  like  manner.  Nothing  in  this  section  shall  be  constmed  to 
pretlude  n  surety  company  properly  authorized  by  law  to  act  as 

C.  C,  P.,'l  3050. 

i  3IS.  Exceptior.  to  anrellea. 

The  respondent  or  hix  attorney,  ma]',  within  five  days  after  the 
service  of  a  copy  oC  the  undertakin};  with  notice  of  the  filing 
thereof,  serve  upon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  tu  the  sulUciency  uf  the  siiretiea.  n'ithin  five 
days  tiiereufter,  the  ^aretisB,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  niust  justify  liffore  the  court  iu  the 
district  in  which  the  juditnieut  was  rendered  or  Gnal  order  made. 
At  least  three  days  notiee  of  the  jiistiflcaUon  must  he  given.  If 
the  court  finds  the  sureties  snUlcient,  It  must  indorse  its  allow- 
ance of  them  upon  tlte  undertnkinc,  or  a  copy  thereof.  Th^effect 
of  a  failure  so  to  justify  and  procure  an  allowance,  is  (he  sanie 
as  if  the  undertaking  had  not  iH-en  given.  The  conrt  shall  also 
have  power,  in  cose  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnecessarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

C.  C.  P..  I  1S3S. 

I  316.  ProcecdliiBat  hoiv  atared. 

The  delivery  of  Che  undertaking  Co  the  clerk  of  the  court  In  the 
district  in  which  the  judgment  or  final  order  was  entered,  and 
service  of  a  copy  thereof,  and  of  noCice  of  dellverv  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  heen  issued,  the  service  of  a  copy  of  the  undertaking,  certified 
by  Ihe  clerk  or  accompanied  with  an  allldarit,  showing  that  it  is 
a  cop.v.  and  th.it  the  original  has  been  duly  filed,  upon  Che  officer 
holdmg  Ihe  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

C.  C.   p.,  i  30SI. 

I   317.   Retnrn. 

The  clerk  of  the  court  or 
thirty  days  from  the  service  < 
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ment  of  tlie  eo»i  aud  fees  as  prescribed  in  tbis  act,  make  a  return 
to  the  appellate  euiirt,  annex  thereto  the  notice  of  appeal  aod  the 
Dudertnkiiit;.  If  any  has  been  delivered  to  him.  and  cause  the  same 
to  be  filed  with  the  clerk  of  the  nppellate  court.  The  return  mast 
contain  all  the  proceed  in  kh,  including  tile  eTidcnce  and  the  judg- 
ment. The  stenographer  a  minutes  iif  the  evidence  must  l>e  fur- 
nished (o  the  clerk,  by  the  Htenographcr,  within  ten  days  after 
tlie  fees  therefor  have  heen  paid.  Such  return  must  have  in- 
diinted  thereon  Ihe  allowance  of  the  justice  before  whom  (he 
action  or  proceeding  waa  tried. 
O.  0.  P.,  I  Busa. 

I  318.   SetdemeDt   ot  cnae   on   Bppoal. 

luiuiediiitcly  upon  receiving  the  mintitee  from  the  stenographer. 
^  ^videil  in  the  next  prt>ce<ling  section,  the  clerk  of  the  rourt 

cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  Ibe 

ippellanl.  or  tu  the  appellant  if  he  has  not  appeared  by  attorney. 
llie  appellant  or  his  attorney  shall  (hen  procure  the  case  (o  be 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  servmg  of  a  notice  of  appeal,  or  on  tbe 
attorney  fur  Ihc  respondent,  and  made  relurnshle  before  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  sitting,  f^aid  justice  shall  (hereopon 
within  fire  days,  settle  the  rase  or  exceptions  upon  it.  if  there  br 
any,  and  indorse  the  return,  as  provided  in  the  next  precedinic 
section.  After  a  justice  is  out  of  olHce.  he  may  settle  the  case  or 
exceptions  or  aiahc  any  return  of  proceedings  had  before  him 
while  he  was  In  olllce,  and  may  be  compelled  so  to  do  by  the 
appellnlc  court. 


._...   -r  otherwise  becomes  nnable  to  make  the  return,   the 

appellate  court  may  receive  aRldavits,  or  examine  witnesaes.  as 
to  the  cvldeiice  and  other  proceedings  lakco,  aud  the  judgment 
rendered,  before  the  justice:  and  may  determine  the  appeal,  ab  il 
a  return  hud  liccn  duly  made  by  the  justice. 


I   330.  AiippHl   when   adverae   partr   I>"   died. 

Where  the  adverse  purt.v  has  died,  since  (he  making  of  the 
order,  or  tlii'  rendmn):  of  the  judgment  appealed  from,  or  where 
the  judpiLcnt  appealed  from  was  rendered,  after  his  death,  in 
a  case  priwcribcd  by  law.  an  appeal  may  be  taken,  as  if  he  was 
liritig:  but  it  cannot  he  heard,  until  the  heir,  devisee,  executor, 
or  nitmiiiistrator,  as  the  case  requires,  has  been  suhstituted  as 
the  respondent  or  appellant.  In  such  a  case  an  nndertaking 
renuircit  to  perfect  the  appeal,  or  to  stay  the  execution  of  the 
jndgnient  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death:  and  the  undertaking  enures,  after  iuh- 
stilution  to  the  itenefit  of  the  person  substituted. 

C.   O,    P.,    I    12»T. 


IBOO 
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I  SSI.  Proeecdlnas  vrkea  pitrtr  dlea  paadlBS  A|»p«kl. 

Where  either  part;  to  au  Rppeal  diea  before  the  appeal  is  heard, 
f  aa  order,  subetitutiue  another  person  in  hia  place,  iu  not  made 
ivitluD  three  mauthn  after  hia  death,  the  court  in  whit^  the  ap- 
)eal  is  peodiDg,  may,  in  its  diaeretiou,  make  au  order  requiriug 
ill  persons  ioterested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgaieut  or  order  appealed  from  should  not  lie 
werted  or  ufDrmed  or  the  appesl  dismlased,  as  the  ease  requires, 
:lie  order  must  specify  a  day  when  cause  is  to  be  showu,  which 
nust  not  be  less  than  six  months  after  making  the  order;  mid 
t  must  designate  the  mode  of  giriug  notice  to  the  persons  iuter- 
■Bted.  Upon  the  retvirn  day  of  the  order,  or  at  a  suhaeiiuciit 
lay,  appointed  by  the  court  if  the  proper  person  has  not  been 
lubstituted,  the  court,  upon  proof  by  a^darit,  that  notice  hea 
)een  given,  as  required  by  the  order,  may  reverse  or  afflrm  tlie 
udgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
inch  further  order  in  the  premises  as  the  case  requlKS. 

C.  0.  P.,  1  1288. 
I   332.  Order   of  BiibiitKatlon. 

Where  personal  service  of  notice  of  application  for  an  order 
las  been  made,  within  the  city,  upon  the  proper  rM)re»entative 
>f  the  decedent,  an  order  of  substitution  maf  be  made,  upon  the 
ipplication  of  the  surviving  party. 

a  c  P.,  I  129S. 

I  823.  Beatltotlon   upon  reversal. 

Where  the  judgment  or  final  order  is  reversed  or  modiSed,  the 
ipp«Ilate  court  may  make  or  compel  restitution  of  property  or  ot 
I  right,  lost  by  means  of  the  erroneous  iud^uient;  but  not  so  as 

0  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value,  or 
iroperty  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
ir  an  execution  issued  npon  the  judgment.  In  that  case,  the 
ippellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
■estoreii,  or  deposited  to  abide  the  event  of  (he  action,  as  justice 
■equirea.  Six  days'  notice  of  an  application  for  an  order  for 
estitution  mual  be  given;  and,  if  the  application  is  granted  be- 
ore  judgment,  the  proper  direction  may  ne  included  tberdn. 

O.  C.  P.,  I  sesfi. 

I   S24.   SptttuK  off  eoBta   and   recoverr. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
ind  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
auEt  set  off  the  one  against  the  other,  and  tender  judgment  for 
he  balance. 

C.  a  P.,  1  aOM. 

I  S2S.  HcnrlBS   on   >»peat,   dtamlBaal    thereof^    rCTCraal 

in    atlpBlBtlan. 

Within  twenty  days  after  the  service  of  s  notice  of  appeal  on 
he  respondent,  be  may  serve  upon  the  appellant  or  hia  attorney, 

1  written  stipulation  that  the  judgment  appealed  from  may  be 
eversed  with  Hve  dollars'  costs  and  disbursements  of  the  appeal, 
ind  thereafter  no  further  steps  shall  i>e  taken  in  such  appeal. 
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a  tLe  npuellale  <■    .  _  _     . 

._ _,,jeiil  rnu  oe  heard,   licU 

uiicr  me  reiuru  is  uieu,  iiiiou  a  uutite  by   either  partj'.   of   ui-i 

k'WH  tliau  eiiflit  iluy     '"  ' — ■     - '  - ->       -.--.- 


(liHpoiiCil  of.  If^  after  lieiuK  refculurly  nIacPd  upon  tlie  caleiidBr. 
uoitlier  purty  bnoKS  it  to  a  heaiiilK'  Itrfurc  the  end  of  the  >teL-<)nd 
tunii  thereafter  at  n-tiich  it  lutRlJt  he  uoticed  foe  ht-arine  auJ 
lieiinl.  Ibe  rourt  must  dismiss  (lie  appeal  unless  it  directs  the 
Buuie  lu  be  coutiuued  for  cause  show  a. 
C  C.  p.,  I  8082. 


;hia  oet.  the  nppenl  must  be  heard  \tpon 

._    .1   eertified  <^py  thereof.   Bnd   a   coiiy   or 

I'lipieM  thereof  neeiJ  mit  be  f»ri>i«h«l  for  the  use  of  tUe  t-wiirl. 
'I'lie  nppi'llnte  ruurt  must  reuder  judKinent  ae<^rdinK  tn  the 
justice  nf  the  ruse,  without  recnrd  to  teehniral  errors  or  defect* 
which  do  not  affeet  the  merits.  It  may  afflmi  or  rererse  ihe 
indgment  of  (he  munieipnl  raurt,  in  wbule  or  in  part,  and  an  to 
Rny  or  all  of  tlie  portieH,  and  for  errors  of  law  or  of  fart,  an^ 
wliere  the  irulRnient  in  (■i>ntrary  to  or  aguinst  the  weight  of  e»t- 
denee,  tlie  apiiellnte  <-oiirt  niaj-,  iiimn  its  reversal  of  a  iodgment, 
prder  u  new  trial  as  preHt-ribed  in  this  act. 
C.  C.  P.,  I  3003. 


I  32T>  Clerk  appellate  co>rt  to  F«taFn  papCFa,  et  cetera. 

TTpou  the  reuderiuf!  of  judgiueut  of  the  appellate  i'<mrt.  afSnu' 
ln|c.  uiudifj'iuK  or  rercrHiuK  a  judinuent  or  order  lit  the  ntunai-iiial 
nmrt,  tlie  Herk  of  tlie  iippellate  court,  shall  return  to  the  district 
.if  (he  municipal  c-ourt  fmm  which  tlie  appeal  waa  taken,  all  tht> 
iiiini'm  un  file  in  tiis  olllec  ninkiuR  np  the  judgment-roll  of  said 
r  pruL-ei'diDg. 


IN.W.] 
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TITLE  X. 
Costs  and  fees. 


339.  Coits  on  ii 

SS8.  Cosis  on  ■ 

3ST.  Cost*  tttii 

33B.  Com  wlier 

386.  CMti  In  B< 


UO.  [Repmcd.  UDS.) 


3114.  UinhtlB  I 


t  330.     [Aiu'il,    I»07.1   Whm    prsTalliaK   IiBrly   to    Kuover 

Except  aa  (.iiefifitiilly  pn-scribetl  by  luw,  n  imrty  who  rcfoverB 
juilgmt'iil  ill  tliiy  court  U  entiUet]  tu  recover  as  costs  nil  suiuh 
allowed  hy  vxpreea  proviuiou  of  law,  au<l  all  fees  aud  dlubtirae- 
menta  prestTibed  by  law  for  BcrvlecH  iiefCHJtBrilj"  rendfrcci  hi  nti 
flctioQ  St  llie  reQUei^t  of  tlic  preTatling  part;,  and  paid  by  him, 
includiiiK  tbe  reasonable  compeiiaatiou  of  uomitiissioiicrB  taking 
depositions  iti  snid  action. 

C.  C.  r..  9  3074,    Am'd  U  ItKT,  cb.  22<l,    In  tltert  3«pl.   1,   IfKIT. 
g  331.    Wben  ncKheF  party  (o  recover  conta. 

Id  either  of  the  followiag  cases,  costs  shall  not  be  awarded  to 
either  parly,  but  each  party  mntt  pay  hia  own  costs. 

1.  Where  the  action  is  dispiisBtd  by  reason  of  the  failure  of 
both  parlies   to   attend, 

2.  Wb«re  the  dcfeudnut  interposes  an  ai 
property  will  come  la  question,  and  gires  tl 
preacribed  in  this  act. 

3.  Where  the  action   ia   diacontinued   on   the   ground   that   the 

Elaintift  or  defendant  ia  an  infant,  for  whom  a  guardian  ad  litem 
as  not  been  appoiDted. 

4.  Where  the  defeodant  interpoaoe  ploa  of  bankruptcy. 
G  O.  P.,  i  SOTS. 

1  332.  lAm'a,  1910.]       Caatsi  •anm   nllowed. 

In  all  actiona  brought  in  this  court  there  shall  be  allowed  to 
the  preyailing  party,  if  he  aliull  have  appeared  by  nu  attorney  at 
law.  who  files  a  verified  pliradiriR  or  u  written  uutice  ol  oppenr- 
aoce.  the  rollon'ing  auuis  U!>  co*tH.  Wliere  an  action  Is  removed 
as  provided  in  section   three  uC  thia  act,   costs  aball  be  allowed 
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the  same  as  IF  the  nctioD  had   been   comtnenced   in  the  conrt  to 
which  It  ia  removed. 

1.  To  either  party.—  Where  tiie  amount  demanded  in  the  amn- 
mons  1b  under  fifty  dollara,  or  where  the  amount  demanded  is 
under  fifty  dollars  and  defendant  interposes  n  cotiaferclaim  under 
fifty  dollars,  the  court  may,  in  its  discretion,  award  a  sum  ddI 
exceed  ins  five  dollars. 

2.  To  the  plaintiff.— Where  after  the  trial  of  an  »sne  of  fact 
raised  by  appearance  and  answer  of  defendant,  plaintiff  recoreiB 
judgment:  For  fifty  dollars  and  nnder  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars. 
iiO^en  dollars:  for  two  hundred  dollars  and  under  three  hnndred 
dollars,  twenty  dollars;  for  three  hundred  dollars  and  nnder  torn 
hundred  dollars,  twenty-five  dollars:  tor  four  hnndred  dollars  or 
over,  thirty  dollars.  If  the  action  Is  for  the  recovery  of  a  chatlti 
the  amount  of  costs  shall  be  governed  by  the  value  of  the  chattel 
ea  delermined  in  the  jndirment, 

a.  To  the  plaintiff. —  Where,  upon  the  nonB]>pea ranee,  or  faihire 
of  defendant  to  annwer,  plaintiff  recovers  judgment:  For  Bity 
dollars  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  aeveo  dollars 
and  fifty  cents;  for  two  hundred  dollara  and  nnder  three  hnndred 
dotlara.  ten  dollars;  for  three  hundred  dollam  and  nndcr  tonr 
hundred  dollars,  twelve  dollars  and  fifty  cents:  for  four  hundred 
dollara  or  over,  fifteen  dollars.  It  the  action  is  for  the  recovery 
of  a  chattel  the  amount  of  costs  shall  be  governed  by  the  valne 
of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff.—  Where  the  action  brought  by  the  plaintiff 
Is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  cuunterclaim  amouuting  to  fifty  dollars  or  over,  and 
the  plaintiff  recovers  judcnieut  upon  the  counterclaim  the  same 
snm  as  plaintiff  would  he  entitled  to  recover  if  the  amoant  at 
his  claim  were  the  amount  of  defeudant's  counterclaim. 

Am'd,    L.    IMO,    ch.    638.      In   tfffct   8*pl.    1,    1910. 

B,  To  the  defendant. —  Where  defendant  recovers  jodgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  ani 
answer,  costs  shall  be  awarded  to  the  defendant,  at  the  rat* 
prescribed  in  subdivision  two  based  upon  the  amount  of  plainliff"* 
demand  in  the  summons.  It  the  action  is  for  the  recovery  of  l 
chattel,  the  amount  of  costs  shall  he  governed  by  the  valne  of  the 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff. 

6.  To  the  defendant. —  Where  defendant  recovers  judgment  <n 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  In  subdivision  three,  based 
upon  the  amount  of  plaintifTs  demand  in  the  summons.  If  ihe 
action  is  for  the  recovery  of  a  chattel  the  amount  of  coata  shiB 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  affidavit 
of  plaintiff. 

7.  To  the  defendant.— Where  after  the  trial,  of  an  issne  o( 
fact,  raised  by  his  appearance  and  answer,  and  connterclaim. 
the  defendant  recovers  judgment;  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollar 
and  under  three  hundred  dollars,  twenty  dollars:  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-five 
dollars;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant.—  Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and   defendant  shall  have  Interpoari 
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a  Coant«TcIaini  odiI  recovers  juilgmeot:  For  fift7  dollars  and 
under  one  huuilred  dollara,  6\e  dollant;  (or  one  hundred  dollars 
and  under  two  hundred  dollars,  seven  dollars  BDd  hftf  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollars,  tea 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  eents;  fur  four  hundred  dollars  or  over, 
fifteen  dollars. 

9.  Upon  settlement  of  naee  after  service  of  summons,  and  before 
trial,  |>laiutiff  shall  be  entitled  to  coats  at  the  rate  prescribed  in 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  seltleraent  of  ease  after  trial  and  before  entry  of 
judgment  plaintiff  shall  be  entitled  to  coats  at  the  rate  prescribed 
in  suhdiTision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

I  333.  IKIirm  defendant  entitled  to  InerpBaed  coat*. 

In  either  of  the  following  cases,  a  defendant  !□  whose  favor  a 
final  judement  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  Bum  of  mone;  only,  or  to  renjver  a 
chattel:  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  offleer.  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  HUth  an 
officer;  and  the  action  or  special  proceeding  wns  brought  by 
reason  of  an  act.  done  by  him  by  virtue  of  hJH  offloe,  or  an 
alleged  omission  by  .Sim,  to  do  an  act,  which  It  was  his  official 
duty  to  perform, 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  nn  set  done,  by  the  command  of  such  an  officer  or 
person,  or  in  bis  aid  or  assistance  touching  the  dnlies  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  tor 
taking  a  distress,  making  a  sale,  or  doing  any  other  act.  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  bis  answer  with  s  person  not 
entitled  to  such  additional  posts. 

C.  C.  P,,  I  E2I18. 

I  384.  Costs  om  dcDmrrer. 

Where  a  Judgment  is  rendered  o 
prevailing  party  shall  recover  the  same  cost* 

bad   been   in   his   favor,   upon   the    default   i._    ._. 

Otherwise  costs  shall  not  eiceed  ten  dollars  in  the  discretion  o( 
the  juatiee,  ss  a  condition  for  leave  to  plead  over. 

c,  o.  p.,  (aoTT. 

I  38D.  Coats  on  amendnmt  of  Dlendlns. 

The  court  may,  in  Its  discretion,  as  n  condition  for  allowing  an 
amendnicnt  to  a  pleading,  require  the  payment  of  a  snm  not  to 
exceed  ten  dollars  as  costs  to  the  adverse  party. 

a  O.  P.,  1 3M4. 


unNICIPAL  COUET  ACT, 
1 83«.  CoMa  •>  a«J*nrMneBt. 

When  n  rrinl  Hbnil  be  adjoumM  on  cansc  shoim.  the  ]asti««. 
in  his  discretion,  mar  impose  upon  the  party  appl^iDg  for  th» 
adjournment  su<'h  conditJonii  an  to  him  shall  spem  reasonable, 
and  may  nitio  impoiip  eoRtn  to  the  tttnouDt  of  ten  dollars,  beside* 
disburBemenls,  as  a  condition  ol  adjournment. 

L.  1882,  rb.  410.  II  13G0.  1420. 

iSSr.  CoKts  aft«r  dlacaatluiiance^  upon  amawer  at  tlUe. 

^^'ht'n  nu  aellun  brought  in  this  court,  has  beetk  diacoutiDned. 
as  prescribed  in  this  aet,  upon  the  delivery  of  an  ansn'er  ttbowtne 
that  title  to  real  property  will  eomc  in  question,  and  a  new  action 
for  the  Eainc  enuae  bnD  )ieen  commenc'ed  in  tbe  proper  ronrt; 
the  party  in  whose  favor  final  judirnient  is  rendered  in  the  new 
action,  is  pntitled  to  costs:  except  that  where  final  judgment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  foci,  he  is  not  entitled  to  costs,  unless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial, 

L.  1882.  eh.  410,  (1421. 

I  soft.  Costs   wheFe   title   to  real  propertT  Ib  vaeatloa. 
Where   plaintiff's   complaint   is   disiiiissod,   pursuant   to    sectioa 
one   hundred    and   eighty-four   of   this    act,   defendant   shall    be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  at  this  act. 

I^  1882.  Ph.  410,  1 13M. 

fa3&<  Coats  In  nctioa  nwoa  baatardy,  ft  cetera,  bonas. 

Upon  n  recover.r  l)eiiifc  had  in  an  action  brought  upon  a  baetardy 
or  abandonment  bond,  by  the  eommissioner  of  public  charitien.  or 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  thet^a. 
the  court  shall  make  and  the  clerk  xball  enter  in  tbe  jadsment. 
an  additional  allowance  of  ten  per  centiun  of  t' 
reeovered. 

I.  18D2,  Fh.  410,  1 1422. 


I  »40.  Canta  la  action  br  worlrins  woasaa. 

In  nn  action  brouclit  to  recover  a  sum  of  money  for  wagw 
earned  hy  a  feinnle  employee,  other  than  a  domentic  Ber('ant:  or 
for  material  furnished  by  such  nn  employee,  in  tbe  course  of 
her  pni|)loynient.  or  in  or  about  the  subject-matter  thereof,  la 
for  both.  Ibe  plaintiff,  if  entitled  to  costs,  recovers  the  sum  of 
ten  diillnrs  ns  cohIn.  in  nildition  to  the  costs  allowed  in  this  ooort. 
unless  the  nnionnt  of  itainaces  recovered  Is  less  than  ten  doDare; 
in  which  cane,  the  plaintiff  recovers  the  auoi  of  five  dollara  as 
such  addillounl  costs.  When  flic  emplnyee  is  the  plaintiff  In  naeh 
an  aetiim,  tihe  Is  entitled  npon  n  settlement  thereof,  to  the  full 
amount  of  enstK,  which  she  woald  have  recovered,  if  judicmeiit 
had  been  rendereil  in  her  favor,  for  the  amn  received  by  her  npm 
the  settlement. 

L.  was.  cb.  410,  1 1424. 


I  341.  IAm'4,  1008.J      TaiatloB  of  ooata. 

Wherjp  juilifment  has  lieeii  rendered  by  the  Justice,  costs  must 

be  taxi'd  by  the  clerk  and  insiTted  in  the  judgment.    Before  any 

Item  of  costs  other  than  the  costs  fixed  by  the  express  proTialon 
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of  lair  or  erant^d  by  the  jiistirc  or  te^o  paid  to  the  clerk  In  the 
at^tioD  are  allowed,  the  party  must  show  by  hia  atSdeTit,  or  that 
of  his  attorney,  that  the  item  whb  nctnally  nnd  leeally  paid  and 
incurred.  All  ileuiM  or  cost  must  be  entered  by  the  clerk  in  the 
docket  book  kept  by  him.  The  clerk  aholl  likewise  tar  cobIh 
allowe'l  by  the  appellate  court,  anil  the  proapectiye  fees  of  the 
eonuty  clerk  and  ahcriff.  namely  a  charge  for  docketing  Judg- 
ment and  issuing  an  execution,  and  foe  receiving  and  returning 
one  execution  thereof. 
IN?ir.1    Bre  C.  C.  P..  |  nolS.    L.  IMS,  cb.  1M.    In  edcct  AplU  0,  1908. 

I  »42.  HeTlviT  of  tiLxaUa>. 

A  taxation  may  be  reviewed  by  the  justice  Bitting  in  the  district, 
nitbin  five  days  after  the  entry  of  judgment,  upon  two  days'  no- 
tice. The  order  made  upon  snch  a  motion  muet  diiallow  any  item 
wrongfully  included  iu  the  judgment,  oi  add  any  item  wrongfully 
OQiitted  therefrom,  and  direct  that  any  aum  so  diEallowed  be  cred- 
ited upon  the  jndgtnent  and  upon  any  execution  or  other  mandate 
Iwued  to  enforce  the  judgment.  Unlass  inch  rieview  la  aaked  for, 
anoh  taralion  ahoU  not  be  thereafter  questioned  on  appeal, 

invtr.j  Bt»  G.  c.  P.,  H  sxez-aaos. 

I  348.  C*a4B|  daty  ot  olcrk  OB  taj[MI«n, 

The  clerk  must  examine  all  Kema  presented  to  him  for  ta      " 
miitit  satisfy  himself  that  all  the  items  allowed  by  him  are 
and  legal;  and  must  xtrike  out  all  chargeB  for  fees,  where  it  noes 
not  appear  that  the  gerrtcea  for  which  they  are  ebarged  were  nec- 
essarily performed. 

c,  c.  P..  I  saee, 

I  344.  Costal  BfldKTlt  reaveettnv  disbaracmeata. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  atndavit,  stating  the  number  of  days  of  his  actual  at- 
tendance: and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  nllowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
onnnot  lie  allowed,  without  an  aflidnTit  stating  that  it  was  acfn- 
nlly  and  n^cpssariiy  oseil.  or  was  necessarily  obtained  for  use. 
An  Hem  of  rtisbiirsements,  in  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  tinlesR  It  is  verified  by  aftidiavit.  and  appears  to  have 
been  neee»sarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

C.  C.  P..  t  S2ffT. 

I  S4S.  Coats  upon  itppeali  to  n'hom. 

Upon  nn  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1,  If  the  appeal  is  diEmissed  becansc  neither  party  brings  It  to 
a  hearing,  ae  prescribed  by  law,  coals  shall  not  be  awarded  to 
either  party. 

2.  If  the  jfidgment  or  final  order  is  reversed,  costs  must  be 
awarded  to  the  appellant. 

if.  It   the   judgment   or   linal  order  is  affirmed,   costs   must   be 
awarded  to  the  respondent. 
4.  If  the  judgment  or  final  order  is  modified  or  a  new  trial  If 
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ordered,  costs,  or  such  part  Ihereof,  as  to  the  appellate  caoH 
seems   JuBt.   besideti  diRbtiraenients,    mar   he   awarded   to   tithtt 
party,  absolutely,  or  to  sbide  the  event. 
C.  C.  P.,  If  31M9,  »21!. 

I  346.  Coats  vpo>  s»p«at|  aoiawBt. 

Upon  an  appeal,  provided  lor  In  this  act,  costs  when  awarded 
must  be  as  follows,  besides  dlsbnrspmeDts: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  affirmanee,  tweaty-fiTe  doHara. 

0.  c.  P.,  I  aoer. 

I  S47.  Pees  p«T«ble  to  olerka. 

There  sliall  be  poid  to  the  clerks  of  the  court,  the  followiat 
ciima  as  court  fees  in  an  aetloa,  aod  there  shall  be  no  others. 

1.  Upon  the  iRHuini;  of  a  summons,  one  d<^lBr. 

2.  For  placing  oanse  upon  the  calendar  of  court,  one  doHar,  to 
be  paid  upon  the  return  of  the  summons. 

3.  For  a  return  u|>on  an  appeal  from  a  judgrment  or  order,  two 
dollars. 

4.  For  isBuiuK  an  order  of  arrest,  or  a  warrant  of  attaohmeiit, 

K.  For  entry  of  judgment  upon  confeesion.  one  d<dlar. 

G.  For  trial  by  juryof  six.  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  words,  except  return  npon 

All  of  the  above  fees  shall  be  prepaid  before  the  service  ahall 
be  performed. 
3n  L.  ISS2.  cb.  4t0.  li  1410,  lUI. 

{  S48.  BmpIOTee'a  sctlont  a*  leea. 

When  the  action  is  brought  by  an  employee  againat  an  emidoyer 
for  services  performed  by  such  employee,  male  or  female,  tbr 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  hit 
demand  is  less  than  fifty  dollars,  that  he  is  a  reaident  of  the  city 
of  New  York,  that  he  has  a  (rood  and  meritorious  cause  ol  actios 
against  the  defendant,  and  the  nature  thereof;  that  be  has  made 
either  a  written  or  n  perBonal  demand  upon  the  defendant  or  hi* 
agent  or  representative,  for  payment  thereof,  and  that  payment 
was  refused.  Except  that  if  the  plaiotiFf  shall  demand  a  trial  by 
jurv,  he  must  pay  to  the  clerk  the  fees  therefor  prescrltred  in 
this  act. 

L.  IRKf,  th.  410,  I  1418. 

I  »49.   F 

of  this  court  for  fees  shall  be  the  property  of 'the  city  of  New 
Tork. 

[Npw.I 

•  snn.  [Rppteled  by  L.  1003.  ch.  144.] 
ISOtt 
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tasi.  jBror*!  feea. 

Erer?  person  Bummoned  as 
tweDtj-fire  cents,  to  be  paid  a 

I  sua.  ^ritBCBBea'  fees. 

A  witness  in  an  aetion  or  Bnmmary  prooeeding.  pending  in  this 
court,  or  before  a  com misai oner  appointed  by  this  court,  or  before 
a  justice  of  tliis  court,  taking  a  deposition  to  be  used  In  a  court 
not  ot  record  of  another  stnte  or  territory  of  the  United  Stntes  ia 
eotltled,  except  where  another  fee  is  sppcially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  place  of  attendance. 

C.  C.  P.,  it  3318.  S32T. 

I8SS.  ateBOKraplier>s   fees. 

In  all  cases  of  appeal  from  an  order  or  Jadgment  made  or 
rendered  in  this  coart,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
for  making  up  each  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shall  be  paid  in  the  Brst  inatance  by  the 
appellant,  and  afterwards  taxable  by  bim  as  a  disbnrsemeiit  on 
the  appeal. 

L.  ISOl,  eb.  iW.  I  1387. 

I3S4.  Maralial'B    fee-. 

Fees  shall  be  allowed  to  marshals  for  serrieeB  rendered  nnder 
the  proTlsionB  of  this  act.  aa  follows:  For  serring  a  Bummona, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  Sfty  cents;  (or  a 
copy  of  every  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion OT  selling  nnder  an  attachment,  five  cents  tor  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  centa  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  o'nly,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  compated  from  the  place  of  abode  of  the  defendant,  or  where 
he  ahall  be  found,  to  the  place  where  the  same  ia  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  'or  going  with  the 

Elaintiff  or  defendant  to  secure  Becurity,  when  security  is  ordered 
y  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a.  subpoena,  twenty-five  cents;  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
eame  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  tor  every  day  neces- 
sarily employed  in  attendinE  such  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law, 
without  any  fees  or  compenaalion  whatever  therefor,  and  n"  -•"-  — 


.  no  other 
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),  I  ma 


I  3ftB.  Coat*  on  order  to  proseeate  auirakBl'B  band. 

Whenever  no  order  shall  be  made  pnrsuant  to  law,  directinit 
that  the  bond  of  a  narHhal  be  prosecuted  in  this  court,  the  jnstice 
graotiug  the  uintiun  and  makinx  the  eaid  order  may  award  the 
aiit^rieved  party  hiH  resBonable  coBts  on  aeid  motion,  not  exceed- 
ing the  Bam  of  ten  dollars,  which  shall  be  included  in  tbe  jndg- 
mcDt  cibtaiucd  upon  such  bond. 

I  3SS.  Feea  In  anmiiiKTr  proceedlncs. 

In  fininiiiarj  proceedings  to  recover  the  poasessioa  of  land>^ 
the  fees  oC  ofllcerH,  eicept  where  a  lee  is  Bpectallr  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  ill  an  action  in  this  court,  uud  ere  limited  in  lib- 
manner,  unless  the  application  is  founded  upon  an  alleKation  of 
forcible  entry  or  forcible  holding  out;  in  whit-h  case  the  judge  or 
justice  may  award  to  tbe  successful  party  a  lixed  sum  aa  cttM. 
not  exceeding  lifty  dollars,  in  addition  to  hiH  disbursemeats.  The 
Quel  order  ewardins  costs  may  be  docketed,  and  t 
may  be  inaued  to  collect  the  costs  awarded  thereby  in 
as  if  the  final  order  was  a  judgment  rendered  in  1 
which  the  judge  or  justice  ia  presiding  officer. 
L.  ISSS,  ch.  410,  I  Ml' 
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TITLE  ZI. 
Definitions;  effect  of  act;  lawa  repsAled. 


g  8«0.   (Am'd,   1»07.I      Deflnlttou. 

Words  usml  iu  tliis  act  Id  the  pan  or  present  tenee  inclad«  the 
future  as  wl>II  as  the  past  or  present;  words  used  in  the  masculine 
gender  iudude  the  feminlue  and  ueuter;  the  siiiRular  cumber 
includes  the  plural  aad  the  plural  the  atngular;  the  word 
"   includes   a   corporation   aa   well  an   a  uatural   person; 


_.t  have  the  Bisnificatiiin  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context: 

1.  The  word  "attorney"  signifies  an  attorney  of  the  supreme 
court  o(  this  Rtate,  duly  licensed  to  practice  es  such. 

2.  The   word    "  district "   signifies   a   district  of   the   municipal 

3.  The  word  "clerk"  siguifies  the  clerk,  deputy  clerk  or 
assistant  clerk. 

4.  The  word  "  mnrsbnl "  signiiies  any  person  nutlioriaed  to 
perform  the  duties  of  n  mnrslial. 

5.  The  word  "corporation"  includes  every  nssorintton  having 
any  corporate  rights,  whether  createii  by  speclnl  acts  of  the  legis- 
lature or  under  general  laws. 

li.  1882,  rh.  410.  9  14JT.     Am'd  L.  loOT,  oh.  003.      In  pITccl  Jin.  1.  1008. 

i  881.  SavlnBr    claase. 

The  repeal  of  a  law  or  any  part  of  it  sperifiisi  iu  the  annesed 
BChetlule,  shall  nut  .Tffect  or  llujinir  any  o       '  '  ' 

accrued  or  acquired,   or  liaWlity,   furfeiLi-n- 

prior  to  September  first,  nineteen  hundred  a „.   „j 

virtue  of  any  Inw  so  reppnled,  but  the  Knnic  mnv  be  asuerted, 
enforced,  proseculed  or  inniele<l,  as  fully  ani[  to  (he  same  ostent 
aH  it  such  law  had  not  been  rep<'aled;  nor  xhnll  this  net  create  a 
vacancy  In  any  ofBci'  or  cuiplnyment.  All  actions  and  proceed- 
ings conimeiiced  under  or  by  virtue  of  the  laws  no  repealed  and 
pendinR  on  September  first,  nineteen  hundred  and  two.  mnv  be 
proseculed  in  the  snnip  manner  and  with  thi:  same  effpi-t  ns  they 
tnleht  under  tnws  then  existing,  unless  it  shnll  be  otherwise 
specifllly  provided.  Nothing  in  this  ai'f  contained,  shall  lie  con- 
strued as  affecting  any  existing  provision  of  law  so  far  ns  pro- 
visioun  apply  to  any  iiortion  of  the  state,  other  than  the  city  of 
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1 862.  Co natr action. 

The  proTisious  ot  tbis  ad,  eo  far  as  they  are  subBtan dally  Uw 
same  as  those  ot  laws  existing  prior  to  September  fiist,  nineteta 
hundred  and  two,  shall  be  cooetraed  as  a  coatiDnattoa  of  lock 
taws,  modified  or  amended,  aoourdiue  to  the  language  einploffd 
in  this  act,  and  not  as  n  new  enactment;  a  referenoe  in  laws  Dot 
repealeu.  to  provisions  ot  law  incorporated  into  this  act  *od 
repealed,  shall  be  construed  as  spplyiag  to  the  provisions  so 
ineorporated.  AVhere,  in  the  charter,  as  amended  in  nineteen 
hundred  and  one,  the  term  "  hereinafter  prescribed "  or  wonb 
equivalent  thereto  are  used  in  sections  relating  to  the  municipal 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  to 
eatend  to  this  art. 

I  308.  Sections  of  Ihe  code  not  nppUcakle. 

The  proriniooa  of  BPclions  thirty-two  hundred  and  aeren  to 
tbirtj-two  hundred  ncd  foarteen,  incIusiTe,  of  the  co^e  of  ciiril 
procedure,  do  not  apply  to  artions  or  proceedings  in  this  court 
except  as  specially  provided  in  this  act. 

I  304.  LawB  rcDMled. 

The  laws  or  parts  thereof,  specified  in  the  schedole  h««tii 
annexed  and  all 'acta  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

ISttB.  Act  mar  be  oltcd. 

Tbix  act  may  be  cited  as  the  municipal  court  act  ot  the  dty  of 
New  Yorli. 

IS60.  When  lo  take  ellevt. 

This  act  shall  take  effect  on  the  firat  day  of  September,  nineleea 
hundred  and  two. 

SCHEDULE  OP  LAWS  REPEALED. 


Sobjoct  miiller. 


Rf  moral  ot  mmbili. 

I    1    Coo'tk' 
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Of  "  The  New  York  cttF  eoDaoIidBtion  art,  of  eiebteen  hundred 
sod  eight;-two,"  aa  amended  to  nineteen  bnudred  and  two,  the 
following'  9    " 


■  DiddUM  br  coda  cmtilnei]. 


Non-re«ldfot  plulntln. 
SumiDoDB;  modi!  of  sen 
Who  rnnj-  KTTG  Bunimai 
WvranU  of  attachmen' 


.  AiMloo  on  nndortiklDR  wb*ii  Wirnmt  T«e«ted. 

.  R«tuni  bj  munbal  ittscliluK. 

.  AppUcBllon  to  ttettt  or  modlfjr. 

.  Jndement  where  propoHj  «(Ucbeil. 

.  Beplevls;  ivben  actloo  cin  be  bnofbt, 

;  R«|Dliltlaii  bf  JuMlce, 

!  Bftum'lo  rp<t™>l"on!' 

.  DefendADt  vbon  lo  except  Id  Bur«ti«s;  pioceedLn^  tbereob, 

.  JOBliaciilton  0(   RUKtlo, 

.  Claim  of  tttle  by  tblrd  pcraoo. 

.  ProcoedtiiFi  wbere  SDrnmoni  Dot  pcraonallj  aorrFiL 

,  0«rtala  •wtlon  ot  tie  code  >[qi1l 
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Bectlsn.  SabjHt  mitter. 

ism!!!!!!!!  OW  arll™  th^rpupon  diaronllaupd"  ■"''"™* 

lAflT. .---...  Summary  prQC««UlufB. 

is5U,.,...,»  8iiiniani-F  prooeFdlnEB; 

i3ai!i!i!I!!  Kibibuu>i 

1302 AdJmirumcDis  iiiiii', 

13IU rndonaklug  by  iirr 

1AM Ailjnnmnipul  t'ltbiT  party;   uadrrlalilDR. 

1300 Comllllona  laaj  br  InpoMd  ror  ndjoiirniimil 

1307-..^^.,,  DcrHu)If<i  Jndgmpnia  may  b*  oppDpd,   tai^hIi 

13AS- CommlflslDtiA  to  take  tcf tLmoD^;  code  prortali 


-  _ia7  be  ii,it. 
procpectlnRa  ma;  be  traaaferrHl^  • 


DandkiuTh  to  di^poaic  trial  te*. 


i:  Jddnnwnt  irbiv  rmdsreJ. 


,    JudcoK'nt  wben  dpfendan 


13W TraiiHiTlplB  of  Jurl^rata  and  dM'kFtiiic. 

inns EifH'iDlon  nitalnat  tb>'  pcraon. 

iSM R.>pli-TtD:  JiidpnTOt  In.  ftf.  tranwrlpl. 

13M ',  Iti'ri'nilHnIB  nol  nutnuion'^  tii  bi>  dmlpnated. 

IflST DorkprlKK  J'lilKiDPnt  In  anntbfr  iwintT. 

inns JfldAmpiit  ajialMt  marshal. 

\San Rnrnllou;  rpqalaltcB. 

IWO ArcalnsC  Joint  debtors. 

l*rt Kipnitioui  arrest. 

1*IS Bfrcwal  of  eipcutlon. 

1M3 SfPttona  of  rode  iipp1Icabt»:  ?I?iMitlDO. 

14M Enforwmrnl  o(  Bam"  Uw8. 

1«W Eienilton  In  faTor  of  irorklnK  noman. 

1407.'.'.'.'.'.'.'.  Marabal  whiTi  llabli-  to  eiemtlon;  creditor. 

M08 Ri-tum  of  MiTnllon;  Mllafaotlon  of  Jadgment. 

14011 Ckrk'dl'H'kPt:  iThat  'o  (witaln. 

1110 Rntilet  In:  hoir  tuad.>. 

Hll a»rk  to  k(^  Indoi. 


,    CprMllnl  .„, 


ivhen  plalDttira  demand  ieaa  tban  Sfiy  dollaift 
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S»tleD.  Snblect  mMler. 

1417 »ea ;  demand  orer  lift j-  doUan, 


!■■  after  dlacoDitnnaDc*  la  anawer  at  ttOe. 
ita  in  artloa  on  baatanl}'  bonda.  ttc. 

ita  OD  order  Lo  proaecgle  iDHrafa^ra  bond. 
•reme  Hiiin  rule*  made  applicable. 


1708 Appolnlmrnt  wsirrd  (or  (allure  to  Ble  bond. 

1709 ProcvM  In  be  lemKl  b*  miinbaL 

niO Peea  or. 

ITll Certain  laws  to  ■berllti  made  applicable. 

OF   "THE   CODE   OF   CIVIL   PROCEDURE,"    THE   FOL. 
LOWING: 

Seellon.  BnblMt  matter. 

Slid Justice  aJith  dUtrtct  BrooWm.  to  be  attorney. 

3117 Jqattccs-  jurladlctlon  In  Brvoklrn  extended. 


.mpl.Lnl  wit! 


Dorketini^  Judrmepla:  eiiwullan.  etc. 
Rntoreement  of  ci'rtalii  JudfmeDta  of  worklnf  v 


ISIS 
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Drmz  TO  THB  KUNioiF  AT  cxnntT  AOT  or  THB  oin 

or  NBW  TOSX. 


AbKndonmciit. 


AbscondlBv  Debtors. 

wuram  of  atUchmeDt  BcilDit 74 

jLlMcBtees. 

order  of  arrest  oialnM  ......•..<.,.,.... M 

wuTBDt  of  attachment  isabM 74 

justlce  ni*r  tain 10 

Acoonnta. 

order   for   exUbillofi   of 14S 

Avtton. 

in  what  district  to  he  hrought,  ...-.- ,- 2' 

transffr  of  pending  action  to  another  dhtriet 2S 

bceun  hj  aerrice  of  lummona  or  voluaturr  ippeanuiee M 

deemed  commenced  when  aummons  ddivtred  for  scrriec DO 

franafn-  of  action  to  proper  district 26 

joinder  of  cauies,  ■«  "  Pijabiks." 

hy  marahal  in  aid  of  attachment 81 

on  judgment  against  joint  debtors  not  served 208 

AiUoarDmcHt. 

when  trial  nuy  be  adjourned   IW 

application  for,  by  STrested  defendant 07 

undertaking  an  sdiournment  for  longer  than  eight  days IM 


J  conditioDallyp . 


AdBlBlBtrtktopa. 

See  "  ExicuTOU  and  ADUiHunATOU." 

AMiitrlt. 

jnalice  nuy  take 

of  service  of  summons  

on  Brantine  order  of  arrest 

bjr  pliioiiff  in  replevin   

1^  agent,  etc.,  (or  replerln  or  return.... 


order  of  arrest  In  action  for  monsy  mtsapplled (H) 

■tfidavlt  by,  for  replevin  or  return im 

49  1517  t;.O0.;k- 


u 


INDEX  TO  MUNICIPAI/  COX^T  ACT. 

A  Breed  Case. 

See    "  SusKiMiOH  of  Cownovwur." 
Aneii«neii|, 


See    "  PLEADINfll." 

Appeal. 


to  wh«t  court  ftppeal  jnay  b«  taken 
haw   uken  ia  wcond  department. . . 


time  to  unpcill   

■ervicr  of  notice  on  cicrli 

leryice  of  notice  on  tHpondent. . 


justificBtion  of  .oretie 

rrturn   hj  clerk  tO  spptUBtW  CO 
■eltlement  of  cue  on  appeal.. 


at  lubstltution  . 
lat  paper)  Iiearil  . 
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privilege  from   60 
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marshal   to  collect  debts,   etc.,   attached 

action  by  marshal  in  aid  of  

restoration  of  property  when  attachment  discharged 
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undertaking  by  defendant  10  regain  properly 
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icluded   In    determining   Juriidlctio: 
city  tor  pcnalt; 


:ion  by 
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receipt  of  depoiition  by  cle 
to  b<  filed  on  return  ... 
Inipeclion  of,  bjr  partiet   . 


order  by  content    ...,<••■■ 

wltnen*  fe«  to  be  paid . . , , 
compelling  attendarvce  of  w 
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